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ON LEGAL EDUCATION 


By Mr. K. V. KRIsHNASWAMI AIYAR. 


The Bar Council, the representative institution for Law 
and Lawyers, have pronounced that the training in law now 
given to entrants to the Legal Profession is inadequate and 
defective and requires to be largely supplemented. They have 
also given expression to the needs of the situation in a definite 
` and concrete form.* 





* Vide the following resolutions passed by the Bar Council at its meeting 
held on 6th May :— 


(1) That after passing the B.L. degree examination, the apprentices 
shall attend the course of lectures instituted by the Bar Council in the follow- 
ing subjects :—(a) the Civil Procedure Code, the Criminal Procedure Code, 
Limitation, Insolvency, Succession Act and Company Law; (b) the Estates 
Land Act or the Malabar Tenants Compensation Act and Professional 
Conduct and Advocacy and that the apprentices shall also pass an examina- 
tion prescribed and conducted by the Bar Council in .the subjects mentioned 
in group (a) above. 


(2) That in addition to these lectures, which are intended to prepare 
the apprentices for the practice of the profession, lectures on general subjects 
be arranged with a view to stimulating the interest of the students and the 
profession inimportant departments of public law, such as Constitutional 
problems of the British Commonwealth, Public and Private International 
Law, Administrative Law, Taxation Laws, etc., attendance at these lectures 
to be optional. 


(3) That a regular staff of lecturers be appointed by the Bar Council 
for each year, the lecturers being eligible for re-appointment and that the 
exact number of lectures and the terms and conditions of their appointment 
be determined at a later meeting of the Council. E 


(4) That the year be divided into two terms for the purpose of 
imparting instruction and that instruction be complete in each term, the terms 
being July to November, and December to May ; that an examination on the 
prescribed subjects be held at the end of every term which the apprentices 
will have to pass before applying for enrolment as Advocates; 
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The dissatisfaction regarding Legal Education is not 
recent. The frequent changes in the period of the Law Course 
from two to three years and back again from three to two, and. 
the changes in the curriculum of studies indicate it. The legal 
profession as a whole and those who have thought about the 
matter or have come into close contact with young men in the 

profession will join in the expression of the opinion that the 
equipment for the entrant is deficient and lacking. Modern 
conditions of life add to the need for a change. We must 
prosper as a commercial nation and we need for it all the 
assistance that a lawyercan give. The future lawyers’ business 
will not be confined to conveyances of immoveable property but 
will more largely relate to commercial transactions, Banking, 
Companies and obligations, which International Law will have 
to solve. Needless to say that the lawyer, as the accredited and 
acknowledged leader of society everywhere, must keep himself 
fully and properly equipped for the growing demands of the - 
country. 


The resolutions of the Bar Council correctly indicate the 
lines on which the existing curriculum of legal education has 
to be supplemented. They have mentioned the addition of 
Company Law, Insolvency and Succession Law which indicate 
the correct angle. The subjects which the Bar Council have 
prescribed for lectures, attendance at which ts optional, would, 
in fact, give a thoroughness to the legal training. 


Why then, should not the Bar Council take up Legal 
Education from start to finish on the lines indicated by them? 
This is a matter, which, I believe, was considered by the Bar 
Council in their discussions, which resulted in the resolutions 
recently published, enlarging the scope of work for the 
apprentice-at-law. It is possible they dropped that proposal 
and, if one may say so, they rightly dropped it. 





That as itis not feasible for the Bar Council to give effect to the above 
proposals with its present income, which is solely made up of a sum of 
Rs. 50 received from every candidate for enrolment, a fee of Rs. 50 be 
charged from every candidate for the whole course of instruction imparted 
in one term, and that a sum of Rs. 35 be charged for appearing at an 
examination. 

(5) That the High Court be addressed to accord its sanction to make 
the appropriate changes in the rules in order to give effect to the above 
resolutions, and to bring them into operation at a very early date. 
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The powers of the Bar Council are limited. Under 
S. 15, cl. (c) they can only make rules for “ the giving of 
facilities for legal education and training”. They cannot 
prescribe conditions of, admission to the Bar for new entrants, 
though by cl. (b) they are empowered to prescribe “ conditions 
subject to which Advocates of other High Courts may be 
permitted to practise in the High Court ” of Madras. This is 
a clear distinction and the power to initiate conditions of 
admission of fresh Advocates to the local Bar rests solely with 
the High Court. Consequently, unless the High Court is 
prepared to supersede existing regulations which give eligibility 
=- to Law Graduates of the University and prescribe instead. the 
condition that every person seeking enrolment shall undergo 
‘the courses of studies provided by the Bar Council and pass the 
examinations conducted by them, the Bar Council would be 
stultifying itself in running a full scheme of Legal Education. 
Otherwise, they would be entering on a competition with the 
University and the colleges affiliated to the University which is 
most unhealthy and undesirable. 


There is also a further insuperable difficulty. Granted 
that most of the subjects that are now prescribed for F.L. 
and B.L. and the additional subjects now referred to by the 
Bar Council should be offered by a candidate who is an . 
entrant to the legal profession, it would be difficult to provide 

~ for them all in less than a three years’ course. The addition of 
a year to the existing two years’ course is bound to be met with 
great opposition. History proves that a similar opposition 
brought down the original.three years’ course to a two 
years’ course. The Bar Council cannot be prepared to face 
that situation, as is apparent from their programme to crowd 
the year’s course of apprenticeship with numerous topics for 
study, instead of providing a year’s extra course after the 
B.L., in addition to the year’s apprenticeship. This proposal 
of the Bar Council does not merit approval; the course of 
apprenticeship must be made fully available to the student to 
learn from practical life without being weighed down by other 
burdens. Í 


The result is this. Legal Education must, at least for the 
time being, be carried on only through the University and any, 
relief must be found only in the University course. Many 
more subjects of study must be offered by the law student. 
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They are too many to be added merely in the present two 
years’ course. Nor can the two years’ course be extended by 
another year’s college course or Bar Council course. And the 
additional subjects for study ought not to be prescribed as part 
of the course of apprenticeship. 


How best this can be done is the problem to solve, and 
any solution must recognise (1) that the period of preparation 
cannot be extended beyond what it is now after the B.A. 
‘Degree, and (2) that the scheme takes in all the subjects of 
study referred to. 


‘A ready solution which may be and has been suggested is 
that an Intermediate in Arts might directly be allowed to enter 
the portals of a Law College. If that could be permitted, we 
could have even a four years’ course in the Law College in the 
place of two. There is also precedent in favour of the 
suggestion. The early regulations of the University enabled 
Intermediates in Arts to appear for Law Examinations after 
the prescribed attendance at lectures on law. It was not 
necessary for our first Law Graduates to be Graduates in 
Arts. While Sir V. Bhashyam Iyengar was a Graduate, Sir 
T. Muthusamy Iyer and Dr. S. Subramania Iyer were not. But 
- Tam afraid that that precedent cannot avail us now. We are 
in different days altogether. It is well known that the Pro- 
ficients of those days who corresponded to our Matriculates 
were more competent than the Graduates of to-day. We are 
now in days of mass production and’ consequently the quality 
of the article must suffer. In any event, to enable the Lawyer 
of the present day to maintain his place in public life, it is 
necessary he should have the added dignity of a Degree in 
Arts. We should also remember that the system of legal 
éducation that we devise should not merely aim at producing 
successful lawyers but also respected scholars in Law. 


The only possible course that will answer all objections 
and at the same time provide for all requirements seems to be 
this. ` Why should we not allow the Graduate in Arts to take 
up some topics of law -which form part of the curriculum for: 
a lawyer, even during his Arts course? ‘The aim of education 
in the Arts course for the B.A. degree, offering as it does so 
many varieties of subjects from music on the one side to 
Mathematics on the other, ıs to give a cultural outlook. 


r 
~ 


LXVII] THE MADRAS LAW JOURNAL. 5 


There`cannot be two opinions as to the cultural value of 
the topics of law as much as any other subject now 
offered. The Universities of Oxford and Cambridge have 
provided for the study of Law in the Faculty of Arts. Why 
should not our University do the same? If this is done, the 
problem is at once solved. The would-be lawyer would start 
legal professional training after he graduates and not merely 
as an Intermediate. But his two years’ course in Arts would 
be utilised to give him the proper Icgal background for the 
studies in the F.L. and B.L. courses. The period of prepara- 
tion is not extended. And all the subjects that the lawyer 
should study can well be distributed over the entire course 
in the Faculty of Arts and in the Faculty of Law. The 
scheme would have the advantage of leaving the apprentice 
course free for the new recruit to learn from practical 
experience. From the lawyer’s point of view everything is to 
his advantage. 


Criticisms may be offered against the scheme under various 
minor heads which may as well be mentioned and answered. 
The first is that the future lawyer is deprived of the benefits. 
of the study of an accurate science like Mathematics or the 
culiure and knowledge which a study, for instance, of 
History or Economics may give. The answer is, first, that 
not all lawyers are mathematicians or for the matter of that, 
good mathematicians by any means, nor does the knowledge of 
Mathematics add to the lawyer’s success or efficiency. It does 
mot need to be told that we soon forget our special study and 
wonder later why we should have studied it at all? One 
may ask what is the special facility which a study of Geology, 
for instance, gives tothe lawyer? The truth is that the courses - 
for Arts degree are intended to give only general equipment 
and no one need doubt that topics of law will serve to function 
with equal success. 


The next point may be, “Is this not starting the 
Intermediate on Law”? The distinction is obvious. The pupil 
will have to take the same course in English and the second ` 
language as any other Graduate and he gets the degree in Arts. 
As for his ability to pursue the study of legal topics at that 
stage, the answer is that if our Intermediates can start Honours ` 
work in other subjects, they can certainly start the preliminary 
study in Law which is now proposed. 
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A third objection may be that the bulk of the students who, 
it is clear, enter the portals of the Law College, ‘will all enter 
on this optional law course after the Intermediate with the 
result that the Sciences may be starved for want of students. 
This is a topic upon which opinions and statistics were collected 
as early as 1925 and the unanimous opinion of all Professors 
in Colleges was that they would welcome this additional 
optional course for the reason amongst others that every 
student will not then contest for the limited seats available for 
the Sciences, only to run away later to the Law College. They 
would prefer to have steadfast students rather than even 
brilliant men who will not pursue the study of Science and 
whose ultimate aim is a legal career. 


A fourth point that has to be answered is what becomes of 
the unfortunate student who determines on a change into the 
legal career after he graduates in Mathematics, for instance. 
The answer is that he will have to go in for an additional 
year’s course in the preliminary subjects or at least pass an 
examination in them, as may be prescribed. This seeming 
hardship to the individual is outweighed by the large benefit 
that the scheme procures for the multitude, and cases of that 

-kind too must be rare. 


It only remains to distribute the subjects of study. I 
would suggest a tentative scheme to indicate merely the lines. 
It would be well if the Bar Council and the Board of Studies 
in Law of the University confer together and consider the 
matter. `No two bodies are more competent than they to deal 
with the question and they are fully representative. 


I would suggest for the optional subject to be offered 
for the B.A. in the Faculty of Arts the following subjects :— 
General Jurisprudence. 
Elements of Roman Law. 
Principles of Criminal Law. _ 
Principles of Hindu and Mahomedan Laws. 
Indian Constitutional Law. 
Principles of.Contracts and Torts. 
Then for the F.L. and B.L. courses, the other subjects 


now offered by them and the additional subjects now suggested 
by the Bar Council may be divided between the two years. 


~ 


LXVII] THE MADRAS LAW JOURNAL. i 7 


The study of Real Property may, I think, be dispensed 
with. Existing regulations only prescribe such study of the 
Law of Real Property “ as deal with the general principles of 
the Law of Property and are calculated to enable students to 
appreciate the Indian Law of Property” and such instruction 
may well be expected to be given as part of the teaching of 
the Law of Indian Property without a separate study of 
‘Williams’ or ‘ Goodeve ’. 

The combined deliberation I have suggested might provide 
even for groups of optional subjects, both for the F.L. and 
B.L. courses. Some subjects may be made compulsory and some 
others left to the choice of the student. This will make the 
courses more elastic and more useful to the individual student, 
who may choose topics suited to his own future career and his 
own taste. It will afford scope for specialisation in branches of 
law which at present is not much favoured amongst us: One 
may specialise in Taxation Laws, another in Tenure Laws 
and so on. 


A further advantage of the scheme adumbrated above is 
that the Arts course in Law will furnish an instrument of 
general culture and a preparation for citizenship. 


The Bar Council may then “ give facilities” for further 
legal training by arranging lectures on various topics including 
the Procedures (but without an examination) and in other 
ways which they may decide upon to make the apprentice 
course more effective and purposeful than it is now and to 
enable the student to enter with better training the noble 
profession of law. l 


an e 


SUMMARY OF ENGLISH CASES. 
Hanson v. Newman, (1934) 1 Ch. 258. 


Landlord and Tenant—Landlord and Tenant Act, 1927, S.18 
—Covenant to repair—Failure to repair— Forfeiture of lease— 
Measure of damages. 

A lessee-for a term of years committed various breaches of the 
covenants in the lease to paint and repair the demised premises. 
The lessor thereupon brought an action for recovery of possession 
and for damages. Judgment was given for possession and the 
Master held that the correct measure of damages was the amount 
by which the reversion which fell into possession at the date of the 
forfeiture of the lease was diminished owing to the lessee’s 
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breaches of covenant. The Master rejected the tenant’s claim to 
set off against such sum the amount of the difference between the 
value of the reversion as having fallen into possession at the date 
of the forfeiture and the value of the reversion as on the date of 
the normal expiry of the lease. 


On appeal, held by Luxmoore, J. and the Court of Appeal 
confirming the Master, that there could be no set off as claimed. 
“What the section provides is that the damages for breach of 
covenant on the termination of a lease are not to exceed the amount 
by which the value of the reversion, whether immediate or not, in 
the premises is diminished owing to the breach of such covenant or 
agreement; that is, you take the value of the reversion as it is with 
the breach—the value of the property which has reverted as it is 
subject to the breach—and you take it as it would be if there were 
no breach, and you provide that the amount of damage shall not 
exceed the amount by which the value of the property repaired 
exceeds the value of the property unrepaired.” 





In re WALTER Symons, Limitep, (1934) 1 Ch. 308. 


Company—Winding up—Memorandum and Articles of Asso- 
ciatton—Preference shareholders—If entitled to arrears of divi- 
dend in preference to repayment of capital to ordinary shareholders 
—Consiruction of articles etc. 


Clause (5) of the Company’s memorandum provided that the 
preference shares shall confer the right to a fixed cumulative pre- 
ferential dividend at 12 per cent. on the paid up capital thereon, 
and to half the distributable surplus profits for each year out of 
what remains after paying 10 per cent. dividend on the ordinary 
share capital and shall rank both as regards capital and dividends 
in priority to ordinary shares. Art. 98 provided that the profits of 
the company, which it shall from time to time be determined to 
divide in respect of any year shall be applied, first, in paying to 
preference shareholders a fixed cumulative dividend at 12 per cent., 
secondly, in paying a dividend at 10 percent. on the paid up ordinary 
share capital, and thirdly, as to one-half of such distributable 
surplus profits in paying a further dividend to preferenée share- 
holders, and as to the other half to the ordinary shareholders. Art. 
99 provided that “where capital is paid up on any shares in advance 
of calls upon the footing that the same shall carry interest, such 
capital shall not whilst carrying interest confer a right to share in 
profits”. The company by Art. 100 may in general meeting 
declare a dividend to be paid to members according to their rights 
and interests in the profits; by Art. 101, no larger dividend can 
be declared than is recommended by the directors, though in general 


. 
~ 
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meeting the company can reduce it. The dividend shall not be 
payable except out of the profits of the company and no dividend 
shall carry interest against the company. 

Till 1950 dividends were paid at the full rate on the preference 
shares but from,1930 to date of winding up no dividend was 
paid on them. After the debts were paid and preference share 
capital distributed, the preference shareholders claimed to be paid 
arrears of dividend in priority to repayment of ordinary share 
capital. 

Held, that but for the words “shall rank both as regards 
dividends and capital in priority to the ordinary shares”, the pre- 
ference shareholders would not be entitled to claim in a winding up 
payment of arrears of dividend in -priority to ordinary share 
capital. The word “dividends” in the clause means also ʻarrears 
of fixed cumulative preferential dividend’. 





CROMWELL Property INVESTMENT Company, LIMITED v. 
WESTERN AND Toovey, (1934) 1 Ch. 322. ; 

Mortgage— Proviso against enforcement of mortgage before 
Specified date—Notice to redeem in three months—-Failure to then 
redeem—If further notice to redeem necessary—Extent of notice. 


In 1931, a company (borrower) in consideration of 25,0007. 
paid to it by the defendants agreed to pay to them on March 25, 
1932, the said sum with interest at 54 per cent. and mortgaged some 
of ils properties therefor. The deed provided that if interest 
were regularly paid within fourteen days of the due date for pay- 
ment of interest, then the lender will not enforce the covenant for 
repayment before 1935. In 1932, the company borrowed another 
sum of 24,000/. on further security and this also contained similar 
covenants, the principal payable in December, 1932, but if interest 
be regularly paid, principal payable in September, 1937. On 
January 24, 1933, the borrower, with the consent of the mortgagee, 
gave notice of its intention to redeem in three months, i.e., by 25th 
April, 1933. It was not so redeemed on that date but a few days 
Jater the mortgagors tendered the mortgage amount with- interest 
up to the date of payment but the defendants refused the tender 
unless three months’ further interest was paid in lieu of a fresh 
notice. f 

Held, that it is a settled rule of practice, that after default has 
been made in payment of the principal and interest in accordance 
with the proviso for redemption, the mortgagor must in general 
give the mortgagee six calendar months’ notice. Ifa mortgagor 
gives notice after default in payment in accordance with the time 
fixed in the proviso for redemption, and fails to make payment at 
the expiration of his six months’ notice or any less notice which 

B 
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the mortgagee has agreed to accept, and nothing more happens, the 

mortgagee is entitled to treat the notice as a nullity ; and ın general 

a fresh notice is necessary, or a fresh payment of interest in lieu 

of notice is to be paid. But thereis no definite rule that another 





Acheme invalidated. : 
A staff pension scheme was instituted by a company and the 
scheme provided that every employee should accept the scheme as 
aterm of his employment. A trust deed was executed to carry it 
out appointing trustees to administer it and the company was to 
make an annual payment to the said fund. One of the terms ot 
ihe trust was that “a pension shall cease and determine if the pen- 
sioner shall directly or indirectly engage in or be connected with 
any business occupation or pursuit in competition with or adverse 
to the Prudential and in such case the pensioner (if a contributor) 
shall be entitled to require the contributions actually made by him 
to the fund after deducting therefrom the amount received by him 
in respect of his pension to be repaid but without interest thereon”. 

Without deciding if cl. (21) was invalid as between the 
employer and the employee, held, that even assuming cl. (21) was 
unenforceable, yet it did not have the effect of invalidating the 
whole of the trusts contained in the scheme. It is not unlike the 
limitations or conditions which are imposed in an endeavour to 
limit antecedent gifts*in a trust contained in a settlement or will. 
Those conditions are not infrequently void, but that does not 
affect the beneficial interest except to free it from the burden of 
the condition. 

Wyatt v. Kreglinger & Fernau, (1933) 1 K.B. 793, distin: 
guished. 





Inre Tuompson. Pusric Trustee v. Ltoyp, (1934) 1 Ch. 342. 

Construction—W ill—Legacy to G.W.L. to be applied towards 
the promotion etc. of fox-hunting—Validity of. 

A testator, by his will, bequeathed a legacy of 1000/. to G.W. 
L. “to be applied by him in such manner as he should in his abso- 
lute discretion think fit eas the promotion and furthering of 
fox-hunting”’. 

Held, that it 1s not a gift in favour of charity. But the 
object of the gift has been defined with sufficient clearness and is 


Aca. Words: 
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of a nature to which effect pon the legatee G.W. 
L. giving an undertaking to apply the paa towards the object 
expressed in the will, the legacy was to be paid over to him; and 
in case the legacy should be applied by him otherwise than ioward: 
the object specified, the residuary legatees were at liberty to 
apply. 

Inre RacpaLe. Pusric Trustee v. TUFFILL AND OTHERS, 
(1934) 1 Ch. 352. 


Will—Trust to pay income of a fund to R. and 
and after iheir decease” to a charity—Death of 
tor—Effect of—If intestacy or the whole to B. 

By his will a testator bequeathed the residue! 


we 
trustees in trust to pay oue- half of the income to. 







A 


Edward the VII.’s Hospital Fund for London”. R. ede ad the 
testator. The question arose if the effect of it was to treat it 


cluded. The testator did not intend thatthe Hospital should 
take till both the ladies R. and T. were dead and therefore T. is to 
take the whole income for her life and then the Hospital to take 
the capital and income. 





In re Ports. Ex parte ETABLISSEMENTS CALLOT AND DE SCH- 
RIJVER v. LEONARD TUBBS AND COMPANY AND THE OFFICIAL RE- 
CEIVER, (1934) 1 Ch. 356. 

Insoluency—vV oting at a meeting of creditors for composition 
—Proof of debt tendered for voting—Admilted by Chairman for 
voiing at first meeting—Whether binding on Chairman at subse- 
quent ECGS eI 0 f Official Recetvers—Bankruptcy Act, 1914, 
Sch. I, R. 14. 

At the first meeting of creditors of a bankrupt, the Official 
Receiver, who was the chairman of the meeting, admitted for the 
purpose of voting at that meeting the proof of a solicitor for debt 
due to him from the bankrupt by way of a bill of costs. Ata 
subsequent meeting; an objection was raised about the solicitor’s 
debt but it was again admitted on the sworn statement of the soli- 
citor ; but the bill of costs was not produced. The objecting cre- 
. ditors thereupon appealed to the Court within 21 days of the later 
meeting but more than 21 days from the first meeting. An appeal 
had to be filed within 21 days of the admission or rejection of 
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proof. A preliminary objection was raised that the appeal was 
time barred, that the appeal ought to be against the first admission 
of proof as the later chairman had no power to review the first 
order. 


Held, that under R. 14 of Sch. I the chairman at each meeting 
has the power to determine whether a particular proof is to be 
admitted or not, notwithstanding it was admitted by a prior chair- 
man. It is not the duty of the subsequent chairman to review 
_ again in detail every proof but if objection is taken to any proof, 
the chairman must determine whether the objection is good or not. 
R. 14 says ‘The chairman of a meeting shall have power to admit 
or reject a proof’. It is not ‘the chairman of the meeting’ or ‘the 
chairman of the first meeting’ but ‘the chairman of a meeting’. It 
is not the duty of the Official Receiver in every case to insist on 
the delivery of a bill of costs. If he is satisfied that the case is 
one in which he ought to accept the oath of the solicitor, there is 
no reason why he should not do so. 





Lonpon County Counci v. Montacu BURTON, LID: 
(1934) 1 K.B. 360. 


Acquisition of Land (Assessment of Compensation) Act, 1919 
—Acquisition of land—Compensation—Withdrawal of notice to 
treat—Extenses reasonably incurred ‘ by reason of or in conse- 
quence of the service of the notice’—What are—Interest on money 
borrowed to purchase and ground, reni—If such expenses— 
National Economy (Road Services) Order, 1931. 


In July, 1931, the London ‘County Council gave to the claim- 
ants notice to treal, in respect of premises which they held as 
lessees for 999 years at ground rents. In October the claimants 
gave notice to the Council of a claim for compensation. But as in 
the meanwhile the Minister of Transport had given notice to the 
Council that he would withhold payments to them out of the Road 
Fund, the Council withdrew their notice to, treat. The claimants 
thereon claimed under the National Economy order compensation 
for (1) ground rents payable in respect of the premises, and (2) 
interest at 7 per cent. payable by the claimant upon 23,100/., being 
money borrowed before the said date of the service of the notice 
to treat to purchase the leasehold, as “expenses reasonably incur- 
red by reason or in consequence of the service of the notice to 
treat”. 


Held, that neither of these items can be said to be included in 
the express words of cl. (2), sub-cl. (1) of the Order. These can- 
not be said to be losses incurred by or in consequence of the notice 
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to treat and the withdrawal of that notice, especially when in fact 
it has been incurred before the notice to treat. 





LANCASHIRE Loans, Limitep v. BLacr, (1934) 1 K.B. 380. 

Moneylender—Loan to a mother and daughter — Daughter 
married—If emancipated and not under mother’s influence—Loan 
borrowed sole.y for mother’s benefit—Daughter joining therein— 
No independent advice to daughter—High rate of intercst—Liabi- 
ty of mother and daughter—Memorandum of transaction— 
Insuffictent—M oneylenders Act, 1927, Ss. 6 and 7. 

L. Co. was a firm of moneylenders. Mrs. A. L. Black’s father 
had left a large estate of over 240,000}. By his will Mrs. A. L. 
B.’s mother had a life interest in it andon her death Mrs. A. L. B. 
was to get one-fourth for her life without power of anticipation and 
after her it was to go to her children. Her daughter Mrs, A. J. B. 
had married before she was eighteen and become the mother of 
two children. Her husband earned little money and was unable to 
support his wife and family so that the daughter had turned to her 
mother for support and found her generous, she felt herself under 
an obligation to her mother to relieve her financial distress. When 
she came of age, she (daughter) raised a loan of 20001. to pay off 
her mother's debts. But the mother still continued to borrow and 
in 1931 the mother again borrowed and the mother and daughter 
executed a joint and several promissory note for 7751. at 85 per 
cent, interest. One Mr. P. who was the solicitor both for the 
company and the mother acted as the solicitor for all parties in 
this transaction, including the daughter. A memorandum of the 
transaction was also drawn up, which stated that there was already 
due and owing 5/5/. and that with the 200). borrowed that day a 
fresh note for 7/5/. was being executed. In reality only 410]. was 
the money which had actually been advanced to the mother and 
nearly 90/, represented the interest on it at 240 per cent. and the 
balance was bonus because the loans were renewed before the 
due date, The solicitor, though he explained the transaction to the 
daughter, did not tell her that the interest was excessive or that 
751. was bonus, etc. Inan action bythe moneylenders on the pro- 
note against the mother Mrs. A.L.B. and her daughter Mrs. A.J.B., 
the trial Judge du Parcg, J. held that the memorandum was 
sufficient, that by the marriage the daughter was emancipated 
and was not under the influence of her mother when she signed 
the note, but that she did not understand the transactions. He 
therefore reopened the transactions and decreed for the sums 
actually advanced with simple interest at 40 per cent. per annum. 

On appeal by the daughter, held, thatit is a question of-fact in 
each case if the child was under the influence of the parent or not. 
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The fact that a daughter has married and gone to live with her 
husband is no doubt a circumstance in determining whether or not 
the dominion of a mother over her daughter has completely termi- . 
nated, but it is not conclusive and it cannot be laid down as a hard 
and fast rule that in every case where a daughter has married and 
left her parent’s home, the parental dominion necessarily came to 
an end. The daughter was here helpless and under her mother’s 
influence. The transaction was not the spontaneous act of the 
daughter and she had no independent advice, except that of the 
solicitor, who was her mother’s solicitor. 

Per Scrutiton, L.J.—“In cases where independent advice may 
be desirable or essential, it is very unsatisfactory that the money- 
lender provides the borrower with an advising solicitor in close 
touch with the moneylender’s firm.” 





Lipp1arp v. WaLpron, (1934) 1 K.B. 435. 

Easemeni—Right of way—W ay in existence at the time of sale 
of adjoining house by common owner—No express reservation of 
way for the retained house— Implied reservation—Extent. 

Two adjoining houses A and B were owned by one person, and 
at the back of them ran a continuous and continuously paved path- 
way giving access 1o the gardens and the coal- sheds behind. This 
paved path, so far as it ran behind A belonged to the defendant as 
part of his premises. Apart from this path, the owner of B had 
no access between his garden and the road, or of getting coal to 
his coal-shed. The owner first sold A to the defendant without 
reserving any right to use the path except for one purpose, 
though he was using it afterwards with his leave. House B was 
then sold to the plaintiff. 

' Held, by the Court of Appeal (reversing the decision of the 
Divisional Court) that firstly a grantor may not derogate from 
his grant, and, secondly, that if a grantor intends to reserve any 
right over the tenement granted, he must expressly reserve it in 
the grant. The case is not one of interdependent easements nor of 
contemporary conveyances. Where an owner of two adjoining 
houses sells one without reserving to herself as owner of the other 
any right to go over the property that he sold, he cannot ordinarily 
be said to have impliedly reserved aright for the benefit of the 
land which he retains. 

_ Thomas v. Owen, (1887) 20 Q.B.D. 225, distinguished. 


WOLSELEY v. ASSOCIATED NEWSPAPERS, LIMITED, (1934) 1 
K.B. 448. 


R. S. C., O. 22, Rr. Land 2 and O. 65, R. 1—Defamation— 
Libel—Payment into Court with a dental of liability—Drawing out 
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of money by plaintif—Application by plaintif to make a statement 
in Couri—Notice to defendant, if necessary—Costs of such appli- 
cation. 

In an action for libel, the defendants paid into Court a sum of 
money as enough to meet the plaintiff’s claim but at the same time 
denying liability. The plaintiff drew out the money in satisfaction 
of his claim, and then applied under O. 22, R. 1, R. S. C., fof leave 
to make a statement in open Court for the approval of the Judge 
in Chambers and for costs of the application. 

Held, that though the rules do not provide for notice to the 
defendant, yct as it is a matter*which vitally affects the defendant, 
it could not have been intended to be made ex parte. Notice must 
‘therefore be given to the defendant, and the Judge who hears the 
application has jurisdiction to deal with the costs incident thereto. 





HILLEN AND ANOTHER v. I.C.I. (ALKALI), Limitep, (1934) 
1 K.B. 455. 

Negligence—Stevedores—Unloading cargo—Hatch coverings 
used as a Stage to fix the siing—Assistance by-crew—Such user, a 
breach of Dock’s Regulation, 1925—Injury by the hatch giving way 
—Liability of owners of the barge. 


Certain stevedores were employed by a steamship owner to 
discharge cargo on to their steamship from the defendant’s barge. 
To do this, the stevedores used the hatch covers of the barge to 
place the sling into which to put the kegs. Seven kegs were put 
on, and when the eighth was added, the hatch covers gave way, and 
the plaintiffs (stevedores) fell and- were injured. The user of 
hatch coverings like this was prohibited by Docks Regulations, 
1925 and the plaintiff admitted that it was dangerous and should 
not be done. The jury round that the plaintiffs “took the risk 
unknowingly”, f 


Held, by the Court of Appeal, that the “illegality of the opera- 
tion of loading fromthe hatch ways, known, as it was, to the plain- 
tiffs, prevents any duty on the barge owners other than that to 
abstain from doing acts to injure the stevedores in doing their 
work, There is,...., no obligation to make their illegal opera- 
tion safe for them”. There was therefore no duty on the part of 
the barge owners to the stevedores to see that the fore and aft beam 
of the barge was in position and supported the hatch well. The 
crew of the barge were not employed to discharge the cargo and 
the act of the barge engineer in assisting in the discharge was not 
within the scope of his employment. 





-æ 
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= Wittiams (Inspector oF Taxes) v. Trustees or W. W. 
GRUNDY, (1934) 1 K.B. 524. 
Income-tax—Inspector first omitling assessment after discus- 
sion erroneously—Subsequent inspector discovering it 1s a mistake 
Additional assessment—lIf legal—Income-tax Act, 1918, S. 125. 


In submitting a return for income-tax of the trust income, the 
trustees under a will forwarded a copy of the will to the Inspector 
of Taxes and after referring to a certain item of interest, added 
a note that the income was not taxable. This was made bona fide, 
The liability of the income to tax was fully discussed between the 
trustees and the Inspector of Taxes, who agreed with them. The 
same course was adopted for the succeeding two years. Then a 
new inspector came and held that the said income was liable to 
tax and under S. 125 assessed the estate forthe prior years also. 
The trustees contended that there was no ‘discovery’ within the 
meaning of S. 125 and no additional assessments could be made. 
The Commissioners agreed. On appeal, 

Held, that notwithstanding the circumstance that really itis a 
change of opinion by the succeeding inspector, there was in fact a 
‘discovery’ by the inspector that an item chargeable to income-tax 
had been omitted within the meaning of S. 125. ) 





GoLpEN Horse SHoE (New), Limirep v. THurcoop, (1934) 
1 K. B. 548. 

Income-tax—Purchase of tailings dumps by a company—Re- 
treating the same and extracting gold—Cosi of tailings from 
which gold is extracted, if deductible in computing profit. 


A company was formed in 1929 for the purpose of taking over 
Írom an old gold mining company, the tailings dumps, machinery, 
plant and assets and for the purpose of working and retreating the 
tailings dumps so as to recover the gold therefrom. 


The company was assessed as a mining concern with the full 
- amount of the gold sold, without čredit being given for the cost 
price of the tailings dumps from which the gold sold was extracted. 


Held, that the sum paid for the tailings was not capital ex- 
penditure; the dumps are the raw material of the assessee’s 
business out of which gold is extracted as a finished product. If 
instead of buying the whole dump at one time, the assessee had 
purchased and treated with the process so many tons of tailings a 
‘month, then clearly the cost of the tailings will be a deductible item 
in the profit and loss account and the fact that the assessee bought 
the whole stock at one stretch will not make any difference. The 
cost of the tailings is therefore to be deducted in computing the 
income for purposes of income-tax,. 


i 
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MARKLAND V. MANCHESTER CORPORATION, (1934) 1 K. B. 566. 


Negligence—Corporation—Water authority—Damage of pipe 
—Flooding of road—Freezing of water—Accident by car skidding 
— Liability of Corporation. 

The Manchester Corporation were the statutory undertakers for 
the supply of water to the borough of Eccles, outside its city 
limits. They had laid two water mains in the main road of Eccles, 
from which mains the houses in the road were supplied with water 
by minor pipes. In 1933, one of the pipes burst and the escaping 
water was forced up into the roadway but the Corporation did not 
become aware of it, A few days later there was a severe frost 
and in consequence the water in the road froze. A car coming 
along the road skidded and ran over a man who was killed there- 
by. Inan action by his widow under the Fatal Accidents Act, 
1846, against the Corporation and the owner of the car, the trial 
Judge exonerated the owner of the car on the finding that there 
was no want of care on his part; but so far as the Corporation was 
concerned, he held that though there was no negligence on their 
part either as to the character of the pipe which burst, or as to the 
manner in which it was laid, yet the Corporation was liable as it 
had failed to discharge the duty which rested upon them of dealing 
promptly with the burst. i 

Held, (Scrutton, L.J., dissenting) that the obligation of the ` 
statutory authority is no higher than an obligation not to be negli- 
gent; .. . that is to say, they must not omit to do that which rea- 
sonable persons would have done, or do that which a person taking 
reasonable precautions would not have done. But the methods 
adopted by the Corporation to get information regarding leakages, 
etc., were not sufficient and the length of time (nearly three days) 
during which the Corporation were ignorant of the leak is prima 
facie evidence that it had not taken reasonable steps to discharge 


the obligation cast on it. 


ELLEN STREET ESTATES, LiMIreD V. MINISTER OF HEALTH, 
(1934) 1 K. B. 590. 
l Interpretation of Statutes—Later Act inconsistent with an 

earlier Act—No express repeal of earlier dci—Efeci of. 

Parliament can alter an Act previously passed, and it can do 
so by repealing in terms the previous Act, or by enacting a provi- 
sion which is clearly inconsistent with the previous Act. Where 
therefore a provision in a later Act is inconsistent with that in an 
earlier Act, the earlier provision is to that extent impliedly repeal- 


ed, 
Marginal note is no part of the Statute. 





C 
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BAINBRIDGE v. BAINBRIDGE (THE KING’S PROCTOR SHOWING 
- CausE), (1934) P. 66. 


Divorce—Practice—Adultery of petitioner—Sup pression of, 
by petiitoner—Decree misi—Intervention of King’s Proctor — 
Resctssion of decree nist. 


In 1917, a decree nisi for divorce was obtained on the ground 
of the husband’s adultery with F. E. and cruelty. The decree was 
later rescinded at the instance of the King’s Proctor on the finding 
of petitioner’s adultery with S., who is since dead. In 1931, the 
petitioner filed another petition on the ground of husband’s con- 
tinued adultery with F. E. and obtained a decree nisi. This petition 
disclosed the prior petition, the intervention and again denied her 
adultery with S. or anybody. In 1932 the King’s Proctor again 
intervened alleging that the petitioner had falsely sworn that she 
had never committed adultery, that she had committed adultery . 
with S.and with G. and with a man unknown. The petitioner 
admitted adultery with G. alone and stated that she suppressed it 
in her ‘‘desperate anxiety to obtain a decree”. 

Held, that the decree nisi must be rescinded. The Court has 
to consider all the facts established by the King’s Proctor or the 
petitioner before deciding whether it will rescind the decree nisi 
or exercise a discretion under S. 31 of the Matrimonial Causes Act, 
"1857. But what the Court has got to do is to see where the real 
justice of the matter lies, and where the real public advantage lies 
with all the facts before it. This is a case of a most glaring decep- 
tion of the Court and in the public interest it is not only proper but 
desirable that the Court should not exercise its discretion in favour 
of the petitioner. 





In the Estate of EstHeR ELLEN Humpuariss, (1934) P. 78, 

Admintstration—Foreign domicil of intestate—Administratrix 
under the law of domicil—Administratix also next of kin of 
deceased according to English law—English grant as administratrix 
or as next of kin. 

The deceased H. died intestate in Illinois (United States of 
America), which was the place of her domicil. The Illinois Court 
made a grant of administration to H.S., one of her childien. 
There were assets of the deceased H. in England. In an applica- 
tiofi for grant of administration to H.S. in England, 


Held, that inall cases of a foreign domicil cf the deceased, 
this Court generally follow the law of the domicil and grants letters 
to the administratrix in her character as administratrix and not 
as next of kin. 


ee 
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“In the Estate of Lescura. Ex parte AsHwortH. Ex parte 
MEINERTZHAGEN, (1934) P. 80. 


Probale-—Administration with the will annexed—E-vecutor in- 
tending to leave the country—No citation or renunciation by 
executor—Executor passed over and grant of administration to 
creditors of deceased. 


A Peruvian died in Peru in 1932 leaving a will dated 1931 of 
which his son J.L. and one E.R. were appointed executors. E.R. 
predeceased the testator. The surviving executor J. L. came to 
England in 1925 but took no steps to obtain probate nor did he 
refuse or renounce executorship. The estate of the deceased was in- 
solvent and the English creditors applied under S. 162 of the Judi- 
cature (Consolidation) Act, 1925, and Administration of Justice 
Act, 1928, S. 9 for grant of letters of administration. It was 
alleged that the executor was intending to leave England to Peru. 


Held, that there was an inherent power in the Court to grant 
administration to a creditor, notwithstanding the non-citation of 
the executor; and though invariably the Court will not pass over 
the executor without notice to him, yet in the circumstances of the 
case, seeing that for over a year the executor has not taken out 
probate and was intending to leave the country, the executor could 
be passed over. 


JOTTINGS AND CUTTINGS. 


Retirement of Mr. Justice Sundaram Chettt—Sir Alladi 
Krishnaswami Aiyar, the Advocate-General, paid an eloquent 
tribute*on the 10th May tothe Honourable Mr. Justice K. Sun- 
daram Chettiar on the eve of the latter’s retirement from the 
Bench. A large number of practitioners were present in the 
Court. . 

“The Advocate-General: My Lord, by a strange coincidence the 
Bar, within the last few months, has had to say good-bye to a num- 
ber of Judges who had to retire from their work on the High Court 
Bench. While one may not grudge the well-deserved rest of those 
who have given of their best tothe administration of justice and to 
the service of the King-Emperor, there is no gainsaying that the 
parting from one with whom you have been associated in the daily 
run of work is poignant and it is especially so to an Indian who is 
sentimental by temperament, and I can assure your Lordship that 
the feeling is all the greater in your case because, possibly 
this is the first instance of a self-imposed retirement of 
an Indian Judge before the due time. I deem ita great privilege 
to give expression to the feelings of affection, high esteem and 


r 


20 THE MADRAS LAW JOURNAL. [ voL. 


regard of the Bar for you, as I may claim to have known you 
and your work fairly intimately from the days you were a 
member of the suLordinate judiciary. 


I am not indulging in any language of exaggeration if I say 
that your career as a Subordinate Judge was illustrious and of 
singular merit and distinction. Your correct and scrupulous 
narration of facts and sifting of evidence in the several cases 
which you had tried, may well serve as a model for any one 
engaged in judicial work. Your conclusions might occasionally 
have been wrong, and no Judge, however eminent he may be, is 
proof against it. There was no over-emphasis or over-statement 
of any fact, no bias or prejudice of any kind, no unnecessary 
warmth and no attempt to divine the truth without reference to 
the evidence or to play the Sherlock Holmes in any case. Your 
_ conclusions always rested on evidence and evidence only. 


In one of the several cases from the district of Guntur which 
I had to argue before the late Chief Justice and another learned 
Judge—in an appeal from a judgment of yours—it was my 
proud privilege when attacking your judgment to state to the 
‘Court that “this learned Judge might be wrong in the inference or 
the conclusion reached in a case but your Lordships will search in 
‘vain for any inaccurate, incorrect or over-statement of fact,” and 
‘on an examination of the evidence, their Lordships, if I may say 
so, fell in with the remarks which I had made on that occasion. 
I need not refer to the encomiums paid by the Judicial Committee 
.on more than one occasion to your judgments as a Subordinate 
Judge. As a District and Sessions Judge, dealing with criminal 
cases of the sessions, your judgments were marked by the same 
thoroughness as in civil causes, à 


In your career as a Judge, there was no occasion for any pro- 
tests from the Bar, no occasion for any report by the Court as 
against any member of the Bar. Your relations with the Bar in 
-every district in which you served were marked by a uniform 
cordiality. Never were you more disconcerted than when counsel 
appearing on opposite sides wrangled with each other with bitter- 
-ness or unnecessary rancour. 


When you were appointed as a Judge of this Court, your 
appointment was hailed with universal satisfaction, and I might say, 
your work in the High Court, as that of your distinguished pre- 
decessors the late Sir C, V. Kumaraswami Sastri, Sir T. Sadasiva 
Aiyar and Sir T. Muthuswami Aiyar, has justified the claims of 
the provincial judiciary to a place on the High Court Bench. 
Reviewing your work during these four or five yearsas a Judge of 
this Court, one can say that the Bar feels that you have done your 
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work as a Judge with remarkable credit and distinction. As I 
have said of another Judge, there were no surprises in your Court, 
and the conclusions reached by you in several of the cases you had 
to deal with, commended themselves to the general verdict of the 
Bar—a great thing for any Judge to claim. I certainly do not 
want to say you were faultily faultless. The only thing one can 
take exception to in your career as a Judge is your utter humility 
and unostentatiousness. Your work whether in Court or outside 
was motived by the highest religious impulses. You always felt in 
your work as a Judge that you were an instrument of God in dis- 
pensing justice between man and man. There was no scene in 
Court, no breeze of any kind. You were kindly and courtcous to 
every section of the Bar, young and old, rightly realising that they 
have as great a part to play in the administration of justice as the 
Judges called upon to decide conflicting issues. In your work as 
a Judge there was one characteristic which was particularly 
appreciated by the younger members of the profession— when your 
colleague was putting embarrassing questions to counsel engaged in 
a cause or when the progress of an argument was interrupted or 
delayed, you tried to come to the Advocate’s rescue. Your judg- 
ments were characterised by learning and a careful study of the 
legal issues arising in the case. The Bar feels that your career on 
the High Court Bench has been far too short and wishes it were 
much longer. But much as we should like you to have altered your 
decision as to leaving us, we do not grudge you the well deserved 
rest. Good-bye. 


I very much wish that we were in a position to say good-bye 
to the two other Judges (Mr. Justice Jackson and Mr. Justice 
Bardswell) who are leaving us. But on account of tempera- 
mental disinclination they were not apparently for anything like a 
formal function of farewell. 


Mr. Justice Sundaram Chetti s Reply —Mr. Advocate-General 
and Members of the Bar, I consider it a great honour and also 
a piece of good fortune to be the recipient of the expressions of 
goodwill emerging from the Advocate-General, as the spokesman 
of the gentlemen of the Madras Bar who have assembled here 
to bid me good-bye. I thank you all most heartily. 


Now that Iam going away it may not be considered imperti- 
nent if I strike a personal note by making some references to the 
past. Having sprung from the lowest rung of the judicial ladder 
and made a gradual assent which by the grace of providence led 
me to the highest rung that could be thought of in the judicial 
service, I can claim to have some first-hand knowledge of the 
several phases in the life of a provincial judicial officer. Asa class 
these officers, I dare say, have borne the brunt of civil litigation in 
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this presidency and tackled many of the complicated civil cases 
which have gone up to the Privy Council. They have rendered 
meritorious service. The desire to do justice, though pre- 
dominant, would at the same time be bridled with an anxiety 
to speed up, and I can recall to my mind the days when the 
nightmare of statistics was hovering around me, and I am sure 
that most of the members of that service would acknowledge a 
similar plight. It is deplorable that in spite of hard and unstinting 
work and the devising of methods for expediting disposals, the 
law’s delays are still a menace to the litigant public. 


Having been selected to the High Court, in conformity with a 
convention, that one from the ranks of the Provincial Judicial 
Service should occupy a seat on the High Court Bench, I treated 
it as an honour, not personal to me, but to all my brethren in that 
service. It is in the fitness of things, that one, who has learnt to 
serve well should, in due course, be made to command. 


I should be failing in my duty, if I do not express my sense 
of gratitude to His Lordship the present Chief Justice whose 
kindness was one of the contributory causes of my appointment as 
a Judge of this Court. I take the opportunity of expressing my 
gratitude to my colleagues both European and Indian. I cannot 
refrain from saying that I had the good fortune of becoming a 
colleague to four of the civilian Judges of our High Court, under 
whom I worked as a subordinate judicial officer and earned their 
goodwill. I can frankly admit that in spite of my long career in 
the mofussil Courts I came here not without diffidence. I had 
always an admiration for the talents of the Madras Bar, and had 
the privilege of hearing the able arguments of some of its lumi: 
naries even while I was a Subordinate Judge, in which category I 
would place the Advocate-General whose goodwill towards me 
was very striking. Having come to a new atmosphere with a full 
sense of responsibility, I thought I should strive to the best of my 
capacity to justify the selection of a provincial judicial officer for 
the Judgeship of the High Court. Permit me to say, that I found 
in my new atmosphere a most cordial and congenial environment 
from the members of the Bar whose valuable assistance and 
co-operation have in no small measure facilitated my task in the 
administration of justice which ought to be umcompromising and 
unprejudiced. I felt, that a calm and patient hearing inter- 
mingled with a free exchange of thoughts and with an open mind 
till the end would be conducive to the rendering of substantial 
justice. Sometimes an atiempt on my part to convince the 
Advocate against whom I resolved to decide about the propriety 
of the contemplated conclusion, met with a prolongation of 
the arguments with added vehemence. However, I was always 
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under the belief that the Bar would not take it amiss. During 
the comparatively short time of my career in the High Court, 
my relations- with the members of the Bar were so cordial 
that I had no disturbing factors to my mental peace. It is a matter 
for consolation that I take leave of you with pleasant remini- 
scences of my stay in the High Court and with your goodwill and 
sympathy which I value as a great asset, I reciprocate your kind- 
ness and offer my sincere thanks. 

Lord Justice Maugham.—Our forecast last week that, notwith- 
standing the recommendation of Lord Hanworth’s Committee with 
regard to the Court of Appeal, the vacancy caused by the retire- 
ment of Lord Justice Lawrence would be filled up, was quickly 
verified by the appointment of Mr. Justice Maugham to be a Lord 
Justice of Appeal, The distinction at the Bar which in 1928 made 
Mr. Justice Maugham the obvious successor to Mr. Justice Kussell, 
then taking the Court of Appeal en passant to the House of Lords 
has been followed by still more conspicuous distinction on the 
Bench, and it may be said with confidence that Sir Frederic 
Maugham will be a valuable accession to the Court of Appeal. We 
may regret, perhaps, that the author of ‘ The Case of Jean Calas,” 
that minute and impartial inquiry into a famous French judicial 
murder of the eighteenth century, has never had the intricacies of 
crime to unravelas a Judge; but of Mr. Justice Maugham’s services 
on the Bench it is enough to refer to his recent efforts in the 
hearing of company cases to secure hope and fair administration 
of company finance; and that with all his knowledge of law 
he is no dry-as-dust lawyer may be seen in the Law Reports. 
The Judge who can illumine the darkness of the “Conflict of 
Laws” and the Renvoi by treating them as part of the Law of 
Utopia (see Re Askew, 1930, 2 Ch. 259; 99 L. J. Ch. 466) 
will add interest and wit as well,as weight of the decisions of the 
Court of Appeal.—L. J., 1934, p. 19. 





Motorists and Drink—We hope that the letter from Lord 
Knutsford in the Times of January 9, with regard to the offence 
of driving a motor vehicle when under the influence of drink, will 
be carefully considered by magistrates throughout the country, and 
that the sentences imposed for this very serious offence may in 
future be better proportioned to its gravity. That a motorist who 
kills or injures a fellow human being as the result of careless or 
reckless driving is not necessarily a criminal in intention is a pro- 
position which no one, we imagine, will deny; and punishment for 
carelessness or recklessness should no doubt be apportioned to the 
circumstances of each case. But where a driver of a motor vehicle 
allows himself to become under the influence of liquor, he should, 
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in our view, forfeit the right to be regarded as a casual or 
accidental offender. We see no reason why those convicted of 
driving under the influenee of drink should not be sent to prison 
as a matter of course; and it is, we think, imperative, in the 
interests of the safety of all other users of the road, motorists and 
pedestrians alike, that they should in any event have their licences 
suspended fora lengthy period. The plea, to which magistrates 
seem too much disposed to pay attention, that suspension of licence 
will mean loss of employment, is quite invalid ; those who drive for - 
a living should be taught that they have an absolute duty to remain 
completely sober whilst in charge of a motor vehicle — L. J., 1934, 
p. 20. 





Law Revision—The Lord Chancellor has decided to establish 
a Standing: Committee to consider how far, having regard to the 
Statute Law and to judicial decisions, such legal maxims and 
doctrines as the Lord Chancellor may from time to time refer to 
them require revision in modern conditions. He has, in the first 
place, asked the Committee specially to report as soon as may be 
upon the following :— 

(1) The doctrine of no ) contribution between tort-feasors. 
(Merryweather v. Nixan, with special reference to the remarks of 
Herschell, L.C., in Palmer v. Wick and Pulteneytown Sipan 
„Shipping Company, Limited [1894] A.C. 318.) . 

(2) The legai maxim actio personalis moritur cum persona, 
and ihe rule that in a civil court the death of a human being could 
not be complained of as an injury. (Baker v. Bolton, 1808, 
1 Campbell, 493, and the Amerika [1914] P. 167 [1917] A.C. 38.) 

(3) The liability of the husband for the torts of the wife. 
- (Edwards v. Porter [1925], A. C. 1.) 

(4) The state of the law relating to the right to recover 
interest in civil proceedings. (See in particular ‘“‘ Roscoe’s Nisi 
Prius,” 19th Ed., Vol. 1, 508-12 ) 

The Committee will be presided over by the Master of the 
Rolls and will consist of the following :— 

Lord Wright, Lord Justice Romer, Mr. Justice Swift, 
Mr. Justice Goddard, Mr. Cyril Asquith, Professor Harold Cooke 
Gutteridge, K.C., Professor Arnold Duncan McNair, Mr. William 
Egerton Mortimer, Mr. Terence James O’Connor, K.C., M. P., Sir 
Reginald Ward Poole, Mr. Samuel Lowry Porter, Sir Claud 
` Schuster, K.C., Mr. Alfred Topham, K.C. 

Mr. John Foster, of 1, Paper Buildings, Temple, will act as 
secretary, and Miss Audrey Fletcher as assistant secretary to the 
committee.—L. J., 1934, p. 36. 
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A Judicial Age Limit.—The announcement by Judge Crawford 
that he has received intimation from the Lor: Chancellor that, on 
account of his age, he is to retire in August next, suggest anew the 
question whether there should be in all cases an age limit for 
judicial service. Arrived at the age of three score years and ten, 
which the Psalmist regarded as the average limit of man’s days 
upon earth, the mental agility of most men is not so acute nor is 
their power of concentration so keen, and what applies to the 
generality of mankind applies equally to those holding judicial 
office. No doubt there are exceptions, of which we have had 
several examples in recent years, such as Lord Halsbury, who 
seemed to possess the secret of perpetual youth, but it is not given 
to many to exhibit till their latest days that robustness of thought 
and vigour of expression that-characterised him in his prime. It 
has been said of an eminent judge, distinguished by his clarity of 
thought and promptitude in decision, who sat for some years in 
the House of Lords, taking his full share in its judicial work, that 
he determined, although feeling no diminution of his faculties, 
physical or mental, to abstain from further participation in 
appellate work, because it might be alleged that his great age 
disqualified him for the adequate performance of judicial duty. 
That, surely, was a wise decision, although it might be attributed 
to over-caution. At the present time there is no age limit for judges 
of the Supreme Court, but with regard to them, as with county - 
court judges, might it not be well to follow the rule, obtaining in 
the civil service, of compulsory retirement at certain age? No 
doubt this would involve the loss of some excellent judges, whose 
exceptional vigour of mind qualified them for further service, but it 
should not be overlooked that such cases aie the exception and not 
the rule, and probably most of them would welcome release from 
the cares of office when they had reached the end of the term for 
which they were eligible.—S. J., 1934, p. 141. 


The Use of Advertisement.—A Barrister may “advertise” his 
calling and capabilities in three ways; not counting the putting of 
his name in the Law List and on the door-post—which afford 
corroboration rather than advertisement.’ He may reveal his 
powers and his identity by the conduct of a case in court, which 
assumes that he has already secured a case, that the case has 
provided a brief, and that the action has not been settled before 
the fight. He may also be advertised by professional recommen- 
dation; which again seems to presuppose some performance or 
triumph to which the professional recommender may refer. Or he 


can write a text-book, thereby (it may be) becoming a specialist 
D 
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before he has dissectéd a single witness or lifted up his voice in 
the Temple of Justice. 


As was pointed out in a Forensic Fable, a man may sometimes 
obtain a practice at the Bar by the mere threat or announcement 
that he will write a text-book. But text-book successes of either 
kind are exceedingly rare. On the other hand, remunerative 
practices have been built on a strong foundation composed ot (a) 
a sound knowledge of the nature of judges and humau beings, and 
(b) a little law, in the respective proportions or ratio of about 
ninety-nine to one. 


Once a Common Law practitioner has got well, away in the 
right kind of cases, advertisement, without and beyond agents, 
money or price, comes to swell his practice and reward. It is the 
irony of things that he who needs it least is advertised the most. 


Sir Patrick Hastings, in his cross-examination of Commander 
Locker-Lampson in the “Rasputin” libel case, spoilt the sensation 
caused by the Commander’s significant ‘‘aside’”—‘ Pourishkevitch 
asked me to murder Rasputin’’—by a jesting but accurate forecast 
of the publicity value of that observation: ‘‘You willbe in the 
newspaper headlines, even more than as an M.P.,if you go on 
like that”. And all the time Sir Patrick was getting tar more and 
far better publicity than Mr. Locker-Lampson and knew it quite 
well. The two ex-Attorney-Generals, no longer M.P.’s, had a 
great advertisement—and neither of them needed it. 


Yet it may help them to live in history when other law officers 
are forgotten. They elicited statements on oath from the Prince, 
who told how he killed Rasputin at a critig¢al hour in history ; and 
the case'will be a source for historians—as well asa leading case 
for lawyers on the law of libel by cinema. History-writers do not 
offen have such good stuff as the sworn testimony of princes 


under examination and cross-examination in an English Court.— 
L.J., 1934, p. 159. 





Lawyers and Business Men.—lIn his interesting speech at the 
annual dinner of the City of London Solicitors’ Company last 
month, Lord Hanworth, the Master of the Rolls, who'by virtue of 
his high office has traditional associations when the solicitor branch 
of the profession, quoted a saying of Lord Halsbury to the effect 
that lawyers were only concerned with the pathology of business, 
a statement which may have evoked in the minds of his hearers a 
similar remark of Counsellor Pleydell in‘Scott’s “Guy Manner- 
ing”, where he said that “it isthe pest of our profession that we 
seldom see the best side of human nature”; but the same shrewd 
observer added that “in’ civilised society, law is the chimney 
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through which all the smoke discharges itself that used to cir- 
culate through the whole house and put everyone’s eyes out’: 
Law does this service certainly, although, as is often alleged, at ° 
a high cost to those who have recourse to it. The Master of 
the Rolls then went on to say that lawyers scrutinised business 
documents with a care which their authors certainly did not 
bestow on them, and with a criticism which did not belong 
to the inhabitants of the square mile. This also is true; but 
he-might have added that lawyers are sometimes greatly 
surprised at the casual way as to contents in which documents 
of the most important kind are sometimes drawn up. Not 
so long ago a case came before the Commercial Court relating io 
an insurance effected at Lloyd’s on some building operations ina 
factory in the Midlands. Will it be believed that this insurance 
was effected on an ordinary Lloyd’s marine policy with typewritten 
clauses written in, the fact that it was so drawn exciting no 
comment from either judge or counsel, so accustomed were both to 
the idiosyncrasies of City men in the matter of their contracts. It 
speaks highly, no doubt, for the integrity of those engaged in 
underwriting and other business concerns that so comparatively 
few of their contracts come before the courts. But business men 
must not, if they continue to prepare their contracts in the casual 
way to which we have referred, venture to throw aspersions on 
the lack of business habits of members of the legal profession, who, 
so far as we know, have never yet venttired to prepare a will on, 
say, a formol writ of summons, which would, however, be about 
as sensible a thing to do as to insure a building contract by a 
marine form of policy. —S.J., 1934, p. 161. 


Á a ey 


Corpses Seized by Credttors.—It is well established that the 

Jaw recognises no property in a corpse. The most recent authority 
appears to be that of Wiliams v. Williams, (1882) 20 Ch. D. 659, 
in which it was held that a bequest of the testator’s body was void, 
the only interest being that of the executors, who are under a duty 
to bury it. We were reminded of the question when reading 
“Professor Neale’s recent work “Queen Elizabeth,” ın which he - 
mentions that when Quadra, the Spanish Ambassador, died of 
* plague, in 1562, he was so heavily in debt “that his executors, for 
more than eighteen months, did not dare to send his body outof 
the country for burial, lest creditors, who were on the watch, 
should seize it to extract payment”. If the executors were ill 
advised, their advisers may well have pleaded absence of authority ; 
for Coke was but ten years old, and the proposition appears to 
have first laid down in his institutes, Pt. 3, p. 203: “the buriall of 
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the cadaver (that is caro daia vermibus) is nullius in bonis’—the 
occasion being, incidentally, one of the many on which the learned 
writer’s excursions into the realm of philology have proved 
unfortunate. A case which is sometimes cited as an early autho- 
rity is, aptly enough, reported in 12 Co. Rep. 113, namely, Haynes's 
Case, decided at Leicester Assizes, in 1614; but, on examination, 
the decision appears merely to lay down that a corpse had no capa- 
city for property, quite a different matter. Haynes was convicted 
of stealing winding-sheets from bodies he dug up, the indictment 
rightly laying the property in those who had provided the sheets; 
he escaped execution by pleading his clergy, to the regret of the 
learned reporter who, venturing this time into the domain of ethics, 
observes that he well deserved it for this inhuman and barbarous 
felony. Senor Quadra’s executors were, presumably, under no 
illusions as to diplomatic privilege surviving .the testator. For 
direct authority on the position of creditors, however, we must 
resort toa far more recent case: R. v. Fox, (1841) 2Q. B. 246, 
when a mandamus was issued to a gaoler to hand over to exec- 
cutors the body of one ot his charges, which he proposed to retain 
pending settlement of an account for comforts supplied.—S. J. 1934, 
p. 161. 





Music and the Law.—A certain young barrister of Lincoln’s 
Inn has recently been broadcasting songs of his native Ceylon and 
Indian and Burmese melodics. Nor does tradition declare any in- 
compatibility betwcen the harmonies of music and the discords on 
which the law thrives. Orpheus with his lute might dwell welcome 
in the courts and gardens of the Inns. Of musical lawyers, it 
would be difficult to complete a list, from Lord Alverstone, C.J., 
whose fine voice resounded in the choir of his church, back to Sir 
Thomas More who acted as chorister at Chelsea. Even the latter, 
who, notable musician that he was, made his wife “take lessons on 
the lute, the cithara, the viol, the monochord and the flute which 
she practised daily to him”, cannot have surpassed in his love of 
harmony Chief Justice Dyer, of'whom it was written that:— 

“ For publique good when care had cloid his minde, 
The only joy for to repose his sprights 

Was musique sweet which showd him well inclind. 
For he that doth in music much delight 
A conscience hath disposed to most right”. 

Lord Keeper Guilford went further still and used to say that 
if he had not been able by his practice of music “ to divert himself 
alone, he had never been a lawyer. Huis mind was so airy and 
volatile, he could not have kept his chamber if he must needs be 
there staked down purely io the drudgery of the law, whether in 
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study or practice”. It is pretty well known that though there is 
nothing wrong with the conscience of Eve, J., he does not “in 
music much delight”. Very releved he was when told that he 
would not have to identify the air in the recent news reel copy- 
right case.—S. J., 1934, p.170. 

Judicial Precedent.—The Law Quarterly Review for January 
contains, in “Precedent in English and Continental Law”, a very 
interesting discussion of the reason for the regard paid here to 
judicial precedent and a comparison with the less rigorous 
practice on the Continent. It is the inaugural address delivered by 
the Editor, Dr. Goodhart in May, 1932, on his appointment as Pro- 
fessor of Jurisdprudence at Oxford. Continental lawyers by no 
means concede that the balance of advantage is with the English 
system. They pay regard to judicial precedent, indeed, but are not 
bound like English judges by individual cases. With them, says Prof. 
Goodhart, “the emphasis is not on the individual case in particular, 
but rather on a series or group of cases creating a practice”. This 
ensures that there shall be concurring judicial opinion in favour of 
the doctrine which it is sought to establish, and in this respect the 
system may be superior to ours. Bentham was keenly opposed to 
our system. The following of precedent, Dr. Goodhart quotes bim 
as saying, is “acting without reason, to the declared exclusion of 
reason, and thereby in opposition to reason”, But the authority of 
judicial precedent has survived Bentham’s invective and may 
plausibly be said to have developed intoa tyranny. It has, perhaps, 
ihe advantage of introducing certainty into the law. On theother 
hand it perpetuates harmful principles and, aided by the unfor- 
tunate rule that the House of Lordsis bound by its own decisions, it 
leads to difficulties which can only be resolved by Parliament. The 
Judicial Committee is not so bound, and that is a better practice. 
Dr. Goodhart admits that the English theory of judicial precedent 
has “in the past proved itself an admirable and essential material 
in the building up of the English law, supplying that cement of 
certainty which was required by the otherwise fluid judge-made 
law”. Whether it is as useful at the present time, especially in the 
extreme form it has assumed since the beginning of the nineteenth 
century, he regards as open to some doubt.—L. J., 1934, p. 167. 





A Case of Contempi of Court.--On Monday of the present 
week, in Rex v. Editor of Daily Telegraph and others, the court 
made absolute a rule nisi for attachment for contempt of court 
against the editor, printers, and publisher of the Daily Telegraph 
in an article referring tothe arrest of a nuinber of Fascists. A fine 
of £50 was imposed, with costs. The article appeared one day last 
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month under the sub-heading “Blazing Haystacks”, andin it it was 
said that eighteen of Sir Oswald Mosley’s Blackshirts were in 
Norwich Gaol “remanded on a charge of creating a public mis- 
chief’. That, it was said, was a sequel to the activities of fifty 
blackshirts who had guarded cattleand pigs impounded for tithe 
arrears on a Suffolk farm. ‘Three haystacks’’, the article stated, 
‘had been soaked in petrol... anda sack of rotten eggs lay con- 
veniently near , . . Blackshirts lined up in front of the barricades, 
while others set light to the petrol-soaked haystacks’”. Mr. Stuait 
Bevan, K. C., submitted that there had been no contempt, but added 
that, if there had been, his clients wished to offer to the court a 
“most complete and sincere apology”. The men, counsel stated, 
had been taken to the police court, where an inquiry lasting five 
minutes was held. Lighting haystacks was not the subject-matter 
of the charge, but conspiring to effect a public mischief in obstruct- 
ing the removal of impounded cattle. It was as though two 
articles had appeared in different parts of the paper, one dealing 
with a public event—the gathering of a large number of Fascists 
and a very much larger number of villagers—and the other dealing 
with the Fascists’ arrest and the proceedings against them.—L. T., 
1934, p. 181. 


— ey 
— 


A Perilous Enterprise—The Lord Chief Justice (Lord 
Hewart), in delivering judgment in the above case, quoted Lord 
Russel, C. J., who, in Reg v. Payne and Cooper, (1896), said: “To 
justify the exercise of this summary power something must have 
been published which was intended or clearly calculated to pre- 
judice the fair trial of the charge or action”. After most careful 
consideration the court had come to the conclusion that the article 
was calculated to prejudice the trial of those who had been arrest- 
ed. It was a somewhat perilous enterprise, if criminal proceed- 
ings were likely to result, for an editor to send a member of his 
staff to get a story, for the more diligent and zealous a reporter 
was, the more likely it was that he might ascertain and report 
matters which might afterwards be given in evidence, or which, at 
any rate, might be read by and influence jurors. Doubtless what 
had been done in the present case had been done innocently, but it 
was important to reaffirm the principle that newspapers could not 
be permitted, in the exercise of journalistic enterprise, to publish 
in advance matters which were, or might be, connected with a 
pending case.—L. T., 1934, p. 161. 

An Earlier Case.—It may be recalled that in Rex v. Payne, 
(1903) it was unsuccessfully contended that the High Court had 
no jurisdiction when at the time of publication no proceedings 
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were actually pending in any court but the petty sessional court. 
The crime of which the accused in that case was charged could not 
in the regular course of things have been tried anywhere but at 
the Assizes for the county of Essex, but no committal had actually 
taken place. In that case Mı. Justice Wills noted that the reason 
why the publication of such articles was treated as a contempt 
was that “their tendency and sometimes their object?” was io 
deprive the court of its power to “administer justice...... with 
reference solely to the facts judicially brought before it”. His 
Lordship also observed that undue importance had been attached 
to the question of pendeney. As his Lordship said, it is quite posi- 
ble “to poison the fountain of justice before it begins to How”. 
In the case heard this week, it does seem, if we may respectfully 
say so, that the article, which owing to some inadvertence ap- 
peared in a journal most unlikely to offend, might~by connecting 
the accused with the arrangements made for firing the ricks, 
have tended, in Mr. Justice Wills’s words, “to have the case 
tried... inthe minds of persons who might be jurors before 
they came into court”, and that the decisicz-was in the unfortunate 
circumstances necessary.—L. T.. 1934, p 182. 


Two Great Masters of the Rolls——The death last week of 
Lady Collins of Kensington and Miss Mary Pickford, the former 
at a great age, and the latter still, as it seemed, in the vigour of 
youth and beneficent activity, recalls memories of two holders of 
the office of Master of the Rolls, each of whom shed lustre on the 
law and its exposition. Lord Collins will be remembered aSa pro- 
found lawyer, as could hardly be otherwise considering the part he 
took in editing several editions of ‘‘Smith’s Leading Cases”, To 
him, despite the drudgery incident to the editorial work, this was 
a labour of love, so greatly did he find pleasure in the common law ; 
and the work involved proved an excellent preparation for that 

‘which was to fall to him in later years when he was appointed to the 
Bench, To his distinction in law he added a quiet humour which 
found happy expression in occasional verse. When “Attorney- 
General” of the Northern Circuit, he produced an imaginary 
“Ode to General Average,” attributed to the future Lord Gorell, 
then Mr. Gorell Barnes. As the historian of the incident well re- 
marked, “General Average” scapcely seemed to lend itself to 
poetical treatment, but in Collins’s hands it emerged a thing of 
beauty and a joy for ever. With Pindaric abruptness the ode com- 
meniced, “The risk’s attached,” and then the ship was dispatched 
on its voyage, with a delightful description of the Warranty sea- 
worthiness, and eventually she returned to her home port, where 
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a survey was held. Numerous authorities were cited, including 
the Fourth Edition of “Abbot on Shipping,” which was mentioned 
in these terms: 

“Great fourth edition, last revised by thee, 

Adored by Blackburn, undefiled by Shee, 


a somewhat cryptic reference to readers, nowadays, but which is 
to be explained by the fact that Mr. Justice Blackburn declined 
to:‘look at any edition subsequent to the fourth, that being the last 
for which Lord Tenterden was himself responsible; apparently 
Blackburn would have nothing to say to the various editions, begin- 
ning with the sixth, for which his judicial colleague, Mr. Justice 
Shee, was responsible. An austere man, Blackburn is said to 
have despised Shee’s law.—L.T., 1934, p. 194. 





On the Bench.—Not only while he was at the bar did Collins 
display his humour; this occasionally found expression when he 
was on the Bench. On one occasion, the late Mr. Leck, K.C., 
while still a junior, was appearing with the late Mr. Justice 
Shearman, then Mr. Shearman, K.C., in a case in the Court of 
Appeal, where Sir Richard Collins, then Master of the Rolls. was 
presiding. The case involved a question of trespass to land, and 
after. Mr. Shearman had proceeded a few minutes with his open- 
ing, Mr. Leck came in and took his seat behind his leader. Seeing 
this, the Master of the Rolls said: ‘‘Mr. Shearman, what did you say 
the dateofthe charter-party was?” “Charter-party, my Lord?” 
replied Shearman, who thought the Master of the Rolls had taken 
leave of his senses, “This is a case relating to a trespass to land”. 
“Oh,” replied the Master of the Rolls, “I see Mr. Leck has just 
come in, and I thought there must be acharter-party somewhere”, 
at which there was much merriment in court, for, as everyone 
was aware, Mr. Leck seemed to live and move and have his being 
in charter- parties. Wasit not he, who, when asked by one 
of the reporters,“ Is your case reportable? gravely replied, “Well, 
there is nothing absolutely indecent about it; it has reference 
to the construction of a charter-party”. Another example of 
Collins’s humour came out when a junior who passed away many 
years ago and who was not noted for his strict adherencé to total 
abstinence principles, rose just a minute or two before four o’clock 
to follow his leader, but in such a condition that he could ejacu- 
late nothing but a very audible hiccup, whereupon the Master of 
the Rolls quietly said: “Mı. X. We shall hear the remainder of 
your argument in the morning”’.—L.T., 1934, p. 195. 





Lord Sterndale.—This eminent judge who eventually followed 
Lord Collins in the office of Master of the Rolls was, like him, a 
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member of the Northern Circuit, that great nursing ground for the 
Bench. Unlike Collins, however, he had no particular sense of 
humour; but nevertheless he was a great advocate, and became a 
great judge. One who saw much of him on circuit testifies that 
he had to perfection the gift of making admissions which did not 
hurt him, thus charming the jury by his air of sweet reasonable- 
ness, Asa judge he was incomparable, meriting the praise, as a 
friend well said, which was given to Lord Cairns as a judge and 
to Benjamin as a counsel, that when he had stated the facts, the 
legal consequences seemed to flow easily and certainly from the 
facts as thus stated. If he was not in the habit of throwing out 
witty sayings, at least on one occasion he was the recipient of a 
humorous experience. After spending a holiday on the Riviera, 
he found some time after his return home that a letter had been 
sent to him in France addressed to “The Master of the Rolls”, and 
this the French authorities forwarded to Lord Devonport, by 
whom it was in turn sent on to Lord Sterndale. This may not . 
seem particularly funny, but when it is remembered that Lord 
Devonport was then, or had been, the Food Controller whom the 
French naturally identified with “rolls”, the humour of the situa- 
tion emerges. ‘This, to be sure, is not the first time that the word, 
“rolls” has given rise to jocular allusion. At the Robin Hood 
Debating Society of the eighteenth century which met near Tem- 
ple Bar, and which many who were afterwards noted in law or 
politics attended, it 1s related that Burke was introduced by his 
fellow countryman, Samuel Derrick, and being struck by the 
eloquence and imposing appearance of the president, rerharked 
that he seemed to be cut out for a Lord Chancellor. ‘No, no”, 
whispered Derrick, who knew the worthy President to be a wealthy 
baker in the city, “only fora Master of the Rolls”.—L. T., 1934, 
p. 195. 





The House of Lords and Infallibslity—Some time ago a dis- 
tinguished Scottish judge, gifted with a vein of irony, remarked 
that the House of Lords as an appellate tribunal was infallible, 
and even if, as occasionally happened, two decisions of that august 
body seemed to be irreconcilable that seeming inconsistency was 
due to the frail vision of the observer. Lord Justice Scrutton 
appears to have no sympathy with this mild and circuitous 
method of saying that the House sometimes speaks with two dis- 
cordant voices. Only last week he again reiterated his previously 
expressed wish that the House would state in clear and unmis- 
takable terms how, if at all, the two decisions in Addte & Sons v. 
Dumbreck, (1929) A.C. 358, could be reconciled with the later 
case of Excelsior Rope Company v. Callan, (1930) A. C. 404, 

E 
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Each was concerned with that fruitful source of trouble, a child 
wandering where it had no right to be, meddling with dangerous 
machinery, and being injured in consequence. In the earlier of the 
two cases the child was held not to be entitled to recover inasmuch 
as it was a trespasser, while in the second, on very similar facts, he 
was held entitled to succeed in obtaining damages. Text-writers 
have made valiant attempts to arrive at a clear perception of a 
reconcilable ratio in these cases, but they have frankly stated that 
this is no easy matter. A recent writer, Mr. A. D. Gibbs, in his 
“Select Scots Cases” suggests that the distinguishing line between 
them seems to lie in this, that in the Excelsior Case “the persons 
who started the rope could have seen, by raising their eyes, that a 
child was in peril, while in Dumbreck's Case the child could not 
have been seen by those who started the engine. This may afford 
a clue to the puzzle, but one would like the House to state the rule 
with a distinctness there was no gainsaying. Practitioners expect 
from the final appellate tribunal sure guidance on questions such 
as these, and feel that it is somewhat hard that they are left to spell 
out as best they can the precise effect and scope of their lordships’ 
decisions. Perhaps some day they will respond to Lord Justice 
Scrutton's appeal to explain the two cases to which attention has 
been called.—S. J., 1934, p. 181. 





Royal Marrtages.—-The formal announcement by the Cabinet 
Council of Sweden that, by his marriage “without the King’s con- 
sent and to the daughter of a foreign commoner,” Prince Sigvard 
“has renounced his right to the throne for himself and his succes- 
sors, and has lost the titles and privileges which he has hitherto 
enjoyed as a hereditary Prince,” is a fresh remainder that members 
of royal families are placed under severe restrictions as to their 
choice in matrimony. Thesame, or very similar, strictness obtains 
in our own country. In the reign of George I the claim was 
made on behalf of the Sovereign that, by virtue of his prero- 
gative, he had power to direct the education of his. grandchildren 
and to dispose of them in marriage, to the exclusion of the paren- 
tal authority of the Prince of Wales. A majority of the judges, 
on being consulted, decided in favour of this extended claim of the 
King; but it was not till the Royal Marriage Act of 1772 that the 
question of marriages in the royal family was placed upon a statu- 
tory footing. By this Act no descendant of George II (except the 
. issue of Princesses married into foreign families) was to be capa- 
ble of contracting matrimony without the King’s previous consent, 
signified under the sign-manual and declared in council; and any 
marriage contracted without such consent was declared to be null 
and void. There was, however, a curious proviso enabling mem- 
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bers of the royal house who were above twenty-five years of age, 
to marry without the King’s consent, after having given twelve 
months’ notice to the Privy Council, unless in the meantime both 
Houses of Parliament should signify their disapprobation of the 
proposed marriage. No instance has occurred of the proviso ever 
having been invoked; indeed, it is extremely unlikely that it ever 
should be. The Act, however, makes clear that members of the 
royal family have not that freedom of choice in the matter of 
mariiage which the lowest subject of the realm enjoys,—s. J., 
1934, p. 181, ` 





Ex-King Alfonso’s Prřoperty.—The rule of International Law 
that the courts of our country cannot be required to enforce the 
penal laws of another country has availed in Banco De Vizcaya v. 
Don Alfonso De Bourbon, (Times, 10th inst.) to prevent the ex- 
King of Spain from being deprived of his private property by 
decree of the Provisional Government of the Spanish Republic. 
Certain secu1ities—8,300/. Victory Bonds and 4,000/ shares in 
Trinidad Central Oulfields, Ltd.—were purchased by the King out 
of his own moneys and were deposited with the Westminster Bank 
in London to the order of its Madrid branch as the King’s agent. 
In 1923, when the Madrid branch was about to be closed, the 
King gave instructions that the funds should be held by the West- 
mirister Bank in London to the order of the Banco De Vizcaya as 
his agents. In May, 1931, a decree was made by the Provisional 
Government for the seizure of the King’s private fortune and 
directing Spanish banks to deliver such property to the Treasury. 
In November, 1931, the King was by decree declared to be guilty 
of high treason and all his properties within the national territory 
were-forfeited to the State. The Spanish bank thereupon claimed 
the funds from the Westminster Bank and that bank interpleaded. 
Under these circumstances there seems to be no reason why the 
ex-king in this country should not revoke his authority to the 
Spanish bank and claim the funds from the Westminster Bank, 
who held on his behalf. But while Lawrence, J., decided in the 
ex-King’s favour, it was not on this ground. It was on the ground, 
stated by Lord Loughborough in Folliott v. Ogden (1 Hy. Bk. 
123), that the penal laws of foreign countries are strictly local. 
The declaration of treason made the forfeiture local, and therefore 
it could not be enforced in this country through the medium of the 
Spanish bank.—L J., 1934, p. 183. 





Marginal Notes—Time and again the question is raised 
whether the marginal note to a section of an Act of 
Parliament forms* part of the statute, and whether it may 
be taken into consideration in construing the section to 
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which it is appended, assuming there is any ambiguity 
in the language of the section itself. A glance at any of the older 
“Digests” will show that on this, as on so many points connected 
with our statute law, opinion has varied from time to time. 
In one “Digest” we find three consecutive cases bearing on the 
title of a statute; the first reads thus: “The title of a statute is no 
part of the law,” the second: “There is authority for saying that 
the title of a statute may be used where there is any ambiguity 
in the statute,” the third: “The title cannot be resorted to for 
the purpose of construing the provisions of the Act.” What 
is the ordinary practitioner to make of these discordant 
views? ‘Turn now to the cases dealing with the value of marginal 
notes, Here, again, we take cases from the same “Digest.” The 
first reads thus: ‘‘Semble, the marginal notes to an Act now form 
part of the Act, and may be used for the purpose of interpreting 
it;’’ the second: “The marginal note to a section in the copy print- 
_ed by the Queen’s printer, forms no part of the statute itself, and 
is not binding as an explanation or as a construction of the 
section ;” the third: “The dictum (in the first of these cases) is not 
correct, and the marginal notes to the sections of an Act of Par- 
liament are not to be taken as part of the Act.” What, again, is the 
lawyer, on being asked to advise, to make of this? True, as to 
marginal notes, two cases take the view that they are not part of 
the governing words of the Act; but Professor Jenks, in his recent- 
ly published work, “The New Jurisprudence,” says this: “The 
wording of the statute as a whole, including the title, preamble (or 
introductory matter), and, it seems, now, even the side notes 
in Acts of Parliament, must be considered.” On the other hand, 
we have Mr, Justice Avory, in Rex v. Hare, (1934) 1 K. 
B. 354, saying, in set terms, that “headings of sections and 
marginal notes form no part of a statute. They are not voted on 
or passed by Parliament, but are inserted after the Bill becomes 
law”. It is doubtful whether this last statement is universally 
accurate, as there is at least one statute where the section as it 
appears in the statute book has no reference to the matter men- 
tioned in the marginal note, and it looks as if the section, as origi- 
nally drawn, dealt with that point but was deleted in the progress 
of the Bill through Parliament. It is a thousand pities that we 
cannot have some sure guidance on this important question from 
Parliament itself. It might well say either that the sidenote shall 
be or shall not be taken into account, but the very fact that such 
. notes are provided seems to point to some function they are in- 
tended to subserve, and if they fail to perform this service, would 


it not be better to dispense with them altogether ?— S. J., 1934, 
p. 197, P 


~ 
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An Artistic Ordeal_—From Germany comes news of a peculiar 
artistic law suit. A worker, who spent a period of unemployment 
painting landscapes, attracted such favourable attention that the 
Mecklenberg State Ministry promised him a scholarship. At this 
point, two other artists accused him of copying their work, and the 
controversy, as such quarrels will, finished up in the law courts. 
The judge, taking a practical view, told the slandered artist to 
paint the scene from the court window. This he proceeded to do 
with such satisfactory results that he won the case. This solution 
was precisely the one adopted by Mr. Baron Huddleston in the 
great case of Belt v, Lawes. The defendant had accused the plain- 
tiff of passing off as his own sculptures actually executed by other 
people. On the fourth day of the trial the judge observed: “It 
ig My intention to have a stage erected irf court and to let Mr. 
Belt do some of his work while the trial is going ou—I mean, exe- 
cute some sort of bust of an independent individual.” “I should 
like to do your lordship,” said the plaintiff. In the end, however, 
he was putinto an adjoining room todo a bust of a man named 
Paghati. A policeman supervised, and the jurymen looked in 
during the luncheon adjournment. The resulting production went 
along way to winning the plaintiff a verdict for £5,000—S. J., 
1934, p. 205. Ta 





The Acilio Personalis Rule.—A Standing Committee was ap- 
pointed in January last by the Lord Chancellor, with the Master 
of the Rolls as Chairman, to report as to how far such legal 
maxims or doctrines as might be, from time to time, referred to it 
required revision in modern conditions. The Committee was 
charged to report specially, as soon as might be, on four matters: 
the doctrine of no contribution between tort-feasors; the maxim 
actio personalis mortiur cum persona; the liability of a husband for 
his wife’s torts; and the right to recover interest in civil proceed- 
ings. Of these four, by far the most urgent was obviously the 
second; we have during the past few years, called attention, over 
and over again, to the grievous hardship inflicted by the operation 
of the actio personalis rule on many of those innocent sufferers in 
trafic accidents for whose protection the third-party insurance 
‘provisions of the Road Traffic Act of 1930 were expressly design- 
ed. We are therefore naturally very glad to see that Lord Han- 
worth’s Committee has given first place in its consideration to this 
question, and as reported upon it with exemplary speed. The 
report states with admirable clearness the considerations which 
have to be borne in mind in considering the rule and its operation, 
and indicates precisely the changes in the law which are proposed; 
we hope to print it in full in the very near future. The Committee 
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has, of course, examined the rulein allits aspects, but it is its 
operation in relation to trafic accidents which makes its reform 
what the Committee describe “as a matter of “most urgent national 
importance.” It the Committee’s recommendations are carried into 
effect, as we take it for granted they will be without any delay, the 
death of an individual will cease to prejudice either those claiming 
under him, or those who had, at his death, claims against him; and 
a most beneficient and necessary reform will have been effected. — 
L.J., 1934, p. 197. 


b e ee v 


Law and Religion—The Inaugural Address delivered to the 
Edinburgh Philosophical Institution by Lord Macmillan, in Octo- 
ber last, which has now been published by Messrs. William 
Hodge &'Co., at a shilling, discusses, with fascinating clarity of 
reasoning, the associations and contrasts between lawsand religion. 
Originally their obligations, deriving, as they do, from a common 
source, were indistinguishable ; and among the Mohammedans and 
the Hindus this is still to a large extent true. But, generally 
speaking, “sin” and “crime” now convey tothe mind two different 
conceptions. As Lord Macmillan remarks, several of the ten 
commandments are part of our criminal law—‘thou shalt not kill,” 
“thou shalt not steal’, —whilst others remain in the sphere of reli- 
gion. “It is wrong, but not illegal, not to honour our parents, or 
to covet our neighbour’s goods...... The same act may still be both 
a sin and a crime, but we have learned to discriminate between its 
two aspects. We punish the crime: we leave the sin to be 
answered for before another tribunal.” Lord Macmillan takes the 
case of Bowman v. The Secular Society, (86 L.J. Ch. 565; 1917 
A. C. 406) as the culminating instance of the changed relations 
between the law and religion in this country; but he draws 
attention to the fact that evidence is still taken upon oath as show- 
ing that the administration of the law still retains many religious 
elements. And his conclusion on the whole matter is expressed in 
language which expresses what all of us feel, but few have the 
power to put into words. ‘‘So-long as we believe that man is 
spirit as well as matter, so long as we believe that peace, order, 
and good government concern our souls as well as our bodies and 
our estates, the law will continue to possess for us a certain divi- 
nity, and a certain authority derived from higher sources than the 
Statute Book or the volumes of the Law Reports.”—-L. J., 1934, 
p. 198. 





The Betting Bill--The Betting and Lotteries Bill deals with 
another subject of impoitance, though it may not evoke the same 
sympathy, and its passage is likely to prove more difficult. It 
legalises the “dog tote”, but places restrictions on betting, including 
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totalisator betting, both on horse and dog racing. It affirms that, 
with the exception of certain small lotteries, incident to 
entertainments and private lotteries, “all lotteries are unlawful.” 
Tt proposes restrictions with regard to the circulation of tickets for 
lotteries “either in Great Britain or elsewhere”, and prohibits the 
publication of lists of winners or other news relating to lotteries. 
The effect, it may be, hoped will be materially to reduce interest in 
the Dublin sweepstakes. And newspaper football and similar 
competitions are forbidden. But the Bill does not attempt such a 
review of Betting Law as was contemplated by the Report of the 
recent Betting Commission. And there is the Tithe Bill, which 
makes new provision for remission of tithe rentcharge, and pro- 
vides an alternative means of recovery by action in the County 
Court. But whether it will meet the farmers’ difficulties Parlia- 
ment will have to consider. Tithe is not satisfactory either in his- 
tory or practice. —L.J., 1934, p. 213. 





BOOK REVIEWS. 
UNDERHILL’s Law or .Torts, by Mr. M. Krishnamachariar, 
M.A, M.L., PH.D., Third Indian Edition, 1933. 


This is the third Indian edition of a well-known book on the 
Law of Torts giving references to Indian decisions on the points 
dealt with in the text. The Law of Torts in this country is based 
largely on the English Common Law with such adaptations as 
may be found necessary having regard to Indian conditions. It 
will therefore be recognised that a book of this kind bringing out 
a well-known English text book on the subject noticing the Indian 
decisions applying the English rules with adaptations suitable to 
this country is useful and valuable. We however find some 
serious omissions in the references to the recent leading English 
decisions. To point to only one, we do not find the well-known 
decision of the House of Lords in Donoghue v. Stevenson, 1932 
A.C. 562 (the Snail case) referred to and its bearing discussed, 
with reference to the previous cases on the subject which their 
Lordships considered and examined in that decision. On the other 
hand the learned author refers to George v. Skivington, (1869) L. 
R. 5 Ex. 1 approved and followed by the House of Lords as being 
of doubtful authority with reference to later cases at pp. 53 and 
243 of the book under review, 





PRINCIPLES OF Hinpu Law, by Krishnaji Keshav Vaidya, 
M.A., LL.B., Solicitor, High Court, Bombay, Fourth Edition, 1934. 
Published by N. M. Tripathi & Co., Bombay. Price Rs. 5 nett. 

This is a book mainly intended for students trying to under- 
stand the principles of Hindu Law and preparing for their exami- 
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nations. That the book has run through four editions at regular 
intervals shows the popularity which it enjoys with the students. 
There have been recently several enactments of the legislature and 
decisions of the highest court on various topics of the Hindu Law. 
The learned author has referred to them and dealt with their 
bearing on the pre-existing law. The recent decisions of the Privy 
Council on the Law of Adoption have been considered by the 
learned author and he has suggested some difficulties in the applica- 
tion of their principle in the other circumstances. We have every 
hope that the book will meet with the popularity which it deserves. 





THE Law oF ProvipENT Funps, by Taradas Dutt, M.A., B.L., 
Advocate, High Court, Calcutta. 1934. Published by Eastern Law 
House, Calcutta. Price Rs. 2-8-0, 

The learned author has already written a book on the allied 
subject on the Law and Practice of Life Assurance and Provident 
Insurance in India. The book under review is not merely a com- 
mentary on the Provident Funds Act which is a beneficent piece 
of legislation to Government and Railway servants for effecting 
compulsory savings and giving them certain special facilities and 
privileges; but the learned author has brought within the scheme 
of his book the special law relating to Provident Funds in general. 
The appendices to the book give useful information and rules 
framed for the managenient of the Provident Funds. We hope 
that the book will be found useful to lawyers and others who may 
have to advise on or deal with the handling of provident fund 


moneys. 


A HANDBOOK oF CRIMINAL Law (Major EnactTMents), by 
Mr. T. R. Srinivasa Iyengar, B.A. B.L, Advocate, Triplicane, 
Madras. Published by the Law Publications, Ltd., Triplicane, 
Madras. Price Rs. 6. ; 

This is a handbook of Criminal Law containing the three 
major enactments, viz., the Indian Penal Code, the Criminal Proce- 
dure Code and the Indian Evidence Act with brief foot-notes of 
cases brought up to date. The learned editor has also given the 
Criminal Law Amendment Act of 1932 as an appendix to his book. 
We think that.the book will be found useful by criminal lawyers 
as a book of ready reference in courts. 





REPORT OF THE COMMITTEE OF THE BomBpay LEGAL AID 
SociETY.—We are glad to acknowledge the receipt of the Report 
of the Committee of the Bombay Legal Aid Society for the year 
ending 31st December, 1933. 
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THE BENCH AND THE BAR#. 


On the happy relationship obtaining between these two 
sets of workers in the cause of the administration of justice 
will depend the efficiency of the service to be rendered to the 
people. From time out of memory, this combination of words, 
the Bench and the Bar, has inspired the world of law and 
justice with lofty thoughts. The Bench and the Bar have 
grown together in such harmony and intimacy that they have 
become inseparable. Judges and lawyers are parts of the same 
‘organism, and if both the communities are true to the ethical 
ideals placed before them by the thinking section of the world, 
the aim they have to pursue will easily be felt to be one, irres- 
pective of differences of method. The lawyer helps the Judge 
to do right between man and man, to establish righteousness 
on earth, and to defend the weak against the oppression of the 


Strong. 
Judges of first courts, more than others, realise how 
invaluable the services of the lawyer are, to the clients and to 
the Judges. Parties swayed by passions and prejudices are 
„often blind to the higher and nobler points of view recom- 
mended for the adjustment of human relations. They can 
scarcely be trusted to be true and fair in the presentation of 
facts for the decision of the Judge. Their perception is often 
so poor that they do not understand even their own interest. A 
cultured community engaging themselves in the work of analys- 
“ing the materials, purifying them and presenting them in a 
-cogent way to the Judge are an invaluable asset to any system 
-of the administration of justice. A lawyer imbued with a high 


——_—_ 





*A ddress delivered by Mr. R. Rangaswami Aiyangar, B.A , B.L., Madras 
Provincial Judicial Service, on the occasion of the Silver Jubilee of the 
“Tiruvannamalai District Munsif’s Court. 
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sense of duty tries his best to cleanse the heart of his client of 
the impurities therein, dissuades him from resort to objection- 
able methods to procure the evidence needed, and impresses on 
the client the great fact that truth must prevail, in the end, 
under the government of a great and just God, however much 
in the intermediate stages, the strength of truth may not be 
adequately felt. Many among lawyers decline to have anything 
to do with causes which, they feel, do not deserve their 
sympathy. 

It is, no doubt, not the function of the lawyer always to 
assume the role of the Judge and to reject briefs from clients 
who do not appear to have come with clean hands. But the 
world has known exceptionally fastidious men in the profession 
of the law who rose to eminence by virtue of their high charac- 
ter, which led them to decline to partake in anything the 
righteousness of which they saw the least reason to suspect. 
Primarily, no doubt, the lawyers are advocates of causes, but 
they are also interested in the maintenance of a high standard. 
of honour and integrity, and they help the national cause to the 
extent to which they contribute to bring about an atmosphere 
of purity among those with whom they are brought into contact 
in their professional career. 


No absolute criterion can be laid down as to what degree 
of unfairness on the part of the client can be tolerated by the 
lawyer, and what degree of care has to be exercised by him in 
taking up briefs. But it is certain that both in the interests of 
his own well-being, and in the interests of the welfare of the 
nation, he should always remember, that in exercising the 
profession of the law, he has a great mission, and is, in duty, 
bound to hold up the standard of right and morality. 


Whether every individual member of the Bar or whether 
even the majority of the gentlemen in the profession conceive 
of their functions suitably to the ideal‘and always realise the 
noble purpose of their work or not, one thing is certain, that, 
but for their help, the Judges will find themselves altogether 
at sea, in any attempt they may make to obtain from the parties. 
directly a sane, cogent and reasoned statement of facts. At 
the hands of the members of the Bar the materials the clients 
produce are subjected to a process of intelligent analysis and 
selection and rejection, which makes the work of the Judges 
comparatively easy. The lawyers are the helpmates of the 
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Judges in their lifework, When this is realised by the Judge, 
he cannot but feel friendly and grateful to the Bar. There 
will then prevail an amount of cordiality between the Bench 
and the Bar that will render the work of both in courts of 
law pleasant and happy. 


Although, generally, the relations are even: now cordial 
between the two bodies, conditions are not ideal still. Intellec- 
tually, there is this perfect agreement—that both the depart- 
ments ought to strive for disinterested service to the people. 
But in the work-a-day world in which evil largely comes into 
play and things are always not what they seem, sharp conflict 
is felt. Many points of view, none of which can be said to be 
wholly wrong and which cannot be easily reconciled are pressed. 
When they are not accepted, differences arise and a strained 
relationship results. 


Especially, in our country, where the litigant population 
consist largely of unlettered masses, the lawyers frequently 
feel bound to apply for adjournments on the ground of non- 
readiness. Causes may be pending for years and yet the 
materials may not have been completely gathered. Even 
obvious matters may have been overlooked. When a Court is 
able to take up a particular case, the Court is confronted with 
the plea that the case is not ready, and either documents have 
been recently obtained, or have to be still obtained. In sucha 
situation, the Judge is sometimes provoked and loses temper. 
The lawyer who knows what difficulties confront him in the 
matter of dealing with his ignorant client and believes in the 
propriety of his request, cannot appreciate the attitude of the 
Judge. Unhappiness and heart burning ensue. It is not 
possible to suggest a universal panacea for such ills, but an 
attempt on the part of the two departments to understand each 
other’s point of view and comprehend the justness of the same, 
will reduce to a minimum the pain occasioned by the difference. 


Although, when litigation is concerned, we have to deal 
mostly with people who are tardy at every stage, and do not 
think anything of the time wasted, yet loud. complaints are 
‘made about Law’s delay for which, when the matter is care- 
fully examined, the litigant’s indolence is largely responsible. 
Asa principle, Law’s proverbial delays ought to be avoided, 
and speedy injustice is also spoken of as being better than 
tardy justice. But the people whom the benefits of justice are 
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intended to reach appear to feel differently in many instances. 
They do not like to be hurried on and take their own time to 
do things. The exercise of too much rigour on the part of 
Judges in the matter of adjournments may lead to the loss of 
faith, on the part of the people who move slowly, in the efficacy 
‘of the system of justice which compels people to submit to a 
trial before they feel they are adequately equipped for it. Too 
much of the driving power causes a sense of injury. 

A fair reconciliation between the opposite principles is 
-what should be aimed at. I plead for a sympathetic under- 
standing between the Bench and the Bar, for complete faith in 
each other, and, in their daily relations, for conduct governed 
by a spirit of thorough friendship and cordiality. I do not 
suggest that what is possible is not achieved in this direction 
even now, but I urge for even better and more strenuous 
efforts being made. 

The Bench and the Bar are both the servants of the public. 
Each ought to forget the privileges and more vividly remember 
the duties. The noblest conception of the lifework of the 
lawyer and the Judge, with ordinary capacity, is that they have 
+o find their opportunity to serve their fellowmen only in their 
work in courts of law. Geniuses, with superior talents, with a 
rich store of energy, and with abundance of vitality, may not 
Þe able to find for their faculties sufficient expression in their 
professional work alone. But such men, capable of marking 
the boundaries of our race, are few and far between. We meet 
daily and commonly with men of but mediocre talents in any 
profession and to stich men, devotion to their daily duties iS 
essential for the attainment of salvation. . 

The most essential quality that the Judge as well as the 
lawyer should cultivate is Patience. Although it is an orna- 
ment in the case of both, it will be a blessing to the people to 
find it in the Judge, even more than in the lawyer. However 
short-tempered a lawyer may be, he will þe restrained from a 
display of it by a predominant sense of self-interest. A repu- 
tation for churlish or overbearing behaviour to clients scarcely 
conduces to a lawyer’s popularity, and clients who pay, prefer 
‘+o have some smooth sailing at least with their counsel.’ They 
naturally prefer men who haye some sympathy and kindness to 
bestow on.them. Of course with men of outstanding ability, 
with reference to whom it may be said, ‘eclipse first and 


~ 
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rest nowhere’ any lapses may be tolerated, but short temper 
without other redeeming features is a factor that lets a lawyer 
down in the estimation of the: clientele. Anyway, one in the 
legal profession may be safely trusted to Practise self-control, 
and after all, even the consequences of anger may not be serious 
when shown towards the client. 


In the case of the Judge, however, the position is very 
different. As Burke has said “Patience is the foundation of all 
judicial virtues”. Unless the Judge, by his deportment, im- 
presses the people with his serenity, he will forfeit, in some 
measure, the respect that he should command, and sincere res- 
pect and reverence from those who approach him for justice 
are necessary to enable the Judge to do justice. Passion is the 
direst enemy to the calm necessary for sane judgment. After 
all what the party seeks, at the hands of the Judge, in return. 
for all the trouble and expense he undergoes before his cause is 
brought up for trial, are patient hearing, an alert mind, and a. 
considered judgment. Ability, learning, eloquent expression, 
sharp-wittedness, and brilliance of any description, however 
much they ‘may enhance the value of the services of a lawyer 
to the client, pale into insignificance in the case of a Judge 
before the great attribute of a kindly and benevolent face 
beaming with the settled calm of the heart and with genuine 
sympathy for the people that repose trust in him, and appeal to 
him for justice. The spectacle of a Judge who loses his balance 
when presiding in Court, who frets, and who displays towards 
work an attitude of irritation and petulance is a sorry one 
indeed. 


After all, Judges are paid for their work. The client, 
when the case is taken up, comes as a much injured person. 
He has perhaps suffered badly at every step. Having put him- 
self, to start with, in the clutches of the money-lender, having 
subjected himself to much of rough handling and unfair dealing 
at the hands of many, even friends who were such when he 
commanded resources proving faithless later, having had to 
deal with witnesses who, in most cases, are nota set of ideal 
helpers in the search after truth and who, to be true to him to 
the end, have to be fed at his cost with the good things that are- 
provided by the vicinity of a court-house, such as coffee-stalls, 
fruit stalls, tender cocoanuts, and cool. drinks in the summer 
and what not, he comes to the Court with his appeal as a. 
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thoroughly exhausted being, with little strength even to utter an 
articulate cry. ` 


Whether the client is one with a legitimate grievance or 
has only been a misguided person, his condition near the end of 
litigation is generally such as to call forth our sympathy and 
compassion. He has become poorer, but not necessarily wiser 
for all his trouble. ‘Judges will do well to remember this at the 
supreme moment in the litigation, which is technically called 
the trial, and is really a trial in every sense of the term. 

Is there any excuse for Judges to feel restive and annoyed 
when they are called-upon to do their duty? Absolutely none. 
We Judges owe it to God, owe it to our human masters, and 
owe it to the poor, who are our greatest masters, to listen 
patiently, to consider calmly, and decide according to the best 
of our lights. When we do that, our responsibility is over, and 
we have nothing to fear. A satisfied conscience is the aim of 
existence. 


Judges are labouring under many adiscomfort. Situations 
calling forth the exercise of the greatest forbearance arise very 
frequently in their lives. Unless they keep themselves under 
complete self-control, they cannot be happy and cannot diffuse 
happiness in their surroundings. Judges will not go without 
their reward. They will be blessed by God and by men who 
are but the expression of the manifold aspects of God. When 
we serve the litigants faithfully and well, we do but serve God. 

It is possible for our friends, the members of the legal 
profession, to make the task of Judges fairly easy. They can. 
be of real service to the Judges in many ways. A careful pre- 
paration of cases isa duty cast upon them, the performance of 
which contributes to the satisfactory administration of justice. 
The Bar is growing enormously in strength. Work is not 
increasing in the same proportion. A fair and equitable 
understanding between the senior and the junior members of 
the Bar: will secure for the clients’ causes the maximum of?’ 
attention and-care. It is-ccommon knowledge that all cases do 
Hor veqtiireto/bé Watidled by-the best tien.” ‘There’ are cased’ 
and sitesi thedess itiportntHitidnl-thetlt" may” domfiderttly! 
be etitestddl Hy thet seh ids to! the fénidrbilembers of the Bar 
wittabsutate etdeye Tue hoberggdét TAY the ddds importdnt! 
Seateutent éhuuld Be So /ener tated th then? BRE? podbititys! uhi 
heaty lane sdifficutl thattees tne} dientwvoutd dot! like to Ipe: 
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deprived of the satisfaction that the gentleman in whom he 
confided, to begin with, deals with it tothe end. Entrustment 
of work to the junior in time to enable him to prepare well, 
will ensure for the case the needed attention. 


The absence of preparation on the part of the advocate, 
whatever causes it may be due to, isa great handicap and im- 
pedes the rapid progress of work in a court of law. When 
Judges find the gentleman representing a cause ready with his 
facts and the law bearing on them, they feel a genuine delight 
in hearing him. But when he looks about for inspiration or 
pleads want of study, a feeling of annoyance is engendered 
which is not conducive to the preservation of the proper 
attitude on the part of the Judge. 


Judges have to get through work. They will not have the 
satisfaction of having done their duty if, when they have work- 
to do, they are asked to sit quiet. The Judge has also got to 
answer questions from above. In these circumstances he is 
often found protesting against avoidable procrastination. 


In the interests of the people at large both lawyers and’ 
Judges ought to be working unceasingly, ungrudgingly and 
cheerfully. The sense of duty must be so strongly devéloped 
in both that no outside check or control should be found 
neededs j 


There are just two points in the conduct of cases by 
the lawyers that deserve particular mention. Far more 
care should be devoted to the examination of witnesses 
than is bestowed on the subject at .present. Very often 
we find, at the end of the trial, that a.good portion of the 
depositions of witnesses might be eliminated with the least 
injury to the case. Except, perhaps, to the persons that were 
actually engaged in the trial, many answers found: in: the 
depositions convey no significance and appear to beat no relation 
tothe controversy at all.. In the matter of cros$-exarhifiation,, 
the greatest caution has:to be observed. . There is.considerable 
overdoing which might, with. great. advantage,..be avoided.. 
Sometimes we find it aimless and drifting.. That ought not to: 
be. Gentlemen of,the Bar :will.do well to closely study the art 
oftcrossyexamipation dnd eultivate their ahilify teiconductat as; 
bielky aspossblé dbubqwith <ect-srlhe wulo fs avery: dong 
crdssexamination ts thatithosd thdthayeitg addtess theiriminds: 
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to the evidence find themselves at a loss to know where to 
discover the really useful material. 


I would also commend to the rising generation in the Bar 
brevity in argument. A Judge who has followed the case from 
the beginning scarcely requires an elaborate re-statement of all 
that he had heard once, and perhaps more than once. It is the duty 
of an advocate to press his points home, but he need not be 
doubting the Judge’s understanding, and repeating his argu- 
ments. Reasonable repetition just to provide against some 
inattention on the part of the Judge is pardonable but the best 
of arguments repeated in frequency often induce a hostile 
reception. Accuracy, brevity, simplicity and reasonableness are 
the main attributes of an argument calculated to impress a 
Judge. . 

Points in which the advocate himself does not believe had 
better not be stated at all. The strength of conviction in 
one’s own mind is a great factor that contributes to the success 
of an argument. The advocate, when pressing home a point in- 
which he believes, has to his support, a feeling that he is in the 
right, and then he presents his case with a peculiar force and 
energy which rarely fail to convince the hearer. 

If cases are carefully prepared, if the rules of relevancy 
are borne in mind by all concerned, and if it is never forgotten 
that a cause has to be one generally only on its merits much 
time may be saved. 

Another feature commonly observed in argument is to 
stress on one’s own strong points. I wish that more attention 
is devoted to the effort to get over the strong points of the 
adversary. The good points appear on the surface and are 
easily perceived. The really important duty of the advocate is 
to solve the difficulties that stand in his way. 

One unfortunate tendency in litigation that has to be 
checked with a strong hand is for the parties to place as much 
obstacle in eachother’s'way as possible. Even obvious facts that 
will emerge ona moment’s examination are not admitted. A party 
that never means to dispute the truth of a registered mortgage 
deed and knows that the task of attacking it is hopeless will still 
plead not merely that he puts the plaintiff to the strict proof of 
it, but that he denies it just to compel the opposite party to 
summon an attesting witness. Every possible technical plea is. 
availed of to defeat the ends of justice. Fair dealing on the 
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pait of the contending parties to each other is a great necessity 
if the tone of litigation is to improve. In this matter, advocates 
alone can help. They can educate their clients by pointing out 
to them the benefits of honesty. Indeed it is their duty to do- 
SO. 


Both the Judges and the lawyers owe a duty to the wit- 
nesses that appear in Court which is often forgotten. Witnesses 
do not appear in Court for their own gratification. They come 
on invitation and it is the duty of those that handle them to 
presume that they are honest and are prepared to speak the 
truth. Dishonest witnesses are, of course, not rare. But the 
difficulty lies in judging about them. It often happens that 
although a witness does hot, by his manner, impress those that 
take part in the trial as being truthful, most of what he has said 
is discovered to be true when witness after witness appearing on 
the opposite side corroborates him. Hasty judgment on the 
character of a witness in the box ought, as far as possible, to be 
avoided. Even shrewd Judges who claim to be able to discover, 
at first sight, whether a witness is a witness of truth or not 
will do well to pause before they condemn. They may possess. 
more than common keenness and yet there is danger of their 
going wrong. The assumption of infallibility on the part of a 
Judge is a great menace to the administration of justice. It is: 
always safe to consider deeply before we condemn any one. 
‘ Judge not lest you be judged’ is a truth that holds good even 
in the case of those that have to judge and are accustomed to 
judge. 

Interference on the part of the Judge with a witness in the 
box ought to be an exception rather than the rule. Occasions 
may arise for the interposition of the Judge in Order to pull up 
a witness inclined to impertinence or to check an obviously 
perverse attitude he may adopt. But such occasions are likely 
to be few. 


Respectable people are now afraid to go into the box for 
fear of suffering indignity at the hands of cross-examining 
counsel. It behoves them to accord to witnesses gentle and 
kind treatment, if that fear is to be dispelled. The clients. 
derive a malicious pleasure at the sight of their lawyers bullying 
a witness appearing for the opposite party and goad them on 
to it. But we ought to be strong and put down such a tendency 


with an unrelenting hand. Only then can we expect honesty 
G 
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and truth to hold up its head, and dispel the feeling, in the 
hearts of good men, that to give evidence is an ordeal that had’ 
better be avoided, however important may be the evidence that 
they can give. T 


Members of the Bar, our lots in life have been cast 
together. Let us work in co-operation for the good of the 
people whose whole fortunes come to be entrusted to our care- 
The clients who come to Court regard their legal advisers and 
the Judge as next only to God. Let us not betray, by thought, 
word or deed, the trust they repose in tus. Let us work, each 
as his capacities will permit, for the betterment of humanity. 
Let us educate public opinion as far as our opportunities will 
allow. Let us devote our lives whole-heartedly to the great 
work of establishing peace and goodwill among the warring 
clients. By sane and disinterested advice let us try whether 
we cannot heal the sores created by the assertion of selfish 
interests. Let us purify ourselves and try to purify our 
surroundings. Our interests are bound up together by ties that 
can never be broken. Guard the reputation of the Judges 
jealously even as you would guard your own. Judge about 
them charitably and kindly. Be bold, fearless and strong, but be 
also considerate. We Judges are men and liable to weaknesses, 
as much as you are. A mutual recognition of our susceptibility 
to human frailties and a mutual desire to co-operate with 
unfailing sympathy will enable both the Bench and the Bar to 
perform their duties in fear of God and without fear of man. 

Let us forget that we have taken up the profession, in 
which circumstances have placed us, merely as the means 
provided for bread winning. Let us think of our work as the 
performance of Karma Yoga, in the spirit advocated by Lord 
Krishna, the ablest of advocates, in the Gita. Doing so let us 
learn to await His Grace for our redemption. 





SUMMARY OF-ENGLISH CASES. 


ADELAIDE ELECTRIC SUPPLY COMPANY, LIMITED V. PRUDENTIAL. 


ASSURANCE CoMPANY, LIMITED, (1934) AC. 122.’ 
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A company was registered under the Companies Act in London 
as a limited company. It had its head office in London and- 
a branch office in Adelaide, where it carried on business as suppliers. 
of electric light and power. They have never carricd on any 
business, other than their internal affairs outside Australia; and in 
1921 it was passed by a special resolution that except the formalities 
ander the law required to be observed in England, all business and 
control was to be in Australia. The respondent company (P) 
was registered in England as the holder of certain shares in the 
A company The resolution of 1921 also provided that “all 
dividends that may be declared by the company in general meeting 
shall be declared only at a general meeting held in Adelaide . : 
and shall be paid in and from Adelaide . . . and no part of the 
profits shall be transmitted to the United Kingdom except in payment 
of dividends of members ordinarily resident there”. The 4. Company 
paid dividends by delivering warrants for the nominal amount of 
the dividend payable at the Bank of Adelaide in Adelaide and 
arrangements were made whereby at the option of shareholders, war- 
rants could be cashed in London at the rate of exchange current at 
the date of encashment. P Company claimed to cash the warrant in 
England in English sterling without being affected by the exchange. 
Farwell, J. and on appeal, the Court of Appeal, felt bound by Broken 
Hill Proprietary Co.’s case, (1933) Ch. 373, and gave judgment for 
the P Company. 

Held, by the House of Lords, overruling (1933) Ch. 373, that 
when the articles validly provide for payment in Australia the lav~. 
of legal tender in Australia governed performance. The general 
rule is that in such cases monetary obligations are effectually 
discharged by payment of that which is legal tender in the locus 
Solutionis unless there is something in the case to take it out of the 
general rule. 

Broken Hill Proprietary Co. v. Latham, (1932) Ch. 373, 
overruled. 





C. B. Rettty v. Tue Kine, (1934) A.C. 176. 


Canada—A ppoiniment by Crown to a Statutory office— 
Statutory abolition of office—If servant entitled to damages as for 
breach of contract. 


R was appointed in 1928 for a period of -5 yearsasa 
-member of the Federal Appeal Board, which was a statutory office. 
The order of appointment provided that it was terminable in 
the event'of the-redaiction in the Board’s work but that’ event never 
aroser "Tab 1930 this \Boakd wis abolished" bythe! Parliament of 
Ganadat add™at-hew Tribunal’ was créated) “R.*° appointment 
thereby ceased and he was not appointed to ‘the’ néw Tribunal:' 
Rr-thereupon applied vbyxp. Petition of | Right:-for,-damages’. for 
Dbreachiof contract to:engagerhirnrfaw Seyeprsio civwoq leisge Das 


52 THE MADRAS LAW JOURNAL. [voL. 


Held, that if the terms of the appointment definitely prescribe 
a term and expressly provide for a power to determine “for cause’’,. 
then any implication to dismiss at pleasure is excluded. But in 
this case, the further performance of the contract has become 
impossible by legislation having that effect, and therefore the 
contract is discharged. ‘Discharged’ means put an end to and not 
broken. There is therefore no breach of contract. 





VANCOUVER MALT AND Sake BREWING COMPANY, LIMITED 
v. VANCOUVER BREWERIES, LiMiTED, (1934) A.C. 181. 

Contract—Restraint of trade—Brewer’s licence—Contract to 
sell: goodunll of—Vendor never trading in beer—Contract by 
vendor not to brew beer—Covenant unlimited in area—If valid. 

The appellant company who carried on the “business of. 
brewers and malsters,” held a licence under the Dominion Excise 
Act, authorising them “to carry on the trade or business of a brewer 
of malt liquors” in Vancouver. But in point of fact, they had 
never brewed any liquor other than sake, a Japanese liquor made’ 
from rice. Their plant was adapted for the manufacture of that 
liquor only. They did not also engage in export trade. The 
respondent company also held a brewer’s licence and carried on the 
business of brewers in the same place Vancouver but they brewed 
beer only. l 

In consideration of $15,000,00 paid by the respondent 
(purchaser) the appellant (vendor) sold to the purchaser the good- 
will of the brewer’s licence in his favour, except in so far as it 
related to sake, and further covenanted not to engage in or carry 
on the business of beer, ale, etc., other than sake for a period of 
15 years from that date. 


Held, that the agreement was an unreasonable restraint of’ 
trade and invalid. It was a bare agreement to prevent competition, 
for the vendors had no goodwill to be sold as regards brewing beer 
because they never brewed or dealt in beer; and as a sale of licence, 
it was bad for it was personal and not transferable by sale. 
Stripped of its trappings, the agreement is nothing more or less 
than a contract whereby in consideration of a sum of money the 
vendors undertook not to engage in beer trade for 15 years. 





In re HAWKSLEY’S SETTLEMENT, BLACK v. Twy, (1934) 1 Ch. 
384. 

Will—Probate Court—Duty of—If can construe the document 
—Revocation of will—Absence of axpress terms of revocatton— 
Last will and testament—Cancelled will—Inconsistent disposition 
—Inference of revocation—Doctrine of dependant relative 
revocation—Question of intention. 

A testatrix, besides her own free property, had certain general 
and special powers of appointment in respect of trust funds of 
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which she had the life-interest. In 1922 she made a will by which 
she purported to exercise the general powers and special powers 
of appointment vested in her under the various settlements. In 
1925 she executed a codicil appointing the plaintiff as one of the 
executors in the place of another appointed under the will and gave 
a life-interest in her residuary estate to her husband. In 1927 she 
made another will described as “Last will and testament of 
F.H.M.”” and appointed three persons to be her ‘‘executors and 
residuary legatees to carry out instructions that I may leave in 
writing or verbally which I have not yet fully completed”. There 
was in it a reference to the 1922 will as a “cancelled will,” but it did 
not in terms revoke the 1922 will. The Probate Court admitted 
to probate all the three wills and in so doing the President made 
some observations on the construction of these wills. 


. Held, that though often the Court of Probate has to consider 
‘what is the construction of a document claimed to be testamentary 
before coming to a conckision whether it should be admitted to 
probate or not; but apart from this incidental consideration, it is 
no part of the duty of the Probate Court to sit as a Court of 
construction. 


The description of the 1927 will as the testatrix’s last will and 
testament and the reference in it to a document called a ‘cancelled 
will’ are not by themselves enough to revoke the earlier wills, 

-though they are elements to be considered. But coupled with the 
fact that she has made dispositions of all her property inconsistent 
with the earlier wills, the later will must be deemed to revoke the 

-earlier ones. 


For the application of the doctrine of dependant relative 
Tevocation, the question in each case is ‘whether the testatrix’s 
intention was in any case to revoke the prior gift or appointment 
or only to revoke it for the purpose of carrying out the second gift or 
appointment. This question is not determined by the presence or 
‘absence of express words of revocation’. If an absolute gift or 
appointment is made by one testamentary instrument to 4, and the 
subject of the appointment is then given or appointed absolutely 

-by a subsequent testamentary instrument to B, then the second gift 
or appointment takes away that which was given or appointed in 
the first, and there is nothing in either instrument to show that the 
testator intended that 4 was to take if B could not take. 


In re Benard’s Settlement, (1916) 1 Ch. 552 and Ward v. 
Vander Loeff (1924) A. C. 653, referred to. 





WINGROVE v. Morcan (1934) 1 Ch. 423. 


Welsh Church Act, 1914, S. 11—Title to property—If-Com- 
wnissioner’s decision final—Jurisdiction of. Court. — - 
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Section 11,- Sub-S. (1).of the Welsh Church Act, 1914, pro- 
vides: ‘‘Subject to such appeal as is in this Act mentioned, the 
“Welsh Commissioners shall: have full-power. to decide all questions, 
whether of law or of fact, which it may be necessary to decide for 


3? 


the purposes of this Act . . s - - — d 


Held, that this did not make the Welsh Commissioners sole 
judges of all questions as to wHat’ vested in them. - Those matters 
over which they are given exclusive’ jurisdiction -are such matters 
as they are given power to deal with by Ss. 8 and 9. It is only 
when property is vested in them that the purposes of the Act over 
which they have exclusive jurisdiction arise and 5. 11 has not 
excluded from the jurisdiction of the Civil Court consideration of 
matters of dispute between the ‘Welsh Commissioners on the 
one side and the King’s subjects on the other. 


_ 





In re A BANKRUPTCY NOTICE, (1934) 1 Ch. 431. 


Bankruptcy—Bankruptcy notice—Claim by debtor against 
creditor in another action—Subsequent action by creditor—Judg- 
ment-debtor if can claim to set off his claim in the other action— 
Different transactions. . 


In April, 1933, the debtor brought an action against the creditor 
and two others.claiming that he was entitled to a charge for 2750/. on 
‘certain properties. There was no claim made against the creditor 
personally. Pending that action, the creditor filed a suit against 
the debtor in respect of a different transaction, obtained judgment 
for about 1240]. and issued a bankruptcy notice calling on the 
‘debtor to pay the amount within 7 days. It stated that the debtor 
“must either pay or compound.the sum demanded, or you must 
„satisfy the Court that you have a counter-claim, set-off or cross- 
‘demand, against the creditor which equals or exceeds the sum 
-claimed.by him . . . ..”’. “The:debtor applied to have the bank- 
‘ruptcy notice set aside pleading his chancery action as a counter- 
-claim or set-off or cross-demand. ' a 


Held, that the debtor’s claim in the chancery action was not 
‘either a counter-claim or a set-off or a cross-demand as it was 
‘altogether a different transaction. The claim really amounts only 
‘to this that the proceeds of certain property which is at present in 
the hands of and properly retained by third parties, will, when the 
‘proceeds come to be distributed, be payable to him in priority to 
the judgment-creditor and that cannot be set off. 





Davis v. Symons, (1934) 1 Ch. 442. 
-M ortgage—Clog on the equity of redeni ption—L ender not to 
“require payment for 20. years—Borrower not fò redeem for the 
same period—Morigage of policies - also—Maturity of policies 
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earlier—Payment of to lender—Restræint against BETEN of 
- equity of redemption—E fect of. 

i By a mortgage of 1926 a freehold together with an endow- 
ment life policy on the mortgagor’s life were mortgaged to the 
defendant to ‘secure 2750/ with interest at 74 per cent. The mort- 
gage contained mutual. covenants between them that on certain 
‘conditions the lender will not before the end of 20 years or the 
earlier death of the borrower require payment of thé principal 
sum and similarly the borrower will not redeem earlier. The mort- 
gagor gave a further charge in 1927 over the freehold and another 
policy on his life to secure a further advance on the same covenants. 
The effect was to postpone redemption until the end of 1946. 


The first policy was to mature in November, 1946, 18 days 
before the mortgage becomes payable and the later policy in 1942. 
The policy amounts were payable to the lender in reduction of his 
security and the mortgagor was not to sell the equity of redemp- 
tion except to a responsible person. 

Held, that the mere postponement of the date for redemption 
‘for a moderate and reasonable period does not, in the absence of 
other circumstances, avoid the contract, especially where tre are 
mutual covenants, the mortgagee also being under ‘a corresponding 
restraint. But read with the covenants (1) not to sell the equity 
of redemption except to a responsible person, and (2) the policy 
amounts are payable on maturity to the mortgagee, thereby reduc- 
ing his loan considerably and at the same time restraining the 
mortgagor from reducing the securities, amount to a clog on 
redemption. 





In re GARRETT. CROFT v. Ruck, (1934) 1 Ch. 477. 

Trustee Act (1925), Sa. 32 and 69—Infani—Trusts in favour 
of—Trusts contingent on two events—Prior interests—Consent of 
prior estate holders—Aduances to infani—If payable. 

By his will a testator bequeathed his residuary estate upon 
trust to pay the income from various properties between his widow, 
his daughter C (plaintiff) and anòther G, during their respective 
lives, C being restrained from anticipation. Upon the death of C, a 
certain share in the capital was settled by the will on any child or 
children of C who should survive her and should attain the age 
of 21 years. Accordingly her son L.P. (an infant) became enti- 
tled to an interest in the capital subject to the double contingency 
of surviving C and attaining the age of 21 years. The question was 
if the trustees of the will have power to raise and pay out of the 
capital to which the infant is contingently entitled any moneys for 
his school fees and suck other expenses. Section 32 of the Trustee 
Act, 1925, provides that “Trustees may at any time or times pay or 
apply any capital money subject to a trust, for the advancement or 
benefit, in such manner as they may,-in their -absokute- discretion, 


a 
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think fit, of any person entitled to the capital of the trust pro- 
perty or of any share thereof, whether absolutely or contingently 
on his attaining any specified age or on the occurrence of any other 


event. . . ., provided that . . . . no stich payment 
or application shall be made so as to prejudice any person entitled 
to any prior life or other interest ..... unless such person is 


in existence and of full age and consents in writing to such pay- 
ment or application”. 


Held, that the words ‘other event’ mean an event other than 
the mere single event of attaining a specified age and does not 
-exclude the compound event of the attainment of a specified age 
and survivorship by an infant. Notwithstanding the fact 
that C is restrained from anticipation, she has power to give 
her consent under S. 32. The trustees can act under S. 32 in their 
-discretion. = 


In re ALLEN, CRAIG AND COMPANY (LONDON), LIMITED, (1934) 
1 Ch. 483. 

Companies Act (1929), S. 134—Auditor’s report—Forwarding 
.of to the secretary—If suficient. 

The auditors duly signed their reports and balance sheets and 
sent them to the secretary. The reports never got beyond the 
-secretary. The directors never called a general meeting to con- 
-sider these balance sheets and reports and the members never saw 
the auditors’ reports or those balance sheets. Section 134, Sub- 
S. (1) of the Companies Act, 1929, provides that ‘‘the auditors shall 
make a report to the members on the accounts examined by them, 
and on every balance sheet laid before the company in general 
meeting during their tenure of office... . ”. 

Held, it does not place the obligation on the auditors them- 
selves to send their report to every member of a Company. The 
‘members’ in S. 134 does not mean ‘all members’ but ‘members 
assembled in general meeting’. 

There are no means by which the auditors can call a general 
meeting or compel other persons to convene a general meeting and 
as such the auditors’ duty is discharged by sending the report to 
-the secretary, who has to convene the meeting and present it to the 
members. 





JOHNSON vV. LEICESTER CORPORATION, (1934) 1 K.B. 638. 


Housing Act (1920), S. 19—Two dwelling-houses of one owner 
-—Unfit for human habitation—Notice to owner—Owners under- 
taking to combine them into one and improve—If local authority, 
-entitled to reject such undertaking. 
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, Leicester Council served upon the owner of two back-to-back 
dwelling-houses notices to the effect that they were unfit for human 
habitation and therefore must be demolished within a time fixed 
therein. The owner served notice of appeal on the Council, the 
ground of appeal being that it was capable of being rendered fit 
at a reasonable expense. The owner submitted to the Council a 
scheme for the combination of the two houses into one, which was 
rejected. The County Judge held that the scheme would render 
the house habitable and accepted the oral indenakiig to improve 
the houses by so combining them into one. 


Held, that the Council was wrong in holding that the propo- 
sition to make two houses into one combined house fit for human 
habitation was not within their power to accept under the Act. The 
County Judge should have taken an undertaking in writing and 
fixing a period within which the work should be’carried out. 





ELLIOT v. ALBERT, (1934) 1 K.B. 650. 


Husband and urnfe—Enticement of husband—Action for 
damages for—Loans and gifts to husband therefor—Adultery— 
Documents with defendant relating to loans etc.—lf privileged— 
Interrogatories—If can be allowed. 


Mrs. E. sued a Mrs. A. for damages for wrongfully enticing 
away her husband, Mr. G. de C.E., and depriving her of the 
consortium of her husband. She also alleged that she got an order 
for maintenance against her husband and he got her to waive it by 
agreeing with her that she should live in a particular house and 
alleged that she was turned out of that house by Mrs. A.’s 
servants. The allegation was that Mrs. A solicited the affections 
of Mrs. E.’s husband by providing him with large sums of money, 
that thereafter the husband deserted her and lived with Mrs. A as 
man and wife. Mrs. A (defendant) denied enticement, and 
admitted that she made certain loans and gifts of money to 
G. de C.E. and that she was in possession of the documents 
relating thereto, that those loans were not made with a view to 
entice and therefore the documents were not relevant, and even if 
relevant they could not be produced as they may tend to expose her 
(Mrs. A) to ecclesiastical censure and punishment. The plaintiff 
applied for leave to serve on the defendant interrogatories relating 
to these loans etc. The Judge decided against both discovery of 
documents and interrogatories, relying on Redfern v. Redfern, 
(1891) P. 139. 

Held, on appeal that the object of the action was not to prove 
adultery, nor was the cause of action based on adultery. The cause 
of action is enticement of the husband, which can be proved without 
proving adultery at all. Adultery is only one òf the matters which 
may be relevant to establish enticement. The interrogatories do 


not therefore come within the’ language ‘‘addreéssed . directly -or 
H . 
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indirectly to the sole proof of adultery’’ or “wanted solely for the- 
purpose of proving adultery’’. The interrogatories were therefore 
admissible and must be allowed. 


Evans v. Evans, and Blyth, (1904) P. 378, relied on. 





PARKFIELD Trust, LIMITED v. Curtis, (1934) 1 K.B. 685. 


Moneylenders Act, 1927—Moneylender—Borrower—M emo- 
randum of loan—Rate of interest in memorandum—Promis- 
sory note fixing rate of interest and giving a total figure as payable 
in two instalments—The total figure not working out at the rate of 
interest stated in memorandum—tlf loan enforceable. 

The plaintiffs, who were registered money-lenders, lent to the 
defendant a loan of 500/. on a pro-note and a memorandum of the 
loan with the pro-note attached was signed by the defendant. The 
memorandum stated that the sum of 500%. was borrowed with 
interest at 240]. per cent. per annum and upon the terms of the 
pro-note. The pro-note ran as follows:—“I promise to pay to 
Parkfield Trust, Ltd. or order . . . the sum of 5001. this day 
advanced to me together with interest at the rate of 2401. per cent. 
per annum. Such sum of 500/. to be paid together with interest 
then due by consecutive monthly instalments of 325. each 
. . . It was in evidence that the plaintiff agreed to lend 
the defendant 500/. repayable with an additional 1501. by two 
monthly instalments of 325/. each, that the Chairman of the plaintiff 
company worked out the rate of interest and it came to 2401. 
per cent. per annum. But on calculation it Was found that if 
interest at 240]. was calculated, the second instalment would be 
3302. and not 3251, 

Held, that the contract was unenforceable, as the rate of 
interest provided in the memorandum was different from the lump 
sum agreed to be paid in return. The Act is intended to be exacting 
and stringent and unless the memorandum and the promissory note 


contain exactly what is agreed, the loan is unenforceable under 
the Act. 





RuGBY SCHOOL (GOVERNORS) w. TANNAHILL, (1934) 1 K.B. 
695. 


Lease—Landlord and tenant—Covenant not to use premises 
for any illegal or immoral purpose—Breach of—Notice to quit— 
Breach if can be remedied—Notice not providing for remedy or 
compensation—Vahdity of. 

A lease contained a covenant by the lessee and his assigns not 
to permit the leased premises to be used for any illegal or immoral 
purpose. But the ‘lessee committed breach of the covenant and 
thereupon the lessor gave notice to quit and deliver possession of 
the premises, Since the date of the breach, the lessee had not used 
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it for such purposes and evicted all bad sub-tenants and brought 
in new tenants and undertook not to allow such user henceforward. 
The lessee contended that the notice was bad in that it did not 
require the defendant to remedy the breach under sub-S. (1) of 
S. 146 or to make compensation for the breach in money. 

Held, that if the landlord does not desire compensation he need 
not require it, and that the absence of a requirement for 
compensation does not invalidate a notice to quit. 

Lock v. Pearce, (1893) 2 Ch. 271, relied on. 

A breach of a negative covenant, t.e., of a promise not to do 
a thing, cannot in any true sense be remedied; that which was done 
cannot be undone. There cannot truly be any remedy but only 
abstention in future. Therefore a breach of a negative covenant 
of the sort in question is not one ‘capable of remedy’ within the 
meaning of S. 146, sub-S. (1) (b) of the Law of Property Act, 
1925, and the notice was therefore valid. 





FOLEY v. CLASSIQUE CoACHES, LIMITED, (1934) 2 K.B. 1. 


Contract—Sale of land—Adjoining land ‘of vendor—Another 
agreement to buy all petrol from vendor—Petrol to be supplied 
‘at æ price to be agreed by the parties in writing and from time to 
time’’—Restraint of trade—Validity of agreement. 

The plaintiff, a retail dealer in petrol, sold to the defendants, 
owners of motor coaches, certain freehold property immediately 
adjoining that retained by the plaintiff. The sale was made sub- 
ject to certain conditions, among others, that the defendants would 
enter into another agreement regarding the purchase of petrol on 
the terms agreed upon between them. On the same date as the 
sale, the agreement of petrol was separately signed. It recited that 
it was “supplemental to an agreement bearing even date herewith’’ 
and further stated that it was agreed between them (4) that “the 
vendor shall sell to the Company and the Company shall purchase 
from the vendor all petrol which shall be required by the Company 
for the running of their said business at a price to be agreed by 
the parties in writing and from time to time,” (#) that ‘‘the 
Company shall not purchase any petrol ‘from any other person or 
Corporation so long as the vendor is able to supply them with suffi- 
cient petrol to satisfy their daily requirements,” (ri) that the 
vendor shall supply the said petrol of a standard and quality at 
present supplied by the vendor or of such other standard and 
quality as the Company may reasonably approve” and (iv) that 
“if any dispute or difference shall arise on the subject-matter or 
construction of this agreement the same shall be submitted to arbi- 
tration in the usual way in accordance with the provisions of the 
Arbitration Act, 1889’. 

The land was duly conveyed and for nearly 3 years the petrol 
agreement was also acted upon. But then owing to some disputes, 
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the vendee refused to further purchase petrol from the vendors. 
In an action by the vendor to restrain the purchaser by an 
injunction from buying petrol elsewhere, the defence was that as 
no price had been agreed upon at which petrol should be sold to 
them, ıt was not a binding or complete agreement and that anyway 
it was illegal and opposed to public policy as in restraint of trade. 


Held, by Lord Hewart, C.J., that there is no doubt that the 
parties intended to make a binding contract and thought that they 
had done so and that was a circumstance to be considered in 
deciding if there was a complete contract; that there was a 
completed contract, and it was not invalid as the clause was 
intended to secure to the plaintiff the benefit of the agreement as 
a whole. 

Held, by the Court of Appeal (affirming Lord Hewart, C.J.) 
that the parties had obviously believed they had a contract and they 
acted for 3 years as if they had; they had an arbitration clause 
which related to the subject-matter of the agreement as to the 
supply of petrol, and that clause applied to any failure to agree as 
to the price. There is to be implied in this contract a term that 
the petrol shall be supplied at a reasonable price and shall be of 
reasonable quality. There was therefore no vagueness or illegality 
in the contract; and while retaining the land sold, the company 
(defendant) cannot resile from this supplemental agreement. 

May and Butcher v. The King, (1934) 2 K.B. 17, Hills and Co. 
v. Arcos, 147 L.T. 503, distinguished. 
[N B.—The decision in May and Butcher, Limited v. The King is 

reported in full by way of a note to this case.] 





Goopwin Foster Brown, LIMITED v. DERBY CORPORATION, 
(1934) 2 K.B. 23. 


Acquisition of Land (Assessment of Compensation) Act, 1919, 
S. 6—Corporation—N otice to acquire land—Lease for œ term of 
years—Lease providing for termination of lease when exercise of 
Corporation’s compulsory powers become effectwe—If lease 
termifiated on notice—Question of title—Jurisdiction of arbitrator 
io decide. 

The owners of certain premises let out the premises for five 
years to G.F.B., Limited with an option to extend the lease for 
- another 5 years at a yearly rent. The demise and the option for 
an extension were granted ‘‘subject to the termination of such 
demise by reason of the exercise by the Corporation of such 
compulsory powers as may hereafter become effective’. Before 
the termination of the lease, the Corporation served on the lessors 
notice to treat in respect of their reversionary interest and upon 
the lessee (claimants) a notice in respect of their interest as 
lessees. The lessee thereupon claimed compensation in respect of 
his interest and the official arbitrator stated a special case for the 


\ 
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opinion of the Court as to whether it was open to him to state his 
award in the form of a special case, and what was the claimant’s 
title to and interest (if any) in the lands and premises. 

Held, that an arbitrator has power to state a special case upon 
the question of title as on any question of law arising in the course 
of the proceedings. The lessee’s interest is to be looked at as at 
the date of the notice to treat served upon them. At that date 
there had been no determination of this lease and it was quite 
uncertain when the lease would be determined. The notice to 
treat served upon the lessors was not an effective exercise of the 
Corporation’s compulsory powers. It was only a step towards 
the exercise of those powers. 





Hiccs v. Hiecs, (1934) P. 95. 


Bankruptcy—Solicitors costs—Bankruptcy of chent—Proof 
by solicitor as unsecured creditor—Fund receivable by Oficial 
Receiwer—Solicitor if can claim a charge on such fund. 

The wife Mary Higgs filed a petition for judicial separation 
against her husband and on that it was ordered that the wife should 
have her costs as taxed up to a certain amount. The respondent 
husband was directed to pay that costs to the solicitors of the wife. 
Some months later the wife was adjudicated a bankrupt and the 
solicitors proved their claim to costs as unsecured creditors. A 
few years later the husband got a legacy and the Official Receiver in 
the wife’s bankruptcy attached that interest. The solicitors for 
the wife then applied to have a charge upon the sum so attached 
for the costs due to them. 

Held, that it is discretionary under S. 69 of the Solicitors’ 
Act, 1932, to make a charging order. When solicitors have put 
in a proof for their costs without suggesting that they have any 
sort of security and left matters so during the bankruptcy, it would 
not be a fair discretion to exercise to give a charge to the solicitor, 
and thereby put the other creditors in a worse position by payment 
to the solicitor in full. Further the fund has not yet been 
recovered by the Official Receiver to the credit of the estate and no 
charging order can be made where there is no existing lien on any 
actual fund. 

Dallow v. Garrold, 13 Q.B.D. 543, distinguished. 





Roperts v. W. E. (Deceasep), (1934) P. 102. 

Will—E xecution—Testator’s signaiure in margin—lIf valtd— 
Wills Act (1837), S. 9 and Wills Act (Amendment Act) (1857), 
Sed CL): 

A testator wrote out his will on a sheet of paper. The will 
occupied a page leaving no space at the foot or end of it for the 
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Signatures. The testator and the witnesses therefor signed in the 
left hand margin of the paper at right angles to the operative part 
of the will. All concerned consented to its being admitted to 
probate. 

Held, that the testator could easily have come within the 
section had he chosen to turn over the page and put the attestation 
clause and sign there in compliance with the statute. Even the 
signature and attestation clause in this were good having regard to 
the fact that the whole writing is at right angles to the operative 
part of the will and so placed as to evince his intention by such 
Signature to give effect to the writing signed as his will. 

In the goods of Combs, L.R. 1 P. and M. 302, followed. 

In the goods of Usborne, 25 T.L.R. 519 and In re Stalman, 145 
L.T. 339, distinguished. 


—e eee 


JOTTINGS AND CUTTINGS. 


Interest on Sums Withheld—In the interim report, 
the Law Revision Committee note how regretfully the House 
of Lords have laid down the rule that interest cannot be 
given at common law by way of damages for withholding a debt. 
The exceptions which certainly constitute a serious inroad on this 
rule, are set out in the schedule to the report. The Committee 
have come to the conclusion that the old and rigid rule of our 
common law should now be further altered, and that our courts 
should be empowered to award interest, if not as a matter of course, 
at any rate in the exercise of their discretion, in every case in which 
il is not already provided for by statute or otherwise. In nearly 
every case, they urge, a judgment against the defendant means that 
he should have admitted the claim when it was made, and in a case 
in which it is fair that he should have had a reasonable time to 
vestigate a claim made against him the court should allow interest 
only from the expiration of that time. The Committee see no 
reason why the discretionary power to allow interest should be 
limited to debts, damages for breach of contract or special damages 
for tort. They think it should extend even to cases where general 
damages are given. For instance, a person who has libelled another 
ought, they consider, to have admitted the claim when made, and 
to have offered a proper sum by way of damages. The practice in 
Scotland is referred to, according to which it is usual in bringing 
an action for money due to conclude not only for the payment of 
that money, but for the payment of interest thereon from the date 
of the citation or service of the summons, and interest is decreed 
as a matter of course. ‘But in Scotland the mumber of cases in 
which interest is due ex lege is very: limited, and. where an action 
concludes for damages the general rule is that no interest i$ dué 
until .the damages are, awarded . and the ,decree .has. become 
enforceable: The ease for allowing intereston a sum “wrongfully, 
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withheld’? is stronger where that sum is a definite and ascertained 
amount.—L.T., 1934, p. 235. 





Case Law Again —We noticed recently the Inaugural Lecture 
on “Precedent in English and Continental Law’’ delivered 
by Professor Goodhart, which was printed in the Law 
Quarterly Review for January. Its main theme was to 
compare the rigidity of English Case Law, based on deci- 
sions in particular cases, with the flexibility of Continental judicial 
law, based upon the tendency to be gathered from groups of cases. 
In the April number of the Review, Professor Holdsworth examines 
in detail the practical application in English Law of the doctrine 
of binding precedents and the reservations with which it has been 
accepted. His thesis is that while according to the general rule 
decided cases are authoritative, yet the reservations to the rule, 
which he specifies, “enable the Judges, within fairly wide limits, 
to apply to old precedents a power of selection and rejection which 
brings the law into conformity with modern conditions” ; and where 
this method fails, the “Legislature can easily see the exact point 
requiring remedy and can, therefore, easily make a law to fit the 
new circumstances.” Professor Goodhart, in a “Short Replication,” 
denies that the reservations on which Sir William Holdsworth 
relies are effective, or that the Legislature can be got so easily to 
apply necessary remedies. The discussion is interesting, but it 
does not take note of the means for amending Case Law which the 
Lord ‘Chancellor’s Law Revision Committee will afford; and though 
the Courts have not been able to abolish the actio personalis rule, 
even under pressure of the strongest necessity, there is a fair 
prospect of the Legislature intervening. Meanwhile, Case Law is 
the system under which we work, and, by the help of Digests and 
Text-books, not ineffectively.—L.J., 1934, p. 231. 





Bad Reputation of Law officers.—Probably the first person to fill 
the post of King’s Attorney was Lawrence del Brok in the reign of 
Henry III. It was not until nearly 200 years later, in 1461, that 

„the first Solicitor-General. was appointed; he acted merely as 
deputy for the senior officer at a salary of £10 a year. His appoint- 
ment was rendered necessary by the large increase in Chancery 
business: and it is perhaps due to the fact that legal agents in the 
Chancery Court were called solicitors, while those at Common 
law were known as attorneys, that the Attorney-General and the 
Solicitor-General came to be known by these titles. 

‘To-day, the Law. Officers are persons of great utility and 
dignity; and are sometimes even admired and esteemed by the 
public. This admiration is of comparatively recent growth. During 
the long period, when they; were royal rather than public servants, 
they, were hated and-feared by, the.common people as the: zealous 
and.tinscrupulous spies; of} Ggyernment—L.J., 1934, p`- ,240. 
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The Temple 200 Years Ago.—Peaceful oasis as it now is, the 
Temple did not always enjoy its present-day serenity, as those will 
have been reminded who have found time to browse in the new 
volume of the Calendar of Inner Temple Records for which mémbers 
are indebted to Mr. Roberts—a delightful volume, to which a pass- 
ing reference cannot be resisted. Despite the Jocking of gates at 
sundown and the perambulations of four watchmen armed with 
lanthorns, who performed in the course of their duties the probably 
unwelcome service of knocking twice nightly at the doors of all the 
chambers, violence was still, of course, between 1715 and 1750, a 
common nocturnal incident. Murder, indeed, was, it seems, thrice 
committed within the precincts of the Society in the thirty-five 
years with which this record deals, even so substantial a reward as 
£100 failing to disclose the identity of the assailant of a young clerk 
found dead and stripped of all his valuables. Fire, too, was a con- 
stant menace, and broke out on at least two occasions, that of 
January, 1736, doing considerable damage, and inducing the 
Benchers to increase their insurance disbursements. On that 
occasion there was, we read, attracted to the Temple as an on- 
looker no less a personage than the Prince of Wales, to whom the 
Society returned thanks through his Attorney-General for his 
“‘tender regard’’—L T., 1934, p. 252. 





Lord Cranworth—A notice in The Times last week of the 
death, at a great age, of the Dowager Lady Cranworth, “widow of 
the first Lord Cranworth,” may have momentarily puzzled pro- 
fessional readers when they remembered that Lord Cranworth, 
who was twice Lord Chancellor, died as long ago as 1868. The 
explanation, of course, is that the lady whose death has just beer 
announced was the widow of Lord Cranworth of a second creation, 
and not belonging to the same family as the Lord Cranworth whose 
mame is remembered in the law. That distinguished lawyer had a 
very remarkable career in the number of judicial posts that fell to 
him, all of which he filled with success. Of his early days at the 
Bar, we have sundry recollections preserved in that quarry of not- 
able reminiscenses and portraits, the Diary of Henry Crabbe 
Robinson, with whom the future Lord Chancellor, then only 
Robert Monsey Rolfe, was on terms of intimate friendship. We 
are there told, for example, that when the two were once sitting in 
court listening to a counsel named Henry Cooper, who strove to 
be witty, but whose facetious remarks told as much against as for 
his client, this at last prompted Rolfe to whisper to his friend, 
“How clever that is. I thank God I am not so clever”. Despite 
this disclaimer, Rolfe was not without a vein of humour which, how-- 
ever, he could always control lest it should militate against the 
client he represented. He it was who when, on another occasion 
he heard a member of the Bar maintaining in court that Christianity 
was part and parcel of the law of England, turned to his friend 
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Robinson and quietly asked if he had ever been instructed to draw 
an indictment against any one for not loving his neighbotir as him- 
self. At an early date Robinson prophesied that Rolfe would go 
far along the road leading to professional eminence, and his pre- 
diction was very soon verified.—L.T., 1934, p. 261. 





His Judicial Progress.—After being Solicitor-General in 1834 
and from 1835 to 1839, Rolfe was in the latter year appointed a 
Baron of the Court of Exchequer, although his practice had lain 
almost entirely in the Court of Chancery. Having, however, been 
for some years a Recorder, he at least knew something of the pro- 
cedure of the criminal courts, which proved a useful experience 
for the work that now fell to him both in London and on 
circuit. To him it fell to preside at the once-famous trial of Rush, 
for murder of a peculiarly atrocious character, and it was remark- 
ed at the time how ably he dealt with each point that arose. A few 
years later, when Rolfe was created a peer, the wags of the pro- 
fession suggested as a suitable title ‘‘Lord Kilrush’! After being 
in the Court of Exchequer for eleven years he was appointed a 
Vice-Chancellor, and it was noted that he was the only holder of 
that office who was also a peer. It might have been thought that 
he had now reached the goal, professionally speaking, of possible 
progress, but the tale of his judicial success is not yet told. In 
1850, on the creation of the Court of Appeal in Chancery, Lord 
Cranworth was appointed with Knight Bruce to constitute the new 
tribunal; a year later this was followed by a new accession of 
dignity, namely, his being given the Great Seal with which he was 
again entrusted in 1865. Without the amazing brilliancy and 
powers of invective of Westbury, who never ceased to sneer at 
Cranworth, he nevertheless did excellent service both as a judge 
and as a law reformer. Perhaps the most notable of the many 
tributes paid to him was that by Lord Selborne when he said, 
“Lord Cranworth, take him for all in all, was one of the best 
Chancellors I have known. Others had more splendid gifts; but 
in him there was nothing erratic, nothing unequal. In steady good 
sense, judicial patience, and impartiality and freedom from pre- 
judice he was surpassed by none”’.—L.T., 1934, p. 261. 





Law Reform.—Law Reform, whether of substantive law or 
of procedure, is very much under discussion. Some of the pro- 
posals of the first Interim Report of Lord Hanworth’s Business of 
Courts Committee have already taken practical form. Even the 
shortening of the Long Vacation has had a trial; whether it will be 
1epeated remains to be seen. The Second Report has produced 
more controversy. One of its chief proposals—we refer to the 
abolition of the Lords Justices of Appeal—seems to have found no 
friends. The restriction of appeals to the House of Lords is only 
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a partial reversion to the lines on which the Judicature Acts were 
started. There is lively interchange of views about the exact way 
in which -the anomalous union of probate, divorce, and admiralty 
will be dissolved, for dissolved it must be. Everything tells in 
favour of probate going to the Chancery Division, and the Probate 
Registries should be attached to that, Division. The divorce work 
which is already done by King’s Bench Division Judges on Circuit 
should, of course, be done by the same Judges in London. One 
reason urged for retaining special Divorce Judges—that the exer- 
cise of the judicial discretion will be crystallised —really 
tells the other way. It should have the freedom which its exercise 
by all the Judges will give. And Admiralty will not suffer by being 
united with Commerce.—L.J., 1934, p. 249. 





Breach of Priwilege-——Mr. Winston Churchill’s complaint of 
breach of the privileges of the House of Commons has now been 
referred to a Committee appointed to hear his charges, and as the 
whole matter is thus placed sub judice, comment on the substance 
of the complaint would, of course, be premature—and improper. 
It is interesting, however, to lawyers, to note the survival in vigorous 
life of very old expedients for enabling the House to get any 
information which it desires, and for preventing those who would 
interfere with or interrupt the sources from which that information 
may come. It appears to be unnecessary, in order to make out a 
charge of ‘‘tampering,” that the person charged should be shown 
to have been actuated by what is called a “corrupt motive”. 
Mr. Churchill himself referred to the case which arose in 1809 
when an inquiry was proceeding into the conduct of an exalted 
personage. All that the offender did in that case was to advise a 
lady whose evidence might be wanted at the inquiry to leave the 
country—which may have been very much in her interest. Sir 
Erskine May does not give us the details, but quite enough to 
remind us that tampering with witnesses is an offence which the 
House, for its own defence, is able to punish—and that it has 
frequently done so.—L.J., 1934, p. 250. 





A Programme of Law Reform.—We referred last week (ante 
p. 249) to Mr. Claud Mullins’ article in the ourrent Quarterly 
Review, “A Programme of Caw Réform,” and intimated that we 
would discuss it this week; but we can hardly do justice to it'in a 
short space and at short notice. Mr. Mullins’ Programme. has 
seven points. First, he places the simplification of ‘our. law,;: and 
the transfer, as far as possible, of the burden of law-making: from 
the litigant; that is, law should’ be:more a matter of conscious 
planning than of casual: judicial’ decision at the expense of one of 
the’ parties to a ‘suit; though ‘even the successful party-rarely: escapes 
scot-free: ‘Secondly; Mr- -Mullins would.. reduce Ithe’ chances: of. 
appeal: by ‘abolishing appeals to ithe House of Lords. ''“To:some 
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such scheme I believe we shall ultimately come, though the time 
may not be yet”. Thirdly, the jurisdiction of the County Courts 
should be increased, and they should be absorbed “irito the general 
machinery of justice, as was recommended by the Judicial Com- 
mission of 1872”. Fourthly, the Circuit system should be reformed 
by making the great towns ‘‘the Assize towns for large areas: the 
local patriotism of small towns must give way to the efficiency of 
the judicial system, and the work of the home counties should be 
conducted in London”. Fifthly, civil procedure in all Courts must 
be further simplified, and the laws of evidence in most kinds of 
civil action relaxed. Mr. Mullins recognises what has been done 
by Lord Hanworth’s Committee, but he wants more. Sixthly, 
matrimonial causes must be treated not from the strict legal’ point 
of view and turned off with machine-like speed. “We in the Police 
Courts handle matrimonial disputes very differently”. And, 
seventhly, no Judge should administer the Criminal Law unless he 
has a working acquaintance with penology. That is the Programme, 
and it is sufficiently comprehensive. We will content ourselves at 
present by expressing our general sympathy with it—L.J., 1934, 
p. 265. 





Ladies and the Bench—Readers of Goldsmith’s delightful 
comedy, “She Stoops to Conquer,” will recall the incident when 
Tony Lumpkin, with malign pleasure, directs Marlow and Hastings 
to his stepfather’s house as an inn, and tells them that they will 
probably find the landlord a troublesome blade who will be for 
giving them his company, “and ecod, if you mind him, he’ll 
persuade you that his mother was an alderman and his aunt a justice 
of the peace’. We can appreciate how greatly this piece of 
extravagance, as it would be thought at the time, would be enjoyed, 
but what are deemed the wildest fancies of one generation have a 
knack of becoming the prosaic facts of a later, and so it is here. 
since, Goldsmith penned-the lines above quoted, what he regarded 
as the acme of absurdity has by the whirligig of time been converted 
into quite ordinary fact. We have women justices and women 
aldermen, although this latter word savours of a bull. We have not 
yet, however, in this country seen a lady appointed- to the Bench of 
the High Court, or even to the lower judicial dignity of a county 
Court judgeship. In this our American friends have beaten us, for 
recently a lady has been appointed to the Federal bench after serving 
for some time as a judge in one of the State Courts.” This is Miss 
Florence, E. Allen, who has had a notable career in many ways. 
She was for a time musical critic tol one of the American Journals, 
and after being admitted to the Bar in 1914’ was in due time elected 
to the Court of. Common Pleas in’ Ohio by the largest vote ever cast 
for a candidate for ‘that office.. ‘Now, ‘as has been said, ‘she has: been 
appointed ‘a'Judge of-the.Cirouwit Court of Appeals: : One: wonders 


68 THE MADRAS LAW JOURNAL. [ VoL. 


if ever, and, if so, when, a lady member of the English Bar will be 
appointed to the Bench.—L.T., 1934, p. 294. 





The Long Vacation.—According to the first Interim Report of 
the Business of Courts Committee, “eight weeks’ holiday in the 
summer, together with the other vacations’’, is sufficient for judicial 
rest from the labours of the Bench, however severe they 
may be. For many years this has been the general opinion, 
and the Commission of 1913 on “Delay in the King’s 
Bench Division’? was already behind the times when it 
recommended that the Long Vacation should be reduced to 
the two months of August and September. It is not surprising, 
therefore, that the Business of Courts Committee repeated this 
recommendation, supporting it by the consideration that Saturday, 
which not long ago was an effective working day except for witness 
actions, has now become a dies non. But though the recommenda- 
tion was not surprising, it did come as a surprise that last year 
the Judges accepted it only experimentally. We believe they have 
recently had a meeting, and no doubt have debated among them- 
selves how the experiment worked. It may be gathered from a 
remark made by Mr. Justice Farwell in Court on Tuesday that it 
was not burdensome. The learned Judge was careful not to 
“prophesy”, but he thought it would be found that the Long 
Vacation this year would end on October 1. So it seems quite likely 
that the Judges have come to the conclusion that the experimental 
shortening of the Long Vacation last year shall be permanent. (A 
statement in Thursday’s Times, however, intimates that the 
“experiment” is to be continued for another year).—L.J., 1934, 
p. 281. 





_—_— 


Taunton’s Reports.—An interesting personal note regarding 
these old reports of cases decided in the Court of Common Pleas 
between the years 1807 and 1819, may be found in a note to Reg v. 
Serva in I. Cox, C.C. 292, on p. 303; it reads as follows: “ Manning 
Serjt. in citing this case. (R. v. Deparro, I. Taunton 26), said that he 
did not know whether the report was written by Mr. Taunton himself, 
as he had a very learned coadjutor at that time; and Lord Denman, 
C. J. added ‘Yes; the present Lord Chancellor’ ”’. At the time 
Lord Denman spoke the ‘‘present Lord Chancellor” was Lord 
Lyndhurst, and the decision in R. v Deparro, was in 1807, when John 
Singleton Copley, the future Chancellor, had been at the bar four 
years. It is thus interesting to connect him with reporting, although 
it was generally known that he published under his own name a 
report of the inquiry before a committee of the House of Commons 
which he as counsel conducted for Lord Palmerston on a double 
return for the borough of Horsham. Apart, however, from the 
note above quoted from Cox’s Reports we should not have beer 
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aware that in his forensic youth he sometimes scorned delights and 
lived laborious days in assisting William Pyle Taunton in the 
preparation of his reports. To be sure he was not the first or the 
last who graduated in law reporting to rise later in life to the 
woolsack. Campbell, his contemporary, offers another instance. 
His reports are well known, and we know also that he chose to 
exercise a certain censorship on Lord Ellenborough, publishing only 
those decisions which he considered correct in law, and retaining in 
a drawer a mass of “Ellenborough’s bad law”. If the present writer 
is not mistaken, two later occupants of the woolsack did occasional 
reporting work in their younger days at the Bar—Lord Herschell 
and Lord Birkenhead.—L.T., 1934, p. 311. 





Taunton Criticised——When confronted with a case which they 
do not like Judges and counsel sometimes endeavour to dispose of it 
by saying that it must have been incorrectly reported. Some years 
ago counsel in arguing in the House of Lords sought thus to dispose 
of an authority which told against him, only to be countered by Lord 
Halsbury, who pointed out that the judgment so criticised had been 
written by the learned Judge and thus there was little scope for the 
reporter misrepresenting his language. But even reporters have 
been known to make mistakes, those belonging to the honourable 
fraternity being human like the rest of mankind. In the well-known 
case of Hadley v. Baxendale we find a note by the reporter in 9 
Exchequer Reports in these terms: “Baron Parke has frequently 
observed of late that the 8th Taunton is of doubtful authority as the 
cases were not reported by Mr. Taunton himself”. In the same 
case, as reported in 23 L.J. Ex., a reference to the decision in 8 
Taunton is accompanied by this note in the argument. “Is an 
apocryphal authority. It was made up from Mr. Justice Taunton’s 
notes, and was not revised by him (per Baron Parke).’’ Here the 
reporter has obviously gone wrong in attributing the remark in 
this form to Baron Parke, for that distinguished, although 
extremely technical, Judge must have been well aware that the 
compiler of Taunton’s Reports was not the same person as he who 
became Mr. Justice Taunton. The two men were contemporaries: 
the Judge was William Elias Taunton; the reporter, William Pyle 
‘Taunton-—L.T., 1934, p. 311. 





Lord Lyndhurst—Some weeks ago attention was called in 
this column to the extraordinary number of judicial offices which 
had been filled by Lord Cranworth. In this respect he was run 
fairly close by Lord Lyndhurst, of whose early days at the Bar 
mention has been made in a preceding paragraph. With a fine 
presence, and possessing, as Bagehot said, the most disciplined 
intellect in his time, he was destined to go far, and he did, but it is 
curious to find the variety of posts occupied by him. In the case 
of Lord Cranworth his moves, and he had many of them, were 
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always in the higher direction, whereas in the case of Lord 
Lyndhurst it might seem that, on one occasion at least, this was not 
the case. His first judicial ‘office was as Chief Justice of the Court 
of Session of the’ County Palatine of Chester—a post abolished 
not many years later-~which he held for a short time, and the 
tenure of which obviously did not preclude private practice. In 
the next tew years he filled successively the offices of Solicitor- 
General and Attorney-General, and in 1826, was appointed Master 
of the Rolls, which post he held for eight months, exchanging it for 
ihe higher post of Lord Chancellor on the resignation of Lord 
Eldon. On the accession of the Whig Ministry he had perforce 
to resign the seals, but two months later he accepted the lower office 
of Chief Baron of the Exchequer, to exchange this again for the 
Woolsack in 1834; again, after a period out of office, he became 
Lord Chancellor in 1841. Even when not in office he exercised a 
powerful influence in the House of Lords, not invariably, as some 
thought, for the best interests of the country. To him more than 
to any other was due the rejection of the proposal to create life 
peers, his speech on the subject being described as a great 
intellectual effort; but, as Bagehot added, the result was deplorable 
and has been lasting—L.T., 1934, p. 312. 





The Disaffection Bill—As we said last week, the Disaffection 
Bill, save so far as it provides a summary means of prosecuting 
attempts to interfere with the allegiance of members of the armed 
forces, requires to be jealously scrutinised, and that opinion is 
rapidly gaining ground. The Bill is meeting with strong adverse 
criticism in the Standing Committee of the House of Commons, 
to which- it has béen referred, and it has been condemned in no 
measured terms at a protest meeting at Oxford, last Satur- 
day, at which letters from Sir William Holdsworth, Prof. 
Gilbert Murray, and others were read. In his speech on the 
Second Reading of the Bill the Attorney-General said that the 
right’ of search which it gave was quite free from the objections to 
general warrants which in the eighteenth century were held to be 
illegal by Lord Camden in the famous case of Entick v. Carrington 
(1765,19 St. Tr. 1029). But he did not foresee the storm which 
the Bill would evoke, and he should have considered it more 
carefully before he undertook to support it in the House of 
Commons. It may be that since Entick v. Carrington search 
warrants have in special cases been legalised by statute. But the 
present case touches closely liberty of opinion and the expression 
of opinion, and the proposal that a search warrant shall be granted 
by a single magistrate on police suspicion should not be entertained. 
Such process is’ essentially political. It could be used against 
suspects of any political party; and it should not be available for 
use at all. Nor is this the only objection to the Bill. It seems that 
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the Attorney-General already realises. that it will have to be 
amended; whether amended only or ended, the course of Parliament 
will show.—L.J., 1934, p. 299. 





Two Ways of Titnking.—The Rede Lecture for 1934, delivered 
before the University of Cambridge on May 9, by Lord Macmillan, 
is a fascinating discussion of the two methods of human thought— 
the deductive and the inductive. The deductive method has been 
the foundation of the Civil Law, the inductive of the Common Law. 
The systems of law founded upon the Institutes of Justinian are, 
Lord Macmillan points out, based upon the conception that all 
human relationships can be assorted and rationalised in accordance 
with certain fundamental principles. On the other hand, 
‘English genius has always had a strong aversion from, and 
distrust of, theory and principle... . The Judges of 
England were said by Bentham to have made the Common Law as 
a man makes law for his dog—by waiting until he has done some- 
thing wrong and then beating him for it”. Lord Macmillan 
traces the effect of the two different methods of thought on 
religious and political ideas, and, whilst recognising that the 
Scottish habit of mind is the deductive, he concludes that, Judged 
by the test of which kind of mind attains the greatest measure of 
Practical success in the art of Government and so best promotes 
human welfare, the palm must be awarded to the inductive mind 
as exemplified in the English race. Could generosity or impartiality 
be better evidenced than by such a tribute as this?—L.J., 1934 
p. 300. 





The Problem of Drunkenness—As far as non-indictable 
offences are concerned, drunkenness still accounts for more sen- 
tences of imprisonment than any other single cause; but it has 
declined to an astonishing degree as compared with the period 
before the war. In 1913 over 52,000 persons were sentenced to 
imprisonment for drunkenness; in 1932, only about a tenth of that 
number—to be precise, 5,636—were so sentenced. Of these, 79 , 
per cent. of the men and 96 per cent. of the women had either been 
imprisoned for this offence before or had been proved guilty and 
dealt with otherwise than by imprisonment. These unhappy 
people, many of whom return to prison over and over again for 
years, present a real problem, for which as yet no solution has been 
found. But drunkenness itself as a social problem has decreased 
in recent years to such an extent that it may almost be said to have 
ceased to be a problem; and we need not hesitate to agree with 
Sir Vivian Henderson, M.P., who said recently, in a broadcast talk 
on The Causes of Crime, that he thought that there was now no 
fear that any extension of hours or relaxation of restrictions would 
lead to any general or serious increase of drunkenness in this 
country.—L.J., 1934, p. 300. 
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Drunkenness as a Defence—It is not very often that the 
defence of drunkenness is so entirely successful that an accused is 
found not guilty where the act which would have constituted the 
offence has plainly been performed, but such would appear to have 
been the fortunate experience of a Hull man at the Leeds 
Assizes last week. When charged with setting fire to the furniture 
in his own house he pleaded that his wife had left him, and that, 
though ordinarily an abstainer, he was “mad drunk” at the time. 
Mr. Justice Finlay having expounded the relevant law on the lines 
of Rex v. Beard and earlier cases, the accused was, as already 
stated, acquitted by the jury. Whether the fact of the desertion 
was represented as aggravating the alcoholic frenzy is not clear, 
but such would presumably be its effect. It is impossible, although 
we suspect it, to impugn the verdict as against reason on the incom- 
plete notice we have seen, and reference is made to it rather as a 
reminder of one of the none too simple problems of modern cri- 
minal law. If there were evidence in the Leeds case tending to 
show that the accused was, let us say, so drunk that he did not 
know the difference between setting a match to his fire and igniting 
his furniture, no fault can presumably be found. For would this 
not be a veritable mistake of fact and akin to eighteenth century 
example quoted by the late Professor Kenny, where at a christen- 
ing party the nurse, having got so drunk as to be ‘‘quite stupid and 
senseless,’’ put the infant on the fire by mistake for a log of wood, 
and was discharged by the magistrates?—L.T., 1934, p. 320. 


rai 





Some Reflections on Compulsory Registration:—When all is 
said we come back to the first point, is any change from the present 
system of conveyancing desirable? Has the conveyancer failed the 
community? If so will the compulsory registration of title prove a 
satisfactory solution of the defects of the present system: When 
these questions have been answered in favour of the new system, 
it will be time enough to decide how and when registration should 
be brought into operation. In approaching this question, it seems 
to the writer essential to determine what are the drawbacks and 
what the merits of the old system and contrast these with the 
advantages and disadvantages of the new. The chief charge brought 
against the old system is that it is complicated. Conveyancing has, 
it is alleged, become so involved that the only way of solving the 
problem is by means of registered title, which will have the effect 
of making the sale and purchase of land as simple as that of stocks 
and shares. If registration would have this result, the case for its 
adoption would be established, but it is obvious it will not. Land 
has characteristics all its own, which render it impossible to make 
it take on the legal merits of a totally different form of property. 
It is not merely a question of buying and selling it, complicated by 
a mortgage or two. Every foot of land is unique. Many persons 
‘may have diverse co-existing rights over the same plot. The light 


-LXVII | THE MADRAS LAW: JOURNAL. 73 


above, the minerals beneath it, may be subject to rights vested in 
persons who do not own it. The freeholder may,. and indeed 
generally does, have a complicated system of leases and sub-leases 
carved out of his fee. “Unless the individual is to be preyented 
from doing what he pleases with his land, questions concerning it 
are bound to be complicated. The family solicitor has in the past 
grappled efficiently with the multitudinous wishes of his clients. 
Will the Land Registry do as much? If the register is to approxi- 
mate even remotely to a register of stocks and shares, much will 
have to be kept off the register. Restrictive covenants and incor- 
poreal rights in themselves present a pretty problem for the 
registry. While the Land Registrar annually issues a report set- 
ting out the speed with which transactions, are carried through on 
the register, and the economy of the system, his report cannot set 
out the time and labour which is involved before the parties’ soli- - 
citors send in the requisite forms duly completed to set the machin- 
ery of the Registry in motion. A simple conveyance of.a piece of 
land unencumbered by mortgages, easements, restrictive covenants 
or equitable rights can always be transferred rapidly. The 
difficulty arises where facts are complicated. If the facts are com- 
plicated, registration cannot simplify them. So far the average 
Englishman has always led an individual existence. The system 
of conveyance heretofore in force has enabled his legal adviser to 
carry out his instructions. In an age when simplification in com- 
merce appears to have resulted in mass unemployment, why a 
skilled profession should be thrown to the dogs of rationalisation 
it is not easy to see. ‘Will the fees charged to the client be less under 
the new law? Who will save? These questions are of vital inter- 
est. Even if they are all solved in favour of registration, there is 
‘one further difficulty. Does the average Englishman wish every 
foot of land in the country to be at the mercy of Government officials? 
The family solicitor may be a fool, he can at least be sacked. It 
takes a revolution to curb the insolence of Government officials. It 
is true that to-day every one agrees that those in control of the 
Land Registry are efficient, courteous and amiable. Bat these in- 
‘dividuals will not live for ever and are, as they know, at present on 
trial. What story will be told when all England is under the con- 
‘trol of their successors? Perhaps our readers have views on this 
subject of the extension of compulsory registration of title. If 
‘so now is the time for them to give vent to them, and the Law Times 
would be pleased to open its columns for a discussion of this 
question.—L.7., 1934, p. 323. 





The Actio Personalis Bill—The Law ‘Revision Committee 
which was appointed by the Lord Chancellor with a view to the 
- systematic amendment of the Jaw where the existing rules are out 
-of date, has already reported on two of the matters referred to it, 
the actio personalis rule, and the recovery of interest in ‘civil 
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proceedings; the, report on the former question we printed, ante 
p. 246, and it pointed out that the problem of road traffic casualties 
called for a revision of the rule. A Bill—the Law Reform 
(Miscellaneous Provisions) -Bill—to give effect to these two 
Reports has been introduced in the House of Lords by the Lord 
Chancellor. It has been read a second time (2nd inst.) and has 
been considered in Committee (14th inst.). On the Second Reading 
the Lord Chancellor said that, in view of the very great number 
of motor-car accidents, the revision of the law was an urgent 
public necessity. It may be hoped that the Bill’will have as speedy 
a course in the House of Commons as in the House of Lords. The 
particular trouble is that, when a driver is himself killed, any rights 
of action against him are extinguished by his death, and the 
liability of insurance companies under a third-party risks policy 
also comes to an end. But while it is clear that under modern 
conditions the rule that, where an injury has been done either 
to the person or property of another, the action dies with the 
person to whom or by whom the wrong was done, requires 
alteration, the exact mode and extent of the alteration has not been 
found easy. Exceptions to the rule have already been made; 
notably by the Fatal Accidents Act, 1846 (Lord Campbell’s Act), 
and by a series of statutes (now embodied in S. 36 of the 
Administration of Estates Act, 1925), which kept on foot, subject 
to a six months’ limitation, actions in respect of injury to. property. 
This section will become unnecessary, and it is provided that it 
shall, as to the relevant parts, cease to have effect. But the Fatal 
Accidents Act, 1843, is still to be available, with an extension to 
illegitimate and adopted children, and the question of reconciling 
{he damages recoverable under that Act with those recoverable 
under the Bill appears to have proved difficult. But damages 
under the Bill are not to include any “vindictive damages,” and 
actions for defamation and seduction are excluded.—ZL./., 1934, 
p. 316. 





Esqutres.—As recalled in this column last week, it was the 
practice of the compilers of the Law List till the year 1864 to 
append ‘‘esq.’’ after the name of each member of the Bar 
appearing in the section devoted to them, but we presume that the 
fact that thereafter it was dropped betokened no desire to question 
the claim of barristers to be entitled to this honorific title. In these 
days we are all, “esquires,” even though we may not all be strictly 
qualified as coming within one or other of the four classes of the 
community mentioned by Blackstone as legally entitled to this 
appellation. According to him, and in this he follows Camden, 
there are four sorts: (1) The eldest sons of knights and their 
eldest sons; (2) the younger sons ot peers and their eldest sons; 
l ( 3) those created by the King’s letters patent or other investiture ; 
and (4) those who are so by virtue of office, such as justices of the 
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peace and others who bear any office of trust under the Crown. 
We are sometimes inclined to imagine that the popularity of the 
term “esquire’’ is of quite modern growth, but in Steele’s Tatler 
we find a protest being lodged against the indiscriminate assumption 
at that time of the title by all and sundry. “T’ll undertake,” says 
the writer of No. 19, “that if you read the superscriptions to all 
the offices in the kingdom, you will not find three letters directed 
to any but esquires. . . . In a word it is now populus 
arnigerorum, a people of esquires.” A year or two later, in the 
Spectator, Budgell adverts to this increasing practice and adds: 
“I have myself observed that my banker ever bows lowest to me 
when I wear my full-bottomed wig, and writes me Mr. or Esq., 
according as he sees me dressed”. Our American friends, whose 
Constitution forbids the assumption of titles of honour—a 
prohibition which, however, is overcome by a plentiful use of such 
words as ‘‘General’’ and the like, never seem to have taken to 
“‘esquire,”’ being content with the plan “Mr.,” which we all have 
to employ in addressing another member of the male sex, the 
supposed higher designation of “esquire’’ not lending itself for 
this purpose save in its truncated form of “squire” sometimes 
applied in addressing a local landowner.—L.T., 1934, p. 347. 





And /or.—It seems that Mr. Justice Roche has been protesting 
once again against the continued use of this symbol. He is not 
alone in adopting this attitude towards the ever-increasing popularity 
of the abbreviation, for not so long ago a judge in one of the 
Illinois courts, whose Constitution requires that “judicial 
proceedings shall be taken and preserved in the English language,’ 
when confronted with “and/or’’ repeated time after time in the 
pleadings, was moved to denounce the symbol as a freakish fad. 
Its use has certainly grown in recent years with astonishing 
rapidity, and Mr. Justice Roche apparently thinks it high time to 
lodge a vigorous proteśt against it; in effect he says “the influence 
of ‘and/or’ has increased, is increasing and ought to be diminished’’. 
‘When it first made its appearance in English legal documents may 
be difficult to fix, but it will be found in Cuthbert v. Cumming (10 
Ex. 809), and again in the celebrated case of Bowes v. Shand (2 
App. Cas. 455). The curious in this matter may also find it in 
that great collection of leading cases, known as Forensic Fables 
(First Series). There in Potte v. Kettle (reported at p. 45), will 
be found the pleadings of both parties (settled by very experienced 
pleaders) in which it is said that the words alleged to be defamatory 
“had not been spoken and/or that the words were spoken on a 
privileged occasion, and/or that the words were true in substance 
and in fact’. Unfortunately the case had to be settled as, owing 
to the fact that only eleven jurors had put in an appearance, the 
judge had thereupon intimated to the eminent leaders that it would 
be necessary for one or both of them “to pray a tales”. As neither 
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of these eminent gentlemen knew ‘‘what the blazes was the thing he 
wanted them to pray for,” they conferred and agreed that it would 
be wise to settle, which accordingly they did, “on terms indorsed on 
counsel’s briefs, judge’s order if necessary”. So in that couse 
celebre or which promised to be such, there was no opportunity 
for the learned judge to express his views on the propriety or 
otherwise of the symbol “and/or”.—L.T., 1934, p. 348. 





The Appeals Bill—The Lord Chancellor, just before the 
Whitsuntide adjournment, introduced another Bill to carry out 
the recommendations of Lord Hanworth’s Committee. This time 
ii is the recommendations as to appeals which Parliament is to be 
asked to sanction; two of them, at least, for as regards the third 
there is a significant omission. The three recommendations related 
to the County Courts, the Court of Appeal, and the House of Lords. 
That appeals from County Courts should go direct to the Court of 
Appeal was involved in the recommendation that Divisional 
Courts should be abolished, and their work transferred to the 
Court of Appeal. As regards the Court of Appeal, the rank of 
Lord Justice was to be abolished, and puisne Judges were to sit in the 
Court of Appeal to hear appeals from each other’s decisions. On 
Lord Bowen’s principle, no doubt: ‘‘Conscious as we are of each 
other’s failings’. As regards the House of Lords, appeals to that 
House from the Court of Appeal were no longer to be as of right, 
but only with the leave of the Court of Appeal, or, if refused there, 
of the House of Lords. “Probably,” the Report said, “this latter 
leave could be applied for to and granted by the Appeal Committee 
of the House of Lords, and any great expense avoided. We also 
think that both the Court of Appeal and the House of Lords, when 
giving leave to appeal, should be empowered to impose conditions 
on the appellant’’.—L.J., 1934, p. 333. 


`. 





Restriction on House of Lords Appeals—Of these recom- 
mendations the Lord Chancellors Administration of Justice 
(Appeals) Bill adopts the first and third, and ignores the second. 
Appeals are to go direct from the County Court to the Court of 
Appeal, but as a matter of drafting this is not so simple as it looks. 
The change requires a schedule of some dozen statutes, and every 
appeal under these from a County Court is to lie to the Court of 
Appeal instead of to the High Court. The enactment of most 
general application is section 120 of the County Courts Act, 1888, 
in which for “High Court” there i substituted “Court of Appeal”. 
A short provision that in all cases where by statute there is an 
appeal from the County Court to the High Court the appeal shall 
lie to the Court of Appeal, would, of course, have been simpler, 
and in substance equally effectual;.but apparently it was feared 
that there would be difficulty a5 to procedure unless each statute 
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allowing appeals was dealt with expressly. As to House of Lords 
appeals, the Bill adopts the recommendation of the Business of 
of Courts Committee; but instead of requiring applications for 
leave to appeal to be made in the first instance to the Court of 
Appeal, and only to the House of Lords if refused by the Court 
of Appeal, the leave is to be either of the Court of Appeal: 
or of the House of Lords. This is an improvement. The Bill pro- 
vides for the hearing of petitions for leave to appeal by an Appeal 
Committee of the House of Lords, but it says nothing about 
imposing conditions. Probably it is considered that this is unneces- 
sary, but it would be safer to insert such a provision. The Bill 
makes no reference to “Lords Justices of Appeal,” as these Judges 
are called in section 6 of the_Judicature Act, 1925, which now 
regulates the constitution of the Court of Appeal; and since the 
rank can only be abolished by statute it may be presumed that the 
Lord Chancellor has yielded to the general wish, and decided not 
to ask Parliament to adopt the Report of Lord Hanworth’s Com- 
mittee in this respect.—L.J., 1934, p. 333. 





Adminstration of Justice-—-Hard on the heels of the Law 
Reform (Miscellaneous Provisions) Bill with its inroads on the 
long-established principles as to the effect of death on personal 
actions, which has now passed through the report stage in the 
House of Lords without opposition, there has issued from the 
office of the ever energetic Lord Chancellor another set of pro- 
posals of special professional interest, dealing with the adminis- ` 
tration of justice and directed against the present superabundance 
of appeals. The Bill, which deals in the first place with appeals 
to the Lords, does not err in the direction of audacity, contending 
itself with following the relatively mild recommendations of the 
Business of Courts Committee in their now famous Second Interim 
Report. After this year’s Long Vacation, all going smoothly, 
appeals to the House of Lords from the Court of Appeal are in no 
case to be as of right, but only by leave of one or the other body, 
power being given to the Lords to provide by order for the deter- 
mination by a committee of their House of petitions for leave to 
appeal. The existing restrictions on such appeals are by a sub- 
section explicitly conserved. Without doubt the House of Lords 
lists will be thinned out by the means proposed, but we could have 
contemplated with equanimity the entire abolition of the final 
appeal and the utilisation of the present Law Lords to reinforce 
the personnel of the Court of Appeal, of which a third division 
must inevitably be created. For the present, however, their Lord- 
ships’ House is, it seems, to retain its pride of place—L.T., 1934, 
p. 357. l 





——o 


Appeals from County Couris—The second section of this year’s 
Administration of Justice (Miscellaneous Provisions) Bill referred 
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to in the paragraph above—the similarity of title with the Act of 
1933, while, of course, eminently logical, may yet prove trouble- 
some—carries so far the recommendations of the Hanworth Com- 
mittee as regards Divisional Courts. The provisions of the new 
Bill relate only to appeals from County Courts, and do not by any 
means deprive the Divisional Courts of all their jurisdiction. 
Under the new arrangements, if placed on the Statute Book, the 
great bulk of appeals from County Courts, those under S. 120 
of the 1888 Act, will fall into line with those in Workmen’s Com- 
pensation cases and go straight to the Court of Appeal, as will also 
appeals from the Admiralty jurisdiction of County Courts, now 
heard by an Admiralty Divisional Court, and appeals in connection 
with tithes and the enclosuring of commons and so on. Similarly, 
the Court of Appeal will be substituted for the High Court in 
S. 31 (k) of the Supreme Court of Judicature (Consolidation) 
Act, 1925, where High Court decisions are now final in appeals 
from County Courts on points of law arising in probate causes 
and matters. Obviously, if the Hanworth Committee recommenda- 
tion is to be followed and all Divisional Courts abolished, a further 
Bill or Bills must be forthcoming. Even if, as may be, that now 
under consideration contains all the changes that in this respect 
may be looked for in the near future—the date is left to the Lord 
Chancellor to fix-—it is without doubt something to go on with. 
Whoever wants to realise what is involved in even a relatively small 
readjustment of the machinery of the administration of justice can 
study with profit the schedules of the present instalment-—L.T.., 
1934, p. 357. 





Lord Sumner—Lord Sumner, who died last week, at the age 
of 75, was one of the foremost lawyers of his day, though his dis- 
tinction was more in the technical than the popular aspects of law. 
At the Bar, when he was Mr. J. A. Hamilton, he made his mark as 
a commercial lawyer, and from 1901, when he took silk, until his 
appointment to the Bench, he was in the front rank in the branch 
of practice, sharing it during the later part of this period with 
Mr., now Lord Justice, Scrutton. In 1909, when Bigham, with 
whom he had been a pupil, left the Bench of the King’s Bench 
Division to be President of the Probate, Divorce and Admiralty 
Division, Hamilton was appointed to fill the vacancy, and then his 
judicial progress was rapid. In 1912 he went to the Court of 
Appeal, and a year later to the House of Lords, assuming the title 
of Lord Sumner of Ibstone. In 1927 he was created a Viscount. 
Jn the House of Lords, as well as in the Privy Council, Lord Sumner 
did notable work. From the many judgments he delivered, two 
may be mentioned as examples, Bowman v. Secular Society in 1917, 
and Russell v. Russell in 1924. In the former he was one of the 
majority who, against the dissent of Lord Finlay, L. C., held that 
Christianity is not part of the law of England, a result which, for 


LXVII] THE MADRAS'LAW JOURNAL. 79 


good or bad, marked a new era in the law. In the latter he was, 
with Lord Carson, in the minority on the question of evidence of a 
husband to bastardise a child born in wedlock, against a majority 
consisting of Lords Birkenhead, Finlay and Dunedin. “I am 
afraid,’’ he said, “that the sanctity of married intercourse passed 
into the limbo of ‘lost causes and impossible loyalties’ ın 1857’. 
Both as literature and law his judgments rank high in the records 
of the House of Lords, and such Judges as Lord Sumner furnish 
the strongest argument for its retention in its judicial capacity as 
the Final Court of Appeal —L.J., 1934, p. 349. 





General O’Dwyer and the One-Tihird Rule in India-—A living 
Balliol man who, like Lord Sumner, was not of the political kinder- 
garten and who owes no debt of gratitude to politics and politi- 
-elans, is General O’Dwyer, whose views on the proposed changes 
in the constitution of the judiciary in India have been read with 
Interest and respect by friends and opponents. He considers the 
White Paper proposal “to abrogate the present statutory provision 
that at least one-third of the Judges of a High Court must be 
barristers or Scottish advocates, and another: one-third must be 
members of the Indian Civil Service.” It is the threat to the ICS. 
third which he chiefly deplores. He says:—The tendency will 
be more and more to select the Judges from the Indian pleaders 
and advocates. It must be borne in mind that in nearly every 
Indian district the Bar-room is the focus of political activity, usual- 
ly of the advanced type; that most of the prominent Indian poli- 
licians, who -under the White Paper scheme will be the future 
Ministers, are lawyers—though often not  barristers—that-the 
Indian legal practitioners have therefore a powerful political ‘pull’ 
which in future will be much stronger than it is now, for the White 
Paper proposes to transfer the Courts to political control, and that 
they, would not be human—much less lawyers—if they did not use 
.that-‘pull’ for their own advancement.” 


You will observe that his views are somewhat marred by a 
common misconception regarding lawyers. It may be hoped that 
he is not oñe of those who would favour the transfer of the judi- 
ciary to the Civil Service in England and Wales; that the General’s 
criticism is intended for lawyers other than those of the U.K.; and 
that it was certainly not intended to include the Balliol lawyers, 
who in the Strand and Westminster have done so much for their 
country.—L.J., 1934, p. 359. 





Sumnertana.—Viscount Sumner, whose unexpected passing has 
called forth many tributes to his great distinction as a lawyer, was 
one of the few members of the Benth who could expound the most 
abstruse legal doctrines with a grace and felicity of language which 
transformed from a dull, prosaic performance to what may well be 
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iermed “a thing of beauty and a joy for ever’’. Scattered over his 
judgments with a profuse hand are innumerable sparkling obser- 
vations with just a touch of cynicism about them which make 
delightful reading and at once dispel the widespread notion that 
Jaw must necessarily be dry and unattractive. Even charter- 
parties, in the exposition of which he was so much engaged in his 
_ legal youth, were made to yield up matter for occasional merri- 
ment. Not long ago we called attention in this column to the fact 
that Sir Arthur Quiller-Couch, in the compilation of his Oxford 
Book of Prose, went to Lord Sumner’s judgments, as to those of 
Lord Bowen and Lord Macnaghten, fo find examples of splendid 
English in judicial pronouncements. Sir Arthur chose one of these 
remarkable judgments to exhibit Lord Sumner’s mastery of style, 
tbat he could easily have found many more equally felicitous. For 
‘quiet humour the present writer has always been attracted by the 
judgment delivered in the case of Attorney-General v. Reynolds 
(104 L.T.Rep. 852) when the noble lord was still a puisne of 
the King’s Bench Division. The matter in litigation scarcely 
seemed to lend itself to humorous exposition, involving as it did 
-questions as to common rights in the New Forest. In the elucida- 
tion of these it became necessary to consider the precise position 
from the legal point of view of a particular structure, sometimes 
called a “garden house,” sometimes a “bungalow,’’ and sometimes 
a ‘‘cottage,” which stood near the mansion house, the precise 
question being whether in respect of this structure certain rights 
could be claimed. The details of the vicinity are presented in the 
judgment, and as the reader follows the technical details his interest 
is heightened when he alights upon the following. pleasant touch: 
“In summer time, with a house full of guests, I have no doubt that 
3 bachelor guest might consider himself very tolerably lodged there; 
T think it is possible, in an emergency, even a man-servant might 
-consent to occupy it!” His caustic humour also appears in his 
judgment in Jones v. Jones [115 L.T.Rep. 432; (1916) A.C. 481], 
where it was laid down that an action for slander will not lie for 
words imputing sexual immorality to a schoolmaster, in the absence 
-of proof of special damage, unless the words are spoken of him 
touching or in the way of his calling. In the course of his exhaus- 
‘tive review of the authorities Lord Sumner finished by saying that 
“if a change of the law is desired, it is from the Legislature, as it 
was in 1891, that relief must come. It could be simply obtained 
‘by enacting that a schoolmaster should be deemed to be a woman 
-within 54 and 55 Vict. c. 51, s. 1!’-—-L.T., 1934, p. 386. 
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BOOK REVIEWS. 


AN INTRODUCTION TO THE Law OF LIMITATION AND PRESCRIP- 
TION (IN Britis Inpa), by K. J. Khambata, M.A., LL.B.,.F.S.S., 
Advocate (O. S.), High Court, Bombay, with a Foreword by The 
Rt. Hon. Sir Dinshah Fardunji Mulla, M.A., LL.D. Second Edition, 
1934. Price Rs. 3-8-0. 


The first edition of this book met with great appreciation from 
the highest quarters and its second edition has appeared none too 
soon after nearly three years of the first. The object of the book 
is to set out clearly the principles of the Indian Law of Limitation 
and Prescription and to give them in their natural order and not in 
the order of the sections and articles of the Indian Limitation Act. 
The structure of the Act itself has been criticised by Judges as not 
very artistic and a student of law trying to understand the subject 
is not likely to be greatly benefited if he is suddenly made to study 
the stout volumes of the late Mr. Mitra’s work on the subject. An 
introduction to the Law of Limitation and Prescription like the 
one by the author, which is mainly intended for students and 
written in “such situple language and arranged so systematically 
that he who runs may read” is therefore one to be welcomed by 
those for whom it is intended. It is gratifying to learn that the 


book has alieady been recommended by the Bombay Bar Council, 


for the Advocates’ examination. We have only to add that the 
present edition fully maintains the reputation built up by the first 
and brings the law up to date. 


Tue Law oF OFFiciaL RECEIVERS, by C. P. Ramachandra 
Rao, B.A., B.L. Published by V. S. N. Chari & Co., Nungambakkam, 
Madras. Price Rs. 3-8-0. 


We are glad to acknowledge the receipt of the Law of Offcial 
Receivers by Mr. C. P. Ramachandra Rao. In the book, the 
learned author deals with and comments on the provisions of the 
Provincial Insolvency Act relating to Official Receivers. The 
subject is dealt with not by way of mere commentaries on the 
sections of the Act but in chapters each dealing with a separate 
aspect of the subject. The book is divided into eleven chapters 
each dealing with a distinct topic. The insolvency rules of the 
Allahabad, Bombay, Calcutta and Madras High Courts are given 
by way of appendices. Finally, the author has pointed out some of 
the defects in the administration in insolvency under the Provincial 
Insolvency Act and given his suggestions for remedying the same. 
The above will show the usefulness of the book to those who have 
to deal with this branch of the law. 

J-a 
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THe Law RELATING To BAILS IN CRIMINAL MATTERS, by 
Ram Lal Anand, B.A., LL.B., Advocate, High Court, Lahore. 1934 
Edition. Price ‘Rs. 5. 


Mr. ‘Ram Lal Anand is already a writer on many legal 
subjects. The book under review is on ihe Law of Bails in 
criminal matters. The learned author deals with the subject 
exhaustively starting from the nature of bailable and non-bailable 
offences. The author then considers the powers of the High Court 
and Sessions Courts, bail during pendency of appeals and bail ina 
number of Special cases. Then the cancellation of bail bonds, their 
forfeiture, habeas corpus and release on probation of good 
conduct are discussed. The relevant cases are noted in their 
appropriate places. We would only suggest the addition of an 
index of cases noticed in the book to facilitate reference to them. 





‘THe INCOME-TAX DicEsT, by A. N. Aiyar, B.A., B.L. p veRat 
igh Court, Madras. Price Rs. 10: 

This Digest of Indian Income-tax .case-law combines the 
advantages of a subject index of the’ kind the’ author himself 
published some years ago with those of an ordinary digest. The 
advantage of such a publication is that one can easily find the case 
he wants on any particular matter without going through the cases 
on all the possible sections of the Income-tax Act. The case-law 
on the subject is a growing one and so far as Indian practition ers 
go, itis a rather unfamiliar subject. A publication like this meets 
a real need and the work is carefully done. 


—. 





- CasE-Law on Expert EVIDENCE IN Inpa, by Ram Prasad 
Srivastava and Charles E. Hardless, Allahabad. 


A book dealing with the case-law on expert “evidence is 
quite welcome owing to the growth and significance of expert 
advice in matters relating to Science and Art. But greater will be 
the satisfaction to find the case-law on this important topic col- 
lected carefully, as in this volume, in a form thal impresses us 
better than a mere digest of decisions. Save for the printer’s 
devil which has played havoc with the publication, one would 
easily be taken up with its neatness and general execution Zas well 

as with the table of cases and the index which enhance its value. 
We heartily commend the book to the notice of the lawyers. 
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LEGISLATION RESPECTING INAMDARS. 


Since we last wrote on this subject a Select Committee has 
sat and made its recommendations and the Government also 
has made legislative proposals acting on those recommenda- 
tions. The net result would seem to be that the Inamdar class 
has, instead of getting better, really fared worse for all its 
trouble. These proposals have one merit, however, in that they 
put an end to the interminable discussion centering round the 
formula “grant of melwaram to a person not owning kudi- 
waram”. On this question, with the aid of the presumption 
that the grant could, prima facie, have only been of the 
melwaram and other presumptions of a rather questionable 
nature, Courts at one time used to decide in favour of the 
tenant. The Privy Council turned the tide and though the 
final view is that there is no presumption either way and 
that the onus would vary according to the circumstances 
the principle that the burden of showing that the Civil 
Court’s jurisdiction is ousted is on the person pleading it, has 
come, with the imprimatur of the Privy Council, to the aid of 
the landlord which makes it fairly impossible for the tenant to 
show that any particular Inam is an estate. Extreme views on 
either side have wrought considerable hardship, there could be 
little doubt. One thing is fairly clear, viz., that where there is 
a whole village Inam with a complete revenue machinery such 
as that you find ina Government or Zamindari village with 
identical revenue terminology, prima facie the position of 
the tenants could not be very much dissimilar from that 
in those villages. The distinguishing feature of the Inamdar’s 
case from that of the Zamindar is: the unit being smaller, the 
possibility of an original grant of waste land and a subsequent 

K 
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settlement of cultivators on terms other than of occupancy is 
less remote than in a zamindari; in other words, that the 
variation from the normal type is not impossible in his case 
and also whatever the original type, change of circumstances. 
might have approximated his position to that of the ordinary 
ryotwari holder; at all events, it is not improbable that the 
comparative want of affluence of this class of landholders may 
= have led them to adopt, as opportunities presented themselves, 
more intimate relations with the land than could ever have been 
the case with the Zamindars. Where the method of dealing 
with the land has been the same as in the case of zamindaris, 
there could be no question of hardship by the new rule 
being enacted. The peculiar features of these inams even in 
the normal types of villages were recognised in the Actof 1908. 
and it was enacted that the acquisition of kudiwaram ina part 
of the estate by this class of landholders would put an end to 
the character of estate in respect of that part. 

The ideal way of approaching the question would have 
been to start an inquiry into the rights of the Inamdar and the 
ryot as they have been in practice before these disputes arose 
and frame a record of rights, the plan adopted in the United 
Provinces in respect of all tenures, with a presumption if you 
like in favour of the village being an estate. The inquiry 
might even be restricted to the question of estate or no- 
estate; if an estate, the normal consequences to follow with 
deviations as in the original Act. The suggestion of the 
Select Committee is to enact finally that all whole village 
Inams are estates, to recognise, in the matter of rights, 
deviations within very small limits from the zamindari type- 
and to have arecord of those deviations framed at an early 
date if moved to do so by the Inamdar on pain of losing his. 
rights if he did not so move. Those deviations consist in 
the recognition of certain new categories of land as private- 
land, viz., (+) land cultivated by the Inamdar for a period. 
of 12 years immediately prior to November, 1933, by his own. 
servants or by hired labour with his own or hired stock, 
(ii) land the kudiwaram of which was acquired before the Ist 
day of November, 1933, for valuable consideration not being 
land acquired at sale for arrears of rent in which case a 
12 years’ private cultivation as above prior to 1934 is insisted. 
upon. In cases where there is a final decree of the Court 
holding that the tenant:1s not entitled to occupancy, with 
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respect to such lands, the proposal is to allow the Inamdar free 
hand for 12 years. 

Whereas under the definition in Act VIII of 1934 only 
certain classes of Inam villages are estates, viz., “ those of 
which the land revenue without the kudiwaram has been 
granted in Inam to a person not owning the kudiwaram there- 
of,” under the present proposals all Inam villages become estates. 
Having regard to the course of decisions, prejudice to the 
Inamdars in this matter cannot be said to be illusory. Again, 
whereas under the Act, when kudiwaram is acquired, whatever 
the way in which it is acquired (not being in revenue sale, 
or by abandonment or surrender), e.g., by gift or inheritance, 
the land would cease to be part of the estate, under the 
present proposals it is only when it is acquired for valuable 
consideration, it becomes private land and in the case of acqui- 
sition by sale for arrears of rent, a further condition of cultiva- 
tion by the Inamdar for 12 years is insisted upon. In this 
matter also, the Inamdar loses heavily. So far as the tenant is 
concerned, however short the period of his occupation and 
whatever the terms on which he entered, he gets occupancy. 
Tenderness to people who have been long on the land is perfectly 
legitimate but as between new-comers and the Inamdars, regard 
being had to economic status of either, there is not apparently 
much reason to prefer the one class to the other. Of course, 
there is one aspect of the matter which has not been noticed 
and that is: in cases where land has never been held on 
terms of occupancy, there would be no data by which the exist- 
ing rents could be interfered with and, in that case, it 
is not clear on which side the advantage would lie, whether 
with the Inamdar with the competition rent and the security 
and facilities for collection afforded by the Estates Land Act 
or the tenant with fixity of tenure. Where such data are avail- 
able (the village being worked on other basis only in recent 
periods) the position of the Inamdar would be seriously 
prejudiced economically by the changes proposed. One 
can appreciate the claim of -long-standing tenants to fixity 
of tenure and to a reversion to the original rent, the enhance- 
ment, in the first instance, being unjustified but one cannot 
understand why recent entrants who never had any right or 
expectation of right should acquire those rights at the expense 
of Inamdars who have been de facto enjoying rents on the 
kudiwaram basis fora long time, possibly for much longer’ 
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time than one can remember. The justification in the case of 
zamindaris for the recognition of such rights in even new- 
comers is that in their case “the fair presumption is that 
when new occupants are admitted to the enjoyment of waste 
or abandoned lands, the intention is that they should enjoy the 
same terms as those under which the prior occupants of 
zamindari lands held.” That presumption cannot arise in cases 
where the practice has been long.otherwise. While recognising 
that the concession shown to 12 yéars’ personal cultivation is a 
well-considered one, we should think that the requirement 
of the case would have been completely met by reversing the 
course of decisions and raising a rebuttable presumption in 
favour of whole village Inams being estates as they are 
prima facie likely to be and leaving the hitherto recognised 
exemptions and deviations unaffected. 


SUMMARY OF ENGLISH CASES. 

SMITH v. CaspER (E.A.), Encar & Co., THE ‘‘Z1Gurps,” 
(1934) A. C. 209: 103 L. J. P. D. A. 28. 

Shipping—Freighit—Mortgagee of ship and equitable assignee 
of future freight—Subsequent assignee of fretght—No notice of 
assignment by morigagee—Notice by subsequent assignee— 
Priority. 

S was the mortgagee of S. S. Zigurds by a statutory mort- 
gage of April, 1929 and a supplementary agreement of the same 
date, which constituted an equitable assignment of her future 
freight. No notice of this assignment was given. In 1931 when 
' she arrived at West Hartlepool and the managing owner called on 
the ship brokers for further advance, they declined to advance 
unless protected. Thereupon the master of the ship gave a letter 
to them in these terms: “E., A. Casper, Edgar & Co., Ltd., Ship 
Brokers—Dear Sirs, Please pay the freight for my vessel the 
Zigurds and all demurrage which may be payable under the charter 
to my agents, Messrs. E.A. Casper, Edgar & Co., Ltd., and oblige, 
Yours faithfully, (s) F. Krauklin, Master.” The brokers there- 
upon advanced to the master and wrote to the receivers of cargo 
as follows:—“Dear Sirs—S. S. Zigurds—We beg to give you 
notice that we hold Captain’s authority to collect the freight per 
this steamer’s cargo, against which we have made payments”. 

Held, that the master’s letter was a good equitable assign- 
ment of her freight and the notice was sufficient notice of that 
assignment. Though the assignment in favour of the broker was 
later than that of S, yet as the notice of the earlier assignment 
was not given, the later one had priority. ; 
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MARTIN Cotes HARMAN v. THE OFFICIAL RECEIVER, THE 
PETITIONING CREDITORS, AND THE Trustee, (1934) A.C. 245: 103 
L.J. Ch. 158. 


Bankruptcy—Adjudication—Court of Appeal—A ppeal allowed 
on terms—Order varied asa term not complied with—Ad judication 
confirmed-—Appeal againsi—Leave not granied—A ppeal, compe- 
tency of. 

The appellant was adjudicated a bankrupt in August, 1932. 
On appeal, the Court of Appeal allowed the appeal in October, 
1932, on bankrupt undertaking to certain terms imposed on him 
and adjourned the appeal. But as the terms were not complied 
with, the order was withdrawn and the adjudication was confirmed 
with effect from August. The bankrupt applied to the Court of 
Appeal for leave to appeal to the House of Lords but leave was 
refused. Notwithstanding, the bankrupt appealed. 


Held, that the appeal was incompetent. This was no doubt an 
order in “ bankruptcy matters”. Chatterton v. City of London 
Brewery Co., Lid., (1915) A.C. 631, followed. As for the conten- 
tion that under S. 108, Bankruptcy Act, 1914, the Court of Appeal 
had no power to review or vary an order once made by it, that 
therefore the order was without jurisdiction and the appeal was 
therefore competent. 

Held, that if it was a complete nullity, then there was no 
jurisdiction in the House of Lords to deal with it but if it should 
be regarded as an order by the Court of Appeal and therefore 
prima facie appealable under the Appellate Jurisdiction Act, 1876, 
it must be treated as an order in the matter in respect of which it 
purported to be made. It purports to be made in ‘ bankruptcy 
matters’ and the appellant also treats it so in his petition to appeal. 
It is therefore hit by S. 108 and the appeal without leave of the 
Court of Appeal is incompetent. 


Sır Wittiam Henry Peat (Liguipator or M. I. G. Trust, 
LIMITED) v. GRESHAM Trust, Ltp., (1934) A.C. 252: 103 L.J. 
Ch. 173. 

Bankrupicy—Company—M ortgage by deposit of title deeds— 
Failure to register in time—A pplication to extend time—Instruc- 
tions to oppose extension—Subsequent withdrawal of the same by 
the company—“With a view of giving ..... a preference’—No 
direct evidence of intent to prefer—If can be inferred from with- 
drawal of opposttion—Bankrupicy Act, 1914, S. 44—Companies 
Act, 1929, S. 265. 

The M. I. G. Company, of which the appellant became the 
liquidator, deposited with the respondent Trust title deeds with a 


~~ 
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memorandum of deposit undertaking to execute any necessary 
deed in respect of the property charged. The Trust did not regis- 
ter the charge in time and an application was made by it under 
S. 85 of the Companies Act, 1929, for an extension of time on the 
ground that it was not done in time through inadvertence. The 
company originally briefed counsel to oppose the application but 
when it actually came on for hearing, the opposition was with- 
drawn. M. I.G. Co. was then in financial difficulties and a week 
after, it was ordered to be wound up. The appellant (liquidator) 
issued a Summons in the winding up to declare the registration 
void as a fraudulent preference ın that the company “suffered a 
judicial proceeding”. There was no direct evidence that the 
withdrawal was done by the company’s agents with a view to 
giving a preference to the mortgagees (Trust). 

Held, that even on the assumption that the direct and neces- 
sary result of the withdrawal of the instructions in relation to the 
respondents’ application was that an order extending the time for 
reg stration, which would not otherwise have been made was made, 
yet it is essential for the liquidator, on whom lay the onus, to 
prove that the company’s agents so acted with a view to giving the 
respondents a preference over the other creditors of the debtor. 

The head-note in In re Cohen, (1924) 2 Ch. 519 does not 
correcily express the result of the decision. 





PEARSON v. GEE AND BRACEBOROUGH SPA, Lip. (In LIQUIDA- 
TION), (1934) A. C. 272: 103 L.J. Ch. 151. 


Landlord and tenant—Underlease—Company—Provtsion for 
re-entry on liquidation other than voluntary—Winding up of 
Company—Action for relief from forfeiture commenced within 
one year—Not heard till after the expiry of a year—If right to 
relief lost—Law of Property Act, 1925, S. 146. 

In 1928 the appellant gave to the respondent company an 
underlease of certain lands and buildings for a period of 50 years, 
less a month at a particular rent and the lease provided that if the 
company should go into liquidation other than voluntary it should 
be lawful for the lessor to re-enter on the demised premises. On 
May 22, 1930, a petition to wind up the company was presented by 
a creditor and on June 2, 1930, a compulsory winding up order 
was made by the Court. The respondent commenced an action on 
October 23, 1930, for relief from forfeiture but the action was 
taken up for hearing only in January, 1932, more than a year 
from winding up order and judgment was delivered only on 
February 15 giving relief on terms. S. 146, sub-S. (10) of the 
Law of Property Act, 1925, provides that “where a condition of 
forfeiture on the bankruptcy of the lessee or on taking in €xecution 


LXVII] THE MADRAS LAW JOURNAL. 89 


of the lessee’s interest is contained in any lease, other than a lease” 
of certain excepted classes, “ then (a) if the lessee’s interest is 
sold within one year from the bankruptcy or taking in execution, 
this section applies to the forfeiture condition aforesaid; (b) if 
the lessee’s interest is not sold before the expiration of, that year, 
this section only applies to-the forfeiture condition aforesaid 
during the first year from the date of the bankruptcy or taking in 
execution”. 


Held, that since the application for relief against forfeiture 
was made within one year, the jurisdiction of the Court to deal 
with the application does not cease, because it was not dealt with 
before the year expired. 





Barstow v. INGHAM’s THORNHILL COLLIERIES, LIMITED, 
(1934) A.C. 304: 103 L.J. K.B. 425. 

Workmen's Compensation Act, 1931, S. 1—Miner’s nystagmus 
—Incapactty—Total or parttal—Termination of employment by 
notice—Inability to find employment—lIf entitled as on footing of 
total incapactty—‘Continuing effects of injury—Meaning of. 

A miner was in 1931 certified as disabled by miner's 
nystagmus contracted in the course of his employment with the 
colliery company. From 1931 the workman received compensation 
at 26s. 8d. a week as on total incapacity. In March, 1933, the 
employer applied for reduction on the ground that the incapacity 
was no longer total and the workman opposed it on grounds (1) that 
he could not get any employment in spite of all reasonable steps 
taken to secure one, and (2) that but for the ‘continuing effects of 
the injury’ he would be able to obtain work in the same grade in 
the same class of employment as before the accident. In April the 
employers served on the workman a notice terminating his employ- 
ment as required under the contract of employment. The work- 
man contended that the notice terminating his employment was a 
“continuing effect of the injury” within the meaning of S.1 of the 
Workmen’s Compensation Act of 1931. S. 1, sub-S. (4) provides 
that “if a workman who has so far recovered from the injury as to 
be fit for employment of a certain kind has failed to obtain employ- 
ment and it appears to the county court judge either—(1) that, 
having regard to allthe circumstances, it is probable that the work- 
man would, but for the continuing effects of the injury, be able 
to obtain in the same grade inthe same class of employment as 
before the accident, or (2) that his failure to obtain employment ts 
a consequence, wholly or mainly, of the injury, the judge shall 
order that the workman’s incapacity shall . . . . continue to be 
treated as total incapacity for such period...... n 
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Held, that “but for the continuing effects of the injury” have 
reference to the physical condition of the workman, and if at the 
time when the question 1s being considered by the judge, there is 
no contract of employment as between the employer and the 
workman, then the section has no application, even though the 
reason of the determination was because the employers thought 
that the man’s condition was not such that he would be able to come 
back to his work. 





WESTERN PowER COMPANY OF CANADA, LIMITED vV. CORPORA- 
TION OF THE District or Matsgut, (1934) A.C. 322: 103 L.J.P.C. 
67. 

Canada (British Columbia)—Matsqut Municipality—Supply 
of electric energy to—Contract with munictpahty—Construction 
of. 

The appellant is and was a company making and supplying 
electric energy for light and power in British Columbia in the vici- 
nity of Vancouver City. The respondent municipality of 
Matsqui is in the territory served by the company. The respond- 
ent granted to the company the right and privilege to sell 
electrical energy within the municipal limits. Cl. 11 of the contract 
stated that “the company covenants and agrees with the corporation 
that the company will not make any charge for the supplying of 
electric energy to the corporation or any of the inhabitants of the 
municipality greater than that paid for similar service by any 
municipality or the inhabitants thereof other than acity, and will 
not inany way discriminate against the corporation or residents 
of the municipality”. The electric company charged higher rates 
for Matsqui than to another municipality of Burnaby. The latter 
was nearer io Vancouver City with a population of 26,000 and an 
area of 24,320 acres, whereas Matsqui was more distant, of 7,200 
population and 54,542 acres in extent. The company charged 
therefore higher rates as it was more costly to supply to such a 
distance and to a scattered population over a larger area and 
contended that the ‘service’ was not ‘similar’. 

Held, that the company cannot make higher charges; that the 
words “similar services” in cl. 11 is not directly concerned with the 
cost to the company supplying or to difference in local conditions 
of supply, but simply to such difference or similarity in the energy 
supplied as is illustrated by the contract itself, such as ‘lighting 
service, “lighting and power service’ and so on. What the 
appellant agreed to was that its schedule of rates should not be 
higher than the schedule of rates of any other such company in 
British Columbia for ‘‘similar service’’—that is, on a comparison 
of the detailed charges of one with the other. 
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K. D. Joseren v. EsTHER PHItrips, (1934) A.C. 348. 


Wsll—Consiruction—“Personal effects in my room including 
pictures, roll-top desk and chiffonier with their contents” —Pass- 
books and promissory notes in desk—If passes under the bequest. 


A testator by lis will bequeathed “my personal effects in my 
room, including pictures, roll-top desk and chiffonier complete with 
their contents to my niece, Esther Phillips, wife of Nathan 
Phillips”. ‘There were other specific pecuniary legacies also. In 
the roll-top desk, there were three bank pass-books and nine pro- 
missory notes payable to order and not endorsed. 


Held, that the pass-books, etc., did not pass under the clause, 
The bequest is one of personal effects and it cannot properly be 
said that by the mere direction to include the desk with its con- 
‘tents, he intended so to enlarge the scope of the bequest as to 
include property not within the term “personal effects”. 


WILCHICK v. MARKS AND SILVERSTONE (SILVERSTONE, THIRD- 
Party), (1934) 2 K.B. 56. 

Tort—Landlord and tenant—Premises adjoining highway— 
Shutter falling on and injuring a passer by—Liability of landlord 
and tenant. 

The plaintiff was walking along a highway, on which a house 
abutted. While she was walking, a shutter fell from a window of 
the premiscs and struck her on the head, causing serious injuries. 
M.wasa weekly tenant since 1914 of S., the landlords, at 35s. 
a week and the rent was gradually increased to 2/. 13s. 8d. weekly. 
There was no contractual obligation to repair either on the land- 
lords or the tenant, but an entry in the rent-book reserved to the 
landlords the right to enter and do repairs. M had informed the 
landlords of the defective condition of the shutter but he did not 
repair it. In an action against S. and M. for damages for injuries, 
the tenant issued a third-party notice claiming that if he should 
be held liable, he should be indemnified by S. (the owner). 

Held, that in the absence of an express term in the contract of 
tenancy to repair, the mere fact that as allowed by the Rent Acts, 
the landlord increased the rents to the statutory maximum, did 
not import an agreement to repair which was not in the original 
letting ; and if the plaintiff was only a visitor to the premises, then 
she would have had no cause of action against the landlords, as no 
duty was owed to visitors by the landlords any more than to the 
tenant. But here the landlord had the authority to go on to the 
land, effect repairs and prevent injury to passers on the highway, 
and having that authority and knowing of the necessity to exercise 
it, they failed to do so and hence are liable. The tenant also is 

L 
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liable and the mere fact that he has made a contract with his 
landloid cannot alter his duty to the persons on the highway. 


SAMUEL V. ADELAIDE CLUB, Ltp., (1934) 2 K.B. 69. 


Betting Act, 1853, Ss. 1 to 4—Gaming and betting—Letting of 
remises for a social club—Condition that it ought not to be used 
Jor any illegal purpose—Telephone on premises— Club members 
communicating with a bookmaker through telephone—If place 
‘used’ for purpose of betting within the Act. 

S, the owner of a premises, let a large room in that building 
to a social club 4, and it was aterm of the letting that the club 
would not use the premises or permit it to be used for any illegal 
purpose. The club entered into an arrangement with P,a book- 
maker firm, that that firm should act as bookmakers for members 
of the club and should open credit accounts with them. The club 
installed a telephone connecting the club room with the office of 
the bookmakers and thereby the members communicated their 
proposed bets to the bookmakers for acceptance of the latter. The 
bookmakers supplied information regarding races to the club and 
an agent attended often at the clubto make and receive payments. 
The book-makers paid 24 per cent. commission to the club on every 
bet made with a member of the club as such. S brought an action 
to restrain the club from so using the premises for an illegal pur- 
pose. The defence was that in law the contract is made where the 
bookmaker receives and accepts the offer, namely, in his own office, 
and that the club was not therefore being used for the purpose. 


FHeld,.that the club room was used for the purpose of persons 
procured by the club carrying on 2 betting business, betting in the 
interest and for the benefit of the club, with persons resorting 
thereto. The section does not say that the place shall not be used 
by the forbidden person, but that it shall not be used for the 
purpose of the forbidden person betting with persons resorting 
thereto. A premises can be used for the purpose of betting 
although the actual bet is not made there. 

Taylor v. Monk, (1914) 2 K.B. 817, Lennox v. Stoddart, 
(1902) 2 K.B. 21, Shuttleworth v. Leeds Greyhound Association, 
Ltd., (1933) 1K. B. 400 and Attorney-General v. Luncheon and 
Sports Club, Ltd,, (1929) A. C. 400, relied on. 





DuKE oF ATHOLL v. Reap, (1934) 2 K. B.92: 103 L. J. K.B. 
417. i 
Practice—Decision of a Metropolitan Magistrate—A pplication 
to state and sign a case— Transmission of case to the High Court, 
but without notice to the.other party—A ppeal, if competent. 
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Section 2 of the Summary Jurisdiction Act, 1857, provides 
thai “after the hearing and determination by a justice or justices 
of the peace of any information or complaint .. either party to the 
proceeding. .... may, if dissatished with the said determination 
as being erroneous in point of law, apply in writing within three 
days after the same to the said justice or justices, to state and sign a 
case... for the opinion thereon of one of the Superior Courts 
of Law to be named by the party applying ; and such party, herein- 
after called ‘the appellant,’ shall, within three days after receiving 
such case, transmit the same to the Court named in his application, 
first giving notice in writing of such appeal, with a copy of the 
case so stated and signed, to the other party ..... respondent’. 


The appellant A was convicted of having sold a ticket in a 
lottery. Upon 4’s application within three days therefrom, the 
magistrate stated and signed a case for the opinion of the High 
Court. A’s solicitor filed the case stated in the High Court and at 
the same time notified the solicitor for the prosecution that he had 
done so, and forwarded to him a copy of the case stated and of 
the notice of appeal. 


Held, that the giving of the notice of appeal with a copy of 
the case stated is a condition precedent which cannot be waived, 
and without compliance with which the High Court has no juris- 
-diction to entertain the case stated. 

Simmonds v. Elliott, (1917) 2 K. B. 894, not followed. 

Ashdown v. Curtis, (1862) 31 L. J. (M. C.) 216, followed. 





LIDDLE v. YORKSHIRE (NortH Ripinc) County CoUNCIL, 
(1934) 2 K.B. 101. 

Tort—Negligence—Road imnprovement—Excavated earth at 
edge of a new retaining walt—Infant climbing on the heap and 
falling—Liabilily of council. 

The defendant council was improving a road by making a 
sharp dangerous coiner into a much easier and safer one. This 
was done by removing an old wall and the field beyond it so as to 
make a rounder corner, and erecting a retaining wall on the out- 
-side edge of the corner. The process of excavation and construc- 
‘tion produced a quantity of unwanted soil. This was stacked on 
the new verge against the new retaining wall. The children of the 
neighbourhood used 10 play about the works when there was no one 
there, but, if there were workmen, the children were always 
warned off. One day, after the workmen had gone, two boys 
walked up the heap and sat on the new wall. The plaintiff L, an 
infant of seven years, joined them. All these had been warned by 
the workman before. L in playfully waving his arms fell over 
backwards and was injured. Inan action for damages, 


94 THE MADRAS LAW JOURNAL. [ VoL. 


Held, that when he fell off the wall, L was only a trespasser. 
He was not an invitee, 4.e.,a person invited to come on to the wall 
for some purpose in which the defendants and plaintiff were both 
interested. Hewas not a licensee either. Far from tacitly per- 
mitting children to play there, the defendant’s servants drove them 
away when they had an opportunity of doing so. The defendant 
council owed no duty to L, except the duty they owed to tres- 
passers and unless the heap of soil was put there with a view to 
injure, which is not suggested, the owner is not liable if, in tres- 
passing, the plaintiff is injured. This was not a user incidental to 
the using of the highway. On the other hand L was using it for 
a purpose for which it was never intended. 

Held also that the heap of soil near the wall did not constitute 
a nuisance on the highway (7) because the grass verge had not yet 
been cleared and made part of the highway, though it would become 
part of it after the road is completed, and (ii) because it did not 
constitute a danger to those lawfully using the highway. 

Per Scrutton, L.J.—‘In my opinion, to make the landowner 
liable for injury to a child on his land, it must be proved that he 
expressly or impliedly invited children on to his land, and either 
did an act which caused damage with knowledge that it might 
injure the children, or knowingly permitted the existence on his 
land of a hidden danger or trap. The invitation might be 
implied from knowledge that children frequented the land without 
interference. For obvious dangers, such as unguarded water, 
natural or artificial, he will not be liable.” 





FLOWER v. EsBw VALE STEEL, [Ron AND CoAaL COMPANY, 
Limitep, (1934) 2 K.B. 132. 

Master and Servani—Dangerous machine—Statutory duty to 
fence—Insufficient fencing—Injury to workman—Action for 
damages—Contributory negligence of workman—If a valid 
defence, 

The owners of a metal sheet and galvanizing factory were sued 
by their servant employed in working a sheet roller leveller machine 
and in cleaning it from time to time, for damages for injury to his 
left hand, on the allegation that it arose from the negligence of 
and breach of statutory duty by the employers in not securely 
fencing the machine at their factory. The defendants pleaded that 
it was caused by the contributory negligence of the employee in 
that he was cleaning from an improper part of the machine. 

Held, that contributory negligence of a plaintif is a defence 
open to an action for an admitted breach of a statute. 

Dew v. United British Steamship Co., Ltd., (1928) 139 L.T. 
628, Caswell v. Worth, (1856) 5 El. & BI. 849 and Senior v. Ward, 
(1859) 1 El. & B1. 385, followed. 
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Bourke v. Butterfield and Lewis, Ltd., (1926) 38 Common- 
wealth L.R. 354 (Australia), not followed. 

Per Talbot, J— “Itis of course perfectly familiar doctrine 
that obtter dicta, though they may have great weight as such, are not 
conclusive authority. Obiter dicta in this context means what the 
words literally signify, namely, statements by the way. Ifa Judge 
thinks it desirable to give his opinion on some point which it is not 
necessary for the decision of the case, that, of course, has not the 
binding weight of the decision of the case and the reasons for the 
decisions. It seems to me, however, to be an abuse of language to 
describe as obtter dicta the deliberate pronouncements in Dew’s 
case, which were all made expressly as reasons for the decision to 
which the Court there came, and even if I did not assent to them, 
I should certainly regard these pronouncements as authoritative.” 





ELIAS AND OTHERS v. PaSMORE AND OTHERS, (1834) 2 K.B. 
164. 

Criminal Law—Arrest of H on warrant—Entrance on third 
parties’ premises for the purpose—Setzure of documents from the 
premises—Some incriminating H and some not—Trespass by 
poltce—Damages. 

One H made a speech in Trafalgar Square, in consequence of 
which a warrant for his arrest was issued. In executing it, the 
police officers entered the plainrff's premises and there seized and 
removed a number of documents. Some of them were marked as 
exhibits and used on the trial of one of the plaintiffs E, ona 
charge of inciting H to commit the crime of sedition. Among 
those retained was a copy of a letter signed ‘P.C.’ written by a 
police constable to a Labour paper, and found on H. Such of the 
documents as were not required or used at the trial of E and H 
were returned. In an action against the police officers that arrested 
for damages for trespass to the premises and damages for deten- 
tion of the documents seized from the premises, 

Held, that the defendants were trespassers ab initio only as to 
the documents and goods that were seized, and they were not liable 
for any damages in respect of the entry on the premises for the 
purpose of lawful arrest of H. There is a right to search on arrest 
the person arrested but this does not authorise the seizure and 
taking away of documents and other property found on premises 
occupied by a person other than the person of whom the arrest was 
made. See Bessell v. Wilson, (1853) 20 L.T. (O.S.) 233. Dillon v. 
O’Brien, (1887) 20 L.R.Ir. 300 clearly lays down that constables are 
entitled upon a lawful arrest by them of a person charged, to take 
and detain property found in his possession, which will form 
material evidence on his prosecution for that crime, and that would 
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include property which would form material evidence on the pto- 
secution of any criminal charge, Though the seizure of documents 
not in the warrant or in the possession of the arrested may be 
originally wrongful, yet the interests of the State must excuse the 
seizure of those documents, if it appears in fact that such docu- 
ments were evidence of a crime committed by any one; and as the 
documents retained were capable of being used and were used as 
evidence in the trial of E, their seizure would be excused. The 
police are entitled to retain property the taking'of which is excused 
until the conclusion of any charge on which the articles are 
material but their detention even after the trialof E and H have 
been concluded 1s wrongful. 





TURTON v. TURNBULL, (1934) 2 K.B. 197. 
Agricultural Holdings Act, 1923, S. 12—Notice to quit— 
Reasons given in a separate letter—If suficient under S. 12. 


The Agricultural Holdings Act, 1923, S. 12, sub.-S. (1) states 
that “where the tenancy of a holding terminates by reason of a 
notice to quit given by the landlord, and in consequence of such 
notice the tenant quits the holding, then, unless the tenant— (a) was 
not at the date of the notice cultivating the holding according to the 
rules of good husbandry .... and unless the notice to quit states 
that it is given for one or more of the reasons aforesaid, compen- 
sation for the disturbance shall be payable to the tenant..... 

A landlord gave the tenant a written notice to quit and accom- 
panying that notice and enclosed in the same envelope was another 
letter giving the reasons for the determination of the notice, which 
was of a different date. The letter containing reasons stated “I 
anı therefore bound to serve the notice which accompanies,” 

Held, that if there are two documents they must be connected 
internally with each other to construe them as one. In this case 
they were sent in the same envelope and one of them refers toand 
is to be read with the other. 

It is not necessary that each should refer tothe other. The 
notice to quit therefore sufficiently gives the reasons within the 
meaning of S. 12, 

LONDON JEWELLERS, LIMITED v. ATTENBOROUGH. SAME V. 
RoBeRTSONS (Lonpon), Limirtep, (1934) 2 K. B. 206: 103 L.J. 
K. B. 429. 

Sale of Gaods Act, Ss. 18 and 25—Goods obtained by W from 
owner on upprobation—Goods fraudulently handed over by W to 
another, who pawned them in her own name—Pawn, if valid. 

One W represented to the London Jewellers, Ltd. that he 
‘could sell certain of their articles to actresses, and got from them 
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several jewellery on ‘appro’. A. note was signed by W to show 
that he had so received them on the following terms :— 

“Mr. L. Waller, Dr.to London Jewellers Ltd., 418, Strand, 
W. C. 2: Dia. and Sapphire Platinum Bracelet, £350. On Appro. 
(Signed) L. Waller.” W never sold them or accounted for them 
but he handed them over to one or other of three or four women, 
who pawned them in her own name, with the defendants. The 
jewellers sued the pledgees for return of the articles or their value. 
It was admitted that in taking the articles the defendants acted in 
good faith and believed that they were trading solely with the 
women. W never in fact showed the jewellery to any one for the 
purpose of selling it and his original intention itself was to so 
fraudulently deal with it. 

Swift, J. held that W was not a buyer and therefore S. 18 (4) 
and S. 25, sub-S, (2) did not avail the defendants; nor did S. 2, 
sub-S. (1) of the Factors Act, 1869, apply because W was not.a 
mercantile agent. He only disguised himself as a mercantile agent 
merely for the purpose of obtaining possession of the plaintiff’s 
chattel. Assuming W was a mercantile agent, Swift, J., inclined 
to the view that he stole it by means of a trick and cannot therefore 
be said to have taken it with the consent of the owner, but felt 
compelled by Folkes v. King, (1923) 1 K. B. 282, to hold the 
contrary. 

On appeal, held (reversing Swift, J.) that when W, who 
received goods on sale or return pledged them, he thereby did an 
act adopting the transaction within the meaning of S. 18, R. (4) 
of the Sale of Goods Act, so that the property in the goods passed 
to them, the reason being that he had no right to pledge them 
unless he was the owner. Though itis correct to say that when W 
received the goods he was not a buyer because he was to deal with 
them either ‘on appro’ or on sale or return, yet the jewellers were 
giving him a right to sell, and when he exercised the right to sell 
he became a buyer. Further when goods were delivered to W ‘ on 
appro’ and the consent was obtained by misrepresentation, it was 
not larceny by a trick but was an obtaining of the goods by false 
pretences and therefore the possession of W was valid until the 
contract under which the possession was obtained was determined ; 
and the position was that the true owner had assented to W (the 
agent) having possession and there was a true consent. The 
jewellers gave possession of the articles to W with authority to 


dispose of them and pass title to the property in them to the 
transferee and the fact that W had, from the beginning an inten- 
tion to appropriate the proceeds to himself, will not affect the bona 
fide transferee. The defendants were therefore protected. 


Kirkham v. Attenborough, (1897) 1 Q. B. 201 and Folkes v. 
King, (1923) 1 K. B. 282, followed. 
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BENNETT v. BENNETT, 103 L. J. P. D. A. 38. 


Diworce—Matntenance order “until further order ”—Order 
on husband to pay at a particular rate—Petition for reduction— 
Wife's remarriage—If her new husband’s means can be considered. 


A husband against whom an order for maintenance expressed 
to be ‘until further orders ’ was made, petitioned to the Court to 
reduce it on the ground that his income had decreased. He relied 
also on the fact that the wife had remarried and her new husband’s 
salary was £600 a year. 

Held, that it is the practice to regard the introduction of the 
words ‘until further orders’ in the original maintenance order as 
enabling the Court, when the matter comes up for review, to have 
regard to all the statutory factors available for consideration in 
the first instance. The fact that the wife has married again can 
be taken into consideration, in view of the fact that the husband’s 
ability to pay has lessened. 


a ~ 


JOTTINGS AND CUTTINGS. 


“Gold-Digging” in the Courts—In the case of Ley v. 
Hamilton in which, towards the end of last week, the Court of 
Appeal ordered a new trial, Lord Justice Maugham spoke strongly 
about the excessive amounts which nowadays are often given by 
juries in libel actions. The sumof £5000 had been awarded in 
the case referred to, and his Lordship agreed that the appeal ought 
to succeed on the ground, inter aha, that no twelve men could 
reasonably have given such damages. It had, his Lordship said in 
effect, recently become the practice of juries, especially in cases 
which newspapers had treated as matters of intense public interest, 
to return verdicts for sums many times as great as those which a 
few years ago would have been deemed quite adequate. It would, 
he added, be an ill day for the public and the courts if a libel action 
came to be looked upon in the light of a gold-digging operation, 
and the Court of Appeal should interfere whenever it took the view 
that the damages given were out of all proportion to the injury 
inflicted. ‘The assessment of damages is,” as was said in Davis v. 
Swepstone (1886), “peculiarly the province of ithe jury in an 
action of libel. The damages in such an action are not 
limited to the amount of pecuniary loss which the plaintiff is 
able to prove”. In Taf Vale Ratlwayv. Jenkins (1913), Lord 
Atkinson remarked, “I understand the rough rule applicable 
to the setting aside of a verdict on the ground of excessive 
damages to be this, that it should be set aside if the court 
cannot find any reasonable proportion between the amount 
awarded and the loss sustained’, Of course, the Court of 
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‘Appeal cannot order that theresshalt be'a new trial ‘unless the 
plaintiff consents to accept a reduced amount (Watt v. Watt) 
(1905), but successful plaintiffs would be*much more ready to 
come to terms if the Court of Appeal took a sterner view 1n sich 
cases::—L. T., 1934, p. 448, 


— 





Unrealised Ambittons:—In the law as in other callings the tale 
of unrealised ambitions isa long and melancholy one. A young 
man, with all the enthusiasm characteristic of juvenescence, starts 
off with every indication of promise of great things and then there 
cores “a frost, a killing frost--and then he falls’, in many instances 
for no explicable reason, although in others there may be very 
obvious causes of failure. But the curious thing about the law in 
this matter is the fact that mot a few who have reached almost the 
top of the ladder have then met with disappointment and subsided 
into comparatively humble posts which till then they would have 
scorued to accept. A notable instance of this was the case of Sir 
William Horne who enjoyed a very large practice in the Court of 
Chancery. .He became Solicitor-General in 1830 and Attorney- 
General in 1832, having Campbell as his subordinate as Solicitor- 
General, the latter an ambitious man and scarcely relishing playing 
second fiddle to Horne, especially as the latter was not a success 
in the House of Commons, where the Whig Government in 
those critical days wanted men of sterner stuff to cope with 
the embittered opposition they were encountering. Apparently 
between Campbell and Brougham, the Lord Chancellor, a 
scheme was prepared by which Horne should be shelved and 
Campbell take his place as Attorney-General. Brougham accord- 
ingly proposed to Horne that he should accept a judgeship in the 
Court of Exchequer in succession to Baron Bayley. Horne was 
willing to accept the offer on the understanding that he should be 
exempted from the obligation of going circuit, but as it was soon 
found that the other judges objected to such an arrangement as it 
would throw additional work upon them, Brougham then told 
him that he must accept the post unconditionally, and as he 
declined those terms he had to accept the inevitable, namely, to be 
superseded by Campbell as Attorney-General. It was generally 
felt at the time that he had been badly treated and had in fact been 
jockeyed out of his place by the pushful activities of his successor, 
with not a little blame attaching also to Brougham.—L. T., 1934, 
p. 495, 





Horne’s Later Career,—After continuing to practise in 
Chancery for a year or two Horne began to feel the ever-increas- 
ing competition of younger men, and in 1839 he was fain to accept 
from Lord Cottenham, the then Lord Chancellor, the post of 

M 
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Master in Chancery which, as may well be supposed, was extremely 
galling to one who a few years before seemed to have the ball at 
his feet and might justifiably have expected to reach one of the 
very highest positions in the Courts. He did not like his new work, 
and his temper was not of the best, a failing which he appears to 
have inherited from his father, the Rev. Thomas Horne, who kept 
‘a private school at Chiswick, having there as one of his pupils 
John Singleton Copley, afterwards Lord Lyndhurst. Horne pere 
was, we are told, a good classical scholar “but not free from some 
infirmities of temper,” a pleasingly mild way of stating the facts. 
Sir William exhibited the like infirmity of temper, and garnished 
the proceedings before him by a plentiful use of impatient exclama- 
tions and oaths, which it appears were all too faithfully reproduc- 
ed in the shorthand notes. One who often appeared before him 
has left it on record that he had held such a note in his hand when 
‘appearing before the Lords Justices, but, not being courageous 
enough to read it aloud, he contented himself by handing it up to 
the Bench for their information and delectation. Horne continued 
‘in office till the abolition in 1852 of the old Masters in Chancery.— 
L. T., 1934, p. 456, 


—e 





Poor Persons Procedure—-The work undertaken by the 
Bentham Committee for Poor Litigants deserves much wider 
advertisement and appreciation than it has hitherto received. The 
annual report of this body for 1933-34, the fifth of the series, 
sets out an array of facts and figures which reflects considerable 
credit on those concerned. The Committee acts as a central 
organisation and executive committee of the London Council of 
Poor Man’s Lawyers and at the Poor Man’s Lawyers Centres 
advice is given free of charge to over 20,000 persons yearly. The 
number of applications during 1933-34 in specific cases was 636, as 
against 593 in the previous year and 699 cases were dealt with as 
against 656 in the previous year. Of these 120 were settled out of 
Court, thirty-six were the subject of successful proceedings, and ten 
were unsuccessful. Applicants interviewed and advised numbered 
470, The highly organised and state-aided service of The Law 
‘Society’s Poor Persons Committee is available for High Court 
litigants who have insufficient means, but is not available for the 
majority of the very poor who fight small civil cases in the county 
‘court and in the police court. The Bentham Committee seeks to fill 
up that gap, but it labours under the difficulty of having to-rely on 
voluntary contributions and also that of finding an adequate 
number of solicitors who are willing to give their services gratuit- 
‘ously. The utmost care is taken to ensure that only those who 
cannot afford legal services in the ordinary way, applying the 
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Same standard of means as is employed by the Poor Persons 
Committee for the High Court, receive assistance; such assistancé 
is refused where there are no merits in the applicant’s case, and 
satisfactory settlements are frequently secured by negotiation. Not 
only does the Poor Persons Committee of The Law Society refer 
poor people to the Bentham Committee (rather over one-quarter 
of the Committee’s work arises in that way) but many come at the 
suggestion of officials of the London County and police courts, and 
of hospitals and public bodies to which the work of the Committee 
is being found increasingly helpful. The fact that insufficient 
support is given to the work by solicitors in London is corroborat- 
ed by the recently issued annual report of The Law Society’s and 
Provincial Law Societies’ Committees on their work during 1933, 
included in The Law Society’s annual report for 1933: “It is 
noted with regret”, says the report, “that although in the provinces 
there is generally an adequate number of solicitors expressing 
their willingness to assist, and that in many provincial districts 
every practising solicitor has allowed his name to be entered on 
the rota, the proportion of London practising solicitors who have 
offered their services is inadequate’. It may be that conditions in 
London are somewhat different from those in the provinces, but it 
is to be hoped that this statement by the Poor Persons Committee 
will bear fruit, and that an increasing number of London practi- 
tioners will assist in this excellent work.—S. J., 1934, p. 457. 


Constitutional Itberty.—“ Amid the cross-currents and shifting 
sands of public life the law is like a great rock, upon which a man 
may rest his feet and be safe.” These words from the Address 
which the Lord Chancellor delivered to the Law School at Bristol 
last October are quoted in the notable article on “ The dangers of 
the Sedition Bill,” which Sir William Holdsworth, K.C., contribu- 
ted to last week’s Spectator, a Bill—in its full title the Incitement 
to Disaffection Bill—which he describes as “the most daring 
éncroachment upon the liberty of the subject which the Executive 
Government has yet attempted at a time which is not a time of 
emergency.” Sir William uses Lord Sankey’s words to clinch his 
argument that the safety of the subject, enshrined in the Constitu- 
tion, and protected by the High Court, is endangered by measures 
designed to increase bureaucratic influences, and he calls in aid 
many great authorities, the Lord Chief Justice included. His arti- 
cle is in accordance with the protest made at Oxford recently, to 
-which we referred at the time (77 Law Journal, 299). And already 
this and other protests have borne fruit in the alterations in the 
Bill which the Attorney-General has either made or a¢cepted in the 
Standing Committee.—L. J., 1934, p. 1. 
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The Alterations in the Sedition Bill—tThe alterations, indeed, 
have been so extensive as to make the Sedition Bill a very different 
measure from what it was when introduced. Its ostensible object 
is to make it an offence to endeavour to seduce any member of His 
Majesty’s forces from his duty or allegiance. That is Cl. 1, and is 
a reproduction of S., lof the Incitement to Mutiny Act, 1797. The 
words “maliciously and advisedly,” which occur in that section, 
were dropped in the Bill, but they have been restored. But the 
trouble with the Bill is that it is atmed also at the possession of 
documents which might have the effect referred to in Cl. 1, and 
that it gives the right of search for such documents. The amend- 
ments have gone some way to meet the objections to it, and instead 
of a search warrant being granted by a single justice, there must 
now be two. Butas Sir William Holdsworth says this is a juris- 
diction which should only be given to a tribunal free from political 
bias, and, in practice, that means that it should be confined toa 
Judge of the High Court. It is not for us to specify the kind of 
literature which might incur the displeasure of justices, but at any 
rate a High Court Judge would not be scared by the “ Bigelow 
Papers, ” or treat “ Recessional” as a pacifist screed, inviting the 
ruin of the Empire. And Sir Thomas Inskip has not shown yet 
any real public danger which calls for the Bill. As the Govern- 
ment well know, the revolt against war, and the desire for the sub- 
stitution of the reign of law, is-a growing force, but that has 
nothing to do with the Sedition Bill, Sir Williani’s Article takes 
rank with Mr. Baldwin’s speeches as a weighty contribution to the 
cause of constitutional liberty. Either Fascism or Communism, 
Mr. Baldwin has said, means Civil War, and current events show 
that it is still possible for a ruthless adventurer 


“to wade through slaughter to a throne and shut the gates of 
mércy on mankind.—L. J., 1934, p. 1. 





Law Societys Notes——The Law Society’s report deals with a 
number of topics of very great interest to lawyers. The Society’s 
membership continues to increase, and it is not only fully represen- 
tative of the profession, but actually includes in its membership 
the great bulk of practising solicitors whose names appear in the 
Law List. Its recent activities have been of great advantage to 
members and non-members, as where the Home Secretary was 
convinced that a fee of two guineas for the conduct of a case on 
appeal from costs of summary jurisdiction under the new legisla- 
tion was inadequate, and agreed that three guineas should be paid. 
The Society’s reasoned opposition to the L. C.’s “ Court expert” 
was not successful. The rule whereby the “ experts” . report 


becomes part of our legal system is now in force. 
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In the matter of “touting”, the Society’s view is strongly 
expressed, but it is obvious that there must be some latitude in de- 
termining whether in a particular case a charge less than-the 
minimum search fee is permissible or not. Inthe great majority 
of cases there is no difficulty, as the Society observes; but there 
will be some cases when the charging of less than the prescribed 
fee cannot be regarded as “ touting”.— L: J., 1984, p. TI. `: 





Touting and Helping Poor Persons-——The Society defines 
“ touting ”, so far as “ undercutting ” is concerned as follows: 
' © The council take the view that the acceptance by a Solititor 
of remuneration at less than the statutory or customary rate with 
the object or result of attracting to the solicitor concerned business 
which might not otherwise reach him constitutes the offence of 
touting ”. . 8 

It adds that “ Each case must depend on its own facts, but in 
the vast majority of cases, and particularly those arising in 
districts where an agreed minimum scale is in force, undercutting 
can have no object or result other than the attraction of business, 
and therefore the following general principle may be laid down— 
namely, that the offence of touting is committed by a solicitor who 
by his conduct directly or indirectly holds himself out or allows 
himself to be held out (not necessarily by name) as being prepared 
to do professional business at less than the scale of charges 
generally recognised in the area where the solicitor practises”. 

This is sound sense: and it does not include the cases where 
charges are modified or reduced because a client is too poor to pay 
the appropriate fees. Already the profession does a vast amount 
of work for the poor, free of charge because there are “poor 
persons ” who cannot pay. And the Bentham Committee are call- 
ing for still more volunteers. There are persons not quite so poor 
as those who come within the current definition ; and in the case of 
such persons it would be an ill service to say to solicitors: ‘‘ You 
must charge the scale fees or none at all”. The Society, as you 
observe, do not say so.—-L. J., 1934, p. 12. 

Acquitlal on Previous Charge: Cross-examination.—In the 
House of Lords, towards the end of last week, the Lord Chancel- 
lor (Lord Sankey) detailed with extreme clearness their Lordr 
ships’ reasons for allowing the appeal and quashing the conviction 
in Maxwell v. Director of Public Prosecutions, William Maxwell, 
an aged herbalist, had, it will be remembered, been convicted at 
York Assizes of manslaughter and of using an instrument with 
the intention of procuring miscarriage. On another page of, this 
nssue (post p. 14) will be found some account of the case;.the most 
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salient facts giving rise to the appeal being that the appellant had 
given evidence of his good character, and had thereafter been exa- 
mined as to a similar charge preferred against him some five years 
ago, of which he had been acquitted, It could not be said that the 
admission of the evidence in question was justified as being within 
the first exception in proviso (f) S, 1, of the Criminal Evidence 
Act, 1898, for it did not bear on mens rea or show that the present 
offence, if committed, was committed as part of a scheme or, at 
any rate, with design or intention, nor was it otherwise relevant. 
With regard to the issue the appellant had himself raised as to his 
‘good character, the mere fact of a charge, as Lord Sankey said, 
could not in general be evidence of anything but a misfortune. He 
(his Lordship) was quite unable to entertain the view that a man 
who had been charged and acquitted must thereafter remain under 
acloud. The evidence as to the charge was, therefore, irrelevant. 
The decision of their Lordships’ House, the effect of which can, of 
course, be only briefly indicated here, seems in accordance with all 
that is best and most fundamental in our law of evidence in 
criminal cases, and the full report of the decision will be awaited 
with considerable interest —L. T., 1934, p. 1. 


SS 


The Lord Warden.—The ancient: office of Lord Warden of 
the Cinque Ports into which the Marquis of Reading was, with 
‘befitting ceremony, duly installed a week -ago, is-one of those 
which carry us back in imagination to the very early days-of our 
national history. In that useful work, Haydn’s Book of Dignities, 
the list of those who have held the position begins in 1053; and, 
especially in more recent days, it has been held by a number of 
very distinguished men, the best known being, of course, the Duke 
of Wellington, who was Lord "Warden from 1829 till his death at 
his post at Walmer Castle in 1852. Later Lord Wardens included 
Viscount Palmerston and Earl Granville, and during the latter’s 
tenure the cuisine of Walmer Castle hada great renown, being in 
charge of a French cheff. This functionary being asked by his 
employer during the siege of Paris whether he would not like to 
return to his country to assist il in his need, replied with a neat- 
‘ness which almost excused his lack of patriotism, “No, I would 
sooner make entrees here than sorties in Paris”. While, as has been 
said, the Lord Wardenship has usually been given in modern times 
to one who has distinguished himself by purely political or military 
service, the present appointment is unique in this respect that 
Lord Reading’s services although also rendered in the field of 
politics, were for the greater part of his career rendered in the 
domain of law, So far as can be gathered from a glance through 
the list in Haydn’s work-he is the first who has held:in succession 
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the two great offices of Lord Chief Justice of England and Lord 
Warden of the Cinque Ports.—L, T., 1934, p. 10. 


Lord Wardenship and the Law.—lIt is not unfitting that the 
new Lord Warden should have spent the greater part of his work- 
ing life in the practice and administration of the law, for there 
still remains, although in an extremely attenuated form, a jurisdic- 
tion, exercisable by him in his court of Shepway, a jurisdiction, it 
is true, not exercised by him personally but by the judge appointed 
by him. Comyn described the Lord Warden as “an officer who 
has been appointed time out of mind for the custody of the ports, 
and as having jurisdiction of the Admiralty within Cinque Ports 
exempt from the Admiralty of England, which jurisdiction is 
saved to him in several Acts of Parliament.” Therival claims of 
the Lord Warden and the Admiralty were solemnly discussed in a 
case in 1831 apropos the capture of a whale by certain smacksmen 
within the territorial waters under the jurisdiction of the Lord 
Warden. The catch was of considerable value, and claims were 
made by the Lord Warden and by the Admiralty, but the whale 
was decided to belong to the former.—L. T., 1934, p. 10. 








The Solicitors Accounts Rules.—The Solicitors Act, 1933, was 
passed on 28th June, 1933, and came into operation on Ist January, 


-1934, As is now well known, the Council of The Law Society was 


required under S.1to make rules forthe keeping of separate 
banking accounts for client’s money and separate accounts for 
payments and receipts on behalf of clients. Draft Rules were 
published by The Law Society at about the same date as the Act 
was passed, and were the subject of some criticism at the time. 
The Law Society has recently published the Rules as finally settled 


~ and duly approved by the Master of the Rolls. The text of the 


Rules appears at p. 523 of this issue under the heading Rules and 
Orders. They are not to come into operation until Ist January, 
1935, thus allowing ample time to those solicitors who do not work 
on the two accounts system to effect the necessary change over. 


Rule 1, providing that books and accounts must be kept by every 


“ 


solicitor showing (a) moneys received from or for and moneys 
paid to or for each client; and (b) moneys paid on his own 
account, remains substantially the same as in the draft. Rule 2 
provides that client’s money must be paid into a banking account in 
the name of the solicitor, in the title of which the word “client” 
must appear. A solicitor can keep as many client accounts as he 
thinks fit, and when part of a draft or cheque is client’s money and 
part is due to the solicitor he may split the draft or cheque and pay 


“only such part as is due to the client into the client’s account. ‘The 
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hatter Lwo provisions were not in the original draft. Rule 3 provides 
that only clients’ money, solicitors’ money necessary for opening 
and maintaining the account, money for replacement of sums 
‘withdrawn by mistake or accident and cheques or drafts capable 
of being split under R. 2 but not so split shall be paid into the 
client’s account. Money drawn from the account must, under’R. 4, 
be either due to the soticitor from the client, required for payment 
to or for a client or drawn on the client’s authority; required for 
opening or maintaining the account, or which belongs to the 
solicitor as part of a draft or cheque which has not been split. 
Money paid in by mistake or accident may also be withdrawn. 
Under R. 5a solicitor may withhold moneys from a client account 
on a client’s request or pay a client’s money into a separate account 
‘in the name of the client, his nominee or agent. The Council of 
the Law Society may also authorise the withholding or withdraw- 
ing specific sums from a client account on written application by a 
solicitor. Under R. 6 the Council of The Law Society cither on 
written complaint or on its own motion, may institute an inspec- 
tion of a solicitor’s books of account, bank pass books, 'statements 
of account and other necessary documents by any person appointed 
by the Council. The person appointed must prepare a report 
which may be used as a basis for proceedings under S. 2 of the 
Solictitors Act, 1933. Although the Rules show careful drafting 
and close attention to the numerous criticisms of the original draft 
Rules, it may well be that practical difficulties will occur during 
the transitional period before the Rules are actually in force. 
Many of these difficulties will be of an accountancy character and 
it is intended to deal with some of these in future articles. But the 
publication of the Rules is a considerable step in the desired direc- 
tion of removing all causes of public uneasiness on the important 


subject with which they deal.—s, J., 1934, p. 509. 





_ Arbitrator as Witness—Can an arbitrator be called as a 
witness on a motion to set aside an award where no affidavit by the 
arbitrator has been filed? Every notice of motion to set aside an 
award may, under O, 52, R. 4, be founded on evidence by affidavit, 
and under O. 38, R. 1, evidence may be given by affidavit on any 
motion, but the Court or a judge may, on the application of either 
party, order the attendance for cross-examination of the person 
making any such affidavit. It was argued in Letserach v. Schalit 
(1934) W.N. 138, that under the rules evidence other than evi- 
dence by affidavit was not excluded, and that the arbitrators could, 
therefore, be called. The dispute arose as to amounts due between 
the parties under certain agreements and the arbitrators found 
that amounts were due. from each’ to the other in respect Of 
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‘different matters. There was a motion to set aside the award on 
the ground of -error of law on the face of the award, excess of 
jurisdiction on the part of the arbitrators in awarding as to 
thatters'not included in the submission and technical misconduct 
of the arbitrators. There was also a cross motion to set aside the 
award. Mr. Justice Humphreys said that the numerous affidavits 
were contradictory, it was,an exceptional case, and the only ` way 
in which the Court could satisfactorily deal with the matter before 
It; was by having the assistance of the evidence of the arbitrators, 
who, being independent persons, could tell the Court what it was 
unable to ascertain from a perusal of the affidavits, on one side. ór 
the other, namely, what were the essential facts of the case: On 
that ground and on that ground only the Court acceded ‘to the 
application to call as witnesses both gentlemen who had acted as 
arbitrators. 'The arbitrators were called and both motions were 
set aside. “I can see no reason,” said Sir G. M. Gifford, V.C. in 
Re Dare Valley Railway Co., (1868), L. R. 6 Eq. 429 at p. 435, 
‘why the arbitrator should not just as well be called as a witness 
as anybody else, provided the points as to which he is called as a 
witness are proper points upon which to examine him”. But such 
evidence “is not admissible to explain or to aid, much less to 
attempt to contradict (if any such attempt should be made) what 
is to be found upon the face of that written instrument” (the 
award)—per Lord Cairns in Duke of Buccleuch v. ele ak 
Board of Works, L. R. 5 H. L. C. 418, 462. Lord Cairns said, 
that case, that the arbitrator might be examined as to every ae 
of fact, with reference to the making of the award, what claims 
were made and what admitted, so as to put the Court into posses- 
sion of the history of the litigation up to the time of his pro- 
ceeding to make the award, The decision in Letserach v. Schalst 
is one which appeals to common sense and is supported by clear 
authority.—S. J., 1934, p. 509. 





Library Facilities—Every member of the profession who has 
been called upon to conduct litigation away from London must, on 
occasion, have felt the want of his library, which, of course, it was 
impracticable to transport with him. A point may suddenly have 
been made against him by his opponent-which it may be a matter 
of some difficulty to answer off-hand without the aid of some text- 
book or volume of reports. In the large provincial towns there 
are library facilities, no doubt, but there are other centres where 
these are non-existent and this want may at times be acutely felt. 
Apparently our American confreres have felt the same want and 
have recently endeavoured, with considerable success, to minimise 
the difficulties thereby occasioned. We learn that the Ohio State 

N 
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Bar Association has undertaken an unusual kind of service by 
installing a limited law library in a hotel in the City of Columbus 
for the use óf out-of-town members coming to the capital on legal 
business, This installation was established as a result of frequent 
requisitions by country members to be able to have access to legal 
works for consulting purposes, in emergencies, while absent from 
their own libraries. The facilities in question were made possible 
by the courtesy of the Supreme Court of Ohio and others lending 
books likely to be most in request. How it is worked is by the 
member of the Bar Association presenting his card to an attendant 
in the hotel who then hands the key of the bookcase from which 
the desiderated volume is obtained for use in the hotel lounge or 
private room, The value of this arrangement has been demons- 
trated by the number of those who have made use of the facilities 
offered —S’, J., 1934, p. 510. 





Prescription of Crime-—In England it has long been esta- 
blished that in all cases of treason, felony, and misdemeanour, the 
indictment may, in the absence of any statutory limitation, be pre- 
ferred at any length of time after the commission of the offence. 
Till now it has been a good deal canvassed whether the same rule 
obtains in Scotland, or whether the vicennial prescription applies. 
In the year 1773 one McGregor was indicted at the instance of 
the Lord Advocate on a charge of murder alleged to have been 
committed more than twenty years earlier, the accused having been 
allthe time in the country. The Court of Justiciary gave what 
Hume, the great authority on the criminal law of Scotland, called 
a “guarded” pronouncement in these terms: “ In respect it does 
not appear that any sentence of fugitation was passed upon the 
pannel, sustains the defence and dismisses the indictment.” Curi- 
ously enough, the effect of that decision that a charge was barred 
after twenty years was much discussed by Dr. Johnson and 
Boswell during their tour in the Hebrides, the former taking the 
view that a general rule that a crime should not be punished, or 
tried far the purpose of punishment, after twenty years, is bad. 
The decision in McGregor’s Case was supposed to have definitely 
rejected the view contended for by Dr. Johnson, but last week a 
majority of the Scottish Court of Criminal Appeal refused to 
Tollow that old decision, and it held in the case before it that an 
offence—in this instance bigamy—was competent even after the 
lapse of twenty years. During-the elaborate argument on the 
appeal it was interesting to find Dr. Johnson’s opinion cited by the 
Lord Advocate, a circumstance which, if Johnson could have had 
a proleptic vision of it, would have greatly rejoiced his heart, the 
more so that his view found favour with the majority of the judges. 


ræ 
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The case is interesting, but rather from the academic than from 
the practical point of vicw. Crimes sometimes elude detection, but 
offenders rarely escapé arraignment for so long a period as twenty 
years.— S. J., 1934, p. 510, l 





| Hearsay Evidence in Legitimacy Suits —On Friday of last 
week, Davy, A. H. v. Attorney-General, Mr. Justice Langton, in a 
considered judgment, made a declaration of legitimacy, holding 
that the same exception should be allowed in cases under the Legi- 
timacy Act, 1926, as in pedigree cases, with regard to the admission 
of hearsay evidence. The petitioner, Mr. A H. Davy, a commer- 
cial traveller who had been born in a Northern workhouse, prayed 
for a declaration that he was the son of Edward Chatham, a Lan- 
cashire solicitor, and Mary Chatham, formerly Davy; that his 
parents married in 1884, and that such marriage legitimated him 
under the Act, as from the 1st January, 1927. His father died in 
1929, intestate, leaving estate worth about £15,000, and the res- 
pondents, who strenuously opposed the petition, where the personal 
representatives of a son born in wedlock to whom adi:ninistration 
of the father’s estate had been granted. His Lordship found that 
‘Mary Chatham was the mother of the petitioner, and that Edward 
Chatham, then a bachelor, married Mary Davy, then a spinster, in 
1884. The burden of proof that Edward Chatham was-his father 
lay on the petitioner, and the evidence of the fact consisted to a 
large extent of slatements said to have been made by persons since 
deceased. It fell to be considered how far such evidence was 
admissible in a case brought under the Legitimacy Act.—L. T., 
1934, p 37. l 





Filius Nullius. —His Lordship quoted from Phipson on Evidence 
(1930) the rule regarding the admissibility of hearsay evidence in 
pedigree cases as follows: “Declarations by deceased relatives ante 
litem molam are admissible to prove matters of family pedigree ”, 
and stated that to his (Mr. Justice Langton’s) mind the same con- 
ditions and the same urgency applied to matters of legitimacy as to 
questions of pedigree. In the. public interest counsel for the 
Attorney-General had raised two far-reaching objections. The 
first was that the petitioner, being filtus nullius, had no “relatives.” 
If that were a valid objection, the court, in a very large number of 
cases under the Act, would be compelled to take away by a rule of 
evidence much of what the Legislature by a statute had attempted 
to confer on persons of illegitimate birth. His Lordship referred 
to pedigree cases such as Doe vy. Barion, (1837) and Doe v. Davis 
-(1847), in which declarations of illegitimate persons were reject- 
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ed, and’ said that he could not believe that a technical line of 
reasoning, resting on a somewhat slender basis of authority, ought 
‘to:be allowed to limit and possibly defeat the efforts of claimants 
under the Legitimacy Act.—L. T., 1934, p. 37. 





:- © A Second Point and the Decision.—The petitioner had 
contended that certain declarations made by Edward Chatham 
in 1918 to the effect that he, the petitioner, was not his son, 
were inadmissible as being post litem motam, and the Attorney- 
Géneral’s second objection-arose on the construction of the 
phrase ante litem motam, his counsel taking the point that there 
could be no is in such a case before the Ist January, 1927, the date 
on which the Legitimacy Act came into operation. As the question 
could not have been litigated before that date, any declaration 
made previously must, he urged, have been made ante hitem 
molam. After referring to various cases, his Lordship held there 
was no authority for limiting the word lis to actual litigation; the 
essential point to determine was whether a controversy had arisen 
which might bias the mind of a declarant. Evidence as to the 
declarations was admissible. In the result, his Lordship held that 
the petitioner had discharged the onus which lay upon him of pro~ 
ving the essential facts, and he accordingly made the declaration 
asked for. Now, the word pedigree besides comprising particular 
facts such as births and deaths, embraces inter alia questions of 
descent and relationship, and some of the cases restricting admissi- 
ble hearsay evidence in pedigree cases to that furnished by de jure 
~ relations are certainly strong, whilst some of the reasons given for 
the decisions seem equally applicable to legitimacy cases. In Doe 
v. Barton (sup.) the court refused to admit the declaration uf an 
illegitimate member of a family to the effect that one of his natural 
brothers had died without issue. We hope, in view of the interest 
of the matter, to return to a consideration of the relevant decisions 
at an early date—L. T., 1934, p. 37. 





Princess Youssoupoff’'s Action—In Youssoupoff v. Metro- 
Goldwyn-Mayer Pictures, Limited, the Court of Appeal, on 
Tuesday of the present week, dismissed the company’s appeal from 
the verdict and judgment at the trial before Mr. Justice Avory and 
a special jury of the action in which Princess Youssoupoff was 
awarded £25,000 damages for libel. At the conclusion of the 
arguments for the appellant company, Lord Justice Scrutton told 
Sir Patrick Hastings that the court did not wish to hear him on the 
questions of identification of the Princess with the Princess who 
was seduced or ravished in the film, or on the question of defama- 
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tion, The only question on which the court wished to hear argu- 
ment was that of damages, Sir Patrick then urged that every 
single element which could properly be put forward in aggravation 
of damages was present in the case. The person defamed 
was a person of exalted position who, if there had been no 
Russian revolution, would in her own country have been in.an 
equivalent position to that of one of our Royal‘ Family 
in this country. He, counsel, had made some researches and had 
found that in 1780 the Duke of York had taken proceedings under 
the Statute De Scandalis Magnatum and had been awarded a sum 
of £100,000 against each of two defendants, whilst the third had 
gone abroad.—L. T., 1934, p.38. 


The Judgmenit.—Lord Justice Scrutton, giving judgment, said 
with regard to the damages that the jury had taken into’ considera- 
tion the high position of the plaintiff and the amount of publicity 
given the film through its being exhibited at a large number of 
cinemas to an enormous number of people. The jury having been 
properly directed by a most experienced judge—Mr, Justice Avory 
—their verdict could not in the circumstances be interfered with, 
and the appeal must be dismissed. It is said in Odgers on Libel 
and Slander (1929, p. 580) that “ın actions of defamation the 
Court seldom grants a new trial on the ground that the damages 
are either too small or too great,” and even the skilland eloquence 
of Sir William Jowitt, K. C. and Mr. H.J. Wallington, K. C. 
appearing on behalf of the company, could not make the present 
case seem a proper one fora new trial on the ground in question. 
On the application for a stay of execution pending an appeal to 
the House of Lords, Lord Justice Scrutton noted that it was 
extremely rare to grant stays, but taking into account the fact that 
the company had twice been held to be wrong, the Court proposed 
to order a further £5000 to be paid to the plaintiff, making a total 
of £10,000 paid to her, and if that condition and the usual condi- 
tion as to costs were complied with there would be the stay that 
had been asked for —L. T., 1934, p. 38. 


Legal Education.—Once again the question of systematising 
legal education for both branches of the profession is before us in 
the interesting report of the Committee, presided over by Lord 
Atkin, which was appointed two years ago to consider the organi- 
‘sation of legal education with a view to (a) closer co-ordination 
between the work done by the Universities and the professional 
‘bodies, and (b) further provision for advanced research in legal 
studies. Both limbs of these instructions may appear to be 


112! THE MADRAS LAW joURNAL. ° [vos 


academic rather than practical, but none the less they are important 
and deserving of careful consideration, as indeed they have receiv- 
ed. The outcome of the consideration givento them is, first, the 
recommendation for the appointment of an advisory committee to 
deal with the proposals by the professional bodies of the Univer- 
sity Jaw schools to grant or receive exemption from examinations ; 
the co-ordination of the teaching of particular subjects in the 
Universities and the professional law schools. Secondly, the pro- 
posal is advanced for the creation of an Institute of Advanced 
Legal Studies which should serve as a centre of study for those 
from the dominions and colonies, and as a clearing house through 
which information as to the laws of the British Commonwealth of 
Nations and foreign countries could be made available. Professor 
Laski, one of the members of Lord-Atkin’s Committee, considers 
that, in addition, the Bar should require as part of its legal educa- 
tion a period of training in a barrister’s chambers comparable 
in character to the practical training in a solicitor’s office exacted 
by the Law Society from its students. This may be said to be 
outside the terms of reference, but it is none the less of the utmost 
importance. Reading in chambers, as it is called, may mean much 
or it may mean nothing. Lord Cranworth used to say that the 
most instructive part of his education was that which he received 
in a special pleader’s chambers. Others have not been so fortunate. 
One who was a pupil of Bowen has left it on record that he 
and his fellow pupils very rarely saw or indeed received any 
instruction from that very distinguished lawyer. At that period, 
it is true, Bowen was up to the eyesin work, but those in his pupils? 
room saw him occasionally on a Saturday, when he would 
open the door and say “Read ‘Elton on Commons’ and I will 
talk to you about it next Saturday”! They would draw pleadings 
for him at times, which he corrected, or, rather, scratched out from 
beginning to end. In thecase of other distinguished lawyers, some 
took immensity of pains to help their pupils, among such being 
Lindley, afterwards the Master of the Rolls and Lord of Appeal. 
To his merits as a preceptor Sir Federick Pollock bore eloquent 
testimony in his recent book of recollections —S. J., 1934, p. 541. 





`~ 


A Great Legal Celebration.—It is announced from Rome- that 
the fourteen hundredth anniversary of the promulgation of the 
Corpus Juris is to be celebrated there with befitting dignity. and 
enthusiasm, and that representatives from the various countries 
whose legal-systems are largely based on the laboursof Justinian’s 
codifiers are to be present and share in the tribute paid to the 
great builders of-the law as we find it in their work. Lord 
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Macmillan, who as a Scots lawyer was early indoctrinated in the 
faith of the supreme excellence of the labours of Justinian, after 
reminding us in his recent Rede lecture that the Corpus Juris was 
destined to be the basis of the modern Continental codes of Europe, 
mentioned that only the other day it came once again into its own 
in the land of its birth by Turkey’s adoption of the Swiss Code 
which is pre-eminently Roman in character. Lord Macmillan also 
reminded us of the words of the French Chancellor D’Agtessau 
that Rome continued to rule by her reason long after she had 
ceased to rule by her authority. How is it that England has 
rejected Roman law as the basis of her own jurisprudence? 
Largely, it has been said, because English lawyers have a profound 
distaste for theory and principle, preferring to build up their system 
out of actual experience of life, or,as Bentham put it, the judges 
made the law as aman makes law for his dog, namely, by waiting 
until he has done something wrong, and then beating him for it,— 
L. T., 1934, p. 114. 


= — m 


Law’s Contribution to the English Language.—In a charming 
article in the last number of The Times Literary Supplement, on 
“Cricket in Prose and Verse,” the writer incidentally touches on 
the subject of the contribution of the national game to idiomatic 
English, calling attention to such well-known phrases as “ to be 
bowled out”, “off one’s own bat”, “to catch out”, and perhaps the 
most striking of all as illustrating the influence of the game, “‘it 
isn’t cricket’. Meeting with this sent the present writer to 
Mr. Logan Pearsall Smith’s capital little book on Words and 
Idioms, in which the subject of the importation of phrases into our 
colloquial language from all sources is treated in exhaustive 
fashion To the Latin writers, as he points out, we are indebted 
for a large number of popular phrases which have become natura- 
lised among us ; such phrases, as “a purple patch,” “the sinews of 
war’, “a sop to Cerberus”, “in a nutshell,” and ‘a pious fraud”, 
the latter calling up to various readers the famous rejoinder by 
Fox when Lord Bute sought to justify the conduct of Shelburne in 
a matter which had a distinct look of duplicity about it, as ‘ʻa pious 
fraud”, “I can see the fraud plainly enough”, is said to have 
been Fox’s retort, “but where is the piety ?’ Mr. Pearsall Smith 
then catalogues various popular sayings drawn from the termino- 
logy of the law. Among these is “the burden of proof,” this being 
a translation of the law Latin onus probandi, and a number of 
locutions more familiar to the man in the street, such as “to go 
bail for’, “to hold a brief for’, to “shirk the issue”, “a moot 
point”, “null and void,” “special pleading”, “possession is nine 
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points of the law”, and one which had a more crucial significance 
in the days before the abolition of imprisonment for debt, although 
still having an application to those who find themselves in prison 
for “contempt” for not paying their debts, although having; or 
having had, since the date of the judgment against them, thé 
means to pay—the phrase “to outrun the constable’. Many 
more examples might be given, but these will suffice to show that 
law, like the other professions and like so many of our national 
sports, has contributed to the building up of our idiomatic language 
and through it has added to the current putascoreey of other 


nations.—L. T., 1934, p. 114. 
i 





Ambassadors.—In times of international stress the position of 
an ambassador is not always of the pleasantest. One of the 
essential qualifications of an efficient diplomatic representative is 
the obvious one that he should bea persona grata to the State io 
to which he is accredited, and this in these days is not always 
easily attainable, as is again illustrated by the apparent hesitation 
of the Austrian Government about receiving Herr Von Papen as 
the Ambassador of Germany. Whether that hesitation is or is not 
justified we do not pretend to know, but the law or custom relating 
to international relations is clear that the State to which an ambas- 
‘sador has been accredited has the right to reject any particular 
individual as being unacceptable to it, and with whom, therefore, 
it must decline to conduct negotiations. More than once in the 
history of diplomacy this right of objecting to a particular indivi- 
dual has been exercised either on political or personal grounds; for 
example, in 1833 Czar Nicholas declined to receive Lord Stratford 
‘de ‘Redcliffe as our ambassador to the court of Russia, Again, if 
an ambassador intervenes in the political affairs of the State to 
which he is accredited he is given his passport as being no longer 
acceptable to that State. Considering the many complications in 
international relations, it is surprising to find so few incidents of 
this ‘kind arising. The machinery of diplomacy may not be perfect, 
and its representatives are not immune from the errors of frail 
humanity, but, on the whole, the cenduct of business between differ- 
‘ent nations has been carried on with a minimum of friction, As 
one writer of the past said, diplomacy, if it has not always been 
able to avert war, has at least made it a little more difficult.—S. J., 
1934, p. 557. 
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BOOK REVIEWS. 


Tue Law REGULATING Court-FE£s AND JuRIsDICTION, by 
Rai Bahadur Diwan Chand Obhrai, 8.a., LL.B. 1934, Published by 
the University Book Agency and the Indian Law Company, 
Kacheri Road, Lahore. Price Rs. 12. 


The Court-Fees Act being purely a fiscal enactment having 
to do with the revenue payable to the Government has not 
attracted as much attention from lawyers and judges as it might 
have done if it were otherwise. There has, however, recently been 
a mass of case-law under the enactment which in some instances 
it is not easy to reconcile. The learned author in his most 
exhaustive treatise on the subject has examined the decisions 
critically and tried to reconcile them as far as possible and expressed 
his opinion upon cases which according to him require reconsidera- 
tion with his reasons for such opinion. The whole subject has 
been treated scientifically and the principles underlying the sections 
and the decisions have been carefully and clearly set out. The 
various amending enactments of the several Provinces on the 
subject of Court-fees have been given and commented on with 
great clearness. “The notifications and rules of the Local Govern- 
ments regarding Court-fees and the rules relating’ to Process 
and Process Fees made by the several High Courts have been 
given in the appendices. There is also an exhaustive commentary 
on the Suits Valuation Act; and the rules for the valuation of 
certain classes of suits in the various provinces are given in an 
appendix to the work. With the introduction in the beginning and 
the very full subject index at the end of the work, it will be 
realised that this is the most comprehensive and useful work and 
of the highest value to lawyers and judges. 





Tue Reserve Bank oF Inpia Acr (Acr II or 1934) wits 
Notes AND CoMMENTS, by A. Ramaiya, M.A., F.R, Econ. S. 
(London), Advocate, High Court, Madras, Madura, 1934. 
Published by The Law Printing House, Mount Road, Madras. 
Price Rs. 5. 


This is an enactment of the highest financial impoftance to 
this country and it has therefore both its legal and economic 
aspects. The learned author is specially fitted to bring out a com- 
mentary on the Act, by reason of his special qualifications asa 
lawyer and an economist. The learned author has drawn largely 
from the literature upon the Federal Reserve system of the United 
States of America contributed by eminent writers on the subject 
as the essential provisions of the Indian Act are based upon prin- 
ciples underlying similar provisions of the Federal Reserve system 


* 
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of the United States. These valuable books are not easily available 
in this country and the learned author has done a distinct service 
to those who may be concerned with the provisions and working of 
the Reserve Bank Act by utilising their matter. The appendices 
to the work give the texts of the Imperial Bank Act as amended 
up to date, the Indian Coinage Act and the Extracts from a paper 
submitted by the Bank of International Settlements to the Pre- 
paratory Committee of Experts for the World Economic Conference 
of 1933 on the open market operations of Central Banks. We wish 
the author every success in this new publication which is bound to 
be of great assistance not only to the shareholders, officers and 
employees of the Reserve Banks, but also those in the scheduled 
Banks and Bankers in general. 





Tar Presipency Towns AND PROVINCIAL INSOLVENCY Acts, 
by Ranjit H. Pandia, B.A., LL.B., Bar.-at-Law. Second Edition, 
1934. Price Rs. 2-8-0, 

This is the second edition of a usetul handbook on the Law of 
Insolvency in British India in twenty-one chapters, each dealing 
with a distinct branch of the law on the subject. The provisions 
of the Provincial and Presidency Towns Insolvency Act differ in 
some particulars and the differences are brought out clearly and a 
comparative method of study has been adopted throughout the 
book. Since the appearance of the first edition, numerous decisions 
on various points under the Act have been given and the more 
important of them have been noticed, The learned author has 
also utilised the late Sir Dinshah Mulla’s book on the subject 
which appeared after the publication of the first edition. We hope 
that this small book will be found useful to students and practi- 
tioners helping them to a clear understanding of the subject. 
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SECTIONS 63 AND 66 OF THE INDIAN TRUSTS ACT. 
By Mr. K. V. KrRIisHNASWAMI AIYAR. 


The law of following trust-money enunciated in sections 
63 and 66 of the Indian Trusts Act inclusive of what is 
technically known as ‘tracing’ 1s a fascinating study. The law 
in England on the subject has been the result of gradual evolu- 
tion from before the 18th century. The principles underlying 
‘tracing’ were known to Common Law as well. Equity came in 
to extend the principles and gave relief where the Common 
Law failed. : 


As regards the tracing of goods and chattels, there never 
was much difficulty. But whether money could be traced and, 
if so, to what extent and subject to what limitations, had been 
a perplexing question. At first, money could not be traced for 
the reason that money had no earmark. Later, if it identifiably 
existed it could be traced. The doctrine against tracing was 
put on the ground not that money had no earmark, but on the 
ground of the currency of it; for, when money passed into 
currency, title and possession went together. The law was 
then further extended so as to enable the tracing of money into 
a banking account standing mixed with other moneys. 


The jural basis of the right is put in clear language in 
Sinclair v. Brougham1, The right to trace is a right in rem, 
dependent on title, and tracing fails where the means of ascer- 
tainment of the identity fail. These principles apply no less in 
the case of money than in the case of goods and chattels. Ina 
banking account it does stand so identifiable. 





1. (1914) A.C. 398, 
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The leading cases on the topic are Pennell and Deffell? and 
In re Hallett s Estates. 

Later decisions like Harris v. Truman4, In re Hallett & 
Co. Ex parte Blanes and Roscoe v. Winders merely exemplify 
the application of the well-settled doctrine in its distinctions. 
The case of Sinclair v. Brougham’, though it is not a decision 
founded on the principles of tracing, contains an authoritative 
pronouncement upon the principles which govern the law of 
tracing. Lord Dunedin, however, in the course of his judg- 
ment, throws out certain observations which may be taken to 
indicate a mode of proof of the identity of the traced subject- 
matter and it is unnecessary to discuss here the question, 
whether in making the observations referring to ‘enrichment’ 
and ‘unaccounted—for superfluity’ Lord Dunedin really in- 
tended to extend the scope of the doctrine of tracing or merely 
illustrated the application of the doctrine as already settled, 

Referring to the Indian Law, sections 63 and 66 
summarise the result of the long evolution of the law in Eng- 
land. Section 63 consists of two parts. Both the parts deal 
with the right of the beneficiary in cases in which the trustee 
has disposed of the trust-property to a third person. In such 
cases, the beneficiary may have a right against the trustee and 
he may also have a right against the third party. 


The first clause of section 63 deals with the right of the 
beneficiary against the third party, the transferee, and the right 
exists as laid down in the section only in cases where the trust- 
property comes into the hands of the third party “inconsistently 
with the trust”. This involves that there is a breach of trust in 
the act of the trustee by which the trust-property has come into 
the hands of such third party; for, it is only then that the 
trust-property can be said to get into the hands of the third 
person ‘inconsistently with the trust”. The reason for it is 
obvious. As following is a right in rem founded on title, the 
beneficiary should be in a position to assert his own title to the 
-property even in the hands of the third party. That, he cannot 
do if the third party got the property in pursuance of or in 
-execution of the trust; for, then, the trustee would have con- 





2. (1853) 4 De G.M. & G. 372: 43 E.R. 551. 3. (1879) 13 Ch.D. 696, 
4. (1881) 7 Q.B.D. 340. 5. (1894) 2 Q.B. 237. 
6. (1915) 1 Ch. 62, 7. (1914) A.C. 398, 
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ferred a good title on the third party. To enable the beneficiary 
to claim that his own title still subsists in the hands of the. 
third party, the beneficiary has to aver that the act of the 
trustee was a breach of trust and that consequently his own title 
remains unprejudiced, without a lawful title vesting in the 
third party. 

The distinctive feature, therefore, in the application of the 
first clause of section 63 to any given set of facts is that the 
act of the trustee must be a breach of trust. 


The second clause of section 63, while it also deals with 
cases of disposition of trust-property to third parties, 
enacts the law for the following in the hands of the trustee 
himself and not the third party. As the trustee has dis- 
posed of the property to a third person, what remains in the 
trustee’s hands can only be the proceeds of the disposal, whether 
it be money or it be other property obtained as a result of the 
disposal. The right of the beneficiary against such ‘procceds’ 
is declared by the second clause. But it should be remembered 
that the statement of the law is that the right exists against 
the ‘ proceeds’ of the ‘disposal’. The careful enunciation of 
the law in this form in this second clause, making reference to 
the ‘ disposal’ and to the ‘ proceeds’ is often overlooked and 
the principle enunciated herein is sought to be applied to-cases 
to which it is not applicable. 


As distinguished from the verre of the first clause, this 
second clause does not in its language contain anything to 
indicate whether the disposal need be or need not be a breach 
of trust. Therefore, this clause would apply whether the act 
of the trustee is or is not a breach of trust, and the reason is 
obvious. Where the disposal is in pursuance of the trust, that 
is, where the trustee has power to dispose of the trust- 
property in the manner he has done, the proceeds stand in 
substitution for the original trust-property and the trust 
attaches to such proceeds on the basis of substituted property. 
Where, on the other hand, the trustee has disposed of the 
trust-property in breach of trust, it is competent to’ the 
beneficiary to waive the wrong of the trustee, to affirm and 
adopt his act, and claim the proceeds as trust-property. This 
is a well-known principle. In either case, therefore, whether 
there has been or there has not been a breach of trust, the 
proceeds are charged with the trust and are available tọ the 
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beneficiary. This is the principle that Jessel M.R. has 
enunciated in the language “there is no distinction, therefore, 
between a rightful and a wrongful disposition of the property 
so far as regards the right of the beneficial owner to follow 
the proceeds”. The words to be emphasised are ‘disposition’ 
and ‘ proceeds’. 


There is, however, a tendency to misinterpret this clause 
by a reference to the two illustrations to section 63, which 
are both, obviously, illustrations of the second clause. Both 
illustrations refer to the act of the trustee as being wrongful, 
and therefrom it is assumed that the second clause of sec- 
tion 63 should be read as containing in its language the word 
‘wrongful’. This kind of interpretation leads to a difficulty 
and an inconsistency with the observations of Jessel M.R. 
quoted above and makes us understand the Indian enactment 
as if it enacted a law for India different from that in England. 
This interpretation, although founded upon the illustrations, is 
unsound. While the illustrations themselves are correct, the 
interpretation founded on them is erroneous. As has been 
pointed out, this clause by its language covers the two cases, 
of a rightful disposal by the trustee and a wrongful disposal 
by the trustee. Where there is a rightful disposal it needs no 
illustration to explain that the proceeds stand in the place of 
the original trust-property substituted therefor. An illustration 
is required only to explain the case of a wrongful disposal 
where the application of the principle of the waiver of the 
wrong is involved, to arrive at the result. The illustrations, 
therefore, very properly deal with this latter class of cases. 
Any interpretation, therefore, of section 63 founded on the 
assumption that the two illustrations exhaust all the aspects 
enunciated by the section is untenable. 


Another class of cases should be distinguished from this 
category wherein the disposal may be rightful and yet the 
proceeds may not stand impressed with the trust. There may 
be for instance a trust to sell certain property, the trust being 
with reference to the disposal of the property. But when 
once the trustce has functioned in making the disposal, the 
proceeds in his hands may not be the subject of a trust. With 
reference to it the quondum trustee may only be a debtor. 
This is what Thesiger L.J. expresses in the form: “Although 
there may have been a trust with reference to the disposition 
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of a particular chattel which those moneys subsequently 
represented, there was no trust, no duty, in reference to the 
moneys themselves beyond the ordinary duty of a man to pay 
his debts; in other words, that they were cases where the 
relationship of debtor and creditor had been constituted, 
instead of the relation either of trustee and cestui que trust, or 
principal and agent.” l 

Finally, it must be borne in mind that the second clause 
of section 63 merely declares that the beneficiary shall have, in 
respect of the proceeds, “ rights as nearly as may be the same 
as his right in respect of the original trust-property”. The 
duty, however, of identifying the proceeds and tracing them 
into the hand of the trustee as a matter of fact has to be under- 
taken by the beneficiary. The beneficiary has nothing unless 
and until he traces into the trustee’s hands the money or other 
property he has received on the disposal of the trust-property. 


Now -we turn to section 66. Section 66 runs as follows: 
“« Where the trustee wrongfully mingled the trust-property with 
his own, the beneficiary is entitled to a charge on the whole 
fund for the amount due to him.” ‘The section speaks of a 
‘mingling by the trustee’, a ‘wrongful mingling by him, of 
trust-property’ and a ‘charge’ is declared on ‘the whole 
fund’ for the ‘amount’ due. The reference to ‘fund’ and 
‘amount’ in the latter portion of the section indicates that the 
trust-property referred to should be ‘ trust-money’. 


The expression used in section 66 is, however, ‘trust- 
property’ and not ‘trust-money’ though this latter expression 
is equally well known to the framers of the Act. ‘Trust- 
property ” 1s defined in the Act as “the subject-matter of the 
trust” which carries the idea of the original trust-property as 
on the date of the creation of the trust. But section 63, 
cl. (2) gives the beneficiary the same rights on the proceeds of 
disposal of ‘‘trust-property ” as he had against the original 
property. The use of the expression “ Trust-property,” there- 
fore, in section 66, should be understood to refer not only to 
«Trust-money” in the strict sense but also to proceeds, ın the 
shape of money, of the original “trust-property,” notwith- 
standing that the mode of expression is, in view of the defini- 
tion clause, inartistic. 


The section requires that the money must have been 
mingled by the trustee wrengfully. If the mingled furd is 
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spotted, the beneficiary has a charge upon it for the amount 
due to him. It is, however, the duty of the beneficiary to 
point to a fund and to show by proof of identity that his own 
“ trust-money” stands mixed in that fund. 

The rationale of this section in requiring that it should 
be a ‘wrongful’ mingling miy be explained. The charge 
arises by reason of the fact that it is the duty of the trustee 
who has mingled the trust-money with his own, to separate 
and distinguish his own money from that of the trust and so 
long as he is not able to do it, the fund in court can be looked 
upon only as one fund, viz., the trust-fund. But as cx hypothesi, 
it is not wholly trust-money, the declaration of trust is made 
in the form of a charge in favour of the beneficiary upon the 
fund to the extent of the trust-money. The duty of the 
trustee to separate or stand the risk of losing his own money 
can properly be fixed only upon the trustee who is acting 
wrongfully. The ‘mingling’ may, of course, be in the 
trustee’s chest or in his banking account. 

The section is perhaps not happily worded in re ferring to 
trust-property generally in the earlier portion tut referring to 
a ‘iund’ and to an ‘amount’ ‘in the latter portions. The 
language, as it stands, does not cover casesof wrongful mingling 
of goods and chattels, e.g., corn flour, which are perhaps left to 
the principles of general equity to govern. Story in his Equity 
Jurisprudence, Vol. II, section 843 writes: “If one wrongfully 
mixes the goods of another with those of his own so that they 
cannot be readily separated, and he acts fraudulently or 
wrongfully, equity will grant relief.” Possibly section 66 is 
enacted to refer to money for the reason that-there may be 
doubts on the score of the applicability of the rule, that money 
has no earmark. / 


ed 


SUMMARY OF ENGLISH CASES. 

WARWICKSHIRE CoaL COMPANY LIMITED v, CORPORATION OF 
Coventry, (1934) | Ch. 488: 103 L. J, Ch. 269. 

Land Redemption Act, 1802, S. 80—Conveyance of land—Re- 
servalton of mines and minerals under the Act “with all proper 
and necessary powers” for working the same—Lessee of mines— 
If can so work as to let down the surface. 

By a conveyance of 1804, the Bishop of L., conveyed to the 
defendants’ predecessor in title certain lands in coventry. The 
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conveyance did not in terms contain any reservation of mines and 
minerals but under S 80 of the Land Tax Redemption Act, the 
grantees under the deed “are in the same position as if the mines 
and minerals, with all proper and neccessary powers for opening and 
working the same, had been expressly excepted and reserved by the 
conveyance’. The Bishop later granted a lease of the mines to the 
plaintiff W. Co. and the question arose if W. Co. are entitled to 
work the mines so as to damage and let down the surface of the 
land without any liability to compensation. 


Held, by Clauson, J., and by the Court of Appeal that as per the 
terms of the conveyance the lands became vested in full ownership 
in the defendants, with accordingly the benefit at common law of a 
right of support by any subjacent strata which for any reason had 
not become vested in them; and unless the conveyance expressly or 
by necessary implication reserves the power to let down the sur- 
face, the owner of the lower strata cannot so work his strata as to 
affect the upper owner. Though “all proper and necessary powers 
for opening mines and working the same” will include wide powers 
to sink pits and to work, get and carry away coal, the reservation 
does not establish a right to get rid of the common law right of the 
surface owner to have his surface undisturbed. Applying the test 
in Butterknowles’ case (1906) A.C. 305, name'y—Whether the 
introduction of a clause to the effect that the mines must be work- 
ed so as not to Jet down the surface would create an inconsistency 
with the other clauses in the deed, 1t cannot be said that it 1s so in- 
consistent. 


Second proposition stated in the headnote to Welldon v. But- 
terly Co. Ltd., (1920) 1 Ch. 130 was obiter and cannot be support- 
ed as it runs counter to a number of decisions. 


———=, 


O` REILLY v. PRUDENTIAL ASSURANCE COMPANY, LIMITED, 
(1934) 1 Ch. 519. 


Life Insurance Policy—Agreement to pay sum assured to exe- 
cutors or administrators—Proviso thereto that payment to a rela- 
tion of the assured shall discharge assurers—Will by assured— 
Payment to a relation other ihan legatee—If valid. 


The Prudential Assurance Co., issued to Mrs. E. C. three 
policies on her life for 45/, odd. Each of the policies provided for 
payment of the sum assured to the executors or administrators of 
the assured and contained the following proviso: “Provided always 
that the production by the company of a receipt for the sum paya- 
ble hereunder signed by any person being either an executor or 
administrator or the husband or wife or a relation by blood or 
connection by marriage of the assured shall be a discharge to the 
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company for the same and shall be final and conclusive evidence to 
all intents and purposes that such sum has been duly paid to and 
received by the person or persons lawfully entitled to the same and 
that all claims and demands whatsoever against the company in 
respect of this policy have been fully satisfied”. Mrs. E. C. died in 
1932 leaving one child O’ Reilly, to whom she bequeathed all her 
property by her will. A niece of the testatrix R. claimed the money 
from P. Co. and the company in ignorance of the will paid the 
amount to her and obtained receipt therefor. R. produced to the 
company the three policies and also a document signed by the 
assured in 1931 expressing her wish that the amount should be paid 
to R. Ina claim by O’ Reilly under the will, the company relied 
on the payment to R. 


Hed, by Clauson, J., and by the Court of Appeal affirming 
Clauson, J., that the payment to R, discharged the company from 
further liability, R. came under the description in the proviso; and 
there was nothing repugnant in the proviso, as ıt only amounted to 
a contract that A. shall pay money to B., with the proviso that A. 
may, at his option satisfy that obligation in some other manner. 
It is part of the contract and qualified the covenant to pay to the 
executors, The right of the administratrix as representing the 
assured was subject to the qualification in the proviso, namely, that 
it may be paid to one of the various persons mentioned therein. 

Per Romer and Maugham, L.JJ. Quaere:—If the company 
could take advantage of this proviso if they made the payment to 
somebody other than the executor or administrator ata time when 
they knew of the existence of an exccutor or administrator. 


Per Maugham, L J. Quaere:—If the company could rely on 
the payment if they knew that the property of the deceased 
exceeds in valuc 100/. so that the estate attracts estate duty. 


a ey ee, 


In re GAGE, Crozier v. GUTHERIDGE (1934) 1 Ch. 536: 103 L. 
J. Ch. 241. 

Will—Construction— Legacy of a sum of 11501, Five per cent. 
War Loan—General or specific legacy—Conversion of loan— 
Repayment to testator in cash—Effect of, on legacy. 

G., by his will dated March 3, 1932, made the following bequest: 
“I give and bequeath unto my niece....the sum of 1150], Five 
percent. War Loan 1929-1947 stock and to A.G. the sum of 500i. 
New South Wales 5 per cent. stock now standing in my name and 
I direct that the said sums shall be paid free of duty”. The testa- 
tor then devised his residuary estate after legacies to C. absolutely. 
At the time he made the will, G. held 1150. 5 per cent. War Loan 
1929-1947 but in pursuance of anotice given to him in accordance 
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with the Prospectus dated 11-1-’17 of the Government’s intention to 
redeem the Loan, G. applied for repayment and got repayment of 
itincash. G. died in 1933 at which date he held no War Loan of 
the description bequeathed to his niece. If G. had not elected to 
redeem, it would have been continued into 3} per cent War Loan. 

Held, that the legacy was a general legacy of 1150/. 5 per cent. 
War Loan 1929-47 and not a specific legacy. For the purpose of 
giving effect to the legacy, the 33 per cent. War Loan was the same 
kind of loan as the 5 per cent. Loan 1929-47 and the legatee was 
therefore entitled to get out of the estate either 1150/. 34 per cent. 
Loan or such sum as would purchase the same. 





In re SMALL. WESrMINSTER Banx v. TrusTEE, (1934) 1 
Ch. 541. 


Bankruptcy—Petilion for administration of insolvents’ estate 
— Omission to mention a security by inadvertence—Amendment 
of petition to include it—How far permissible. 


The petitioner Bank presented a petition under S. 130 of the 
Bankruptcy Act, 1914 for administration of the estate of the deb- 
tor S. (deceased) in May 1927 and an order was made in June 
1927. A proof was putin in July 1927 for 16,0COl. by F who was 
then superintendent ot the Bank. The petition stated that the Bank 
were unsecured creditors. But in fact they were secured to a cer- 
tain extent. which fact F, wholly by inadvertence, overlooked and 
forgot. The value of the security was about 6,000/. so that even 
with that fact, the Rank were unsecured to nearly 10,000/. and 
could sustain the petition. 

Held, that it being an honest mistake, and a case where there 
was no doubt that failure to show the security in the petition and 
in the proof was due to an honest mistake without the smallest 
intention of gaining any advantage thereby, or in any way deceiv- 
ing any one in the matter, the Court had jurisdiction to permit the 
applicants to amend their petition and their proof by stating that 
they were secured tothatextent. Of course the Court wouid not 
permit an amendment, nor would the Court validate invalid pro- 
ceedings, unless ıt was satished that by so doing no injustice was 
done to other parties, In re A Debtor (1922) 2 K. B. 109 discus- 
sed and relied on. 





ToprRicK v. WESTERN NATIONAL ONmIBUS COMPANY, 
LIMITED, (1934) 1 Ch. 561. 

Easemeni—Kight of way—If dominani and servient tenements 
should be contiguous. 

In English law, it is only necessary that an easement must be 
connected with the enjoyment of the dominant tenement and must 


Q 
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be for its henefit. Itis not necessary that there must be physical 
contiguity between the dominant and servient tenements for the 
purpose of a right of way. 


Ackroyd v. Smith (1850) 10 C. B. 164 and Thorpe v. Brum pit, 
L. R. 8 Ch, 650 discussed and distinguished. 





HAWKES AND SON (Lonpon), LIMITED v. PARAMOUNT FILM 
SERVICE, Limitep, (1934) 1 Ch. 593. 

Copyrighti—Musical Com posttion—Sound film—Picture of the 
opening of a school_Music flayed there and reproduced by the 
film—If an infringement. 

The plaintiffs were the owners of the copyright in a musical 
composition entitled “Colonel Bogey.” A film was taken by the 
second defendant of the scene, together with the accompanying 
sound, of the opening of a new school. The sound recorded on the 
film included a portion of this song which was then played by the 
band along with the other sounds. The film was taken by the 
second defendant and afterwards devcloped and distributed to the 
first defendant. In an action for infringement of the copyright, 


Held, by Fve, J., that no substantial part of the work has been 
reproduced. The whole song would take 4 minutes to play but this 
news reel takes only 20 seconds. It is impossible that what has 
been done can inflict any substantial injury on the plaintiffs’ 
monopoly. It was only an introduction into the babel of sound 
inseparable from any pageantry of a few bars of this song. 

Held, by the Court of Appeal (reversing Eve, J.,) that the 
quantum of music is not so slender as to be impossible of recogni- 
tion. Itıs a substantial quantum. There has been a reproduction 
of a substantial and significant portion of the march and therefore 

a ‘fair use’ has not been made of it, within the meaning of S. 2 
ns section (1) of the Copyright Act, 1911. The defendants were 
therefore liable for the infringement. 





In re GARLAND EVE v. GARLAND (1934) 1 Ch. 620= 103 L. J. 
Ch, 287. 

Will—Bequest of “any house of which I may at the time of my 
death be the owner and uccupter’’—House bought for residence, 
but testator never resided therein—If comes under the clause. 

By his will dated 6-8-1930, G. bequeathed ‘any house of which 
I nay at the time of my death be the owner and occupier to my wife 
absolutely free of duty.” In July 1930, C. had bought a house, with 
the intention that it should be used as his residence. On 22-8-1920 
his furniture was placed in the house. In September, G. was 
removed to the Mental Hospital and the wife, who was appointed 
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receiver of G.’s estate under the Lunacy Act occupied the house and 
resided there till G.’s death. G. never resided there by himself. 


Held, that inasmuch as the house was furnished and ready 
for habitation if G. had pleased to go and inhabit it, it was in his 
‘occupation’ within the meaning of the clause, though he may not 
have resided in it physically. 


Dictum of Lush, J., in R. v. St. Pancras Assessment Committee, 
2 Q. B. D. 581 relied on, 





In re HILL. CLAREMONT v. Hiri. (1934) 1 Ch. 623. 


Solicitor—Taxation—Solicitor trustee—Employment of his 
own firm as Solicittors—Profit costs, tf allowable. 


C. a solicitor, was a trustee under an indenture of trust. The 
indenture contained no provision entitling a trustee, who might be 
a solicitor to charge profit costs for work done in connection with 
the trust. C. took out an originaling summons to determine 
certain questions arising out of the indenture and the Court after 
determining them directed the Taxing Master to tax the plaintiff’s 
costs as between solicitor and client. C was a member of C. H. 
& Co.. a frm of solicitors and had before this order arranged to 
do only a limited work for the firm, and in return to receive a 
salary of 600/. a year out of the profits of the firm. C. had 
employed his firm to do the work in connection with the trust. 


Held, that a solicitor trustee, unless the deed which appoints 
him to be such a trustee contains a clause entitling him to charge 
for his services, must perform his duties as a trustee without making 
any charge therefor. He cannot as a solicitor charge any profit 
costs and that rule extends to the case where he is a member of a 
firm when the firm acts as solicitors in the matters relating to the 
trust. The extent of the interest of the solicitor trustee in the 
profits of the firm does not matter, so long as he is interested in 
the profits of the firm. 





PIDDINGION V. CO-OPERATIVE INSURANCE SOCIETY, LIMITED, 
(1934) 2 K. B. 236: 103 L. J. K. B. 370, : 

Insurance (Motor car)—Indemnity against liability în sespect 
of accidental injury to any person—Exceplion when car is conve- 
ying “goods other than personal luggage”—Meaning of personal 
luggage. 

By a policy of insurance in respect of a motor car, the society 
undertook to indemnify P. against “all sums .... which the 
insured shall become liable to pay and shall pay in respect of 
accidental injury to any person.” This undertaking was subject to 
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the exception, namely, when the loss is caused while the car is 
“being used for other than private pleasure ... . or is conveying 
any load in excess of that for which it was constructed or is 
conveying goods other than personal luggage”. The claimant was 
a designer in a firm of brass workers and one day when he was 
returning by his car with two long lengthwise laths fastened on its 
top, he knocked down and fatally injured a pedestrian. The widow 
of the dead man recovered 1150}. from the claimant. In an action 
against the society, the society pleaded that the laths that he was 
carrying was not “personal luggage.” 

Held, the word “pleasure” in the policy is used in contradis- 
tinction to ‘business’ and the words “personal luggage” in 
contradistinction to ‘merchandise.’ The meaning tobe given to 
these words in these policies is not the same as in railway cases. 
Railway travel is not motor travel and different considerations will 
apply. The company is therefore liable. 


—— 


Haynes v. Harwoop (1934) 2 K. B.240: 103 L. J. K. B. 410, 

Negligence—Police constable on duty—Stopping a bolting horse 
—Injuries thereby—Damages—Plea of Volenti non-fit injuria—If 
applies. l 

The plaintiff, a police constable, was on duty in a police 
station, when he saw a two-horse van running down the street 
unattended. He rushed out, pushed a woman aside to safety and 
succeeded in stopping the horses. But in so doing, he sustained 
injuries. In an action for damages for injuries by the negligence 
of the defendants, the defendants pleaded that the plaintif volun- 
tarily undertook the risk of injury. It was found that it was a 
constable’s duty to preserve life and property though there was no 
express provision that it was his duty to stopa run-away horse. 
The horses were not vicious. 

Held, that the fact that a pair of horses and van were left un- 
attended raises a presumption of negligence. When horses bolt, it 
must be reasonably contemplated that persons will attempt to stop 
the horses and try to prevent injury to lifeor limb. The injury is 
therefore the natural and probable consequence of the defendants’ 
act. Here there was a crowded street and a woman in danger. 
There was a plain duty on the part of a policeman to the public 
to preserve life and property, and to intervene and stop a horse 
which he sees running away. When so stopping he is acting in 
pursuance of a public duty and the doctrine of volenti non fit inju- 
ria has no application. The defendants were therefore liable for 
damages arising out of their negligence. 

Cutler v. United Dairies (London) Lid, (1933) 2 K. B. 297 
distinguished, 
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Rye AND EYRE v. COMMISSIONERS OF INLAND REVENUE, 
(1934) 2 K. B. 270: 103 L. J. K. B. 489, 


Income Tax—Income Tax Act, 1918, All Schedules Rules, 
R. 21 (1)—Finance Act, 1927, S. 25 sub-S. (1)—Copyright— 
Koyalttes—French dramatist—Performance in England—Solici- 
tor's paying advance royalty without deducting income-taxr—Liabi- 
lity of solicitors to tncome-tax thereon. 


In June, 1930, B. was proposing to form a company with the 
object of producing in London an English version of a play called 
Desire, written by a French dramatist G. The copyright was in G. 
Pending its formation B. negotiated with H., G.’s agent, an agree- 
ment for a license for the performance of the play on payment of 
royalties, one of the terms being that on its being signed a sum of 
300}. should be paid in advance as royalty. B. paid 3001. to his 
solicitors Messrs Rye and Eyre to be forwarded to H. The solici- 
tors sent on the 300/. without deducting for income-tax, The pro- 
duction of the play resulted in a loss aud no further sums were 
paid or payable to G. on account of royalties. The solicitors were 
charged with the payment of income-tax thereon. 

Held, that Messrs Rye and Eyre were the persons by or 
through whom this payment was made and that they are liable to 
be assessed under r. 21 of the All Schedules Rules, Income Tax 
Act, 1918, and Finance Act, 1927, S. 25, sub-S. (1). 


ee 


STAFFS Motor GUARANTEE, LIMIED v. BritisH WAGON 
Company, Limirep, (1934) 2 K. B. 305. 


Hire-purchase agreement—Sale by H. of motor lorry to W.— 
Letting by W. of lorry to H. by something like hire-purchase 
agreemeni—Sale by H. tc S.M.G. Co. who were unaware of hire- 
purchase agreemenit—Second sale if valid—Factors Act, 1889, S. 2 
—Sale of Goods Act, S. 25, sub-S. (1). 


H. carried on business as a dealer in motor cars. H. was the 
legal owner of a lorry. It was arranged between H, and W. Co. 
(defendants) that H should sell the lorry to the W. Co. for 9001. 
and that W. Co. should then let it to H. on hire, The hire-purchase 
agreement between H. and W. Co. provided that (4) the W. Co. 
should hire to H. and that he should take on hire for 17 months 
from delivery, (#) that H. should pay an initial rent of 300/. and 
seventeen monthly rents of 37]. 6s. 8d. each, (14) that on default in 
punctual payment it shall be lawful to W. Co. to terminate the 
agreement and seize the lorry, (iv) that unless and until the amounts 
had been paid, it should be the absolute property of W. Co. etc. 
W. Co, sent their cheque for 900/. and H. sent his cheque for 3004. 
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for the initial rent, H. afterwards fraudulently sold and delivered 
the lorry to the plaintiff P., who was entirely ignorant of this agree- 
ment with W. Co. As H. committed default in payment to W. Co, 
they ceased the lorry from the plaintiff P.,-in the belief that it was 
sublet to P. P. thereupon brought an action for recovery back of 
the lorry from W. Co. claiming (i) that H. was the owner of the 
lorry or (ii) that he was a mercantile agent in possession with the 
consent of the owners W. Co. and P. bought it in good faith and 
without notice of their agreement or (tit) that H. was a person 
who sold the lorry to W. Co. but continued in possession thereof or 
(iv) that H. was W. Co’s. agent to dispose of the lorry. 

Held, that the agreement between H. and W. Co, was a hire 
purchase agreement and not a billof sale. The lorry having been 
sold by H. to W. Co. and then been entrusted by W. Co. with H 
not as a mercantile agent dealing in motor vehicles but to H. 
as a hirer of the car and therefore as its bailee, it cannot be said 
that W. Co. entrusted the lorry to H. as a mercantile agent 
within the meaning of S. 2, sub-S. (1) of Factors Act, 1889. Nor 
can the claim under sub-S. (1) of S. 25, Sale of Goods Act, 1893. 
be sustained, because H.’s possession of the lorry at the time of 
sale to P. was not the possession of a seller who had not yet 
delivered the article sold to the buyer, but was the possession of 
the bailee under the hire-purchase agreement. 

Mitchell v. Jones, 24 N. S. L. R. 932 relied on. 





Simpson (H.M.’s. Inspector oF TAXES) v. GRANGE TRUST, 
LiMITED, (1934) 2 K. B. 317. 


Income Tax Act, 1918—S. 33, sub-S. (1), proviso (a)—In- 
vestment Trust Company—Not assessable under Case I of Sch. D 
—Management expenses—Claim to repayment of tax on—lf 
allowable. 

A company, incorporated in 1926, carried on the business of 
an investment trust Company. The Company was not carrying on 
a trade, the profits of which were assessable 1o income-tax under 
Case I of Sch. D. Ona calculation of the profits as coming under 
case I, the amount chargeable to tax will be 48,0007. odd whereas 
according to the measure appropriate to this company when pro- 
fits is taxed in accordance with the Income Tax Act it is 42,000, 
odd. The Inspector of Taxes claimed that proviso (a) to S. 33, 
sub-S. (1) applied and the Company was not entitled to relief 
under S. 33. Sub-S. (+) of S.33 provides that “ where...... any 
company whose business consists mainly in the making of invest- 
ments, and the principal part of whose income is derived therefrom 
....claims and proves...... that, for any year of assessment, it 
has been charged to tax by deduction or otherwise, and has not 
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been charged in respect of its profits in accordance with the rules 
applicable to case I of Sch. D, the Company shall be entitled to 
repayment of so much of the tax paid by it as is equal to the 
amount of the tax on any sums disbursed as expenses of manage- 
TIONG patie for that year”, Then comes the proviso “ provided 
that (a) relief shall not be given under this section so as to make 
the tax paid by the Company....less than the tax which would 
have been paid if the profits had been charged in accordance with 
the said rules.” ` 

- Held, that proviso (a) which limits the amount of relief which 
may be derived from the expenses of management, including com- 
missions, applies in cases where the Crown had the option either 
to charge under Case I or otherwise and elected not to charge 
under case I. The proviso does not apply to the present company. 

Rosyth Building and Estates Co., Lid. v. Rogers (1921) 8 Tax 
Cases 11, approved. 

VELAsco v. Coney (1934) P. 143: 103 L. J. P. D. A. 76, 

Will—English assets—Testatrix of foreign domicil—Exercise 
of a power of appointment over English assets by a will—Execu- 
tion of will valid both under English and foreign (domicil) law— 
Revocation of will—Sufficient revocation under foreign law, but not 
enough as per English law—IVill, if validly revoked as regards 
English assets, 

A testatrix bornin England but of Italian domicil died in 
1931. Under the will of her English uncle, proved in 1910, she 
had power by deed or will, to appoint her share of the residue 
under the will in favour of a husband for his life. In 1910 she 
exercised this power by means of a will drafted in England but 
executed in Rome in favour of her husband, the plaintiff, The 
execution was valid both under ihe English and Italian laws. The 
assets were in England. In 1914 she got her solicitor to write on 
the will “destroyed 2nd June 1914” Lut it was not destroyed in her 
presence. According to English law it was not a valid revocation, 
whereas under the Italian law it was an effectual revocation. The 
husband claimed that the appointment enured in his favour so. far 
as regards English assets, and that there was no effective revoca- 
tion of the will re. such assets, 

Held, that the power of appointment by will can be exercised 
by a foreign national by means of an English will. The testatrix 
was an Italian subject and the will was made and revoked in ac- 
cordance with Italian law. The Court will always give effect to 
the intentions of the testator, and the intention of the testatrix 
being here clearly to revoke the will, reason and justice required 
that the will should stand revoked, 
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JOTTINGS AND CUTTINGS. 


Lawyers in Germany.—We read in a message of the 9th inst. 
from the Times correspondent at Berlin that “the committee of 
the Saxon Law Association has decided to invite the Public Prose- 
cutor of the High State Court at Dresden to bring before a discip- 
linary Court Dr. Gustav Melzer, the German advocate, who, during 
a sitting of the Supreme Court of the Reich at Leipzig last Thurs- 
day, refused to greet the incoming Judges with the Hitler salute, 
and was, by order of the presiding Judge, excluded trom the trial, 
at which he was to be defending counsel. The aim of the disciplin- 
ary proceedings will be the expulsion of Dr. Melzer from the legal 
profession”, In the German lapse into what the Times calls 
“Medieval Methods”, recalling the Wars of the Roses, and which 
the world generally has stigmatised in even plainer terms, it 18 
interesting to see how the Law stands the shock. The presiding 
Judge of the Supreme Court still, it seems, maintains the official 
attitude to the Dictactor even though his hands 

“ The multitudinous seas incarnadine. 
Making the green one red.” 


- But there is at least one lawyer who has made his protest, nor 
is it likely that in Germany, with its great legal tradition, he will 
lack sympathisers.—L. J., 1934, p. 19. 


Law Revision.—The Lord Chancellors Revision of Law 
Committee has taken another step towards the completion of the 
programme laid down last January for the commencement of its 
labours. Four subjects were submitted to it: the rule as to non- 
liability to contribution between joint tortfeasors; the rule that a 
persona! action dies with the person; the liability of a husband for 
_ his wife’s torts; aud the rule as to the recovery of interest in civil 
proceedings, On two of these subjects the Committee has already 
reported, the second and the fourth and a Bill to give effect to 
their Reports—the Law Reform (Miscellaneous Provisions) Bill— 
has been passed by the House of Commous and was read a 
second time in the House of Commons on the 15th ult. Thus it is 
probable that before long an injured party will be able to recover 
damages against the estate of a deceased wrongdoer, and the re- 
presentatives of an injured person will not be without remedy. 
We expressed the hope when the Bill was passing through the 
House of Lords that it would have as speedy a course in the House 
of Commons, and it seems likely that this will be so. The imme- 
diate need is to put an end to the present injustice that no damages 
are recoverable against the estate of a negligent motor driver who 
is himselt killed in an accident, and hence nothing can be recovered 
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on his third-party policy. The Bill also enables the Judge, to award 
interest in a civil action in cases where it is not already given by 
statute. —ŻL. J., 1934, p. 19. Sage a 





Contribution between Joint Tort-feasors.—The Committee 
having thus got half-way through its allotted task, has now, as we 
have said, taken a further step and has presented to the Lord Chan- 
cellor a Report on the rule which, in general, forbids one of two 
wrong-doers against whom damages have been awarded to claim 
contribution from the other. The ruleis founded on the judg- 
ment of Lord ‘Kenyon, C.J., in Merryweather v. Nixan (1779, 8 
Term. Rep. 186). It has not been received with favour, and it has 
been broken into by exceptions. In Palmer v, Wick S.S. Cox 
(1894, A. C. 318, 324) where the question arose of extending the 
rule to Scotland, Lord Herschell, L.C., said: “It is now too late 
to question that decision in this country, but when I am asked to 
hold it to be part of the law of Scotland, I am bound to say that it 
does not appear to me to be founded on any principle of justice or 
equity, or even of public policy, which justifies its extention to the 
jurisprudence of other countries’. Why it should have been too 
late to question Lord Kenyon’s decision we do not know, Much 
has been said in praise of “Our Lady of the Common Law”, . In 
plain English that means judge-made law, and judge-made law 
which is bad should exist only to be overruled by better judge- 
made law. However, the Lord Chancellor’s Committee have had 
no hesitation in recommending that the rule should be altered “as 
speedily as possible’, and they find a precedent in S. 37 (3) of the 
Companies Act, 1929, under which a director, who has been made 
liable for statements in a prospectus, may recover contribution, “as 
in cases of contract”, from any other person liable. And having 
recommended that the rule should be thus abolished, the Commit- 
tee do not qualify it by excluding cases of crime. 

The Committee have come to the conclusion that any attempt 
to exclude from their recommendation torts which are also crimes 
would produce anomalies (such as would result from the fact that 
libel is a crime while slander is not, or that negligent driving may 
amount to felony) and uncertainties which it would be undesirable 
to introduce. Accordingly their recommendation is made without 
qualification.—L. J., 1934, p. 19. 





Another One for the J. C—The Judicial Committee of -the 
Privy Council is a unique tribunal, composed for the most part of 
unrewarded Judges; it deals with problems manifold and 
multifarious. It will with equal impartiality uphold ‘the 

R 
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prestige-and property of gods declared by:the Church of England 
to be heathen and false; and the rubrics and ritual in the Church 
as by law established in England, But, generally speaking, it has 
some sort of subject-matter upon which to exercise its wisdom and 
discretion. It will humbly advise His Majesty to do this or that 
after hearing all the facts and circumstances of the particular 
case. 

Lately, however, it has been engaged as a sort of Juris consult 
or, as Sir Leslie Scott put it,as a kind of Permanent Court of In- 
ternational Justice on a pure question of international law. When 
they sat down to consider it the question arising out of the alleged 
pitacy of one Chung Tam Quong and twelve of his fellow-country- 
men was purely academic. The full Court of Hong Kong, from 
whose decision there was no appeal, had decided that robbery was 
an essential ingredient of the crime of piracy; that there was no 
actual robbery in the case before them; and that as the charge was 
only of piracy, the conviction must be quashed and the prisoners 
discharged. And the said alleged pirates were, as far as is known, 
free and at large when the P. C. considered the question: Whether 
actual robbery is an essential element in the crime of piracy jure 
gentinm, or whether a frustrated attempt to commit a piratical 10b- 
bery is not equally piracy jure genitum.—L. J., 1934, p. 27. 





A Collusive Case.—It seems to have been by a sort of lawful 
collusion that the reference arrived in all its naked simplicity in 
the Judicial Committee Room, with the Lord Chancellor and Lords 
Atkin, Tomlin, Macmillan and Wright all ready and willing to hear 
it. The Government, by the lips of the A.-G. and Mr. Wilfrid 
Lewis, were there to contend (not as of right but as friends and 
helpers) that actual robbery was not an essential element in the 
crime; and the Government, by way of the Secretary of State for 
the Colonies and by the mouths of Sir Leslie Scott and Mr. Kenelm 
Preedy, were also there for the purpose of maintaining the con- 
trary view withall the skill and learning at their command. 

Lord Sankey was apparently fully aware that the conditions 
were not quite normal; and he did ask the A.-G. what the effect of 
the Board’s decision would be. Sir Thomas inskip replied that he 
could not help thinking that the Court in long Kong would wel- 
come an opportunity of having Their Lordships’ opinion for their 
guidance in future. 

There is in our land no other judicial tribunal, other than 
perhaps an unpaid Court of Petty Sessions, where one could 
hope to get a definite answer to a pure question of law like that.— 


L. J., 1934, p.27. 
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Of Piracy.—A summary of the facts and a setting out of the 
indictment are, having regard to all the circumstances, worthy of a. 
place. The accused were tried at the Criminal Sessions at Hong 
Kong in February, 1931, before Acting Chief Justice Wood and 
a jury, on an indictment the material parts of which were (quoting 
from the Times of July 3, 1934): 

“ Statement of Offence. Piracy. 


“ Particulars of offences, for that they on the 4th day of Jan- 
uary, 1931, on the high seas with force and arms attacked and set 
upon cargo junk No. 206 V and Chung Ma Yat the master there- 
of, putting the said Chung Ma Yat in bodily fear, with intent pira- 
tically and feloniously to take away the said junk, her tackle and 
cargo from the owners thereot and to steal the same.” 


All the accused were found guilty on the count. 
The Judge reserved the question of law for the full Court. 


The facts proved in the case were that on January 4, 1931, om 
the high seas the prisoners were cruising in two junks. The junks 
were Chinese vessels and the accused were Chinese subjects. One 
or more of the prisoners were in possession of fire-arms. The 
prisoners pursued and attacked a cargo junk which was also a 
Chinese vessel, The master of the cargo junk was alarmed and 
attempted to escape. A chase ensued, during which the prisoners 
came within 200 yards of the cargo junk. The chase continued for 
over half an hour, the vessels preserving that distance. Shots were 
fired by the attacking party. While the chase was still proceeding 
two merchant vessels approached, and their cfficers interfered and 
the prisoners were eventually taken in charge by the Commander 
of H. M. S. Somme, which had arrived in consequence of a report 
made by wireless.—L.J., 1934, p. 27. 

The Maxwell Appeal_—On June 28th House of Lords gave 
their reasons, through the mouth of Lord Chancellor, for allowing 
the appeal and quashing the conviction of William Maxwell, aged 
75. He had been convicted of manslaughter at York Assizes on 
February 27th, before du Parcq, J. The prisoner’s appeal was 
dismissed by the Court of Criminal Appeal on April 23. At the trial 
his character had been put in issue, and he had been cross-examined 
by the Crown regarding a previous charge on which he had, in fact, 
been acquitted: The main question was whether such cross- 
examination was permissible, and the Lords, differing from the 
Judges below, unanimously held that it was not. The Iords 
responsible for this important and conclusive difference of opinion 
were the Lord Chancellor and Lords Blanesburgh, Thankerton, 
Atkin and Wright. 
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The judgment is exhaustive and illuminating, and Maxwell v. 
Director of Public Prosecutions is now a leading case in Criminal 
Law and Procedure. The final paragraph of Lord Sankey’s speech 
indicates the spirit of the judgment: 


“Tt must be remembered that the whole policy of eer 
Criminal Law had been to see that as against the prisoner every 
rule in his favour was observed, and that no rule was broken so as 
to prejudice the chance of the jury fairly trying the true issues. 
The sanction for the observance of the rules of evidence in crimi- 
nal cases was that, if they were broken in any case, the conviction 
might be qushed. Hence the great care which had always been 
shown by the Court in applying the proviso to Section 4 of the 
Criminal Appeal Act, 1907, and refusing to quash aconviction. It 
was often better that one guilty man should escape than that the 
general rules evolved by the dictates of justice for the conduct of 
criminal prosecutions should be disregarded and discredited.”—L. 


J., 1934, p. 28. 





Effect of Express words.—It eannot, however, be said that the 
presence of express words is, of itself, conclusive either. Take, 
for example, Mr. Justice Neville’s comment in Re Barnard’s Settle- 
‘ment (1916, 1 Ch. 552) upon a statement in Duguid v. Fraser (sup.) 
made by Mr. Justice Kay, who expressed himself as unfettered by 
the cases where the intention to revoke in any event is clear, “as 
where the appointer began the invalid appointment by saying ‘I 
tevoke the former appointment to this extent,’ and then proceeded 
to appoint—in which the courts have been compelled by the lan- 
guage to give effect to the revocation, though not to the subsequent 
appointment.” Mr. Justice Neville said: “Now it was a good ‘dis+ 
tinction no doubt in a sense between the case before him (where 
there was no express revocation, and the cases that had becn cited, 

and I respectfully agree with the conclusion that he came to in the 
case before him, but I think the words I have quoted might lead to 
a misunderstanding, because it does not seem to me that the real 
-point is determined by the question of whether there are words of 
direct revocation or whether such words are absent. I think it far 
+oo narrow a view to apply any such rule in construing documents 
of this kind, because it seems to me that when you have a gift in 
lieu of a previous appointment, either by necessary implication or 
by direct words, you must revoke the original appéintment if you 
are to give effect to the second; and, therefore, whether the testator 
says in so many words ‘I do revoke,’ or whether he uses words 
which necessarily involve revocation, it seems to me the reult is 
the same, and that it would not be a wise distinction to make, ex- 
cept so far as the use of the direct words may be. some guide as to 
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the intention of the testator.” Lord Blanesburgh:in Ward v. 
Vander Loeff said that he found nothing in any of the cases there 
cited which precluded him from accepting his statement as correct 
but, he added, “in connection with the last observations of the 
learned judge, it must, I think, be agreed that the presence of 
express words of revocation may frequently be decisive.”—L. T., 


1934, p. 25—Vol. 178. 


iy 





A Pleasing Iniernational Gesture.—In these days when world 
relations are oftentimes lacking in cordiality and even tend to 
become strained, it is pleasing ‘to note an act of goodwill such as 
that manifested by the United States in returing the mace of the 
Legislature of Upper Canada, which had been carried off by the 
American forces during the melancholy conflict between us and the 
United States in 1813. It is astonishing the sentimental yalue 
attaching to such a thing as a mace and all that it symbolises in 
connection with national history, and the restoration to the 
Dominion of the historic sign of legislative authority is very wel- 
come, although a little tardy; indeed, its restitution at the moment 
is particularly auspicious as betokening the kindly feeling, despite 
many points of difference, subsisting between the two great peoples 
dwelling side by side in North America.—L. T., 1934, p. 30. - 





The Brittsh Parliamentary Mace.—A host of interesting 
associations attach to the mace which lies on the table of the House 
of Commons ın front of the Speaker when he is in the chair; it is 
the outward and visible symbol of the fact that the House is in ses- 
sion. Originally maces were weapons of offence and defence, and 
they could be formidable in either sense, but by the process of 
evolution they have become transformed into the embodiment of 
the ideas of order and good government. When the mace was first 
introduced into the House of Commons does not appear to be 
exactly known; its use, we are told, antedated the beginning of the 
Journals in 1547; but after that date there are numerous references 
in these records to the mace and the uses to which it was put. There 
have been at least three maces; the one which figured on the table 
in the years preceding the civil war was replaced by a new one in 
1648, and this continued to appear on the table till 1653, when, 
being contumeliously described by Cromwell as a “bauble”, it was 
removed by his order, Shortly afterwards on the appointment of 
Edward Birkhead as Sergeant-at-Arms it was resolved that he “do 
repair to Lieutenant-Colonel Worsley for the mace and do bring it 
to the House,” and, that having been done, it was recommended 
“that the mace should be made use of as formerly”. At the 
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Restoration a new mace was ordered “with the Crown and King’s 
Majesty’s arms and such other ornaments as have been usual,” and 
this mace, which was furnished by the Council of State, is the one 
that 1s in use to this day. It happily escaped a century ago when the 
Houses of Parliament were destroyed by fire, as a judgment, 
according to a Cockney eye-witness whom Carlyle overheard, “for 
their hacts.”” The mace was at that time, the House not being in 
session, deposited for safe custody in the Tower of London,—L. 


T., 1934, p. 30. 





The Ritual of the Mace—As has been said, the mace is placed 
on the table of the House when the Speaker is in the chair, that is, 
when the Commons are in full session and not in Committee. 
When the House goes into Committee the mace is placed under the 
table. So, too, whena new Parliament is convened the mace is 
brought into the House and placed under the table. When Mr. 
Speaker-elect, accompanied by a number of the members, proceeds 
to the House of Lords to submit himself for the Royal approval, 
the Sergeant-at-Arms heads the procession with the mace, not 
over his shoulder but in his arm, for tradition requires that the 
mace shal] not be carried before the Speaker until his election has 
received Royal approval; when that approval has, however, been 
signified the mace is hoisted on to the shoulder of the Sergeant-at- 
Arms and then brought back to the House and placed upon the 
table. Again, we are told that when some unlucky wight not of the 
House has incurred the displeasure of the assembly and is to be 
reprimanded by the Speaker he is required to stand at the Bar in 
the custody of the Sergeant-at-Arms, who holds the mace at 


his side; and no member may speak except the Speaker.—L. T., 
1934, p. 30. 





The Mace in the Law.—When we speak of the mace we 
naturally think chiefly of the mace of the House of Commons, but 
the sense of dignity which it is assumed to embody is not unknown 
to the law. In State processions such as at the reopening of the 
courts after the Long Vacation, the Lord Chancellor is preceded 
by the mace, and when, as occasionally happens, he sits in the 
courts in the Strand, the mace is attached to a hook behind his 
chair. In Scotland the use of the mace in the Court of Session is 
one of the features of the day’s work. The judges are preceded in 
their procession into court by an official carrying a silver mace, the 
official corresponding to the ushers with us, but named from the 
duty thus cast upon him “macer”. At one time we are told these 
officers regarded the maces, which they thus bore before the judges 
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as their personal property, and consequently when a macer died or 
resigned office, he in the one case, or his representatives in the 
other, required his successor to pay a substantial sum for the badge 
of office. It is on record that the holder of a macership not being 
able to find a purchaser for his mace, melted it down. After this 
an order made it clear that the maces were not the perquisites of 
those who carried them, but were the property of the Crown, that 
is, of the Court.—L. T., 1934, p. 31. 





Macers as Judges.—As readers of Scott’s Guy Mannering may 
remember, the macers of the court of Session had at one time, in. 
name at least, jurisdiction in connection with the service of heirs 
As Counsellor Pleydell explained to Colonel Mannering, the 
“Scottish Legislature, for the joke’s sake, I suppose, have consti- 
tuted these men of no knowledge into a peculiar court for trying 
questions of relationship and descent .... which often involve 
the most nice and complicated questions of evidence.” On the 
Colonel expressing surprise at thisodd arrangement, Pleydell went 
on to say that “we have a practical remedy for the theoretical ab- 
surdity. One or two of the judges act upon such occasions as 
prompters and assessors to their own doorkeepers. But you know 
what Cujacius says: ‘Multa sunt in moribus dissentanea, multa 
sine ratione’.” This curious jurisdiction continued till its abolition 
by 1 and 2 Geo. 4, c. 38.—L. T., 1934, p. 31. 


ee te tet 


Law Reviston.—Ever since its inclusion in Hamlet’s catalogue 
of the many ills that flesh is heir to, the ‘“‘law’s delay” has been a 
jibe thrown at members of the legal profession. It is true there 
have been times when the accusation has been justified, when pro- 
cedure was complicated and everything that served to protract 
trials was available to the litigant who desired to put off the evil 
day, but in these days, with every effort being made to speed up’the 
working of the. legal machinery, the jibe has lost some, at all events, 
of its point. Not only has there been manifest a new spirit working 
for removing obstacles to the prompt determination of disputes. 
there has been equally manifest a strong desire to bring the 
principles of the law more into harmony with justice and fair 
dealing between man and man. All welcomed the recent appoint- 
ment by the Lord Chancellor of the Law Revision Committee, of 
which the Master of the Rolls is chairman, to reconsider in the 
light of modern knowledge some of those doctrines which have be- 
come anachronistic and out of harmony with views now generally 
prevailing. Like the Business of the Courts Committee, which was 
also presided over by the Master of the Rolls, this committee 
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deserves the thanks of the public for the remarkable expedition 
Shown in arriving at and submitting their recommendations, the 
latest of which is the modification of the rule that between joint- 
feasors there is as a rule no contribution and no indemnity. It is 
true some exceptions have been grafted upon the operation of the 
rulé, ‘but the doctrine continues in large measure unimpaired, and 
although it has often been declared to be inequitables it has, like 
so many doctrines that have come down to us from the past, shown 
a deplorable vitality. The recommendations now made, if adopted, 
and it-is to be hoped they will be, will remove most of the objec- 
tionable features of the present law on the subject. A judgment 
recovered against one or more persons in respect of an actionable 
wrong is not, while unsatisfied, to be a bar to an action against any 
others liable jointly in respect of the same wrong. Further, a right 
of contribution is given where at present it is withheld. No doubt 
legislation will be required to give effect to this reform, but in view 
of the general desire to bring the law more into,-line with fair 
dealing there should be no serious obstacle to the recommendations 
receiving legislative approval at an early date. A short article 
dealing with the report will appear next week.—S, J., 1934, p. 193. 





Exuthanasia.—Sir Buckstone Browne, in an address to the 
Harveian Society, is reported to have expressed the hope that the 
medical profession should have “the power of. sentencing to 
death those who are not fit to live from disease or crime, and of 
granting permits to the old and worn out who wish to goto the 
lethal chamber.” The point was also raised whether a congenitally 
insane or deformed baby should live. The law is, of course, 
uncompromising on both counts, According to Dr. Meymott Tidy 
(“Legal Medicine,” Vol. I, p. 318): “The law knows no such 
principle as that involved in the ‘term Euthanasia.” The words of 
Mr. Justice Hawkins (R. v. Paine, tried for the murder of Miss. 
Maclean, 1880) are on this point explicit: “It is equally criminal 
to accelerate by one hour the death of a person as to cause it. No 
degree of monstrosity or unshapeliness sanctions the destruction of 
life born of woman, either by medical attendant or friend.” This 
law Sir Buckstone Browne and many others would change, and the 
issue whether it should be mitigated in any way furnishes matter 
for nice debate. Professionally; of course, a doctor’s duty goes 
much beyond the mere refusal of euthanasia; he must keep his 
suffering cancer and hydrophobia patients, and, it may be, his 
monstrosities, alive as long as he can. Ultimately, of course, the 
decision will be one for Parliament. It may nevertheless here be 
submitted that the admission of the principle of euthanasia would 
be extremely dangerous. Were it established, at first io doubt it 
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would’only be applied by the subject’s express desire (or in the case 
of an abnormal baby, the- parents’) and perhaps with stringent 
certificates frorh the local coroner, the doctor in attendance and an 
independent practitioner. But where would it stop? The lunatic 
suffering from incurable melancholia might presently be deemed to 
have given a valid consent—then.it would be extended to aged people 
in their second childhood—and so on, until, instead of the celebra- 
ted scene at the end of “ Martin Chuzzlewit” a new Pecksniff, 
as chairman of the Family Council, would blandly put and 
declare carried a resolution that old Martin would be much more 
comfortable ‘under the sod, and promise him a handsome 
monument by way of consolation, after his relatives had taken what 
they wanted of his possessions, With tremendous safeguards, we 
pronounce a murderer morally unfit to live. But the last word as 
to physical fitness has been'given’to nature and we disregard it at 
eur peril—S. J., 1934, p. 494. 





' Solicitors’ Accounts—We learn from the Law Society’s 
Gazette for this month, that the Master of the Rolls has approved 
the Rules with regard to the keeping of solicitors’ accounts made 
by the Council of the Law Society under S. 1 of the Solicitors Act, 
1933; and the Rules, therefore will come into operation, as expected, 
on January 1 next. This closes a question which, during the last 
few years, has been a matter of keen controversy ; but in effect the 
result will be to require all solicitors to adopt the system of separate 
accounts for clients’ moneys, which, with many practitioners, has 
been in use for a long time past. Under the first-rule every solicitor 
must keep such books and accounts as may be necessary to show 
and distinguish, in connection with his practice as a solicitor: (a) 
moneys received from or on account of, and the moneys paid to or 
on accout of each of his clients; and (b) the moneys received and 
the moneys paid on his own account”; and under rule 2 there must 
for banking purposes be a.“‘client account”. The remaining rules 
carry out the separation of the accounts in detail. Firms who have 
hitherto adopted this system have done so for their own convenience 
and satisfaction, and have been rewarded for any extra trouble. 
And when, next year, the practice becomes general, there will pro- 
bably be a general recognition that it is beneficial.—L. J., 1934, 
$. 37. i 





Administrative Law in America. —lIt seems that with the New 
Deal in America the NewDespotism has come very much to the 
front and legal opinion is going in favour of Administrative Courts 
in order to give bureaucratic judgments at least a legal flavour. It 
is singular that this should be so, since in the United States the 
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Constitution distinguishes so exactly between the Legislative, the 
Executive and the Judicial powers. But it is well known that in 
practice it is not possible to maintain the distinction, and for some 
time the encroachments of Administrative Law have been exercis- 
ing the minds of American lawyers. The New Deal, or the 
National Industrial Recovery Act, with its resulting control, or 
attempted control, of industry and business, appears to have has- 
tened ihe process. The American Bar Association, in May of last 
year, appointed an Administrative Law Committee, and the Com- 
mittee, notwithstanding the shortness of the interval presented a 
report at the meeting of the Association held at Grand Rapids, 
Michigan, in the autumn, It is printed in the annual Report and 
called attention to the growth of administrative agencies with, in 
effect, legislative powers, and to the conferring also of quasi-judi- 
cial powers on these agencies. The report also noticed proposals 
then before Congress for establishing an Administrative Court. 
From a message to the Times (17th inst.) from Washington, it 
seems that the Committee has now made a definite recommendation 
in this sense. A further Report, according to the Times, ‘‘ makes 
the proposal that the judicial functions of administrative agencies 
should be divorced from their legislative and executive functions 
and placed in charge of a Federal administrative Court with appro- 
priate branches and divisions, including an appellate division. It 
suggests also that the legislative and executive functions of the 
various existing agencies should be transferred to the appropriate 
Government Departments and that no further independent agencies 
should be created”. It will be interesting to watch this develop- 
ment of Administrative Law.—L. J., 1934, p. 37. 


ee 


Diplomatic Privilege and Road Acctdents.—Sir John Simon, 
in answer to a question in the House of Commons on Monday, 
gave what appears to us, as at present advised, to be a very curious 
answer. He was asked by Mr. Somerville whether diplomatic 
privilege covered cases of careless driving by members of foreign 
Embassies which resulted in serious accidents. The Foreign Sec- 
retary, in reply, said that members of foreign Diplomatic Missions 
in London were generally insured against third party risks. ‘Any 
persons who may be injured by them as a result of motor car ac- 
cidents are therefore, so far as obtaining compensation by the 
operation of insurance is concerned, in the same position as per- 
sons injured by members of the public’. And he went on to add 
that “it would not be possible to bring proceedings against a foreign 
Ambassador or a member of his staff in this country”. Now a con- 
tract of third party insurance is a contract of indemnity, and 
—except under the Third Parties (Rights Against Insurers) Act, 
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1930, which does not affect the point we are considering—the ‘third 
party has no rights against the insurer; and the insurer is under no 
liability to his insured, unless the insured is under a liability to the 
third party. If, then, the third party cannot sue the insured 
because of diplomatic privilege, how can he obtain any benefit 
from the insured’s policy of insurance? We should like to see 
Mr. Somerville, or some other member of the House of Commons, 
make a further enquiry on the subject—L.J., 1934, p. 37. 





A Sequel to Maxwells Case—In R. v. Waldman, the Cour; 
of Criminal Appeal had this week to consider a case which, it was 
urged, fell within the decision of the House of Lords in Maxwell 
v. Director of Public Prosecutions (on behalf of the Crown. [See 
p. 135 infra}]). The appellant, who was convicted at the Central 
Criminal Court ona charge of receiving stolen goods, put his 
charactef in issue at the trial by calling a witness to testify as to 
his good reputation. Thereupon the accused was recalled and 
asked whether he had been convicted of receiving in 1920 and 
again charged with the same offence but acquitted in 1922. He 
admitted the conviction and acquittal. On his behalf it was argued 
that, though the question about the conviction was proper under the 
Criminal Evidence Act, 1898, section 1, the question about the 
acquittal was inadmissible in view of the judgment in Maxwell’s 
case, and, further that such a question was calculated to be even 
more damaging than it was in the Maxwell case.—L. J., 1934, p. 38. 





The Report of the Legal Education Committee.—Just two 
years ago the Lord Chancellor appointed a Committee to consider 
the organisation of legal education in England, with a view to (a) 
closer co-ordination between the work done by the Universities 
and the professional bodies; and (b) further provision for advan- 
ced research in legal studies. Lord Atkin was the Chairman, and 
the Committee included members interested in the practice of the 
law as well as on the educational side. Mr. Hazel, the Principal 
of Jesus College, Oxford, resigned owing to ill-health, but Lord 
Atkin and the remaining members have now presented their report 
to the Lord Chancellor, and Prof. H. J. Laski adds a Memo- 
randum of his own. The Committee contrast the scope of Univer- 
sily and professional legal education, and sum up the difference in 
the maxim that “the University illustrates principles by examples; 
the professional bodies explain examples by reference to princi- 
ples.” Too short and too neat, perhaps, to be altogether true, but 
it might be a useful vacation exercise to see how this fits with 
the familiar distinction that University Law Schools have educa- 
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tion, and Professional Law Schools have practice as their primary 
object. The two areas of teaching, however, largely overlap, and 

students suffer in duplicated examinations. To some extent this 

is already met by a system of exemptions; such, for instance, as 
the Council of Legal Education grants in respect of Roman Law 
when a student has already passed an adequate examination in the 
subject as part of his degree examination ; and the exemption from 

the intermediate examination, except in Trust Accounts and Book- 

keeping, granted by the Law Society to holders of a degree in law. 

—L. J., 1934, p.71. 





An Advisory Committee.—In order to avoid this overlapping, 
and to secure in other ways the co-ordination of University and 
professional training, Lord Atkin’s Committee recommend the ap- 
pointment of an Advisory Committee, and they see in the Society 
of Public Teachers of Law a valuable means of assisting in the 
selection of the members, This Society, it is pointed out, includes 
practically every teacher of law, both at the Universities and in the 
professional bodies. “The problems involved are very familiar to 
them, and they are admirably fitted to nominate members whose 
views would represent and whose recommendations would carry: 
weight with the Universities”. It is proposed, therefore, that an 
Advisory Committee shall be set up, to consist of three members’ 
to be nominated by the Council of Legal Education; three by the 
Council of the Law Society; and six by the Society of Public 
Teachers of Law; these last with special reference to their qualifi- 
cation to represent the University Law Faculties. And it is sug- 
gested that in addition there should-be one member to be nominated 
by the Standing Committee of Vice-Chancellors and one by the 
Lord Chancellor. The Standing Committee of Vice-Chancellors 
is new to us, but we presume it represents the: Vice-Chancellors of 
all the Universities new and old. The new Universities have Law 
Schools which, though not, perhaps, numerically equal to those of 
Oxford and Cambridge, are doing important work. Prof. Laski in 
his Memorandum notes that the Law Society has made a substan- 
tial, effort to give its students an effective training in the law, both 
on the theoretical side and the practical side. But he sees no rea- 
son why the examinations of the Council of Legal Education 
should duplicate those at the Universities, and he regards the read~ 
ing in barrister’s chambers as the only effective addition to Univer- 
sity teaching in law. Aud probably this represents the actual 
position.—L. fs 1934, p. 71, 





As Institute of Advanced Legal Studtes——The second subject 
submitted to the Legal Education Committee--the promotion of 


LXVII] THE MADRAS LAW JOURNAL. 145 


legal research and advanced! egal studies—was, says the Report, 
dealt with very fully in a memorandum submitted to them by the 
Cambridge Law Faculty. It was divided into Historical Legal 
Research, Comparative Legal Research, and Clinical Legal Re- 
search. This last is a novel term in the Law, and is due, perhaps, 
to the fact that the Cambridge Medical School has advanced even 
more rapidly than the Law School. We gather it means that the 
Law in some particular is in a bad way, and the doctor attends to 
feel its pulse and goes through the rest of the familiar ritual. This 
purpose, the Committee point out, is adequately met by the establish- 
ment by the Lord Chancellor of the Law Revision Committee, and 
they do no more than welcome the appointment of the Committee. 
We may note, however, that at the recent annual meeting at Cardiff 
of the Society of Public Teachers of Law (ante, p.51) the criticism 
was made that the method of reference, confined as it was to 
subjects laid before it by the Lord Chancellor, was too limited, and 
that opportunities might be given for the suggestion from other 
sources of topics to be considered by the Committee. Historica] 
Legal Research has already made great progress in this country, 
but the Committee say that ‘‘the full importance of the case for the 
advancement of Comparative Legal Research has not yet been 
realised in England, with the result that in this respect we lag 
behind many of the Continental countries.” For this purpose, as 
well as for the advancement of the knowledge of the law generally, 
the Committee recomend the establishment of an Institute of 
advanced Legal Studies, and point out that it would go some way 
to realise the ideal of an Imperial School of Law. “We hope”, 
they say, “‘that some body representative of the legal profession 
and the Universities may take up definitely the initiative for the 
establishment of such an Institute.” Prof. Laski in his Memorandum 
treats this asa proposal of great importance but adds that “such 
an Institute, if and when created, should not be held to require 
buildings or administrative apparatus, both of which hinder rather 
than help research.” —L. J., 1934, p. 71. 





Piracy and Robbery.—lIt is interesting to note that just when 
the Lord Chancellor’s Committee on Legal Education is reporting 
‘on the quesiion of Advanced Legal Research, the Lord Chancellor 
himself has been practically engaged in such research, and has 
given the result in a judgment—technically only an answerto a 
question—of the Judicial Committee. Under S.4 of the Judicial 
‘Committee Act, 1833, the King can refer to that Committee any 
matter he thinks fit, and by an Order in Council of November 10, 
1933, there was referred to them the question: ‘Whether actual 
robbery is an essential element in the crime of piracy jure gentium, 
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or whether a frustrated attempt to commit a piratical robbery is not 
equally piracy jure gentium.” ` Piracy at the present day appears 
to be mainly confined to Chinese waters, and there was a decision 
in 1931 of the full Court of Kong-Hong that certain Chinese 
piratical persons—that is, perhaps, the safest titlk—who were 
intercepted and captured while in pursuit of a cargo junk were not 
guilty of piracy. There is, it seems, no appeal from that judgment, 
but its correctness seemed open to question, and hence the re- 
ference to the Judicial Committee. On Thursday of last week the 
Lord Chancellor gave the Committce’s answer (Times, 27th ult.) 
and as we have said, it was an example of advanced research. 
There is, it appears, much authority that actual robbery is essential 
to piracy, and there is authority that itis not. The research began 
with 36 Hen. 8, c. 15, known in the Statute Books as “An 
acte for punysshement of Pyrotes and Robbers of the Sea,” and in 
the Short Titles Act, 1896, as The Offences at Sea Act, 1536; and 
it came down through writers familiar—such as Hale, Blackstone 
and Hawkins—and unfamiliar, and through cases in the State 
Trials and in the United States Supreme and Federal Courts, to the 
recent definition of piracy in the O. E. D. We can only briefly hint 
at the nature of this Essay in Advanced Research, and say that in 
the opinion of the Judicial C»mmittee actual robbery is not 
essential to the crime of piracy jure gentium, and the “pyrotes” in 
question were wrongly acquitted. But that does not put them 
under lock and key again, and exactly what may be the juridical 
result is perhaps nut altogether clear.—L. J., 1934, p. 72. 





Hearsay Evidence —Mr. Justice Langton delivered an excel- 
lent judgment recently in Davy v. Attorney-General (ante, p. 63). 
Perhaps we should call it a “strong” judgment (though we are not 
enamoured of the phrase) for the learned Judge went so far as to 
say no one of the important points, that there was neither reason 
nor authority for one of the contentions put forward by the 
Attorney-General, The case was one in which the plaintiff, born 
in a workhouse in 1879, claimed that his parents were lawfully 
married in 1884, and that by such marriage he was legitimate on and 
after the first day of 1927. His case rested largely on the statements 
said to have been made by people who were now dead, and the 
question was whether the relaxation of the rule against hearsay 
which has been accepted for pedigree cases should be extended to 
cases brought under the 1926 Act. Lord Blackburn explained the 
reason for the relaxation in Sturlav. Freccia (50 L J. Ch. 86)—the 
desire of the law to get at the truth about things long past and the 
greatest of all objects, the ultimate doing of justice. The learned 
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Judge held that that rule enabled him to admıt the hearsay evidence 
here, and held further that, for the purpose of the ante litem motam 
condition, a lts begins when a controversy arises which may bias 
men’s minds, not when litigation is started. These are interesting 
points; and the learned Judge has been able to reconcile some 
rather conservative and restrictive judgments with the liberal 
tendency of the new law.—L. J., 1934, p. 72. 





Judges may condemn the Law.—-McCardie,J., was not the only 
judge who from time to time, from his seat on the Bench, criticised 
and implicitly or expressly denounced or condemned the law which 
they had to administer. There was the famous address of Maule, 
J., to the bigamist, more effective than any speech or writing in 
bringing about the reforms contained in the Matrimonial Causes 
Act of 1857, 


It was in 1906 that Sir Gorell Barnes, in his judgment in the 
Dodd case, spake his mind in no uncertain voice in condemnation 
of the current divorce laws, and of their “inconsistencies, 
anonialies, and inequalities amounting almost to absurdities.” 


Much of the current matrimonial law, as correctly described 
by Mr. Herbert, is deserving of a similar condemnation, for it is in 
practice neither good Christianity nor good secularism; but the 
judicial voices are, so far, strangely silent. Meanwhile, there can 
be no effective denying that the Poor Person petitioner under the 
Poor Persons’ Rules runs less risk than other suppliants of a 
refusal of the decree nist, or of the sporadic or selective inteiven- 
tion of the unhappy King’s Proctor. One reason may be that the 
Poor Persons’ case is known to have undergone a preliminary 
scrutiny and sifting by a Podr Persons’ Committee. L. J., 1934, 
p. 77. 





An Absurd Case.—In the case of Mrs. Arthur Dodd, which 
aroused the indignation of Sir Gorell Barnes, the point which the 
President had to determine arose under the Summary Jurisdiction 
(Married Women) Act, 1895. Under the Act, a Court of summary 
jurisdiction might order that a married woman be no longer bound 
to cohabit with her husband if he had been convicted of assaulting 
her or deserting her, or of persistent cruelty towards her, or wilful 
neglect to maintain her. “The order’”—so the Act provides—‘shall 
have the effect in all respects of a decree of judicial separation on 
the grounds of cruelty.” 

Mrs. Dodd, having obtained an order under the Statute, 
discovered that whilst living apart from her, her husband had com- 
mitted adultery. In those days‘adultery was not enough to suppor 
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a wife’s petition for divorce. Was there desertion? The husband 
had been absent for more than two years; and there wasa decree 
of judicial separation. But the Divorce Court refused her petition. 
In law her husband’s absence was not “‘desertion”——he was merely 
obeying an order of the Court. “So,” as a commentator observed, 
“Mrs. Dodd finds herself matrimonially linked for life to a man 
from whom she has been ordered to live apart, “which’, as Euclid 


says, ‘is absurd’.”—L. J., 1934,-p. 72. 





The Abolition of Slavery—-A year ago we noted the cente- 
nary of the death on July 29, 1833, of Wilberforce. It was he, with 
Granville Sharp for a forerunner, and a band of devoted friends, 
mostly of the “Clapham Sect”, to help him, who achieved the abo- 
lition of slavery, one, it has been said, of the “three or four perfect- 
ly virtuous acts recorded in the history of nations”. Granville 
Sharp made his contribution to the cause by compelling aed Mans- 
field, much against his will, to give a definite judgment in 
Summerseti’s Case (1771, Lofft 1). Slavery “is so odious that 
nothing can be suffered to support it but positive law. Whatever 
inconveniences, therefore, may follow froma decision, I cannot say 
this case is allowed or approved by the law of England; and there- 
fore the black must be discharged”. Sixty years had to pass before 
on August 28, 1833, the Abolition of Slavery Act reached the 
Statute Book; 3 and 4 Will. 4 c. 73. Meanwhile the Slave Trade . 
had been abolished, when Fox was for a short time in power in 
1807. Lord Campbell, recording the opposition of Lord Eldon, 
says the Bill might have passed years before if Pitt had been sin- 
cere in his support of it. A more charitable view is that Pitt’s 
heavy burden of affairs compelled him in other directions. At any. 
tate, the cause of Abolition of Slavery was finally won in August, 
1833, and the first day of August, 1834, was fixed as the date when 
every person “holden in slavery within any British Colony” was 
to “become and be to all intents and purposes free and discharged 
of and from all manner of slavery, and shall be absolutely and for 
ever manumitted”. This, Section 12, is all of the Act that remains 
on the Statute Book. There were numerous “ transitional provi- 
sions”, keeping the manumitted slaves for a time in ‘“‘praedial” or 
non-praedial apprenticeship. This proved an unsatisfactory stage, 
but it has long been forgotten, and only the glory of the achieve- 
‘ment of Wilberforce and his friends remains.—L. J,, 1934, p. 85, ` 





Honest Criticism or Sedition.—A. correspondent writes: The 
recent trial and acquittal at Swansea Assizes of two well-known 
exponents of the more extreme type of Socialism on a charge of 
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using seditious words may serve to remind us that this is one of 
few civilised countries where it is permissible to indulge in strong 
criticism of any or all existing institutions without fear of unplea- 
Sant consequences. The only limit to the right of free politica] 
discussion is to be found in the bulwark of all our liberties—the 
preservation of public order. The offence of sedition. as is well 
explained by Cave, J., in Reg v. Burns (1886, 16 Cox 355) consists 
in an intention, manifested by spoken words, writing or conduct. 
to bring about changes in matters of Church or State by unlawful 
means; such words, writing or conduct consisting in a vilification 
of the Sovereign or Government or incitements to class-hatred. In 
considering whether the words complained of manifest such an un- 
lawful intention, regard must be had to the actual words used, the 
nature of the audience, and the state of public feeling. Moreover, 
the jury must judge tlie case by considering the speech as a whole, 
and not by picking out “hasty or ill-considered expressions which 
may have been uttered in the heat of the moment. The facts of 
the present case call ior no special comment, though we observe 
from Press reports that the police notes of the speeches complained 
of contained “obvious defects”. In the light of what has been 
stated as to the nature of this offence, it will be realised that a most 
careful note of the alleged seditious utterances is essential if the 
jury are to have adequate material upon which to determine their 
decision. Prosecutions for sedition are rare (and long may they 
remain so) ; but where there is evidence of an intention to create 
public disturbance a full and accurate note should be made of what 
is said. For incitements to disorder are themselves too great a 
menace to freedom of speech to go unpunished through lack of 
proper evidence.—L. J., 1934, p. 87. 


Not for Young Folk.—Professor Goodhart, in his “Precedent 
in English and Continental Law,” quotes Bentham’s bitter words 
on the Why and Wherefore uf the Binding Precedent: “ How 
should lawyers be otherwise than fond of this brat of their own be- 
getting? Or how should they bear to part with it? It carries in its 
hand a rule of wax, which they twist about as they please-—a hook 
to lead the people by the nose, and a pair of shears to fleece them 
with”. But Dr. Goodhart gives much calmer, better and moi e 
dangerous reasons for his attack on this Native Product. Yet 
the book is one which might perhaps be passed for general distri- 
bution. 


The publishers might carefully consider, however, whether 
the book Forensic Success: or, Malpractice and Procedure should 


be allowed to fall into the hands of young law students, Some are 
T 
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cynical enough already concerning many of our most hoary institu- 
tions. They are not noticeably touched by reverence for their an- 
cestors. They are inclined to mock, regardless of eternal princi- 
ples, when the donkey case of 10 M. and W. is followed as a bind- 
ing authority in the K. B. automobile or aeroplane case of 1934. If 
these young people get hold of S. T. Uff’s book and read it seri- 
ously they may “go gay”, refusing to take their law seriously as 
the perfection of human wisdom.—L. J., 1934, p. 92. 





Malpractice and Procedure—What shall be said, for example, 
of one who declares that “itis the quaint and quite unjustifiable 
theory of jurisprudence that the administration of justice should be 
speedy”, showing how, in practice, “delay is of the essence” ? Who 
gives the real reason why evidence is taken on commission during 
the Long Vacation, the truth concerning interpleader actions, costs 
and even affidavits? The two useful and important objects fulfilled 
by the affidavit, he declares, are (1) it enables one to put in evi- 
dence matter which, in law, is no evidence at all; (2) it enables one 
to put in evidence that which has no relation whatever to the 
truth. Frankly conceding, with acknowledgment to Mathew, L.J., 
that there are times when truth will out, even in an affidavit. 


= He declares, with considerable untruth, that he has never 
engaged in litigation of any sort other than speculative, and that he 
would decline to take a case otherwise than on the principle of 
payment by results. He admits that the “strong” j udges are against 
this method, but his definitions are uncrthodox. An example 
of the strong variety, he says, was the County Court Judge who, 
on proof that one of the parties was a builder, automatically gave 
judgment for the other, unless there were counter allegations of i 
building, in which case he had to hear evidence as to which was iu 
fact the builder. “A weak judge may be described as one who is 
swayed or influenced by the evidence and who does not come to a 
final conclusion until the last word is heard”.— L. J., 1934, p. 93. 





Vacation—The Long Vacation is always welcome, albeit there 
are many practitioners who feel strongly that it is far too long. 
A junior member of the Bar, in a book recently published by 
Messrs. Butterworth’s, declared that the only people who were 
opposed in principle for any vacation, long or short, were the 
Judges—a picce of pure irony; for while itis true that the great 
majority of them over in England felt for some fifty years that the 
Leng Vacation in that country ought not to extend tor more than 
two-months, none of them was in favour of any further diminu- 
ticn. . 
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The truth is that the Long Vacation is not now too long, hav- 
ing due regard to the nature and amount of the work done in 
term, both in and out of Court; and the prolonged mental con- 
centration which every case requires and receives during a hear- 
ing in Court. But out of Court the Judges have to study the law 
on the cases and prepare the written judgments. As often as not 
this work is done on Saturdays and sometimes even on the Sab- 
bath—a work of necessity.~-L. J., 1934, p. 98. 





Why It Is Long.—So for the busy practitioner the holiday is 
none too long; while for the litigant, in August and September and 
the best part of October it is probable that he feels no sense of 
grievance or injury because the High Courts are closed save for 
cases of urgency. He is glad of the respite, and his legal advisers 
have a chance and time to negotiate and settle. The original 
reason for the length and period of the Long still obtains to a great 
extent in Northern Ireland——in time of harvest the people are en- 
gaged in the paramount work of harvesting and gathering into the 
barns. They have no time to litigate or to serve on juries at this 
season. 

The busy practitioners also are glad of the rest—and some of 
them are farmers. If I were dictator in such matters what I 
should rule is this: that all vacation work should be dene by those 
who lack work during the terms, and that they should receive the 
full reward for it. So they would geta little of the money and 
the experience that they need—to the general good of the law. 
The Vacation Judge would be kindly and helpfully disposed, and 
the client would not suffer.—L. J., 1934, p. 98. 





BOOK REVIEWS. 


PRINCIPLES OF THE Law OF TRANSFER, by Shantilal Mohanlal 
Shah of Lincoln’s Inn, Barrister-at-law with foreword by The 
Honourable Mr. Justice B. J. Wadia, First Edition 1934, 


Price Rs. 4. 

The Transfer of Property Act is a difficult piece of legislation ; 
and for a thorough understanding of it by the students of law, 
an introduction will be necessary elucidating the principles under- 
lying it. The Principles of the Law of Transfer by the learned 
author will give the necessary help to the student for the purpose. 
The mode of treatment of the subject in the form of lectures 
covering it under headings arranged in simple and natural order 
irrespective of the order in the Act is one which will really create 
an interest in the students and easily appeal to them. The learned 
author has attempted it successfully in the book under review and 


152 THE MADRAS LAW JOURNAL. [ voL, 


we have every hope that it will meet the measure of encouragement 
which it richly deserves, 





ANALYSIS OF MAHOMEDAN Law, by Two Vakils, 1934 Edition. 
Price Re. 1. Ramakrishna Bros., Poona. 


The principles of Mahomedan Law are not generally as well 
understood as they should be. There have in recent years been 
works on the subject which have attempted to state the principles 
as clearly as possible and in a manner useful to the student and the 
practitioner alike In this small book, the learned authors have 
attempted an analytical study of the valuable contributions to 
Mahomedan Jurisprudence by eminent writers on the subject, 
which will be useful as an introduction to the subject to students. 





ANALYSIS OF THE INDIAN Succession Act (Act XXXIX of 
192 ), by Two Vakils, 1934 Edition. Price Rs. 14-0. Rama- 
krishna Bros., Poona. 


This small book is intended to elucidate the main principles 
underlying the law of testamentary and intestate succession. They 
are contained in the Indian Succession Act which is a comprehen- 
sive enactment; and an analysis of it will be useful for the 
students. We hope that the book will be found useful by those for 
whom it is intended. 





Toe Mapras Estates Lanp Act (Act I oF 1908), as 
AMENDED, BY Acts IV oF 190? anp VIIL or 1934 WITH APPEN- 
pices by P. Hari Rao, B.A., B.L., Advocate, High Court, Madras, 
1934. Price Rs. 1-8-0. 


The Madras Estates Land Act has undergone important 
alterations by recent amendments and the book under notice which 
clearly brings out the amendments in Italics and states the effect 
of the changes by way of footnotes will be helpful in understanding 
the enactment as amended. Í 
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REMEDIES OF THE ACCUSED IN SESSIONS 
TRIALS IN PRESIDENCY TOWNS. 


The recent judgment of a Full Bench of the Madras High 
Court in what is known as the Karunguzhi Murder Case, has 
served to draw rather pointed attention to the utter inadequacy 
of the remedies of the accused in Sessions trials in Presidency 
Towns and the urgent need for a change in the Law. 

Subject to the change introduced by S. 449 of the 
Criminal Procedure Code in one class of cases vtz., those 
in which both European and Indian British Subjects are 
interested and to the right of appeal provided in Cl. 41 of the 
Letters Patent to the Privy Council on the certificate of the 
High Court that the case is a fit one for appeal, the only 
remedies available to the accused are those provided by Cls. 25 
and 26 of the Letters Patent; that is to say, it is only when the 
trying Judge reserves a point of Law or the Advocate-General 
certifies that there is an error of Law in the decision that his 
case might be reconsidered by the High Court. The remedy 
is a very limited one and it is also not surprising that it should 
be so, seeing that the Letters Patent was framed on the British 
model of a three quarters of a century back. Much water has 
flown since and large changes have taken place in England 
giving a right of appeal to the accused, but the Letters Patent 
has continued unamended, irresponsive to the changes. The 
Joint Committee has ruled out a separate Court of Criminal 
Appeal.. It thinks that accused persons have ample remedies 
as provided in Cls. 25, 26 and 41 and in the powers pos- 
-sessed by the Government and a further Court of Criminal 
appeal is unnecessary. Whatever the validity of that argu- 

U 
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ment with reference to the constitution of a Court of Criminal 
Appeal in India outside the Presidency, we do not think that 
there is any the less need in India for an appeal to a Bench 
composed of two or more Judges of the High Court in Sessions 
trials in the Presidency Towns than there is in England where 
also those trials are presided over by trained lawyers of the 

highest eminence and yet an appeal is allowed on points of Law, 

as a matter of right, with leave of the Court of appeal or upon 

certificate of the trying Judge on any question of fact or any 
other ground which appears to the Court as a sufficient ground 

and with the leave of the Court of Criminal Appeal from any 

sentence and the accused has a further right of appeal to the 

House of Lords on the certificate of the Attorney-General that 

the decision involves a point of Law of special importance. 

The right of appeal to the Privy Council is of the nature of 
appeal to the House of Lords and also having regard to its’ 
prohibitive cost and having regard to the principles that govern 

the granting of leave as well as the disposal of such appeals to 

the Privy Council as laid down in a series of cases—See 
Barendra Kumar Ghose v. King Emperor1, the remedy is un- 

substantial if not an illusory one. As already pointed out, the 
legislature has intervened by giving in one class of cases coming 
under S. 449 of the Criminal Procedure Code, a right of appeal 

both on questions of fact and of Law. It is difficult to see how 
reasons that weighed in granting a right of appeal in England 
have less validity in this country. The Jury are as apt on 

occasions to be perverse and Judges however distinguished as 
liable to err in India as in England nor could the question of 
life and liberty of the subject be a matter of less concern in 
this country than in England. The power of the Crown to 
intervene exists also in England but has never been considered 

an adequate substitute for a right of appeal. 


The only other remedy is the one under Cls. 25 and 26; 
that is to say either the Judge should reserve a point of Law or 
the Advocate-General should certify that there isan error on a 
point of Law. There has been a great divergence of opinion 
on the interpretation of Cl. 26, in respect of the Advocate- 
General’s power to certify as to what ‘‘an error in the decision 
of a point of Law which has been decided by the Court” means. 
On one side, there is the view taken in C. K. N. Sundaresa Iyer 





1. (1923) 39 CL.J. 1. 
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v. Emperor, by a majority of four who were. prepdred to read 
the words as in fact covering the same ground as the appeal: 
Section in the Criminal Procedure Code in Jury trials -by_ 
Sessions Courts—questions of misdirection, non-direction, ad- 
mission of inadmissible evidence and all other kinds of error of 
Law whether there is an express decision or not. In effect, it re- 
cognises a right of appeal on the fiat of the Advocate-General. 
On the other, there is the view of the majority.in the latest case 
who take a very strict view of the Section and hold that to- 
enable the Advocate-General to certify, the error must be on a 
point of law expressly decided by the trying Judge; the Judge 
must consciously decide the particular proposition of law. His 
proceeding on the assumption of its correctness, or the reverse, 
his failure to advert to it, however relevant it might be 
to the enquiry, in fact any failure on his part in respect of 
his statutory duty in the matter of direction to the jury or 
admission of evidence, will not entitle the Advocate-General 
to certify. Between these two views, there has been a regular 
gradation of views. One view would exclude mere non-direction 
but would include non-direction when there ought to have 
been a direction. Another view is that non-direction on point. 
of law would come within the clause but not non-direction on 
a point of fact. The Calcutta view would seem to be that a 
wrong admission of evidence though not objected to by the 
accused isa ground for certifying. Mr. Justice Mukherjea 
would exclude mere omission to direct unless such non- 
direction has the effect of making the direction imperfect and 
erroneous. One view would require express decisions gener- 
ally but would recognise decisions necessarily implied. In view 
of this conflict of views and the utter inadequacy of the re- 
medies provided for on the narrower construction, it is desir- 
able that there should be an alteration of the Letters Patent 
giving the accused a right of appeal on the lines of the 
Criminal Appeal Act in England to a Bench of the High 
Court. If that should be considered too sudden or violent a 
change, to be immediately undertaken, (reforms in instalment 
being the governing mood just at present), at least a change in 
the language of Cl. 26 so as to give full effect to the decision 
in C. K. N. Sundaresa Iyer v. Emperor! would seem to be 
absolutely necessary. p 

ean e a Lee ee eer ee eee 

L (1930) M.W.N. 249, 
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- The following.resolutions were passed. by the . council of 
the Advocates’ Association at a meeting held on the 22nd 
November, 1934: = . 

Resolved (a) that in view of the conflict bawen the 
decision reported in C. K. N. Sundaresa Aiyar v. King- 
Emperor!, and the recent Full Bench decision (The Karunguzhi 
Parcel case), the Council is of opinion that it is necessary that 
Cl. 26 of the Letters Patent should be amended so as to 
make it clear that the expression “ decision” in the clause is ` 
used so as to comprehend every case of material misdirection 
or non-direction and every case of admission of irrelevant- or. 
inadmissible evidence and the placing of the same before 
the Jury, whether objected to or not. 

(b) The Council is also of opinion especially having 
regard to the establishment of a Court of Criminal Appeal in 
England since the issue of the Letters Patent that a Court of 
Criminal Appeal should be constituted for each of the Presi- 
dency Towns in India on the same lines as in England con- 
sisting of three or more Judges of the High Court. 

In respect of the same matter, the Bar Council also passed 
at a meeting held the same day—the following resolutions: 

I. That in view of the conflict between the decision 
reported in 1930 M. W. N. 249 and the recent Full Bench 
decision and in view of the decisions and the long established 
practice of the Calcutta High Court which are in consonance 
with the decision in 1930 M. W. N. 249, the Bar Council is of 
opinion that it is necessary that Cl. 26 of the Letters Patent 
should be amended so as to make it clear that the ex pression 
‘“ decision ” in the clause is used so as to comprehend every 
case of material misdirection or non-direction and every case of 
admission of irrelevant or inadmissible evidence and the placing 
of the same before the Jury, whether ob jected to or not. 

2. In order to afford an effective remedy to the accused 
in the Presidency Towns corresponding to the right which the 
accused in the mofussil have it is in the opinion of the Bar 
Council necessary and desirable either that a Court of Criminal 
appeal consisting of three or more Judges of the High Court 
should be established on the lines of the Court of criminal 
appeal in England, or that Cl. 26 of the Letters Patent 
should be amended on the lines suggested above. 





1. (1930) M. W. N. 249, 
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RETIREMENT OF MR. T. R. RAMACHANDRA ATYAR, 


On Wednesday evening, the High Court witnessed a 
scene the like of which it never witnessed before, the leave- 
taking of Dewan Bahadur T. R. Ramachandra Aiyar who 
retired after fifty years’ practice at the Bar, when both the 
Bench and the Bar joined in bidding him farewell. Mr. T.R. 
Ramachandra Aiyar belonged to the eighties and it speaks 
volumes for his great personal charm that notwithstanding his 
views on many matters which were not always shared by the 
bulk of his countrymen or by the brother members of the bar, 
(a notable instance being some of his utterances on this very. 
-occasion ) he has been always held in high esteem. He was a 
conservative both in religion and politics and add to it the natural 
tendency of old age which according to Horace is given to lauda- 
tion of things past. To the infinite regret of his friends, some 
of his utterances can have no other explanation. But his trans- 
parent sincerity, his genial tempet, his readiness to mix with 
members of the profession on terms of equality and without 
condescension and his anxiety to help them in their hours 
of distress or trouble, endeared him to the profession and he 
has been elected successively for several terms as the President 
of the Advocates’ Association. He-was a member of the Bar 
Council from the very commencement and he was connected 
with various institutions, charitable, educational and religious 
and in all of them his presence was regarded as a source of 
strength and his sober counsels had always a steadying influ- 
ence. He will undoubtedly take high rank as one of the most 
powerful advocates who took hold of the essentials of a case 
and presented them courageously and with great clarity and 
precision. He was intensely religious in his outlook on life 
and much of his genial temper was due to this circumstance. 
To the Hindu, all life is but a preparation for a final renun- 
ciation and Mr. T. R. Ramachandra Aiyar’s retirement is quite 
in keeping with his religious ideal. We join in wishing him 
long years of purposeful life though unconnected with law. 


TRIBUTES IN HIGH COURT. 
RETIREMENT OF Dewan Bawapur T. R. RAMACHANDRA AIYAR 
FROM ACTIVE PRACTICE AFTER FIFTY YEARS AT THE BAR. 
The Advocate-General (Sir Alladi Krishnaswami Aiyar) — 
This is a unique occasion in the history of the Madras Bar when 
we are all assembled here before Your Lordship the Chief 
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Justice and the other learned Judges to say good-bye to the 
doyen of our Bar, Mr. T. R. Ramachandra Atyar, on the eve of 
his retirement after an active practice at the Bar for nearly 50 
years, an occasion which reminds one of the careers of Sir Edward 
Clarke arid Mr. Benjamin of the English Bar, and the honour done 
to them by the English Bar. 

Mr. Ramachandra Aiyar, your professional career has been 
one of unique merit and distinction. You have brought to bear 
upon your work forensic gifts of a high order and conspicuous 
courage and independence which we at the Bar have always appre- 
ciated. As an Advocate very few excelled you in giving a succinct 
narrative of a tangled and complicated case in a few short, pithy 
and crisp sentences. There was no ostentatious display, no un- 
necessary ornamentation, no revelling in immaterial details. Ithas 
been my privilege to have watched your skill in cross-examination, 
when with telling effect you were able to elicit answers from a 
witness on the other side who in a few minutes put himself under 
your guidance and was willing to be led by you. Nature has 
endowed you with a wit and humour which easily captivated the 
judges before whom you appeared. That, of course, does not mean 
that you did not flare up with a righteous indignation when occa- 
sionally you felt that the presiding judge did not mete out a proper 
treatment to you or did not properly appreciate the justice of your 
client’s cause. It was a refreshing experience to see you brush 
aside a whole catena of case-law, which might have unnecessarily 
encumbered or complicated an argument, by a single remark that 
the relevancy of the citations to the case on hand was doubtful and 
that the case before the Court could be easily disposed of on some 
simple issues of fact. I.can well. recall many an instance when 
your lash fell on me with terrific effect. You rested your argu- 
ments on the fundamental principles of the law than on a bewilder- 
ing maze of case-law. In your work as an Advocate you always 
conducted yourself as one dominated by the ideal that Law is a 
handmaid of Justice and that forensic eloquence is not to be prosti- 
tuted for an ignoble end or purpose. Your subdued humour and 
your cheery optimism have as much added to the weight of your 
argument as your close grip of the complicated facts of a case. 
You have illustrated in your life that character and high attain- 
ments at the Bar are no less essential to the welfare of the com- 
munity than integrity, independence and learning on the Bench. 

It has been said that the first requisite, the second requisite and 
the third requisite of a successful career at the Bar are a healthy 
physique and you, Mr, Ramachandra Aiyar, at three score and 
fifteen are a splendid illustration of this adage, and your simple 
habits and regulated life may, well be imitated—if it is possible 
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to imitate them—by a number of us at the Bar. Domestic 
adversities have, in recent years, overtaken you but they have 
not interfered with your robust optimism or outlook on life ever 
redolent with hope. ; l 

Religion has been the mainspring of your actions and activi- 
ties, whether in your career at the Bar or in the various industrial, 
religious and educational organizations with which you have been 
associated. The great esteem in which you are held by the Bar is 
demonstrated by the fact that for over a decade you have been 
uninterruptedly elected as the President of the Madras Advocates 
Association. The members of the Bar, young and old, would 
very much miss not merely your powerful personality in the Court 
rooms but also the pleasant anecdotes in the corridors during 
intervals as you were getting ready to appear in the next case 
before Their Lordships. Your constant kindness to the junior 
members of the Bar has endeared you to the Bar more than even 
your affectionate regard for the Bench and for the leaders in the 
profession. 

You are a pious Hindu. There comes a time when, ‘after a 
strenuous and arduous life, reflection, meditation and other-world- 
liness have greater attraction than the stress and strain in the daily 
conflicts of life. Your retirement is not likely to be a heavy 
burden upon you as in the case of some others with a different 
attitude to life. Your religious and devotional exercises and your 
daily pooja and Vedic recitations would keep you fully engaged 
and would prevent time hanging heavily on you. 

It is a source of great consolation and encouragement io us to 
be told that while we may miss your sage counsel and advice in 
our every day sphere of activities, you will continue to be taking 
interest in the work of our Bar Council and in the deliberations of 
the Madras Advocates’ Association. Itis our fervent hope that, 
guided by the spirit of your work, the Madras Bar and the Bench 
may continue to work in friendly co-operation in the larger 
interests of the administration of justice. It is my privilege to couple 
the name of my Lord the Chief Justice in saying Goodbye to you. 
The Chief Justice. 

The Chief Justice said: “Mr. Ramachandra Aiyar, I have to 
thank the Advocate-General for giving me this opportunity of 
saying a few words on my own behalf and on behalf of my 
colleagues. We, all of us, are extremely sorry to-day to have to 
bid you farewell. We hope that you will be spared for many a 
long year in your retirement. You will be able, during that time, 
to look back upon your long career at the Bar with every feeling 
of satisfaction and to know that during that time you have not 
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only earned the admiration and respect. of the Bar, but also the 
high esteem and respect of,the Bench as well. I feel sure that in 
your retirement, now you have achieyed what is probably a record 
in this country. I am satisfied that no other member of the Bar 
has ever remained in active practice for 50 years elsewhere that I 
can re-call, And even in countries where people live longer there 
were very few cases where members of-the Bar had been able to 
continue in active practice for so long a time. The Advocate- 
Geueral has mentioned Clarke and Benjamin. Both those persons 
are dead. But there is at the present moment in England a 
member of the Bar who is in active practice, who has even beaten 
your record. lreter to Mr. Upjohn, K. C., who has been 53 years 
in active practice and who, judging from appearance, and from 
what one sees of his cases in the papers, shows no sign of discon- 
tinuing his practice’, The Chief Justice concluded by saying: 
“We wish you long life and good health and let me say to you 
‘farewell,’ a 

Mr. T. R. Ramachandra Aiyar replied recounting his experi- 
ence of Judges and things and thanking the Advocate-Geneial and 
the learned Chief Justice for their kindness. 








SUMMARY OF ENGLISH CASES. 
CAMMELL LIARD AND COMPANY, LIMITED v. THE MANGANESE 
BRONZE AND Brass Company, Limitep, (1934) A.C. 402. 
Sale of Goods Act, 1893, S. 14—Contract to manufacture 
propellers ‘to the satisfaction of Shipbuilders and ship purchasers— 
Purpose for which propellers required made known to manu- 
facturers—Plans and dimensions supplied—Propeller of Specifi- 
Catton but not fit for the particular ship—Implied warranty of 
fitness—Merchantability. i 
i C Company were shipbuilders and M Company were manu- 
facturers of ships propellers from manganése bronze. C Company 
had contracted to build two ships for U Company with main 
propelling Diesel engines designed for carrying petroleum or 
molasses and to be so constructed as to be classed A, at Lloyds. The 
ships were numbered in the Shipyard as 972 and 973.- C Company’ 
placed a contract with M Company for the manufacture of propellers 
for engines Nos. 972|3. The exact dimensions were given and the 
propellers were to be in highest class style and ready for fitting to 
Shaft on delivery. The propellers were duly delivered but when 
fitted to the ships, one of them fitted alright and was classed as A, 
at Lloyds. The other propeller, though of the specifications given, 
did not quite fit and the engine made noise, with the result Lloyds 
refused to class it as 4. Without prejudice to the rights of parties, 
M Company supplied another propeller and again a third ‘which 
fitted- alright. Under the contract it was to be to the entire: 
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satisfaction of the owners representatives and shipbuilders. The 
shipbuilders claimed eae for the delay in supplying thè 
propellers. 

Held, that the propellers were bda supplied to the knowledge 
of all parties for use as parts of ships which had to satisfy the 
owner’s requirements. It was not till each propeller was fitted to 
its ship and the ship was given its trial that the owners could express 
any satisfaction or dissatisfaction. After trials the owners were 
dissatisfied and it was not an unreasonable dissatisfaction. Also 
the trouble in the steamer was in the propellers. The propellers 
supplied were therefore not according to contract and M Company 
was liable in damages. 


The case also fell ander the first exception to S. 14 of the Sale 
of Goods Act, 1893. The purpose for. which the propeller was 
required was expressly and by implication made known to the 
M Company; and C Company.also relied on the skill and judgment 
of M Company. It was not a contract for a propeller in gross, but 
a propeller as appurtenant to a vessel then being built by the C 
Company identified by the number that they had given to it.. The 
M Company knew all that. 





—— 


UNITED GAS AND FUEL CoMPANY OF HAMILTON, LiMITED AND 
OTHERS v. DOMINION NATURAL Gas COMPANY, LIMITED, (1934) 
A.C. 435. 

Canada (Ontario)—Consolidated Municipal Act, 1903 and 
Mumcipal Act, 1913—Corporation of Ontario—E xclusive franchise 
for supply of gas in the City—Subsequent transfer of portions of 
city to another corporation—If franchise repealed over those 
transferred areas. 

In 1904 the Dominion Company obtained an exclusive franchise 
from the Ontario Corporation to supply gas within the limits of 
Ontario by laying pipes, mains, etc., under and along the public 
streets of the corporation. Equipped with these powers, thé 
D Company proposed to supply natural gas to the city. It entered 
into another contract with the township of Barton with exclusive 
franchise likewise and began to supply gas to its inhabitants by 
laying pipes, etc., therein. After the grant of this franchise, the 
neighbouring township of Hamilton (H) acquired portions of 
Barton. Yet D Company ‘was for some time supplying gas even 
to portions so acquired by Ħ, and that was also recognised by H, by 
grant of permits to the D Company. But in 1929-30, H, decided 
that such permits should not be granted, though it did not interfere 
with D Company. In 1904, H passed a by-law granting exclusive 
franchise to the United Gas Company, (U Company) to supply 
gas to H. Therefore D Company was supplying gas in Barton 
under Barton by-law and U Company was supplying gas in H, 
under H, by-law. U Company got in 1931, another grant from 

Vy 
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H, granting ‘‘an exclusive franchise. . . . to conduct, distribute 
and supply and sell gas in the city of Hamilton amd for such 
purpose to enter upon all streets. . . . now or at any other time 


hereafter within the jurisdiction of the Council’. But this grant 
was expressly stated to be subject to the exception of ‘‘any existing 
rights and privileges that may now be held by the D Company 
under by-law No. 533 of the township of Barton and the agreement 
entered into pursuant to the said by-law”. U Company objected 
to D Company laying pipes or supplying gas in areas annexed to 
H, on the ground that the rights of D Company were confined to 
Barton, as its limits might from time to time be fixed, and that as 
the geographical extent of Barton was abridged by annexure to 
H, D Company cannot exercise its rights over the portions so lost 
to Barton. 


Held, that the franchise to D Company was a valid franchise, 
not subject to repeal by transfer of areas of townships. The 
franchise remained valid amd effective even over the areas 
transferred to H, as the grant was over such portions as formed 
Barton at the date of the grant. Also U Company’s new 
franchise was subject to the rights and privileges enjoyed by 
D Company at the date. 





Norwich Union FIRE INSURANCE SOCIETY, LIMITED v. 
Wm. H. Price, Limitep, (1934) A.C. 455. 


Marine Insurance—New South Wales Marine Insurance Act, 
1909—S. 68—Money paid by Insurance Company, under a mistake 
fact—Abandonment—Under mistake—If good. 


A policy (marine) was issued by W, Insurance Company’s 
branch at Messina, to the shippers of bushels of lemon on 
S. S. Aagtekerk and insured the lemons on the voyage from 
Messina to Sydney. The insurance was against the usual perils, 
including sea perils The ship struck against a submerged object 
at Smyrna and some cargo on the ship was damaged, but the 
lemons were not damaged as they were in another hold. Wher 
the ship reached Gibralter, the lemons were reported to be ripening 
and were sold for that reason. They were not damaged by any 
peril insured against. But this true state of facts were not known 
to either the Insurance Company or the insurers and under the 
belief that the lemons were damaged at Smyrna by sea peril, the 
Insurance Company paid the insured value to the insured, and got an 
agreement from him to assign, transfer and abandon to the N Com- 
pany all right to the insured lemons or their sale proceeds. Later 
N Company found the mistake and claimed repayment of the 
moneys paid under that mistake. The insured (respondent) relied 
on S. 68, sub-S. (6) of Commonwealth Marine Insurance Act, 1909, 
which runs as follows:—“Where notice of abandonment is accepted, 
the abandonment is irrevocable. The acceptance of the notice 
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conclusively admits liability for the loss and the sufficiency of the 
notice”. 


Held, that there was a mistake of fact and one fundamental 
to the transaction. The mistake was that there had been a loss by 
a peril insured against and unless that were so, there was no 
liability under the policy. An agreement concluded under such 
mistake was void in law, so that a payment made under such 
mistake was recoverable. Mutual mistake will have the same effect in 


regard to the offer and acceptance of abandonment as in regard to 
any other contract. 


JEAN MacKenzie v. Roya BANK oF CANADA, (1934) A.C. 468. 


Undue influence—Guarantee by a married woman to Bank— 
Motion to set aside—Undue influence by husbanid—Inde pendent 
advice—Onus, - l 

Mrs. M. got in 1917, on her father’s death certain shares in a 
diary worth about $. 10,000 together with a house in Ottawa and 
some $ 2,000. In 1913 she hypothecated the shares to the Bank 
(respondent) to secure an advance either to her husband’s company 
o1 to her husband, for the benefit of the company. In 1918 her 
shares were released to her. But later the company’s fortunes 
changed and in the end of 1920 the bank advances amounted to 
about $ 200,000 and the bank was pressing for further cover. On 
31st December, 1920, Mrs. M, at the request of her husband and 
after interviews with G (bank’s manager) hypothecated her 
dairy shares to the bank as ‘‘general and continuing collateral 
security for payment of the present and future indebtedness and 
liability of Mackenzie, Liiited’’. In May 1921, a bankruptcy order 
was made against the company. The bank and Mr. M required 
the plaintiff Mrs. M to enter into a fresh guarantee assuring her 
that the securities were still bound to and were the property of the 
bank, whereas it was not correct. Mrs. M applied to have this 
hypothecation set aside. After giving security, she got a lawyer 
to sign as a matter of form. 

Held, that independent advice to be of any value must be given 
before the transaction. -Advice given after the event when the 
supposed contracting party is already bound is given under entirely 
different circumstances, with a different position presented to the 
minds both of the adviser and his client. But in this case the onus 
was not on the bank to prove that Mrs. M had independent advice. 
The wife does not fall within the class of ‘protected’ persons in 
respect of whom in certain relationships there is a presumption of 
undue influence. There was no undue influence by the husband. 
But the contract of guarantee cannot stand for the reason that it 
was induced by a material misrepresentation of an existing fact, 
though made innocently, namely that the shares were on-the date 
bound to the bank. The mere fact that the party making the repre- 
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sentation has treated the contract as binding and acted on it does 
not preclude relief. 





IN RE SANDIFORD, ITALO CANADIAN CORPORATION, LIMITED. v. 
SANDIFORD, (1934) 1 Ch. 707. 


_ Soltcstors—Country solicitors—Agent ai London—Settlement 
of account between—Payinent of a sum—Sum including counsels 
jees—Fees not in fact paid by agent—Death of agent insolvent— 
Solicitors sf entitled to whole amount or at beast as creditors in 
bankruptcy. 


S was a solicitor carrying on business in London. T was a 
country solicitor (at Bristol), for whom S acted in his firm name 
as solicitor. T sent to S a cheque for 671/ representing the balance 
due to S upor an account which was sent to him by S and included 
in that account as due to S was a sum of 399/ in respect of counsel’s 
fees. S died in 1933 leaving an insolvent estate. It appeared from 
the account that the fees to counsel had been paid but in fact those 
fees had not been paid. T paid the counsel themselves and claimed 
to be paid the whole amount out of the estate as money paid to S 
for the express purpose of paying counsel’s fees and therefore was 
money which reached S’s hands impressed with a trust; and alter- 
natively to be ranked as creditors. . 


Hebd, that since the amount was paid as an account of S having 
paid the counsel, and therefore due to him (S), it cannot be said 
to be impressed with a trust to pay the counsel hereafter. But it 
was a claim provable in insolvency, for the reason that if S had 
now been alive, T would have been entitled to sue him for it as 
money had and received for T’s use. 





- LerseracH v. ScHALIT. SCHALIT V. LEISERACH, (1934) 2 K. 
B. 353. 


Arbttratron—Award—A pplication to set aside award—Juris- 
diction of Court to call arbitrator as witness. 

On a motion to set aside an award of an arbitrator, when the 
Court comes to the conclusion that the only way in which it can 
satisfactorily deal with the matter before it, is by having the assist- 
ance of the evidence of the arbitrator, the Court has jurisdiction 
to allow the arbitrator to be called as a witness in regard to the 
matter which passed before him during the arbitration. 





HILLMAN’S AIRWAYS, LIMITED wv. SOCIETE ANONYME 
D’EDITIONS ,AERONAUTIQUES INTERNATIONALES AND OTHERS,- 
(1934) 2 K.B. 356. 


Discovery—Libel amd defamation—Newspaper—tInterroga- 


tories to discover names of proprietor, printer, etc—If can be ad- 
ministered, , i 
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H Limited, brought an action against the defendants, as pro- 
prietor and publishers of a newspapér, for damages for libel alleged 
to be contained in their newspaper. The defendants admitted that 
they had published the words complained of, but did not admit that 
they were the proprietors or printers or publishers of the paper. The 
plaintiff sought to administer an interrogatory as to the name of 
the person, frm or compamy who published the libel. 


Heid, that before 1836 the defendant, who was alleged to be 
the proprietor of a newspaper, could have declined to answer, on 
the ground that the answer might incriminate him, an iatterrogatory 
inquiring whether he was the proprietor. But by the Act of 1836 (6 
and 7 Will. IV c. 46), S. 19 the plaintiff could apply by bill of dis- 
covery and now after the Judicature Acts, the bill of discovery 
having fallen into disuse, the right to get the information still 
exists and can be exercised by means of interrogatories. Ordinarily 
the Courts do not, as a rule, allow interrogatories not directed to 
an issue in the action, but only to enable persons to carry on actions 
against some one else, to be asked but_Parliament has provided an 
exception in this case. 


TIMMINS v. BRODSWORTH MAIN COLLIERY COMPANY, LIMITED, 
(1934) 2 K.B. 361. k 


Workmen's Compensation—Miner’s nystagmus—Certificate of 
dtsablement in 1928—Recovery and joining duty tn 1932—Later 
certificate of disablement tw 1933—Recrudescence of old trouble— 
Proceedings started on basis of fresh certificate in 1933 —Evidence 
that the second disablement is only a revival of the old—Certificates 
silent as to date of disablement—Evidence, if admissible. 


A workman T was employed by B Colliery Company, Limited, 
as a miner. He contracted miner’s mystagmus and after obtaining 
a certificate to that effect in 1928 received compensation on the 
footing that the disablement began on the date of the certificate, as 
the certificate did not state the date of disablement. His average 
wages before 1928 was 31 3s 11d and compensation of 30s a week 
was given on that basis. In 1932 he was able to return to his old 
work and worked for nearly a year, but in January, 1933 he obtained 
another certificate that he was suffering from nystagmus and there- 
fore disabled. This certificate also did not state the date of dis- 
ablement. Before the date of this certificate, his average wages 
was 2i Qs Zd and on that basis he would get 24s 7d a week. But the 
workman claimed to lead evidence that he had never entirely 
recovered and that this was only a recrudescence of the old trouble. 
As the second certificate did not give the date of disablement, under 
S. 43, sub-S. (2) it must be treated as January, 1933. 


Held:—(Slessor L. J. dissenting) that the County Judge 
cannot set aside ‘the second. certificate and treat the matter as one’ 
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of fact upon which he can reach his own conclusion upon the 
evidence, The certificate is conclusive as to the nature of disease, 
and the date of disablement, though that does not preclude the 
employers from giving evidence that the disease was not contracted 
in their employment or that death did not result from the disease. 
Under S. 43, sub-S. (2), if the certifying surgeon does not state 
the date of disablement, it shall be the date on which the certificate 
is given and no evidence can be given inconsistent with it. 


—— 


L'ESTRANGE v. F. Graucos, Limirep (1934) 2 K.B. 394. 


Sale of Goods—Contract in writing—A clause in small print 
cacluding “any express or implied condition or warranty’’—No mis- 
representation by seller, but buyer pleading ignorance of this con- 
dition—Mistake in the machine—Liability of seller. — 


G, was manufacturer and seller of automatic slot machines, 
M.E. (plaimtitf) purchased an automatic cigarette machine from 
G. G’s agent P, produced a paper headed “Sales agreement’’ and 
the blanks in it were filled by M. E. Under it M. E. agreed to 
purchase from G, on the terms stated therein and one of the terms 
therein but in small print was “This agreement contains all the 
terms and conditions under which I agree to purchase the machine 
specified above, and any express or implied condition, statement or 
warranty, statutory or-otherwise not stated herein is hereby 
excluded”. The first instalment towards sale price was paid and 
delivery of the machine taken by M. E. The machine did not work 
- satisfactorily. In an action by M. E. for return of the mstalments 
paid, G counter-claimed for the balance of the purchase price 
pleading that any implied warranty of fitness was excluded by the 
clause. 


Held, that the clause formed part of the contract. M.E. signed 
a document relating to the intended purchase and which contained 
the clause excluding all conditions and warranties. That being so, 
having put her signature to the document and not having been 
induced to do so by any fraud or misrepresentation cannot be heard 
to say that she is not bound by the terms of the document because 
she has not read them. 


— m 


Tare Kine v. WiLLiam LITTLepoy, (1934) 2 K.B. 408. 

Criminal Low—Assize trial—Summing up by assize pudge— 
Comment by, on non-disclosune of defence in police Courti— 
Propriety of. 

W L was convicted at Norfolk assizes of carnal knowledge of 
a girl above 13 years and below 16 years of age. When charged 
and when asked at the Police Court before being committed to 
assizes if he desired to give evidence on his own behalf or to call 
witnesses, he said ʻI am not guilty. I resérve my defence.’ Inthe 
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assizes he set up a plea of alibi and supported it with the evidence 
of certain witnesses. The Assize Judge in summing up commented 
on this course and said that it was unfortunate that the prisoner did 
not state this plea in the committal court and that “if he says it 
then and there, it gives the police, or those who are conducting the 
prosecution, an opportunity of making their own inquiries to test 
the truth of the statement that he was at Wroxham on that after- 
noon, at the material time, on June 29. By adopting the course 
of saying ‘I reserve my defence’, of course, he deprives the 
prosecution of any opportunity of testing that statement’’. It was 
contended that this constituted a misdirection. 


Held, that what was said in the summing up did not amount 
to a misdirection. No doubt observations upon the failure to 
disclose a defence at some date earlier than the trial have to be 
made with care and fairness to the accused person in all the 
circumstances of the case; but it cannot be laid down as a general 
Proposition that in no circumstances may comment be made on the 
failure to disclose the defence in the police court. “There is a 
great difference between making the comment that silence on the 
part of the prisoner is unfortunate and a matter to be regarded 
with reference to the weight of the defence, when the defence of 
alibi is raised, and sayimg that the fact that the prisoner was silent 
may be treated as evidence against him or as corroborating the 
evidence of an accomplice”. 


Rex v. Naylor, (1933) 1 K.B. 685, explained. 


In RE AUDIT (Locat AuTsHorities) Act, 1927 AND IN RE A 
DECISION OF H. W. Macratu, (1934) 2 K.B. 415. 

Local Government—County Council—Payment ta its official 
without a specific resohstion—Audtt—Surcharge—Relief against. 

A circular issued in 1920, by the Minister of Transport said 
inter alia that “where local authorities consider that the increased 
duties and responsibilities thrown upon their offices require some 
addition to their salaries, the Minister will be prepared to give the 
fullest consideration to any representation” on the subject. The 
Durban County Council resolved in 1925, to give its accountant 100/ 
per annum additional salary: From then till 1931, the increased 
salary was paid but in 1931, the County Council sanctioned a pay- 
ment of /00! to him and paid it. The auditor disallowed it, as it was 
a retrospective payment for years before 1931, and it was not 
authorised or reasonable. The council pleaded that the 1925 
payment was only provisional and that for 1921-25 the questioa 
of remuneration was still open and the payment therefor was good. 


Held, that the records did not coyitain anything to show that 
1925 resolution was provisional and that the period from 1921-25 
was still open to review. To allow-representative bodies, years after 
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the remuneration of their officers has been clearly fixed, to make 
further payments in respect of past years because they thought that 
their. predecessors had mot paid enough, would be prejudicial and 
unreasonable to the working of local Government. The auditor 
was therefore right. Yet as the persons surcharged, namely 
councillors who voted for the payment, were acting in the belief 
that their action was authorised by law, and were persons from 
whom too high a standard of knowledge of law could not be 
expected, the surcharge should be relieved against. 





GEORGE TROLLOPE AND Sons v. MARTYN BROTHERS, (1934) 2 
K.B. 436. 
` Principal and agent—Commission agents—Purchase ‘subject 
io contract’—Purchaser ready and willing—Seller refusing to 
proceed—If agent entitled to commission, 

The plaintiffs were estate agents. They were instructed by 
the defendants to find a purchaser for their property ‘‘subject to 
contract”. The plaintiffs later wrote a letter to the defemdants as 
follows :—‘“ With reference to our conversation on the telephone 
to-day, we confirm your acceptance of the offer made by 
H . . . to purchase the freehold . . . subject to contract 
for the sum of 205004 . . . we take this opportumity of 
confirming that in the event of the sale materialising we shall look 
to you for payment of the usual scale commission’. The defen- 
dants replied “We have to acknowledge receipt your letter . . ., and 
confirm our telephone conversation with you . . . to accept 
the offer of 20500! for this property, subject to contract, , 
we also confirm that, in the event of this sale being satisfactorily 
completed, we shall pay you the usual scale of commission.” The 
contract was sent to and signed by H, but the defendants refused 
to proceed further with the sale. The plaintiffs filed this suit for 
their commission and it was pleaded in defence that it was ‘subject 
to contract’ and as the contract has not been concluded, the claim 
for commission could not be made. O 

eld, (Scrutton L. J. dissenting) No doubt as between vendor 
and‘purchaser, the matter must be deemed to remain in negotiation 
umtil a form of contract is settled and contracts are exchanged. 
But it does not mean that if the purchaser introduced by the 
plaintiffs is ready and willing to sign the contract in the form asked 
for by the vendor, but the vendor backs out, the plaintiffs are 
without remedy, that the defendants’ letter involves an implied 
undertaking that if the purchaser H, introduced by the plaintiffs 
was ready to complete the contract om the terms put forward, by 
the vendor, they would not by refusing to complete prevent the 
evént from happening which would entitle the plaintiffs to their 
<ommissio. ` ` - 
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-` JOTTINGS AND CUTTINGS. 


Cy-prés or Not.—It seems a pity that if a charitable man 
leaves property to a hospital he may defeat his own object by an 
inaccurate statement of its name and location, This was the 
unfortunate result of a decision of Bennett. J.. last week (In re 
Forshaw, etc., Times, June 21). A -testator left property subject 
to a ‘hfe interest to “The Middlesex Children’s Hospital, 
Middlesex Stieet, London, W.” As we all know, there is a famous 
Middlesex Hospital, but it is not in that street, nor is there any 
street of that name in the western district, nor any hospital of.the 
name given by the testator, in Middlesex at all. On the other 
hand, evidence was tendered to show that, during his lifetime, the 
testator had taken an interest in the Middlesex Hospital. To some 
men this would seem firm enaugh ground on which to let that in- 
stitution have the property, but it was not enough for a careful 
Chancery Judge. Rejecting the hospital’s claim, Bennett, J., had 
then to consider whether the devise could go cy-prés or must be 
altogether void—with the result of an intestacy. He argued that 
“this fact of an address being given made it clear that the testator. 
had an institution on his mind, not a purpose” ; and so as there. 
was no such institution, the devise failed. With all due respect, 
we are not convinced. - It may well be said that the testator’s mind 
looked to a purpose and also to an institution; but that he was 
mistaken in his belief as to the street in which it lies. The 
authorities on cy-prés are well collected in In re Davis etc. (1902 
1 Ch. 876; 71 L.J. Ch. 459). If money is left to a named institution 
which has ceased to exist, no doubt, on the authorities, there is a 
lapse. But it is doubtful whether this is so when the named insti- 
tution never has existed.—L.J., 1934, p. 420. 





Constitutional liberty —‘ Amid the cross-currents and shifting 
sands of public life the law is like a great rock, upon which a man 
may rest his feet and be safe.” These words from the address 
which the Lord Chancellor delivered to the Law School at Bristol 
Jast October are quoted in the notable article on “The Dangers. of 
the Sedition Bill,” which Sir William Holdsworth, K.C., contri- 
buted to last week’s Spectator, a Bill—in its full title the Incitement 
to Disaffection Bill_which he describes as “the most daring 
encroachment upon the liberty of the subject which the’ execitive 
Government has yet attempted at a time which is not a time of: 
emergency’. Sit William uses Lord Sankey’s words to clinch his 
argument that the’safety of the subject, enshrined in the Constitu- 
tion, and protected by the High Court, is endangered: by measures 
designed to increase bureaucratic influences, and he calls ‘in -aid 
many great authorities, the Lord Chief Justice included, His 

W 
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article is in accordance with the protest made at Oxford recently, 
to which we referred at the time (77 L.J. 299). And already this 
and other protests have borne fruit in the alterations in the Bill 
which the Attorney-General has either made or accepted in the 
Standing Committee —L.J., 1934, p. 1, 





The Alterations in the Sedition Bill—The alterations, indeed, 
have been so extensive as to make the Sedition Bill a very different 
measure from what it was when introduced. Its ostensible object 
is to make itan offence to endeavour to seduce any member of His ~ 
Majesty’s forces from his duty or allegiance. That is Cl. 1, and is 
a reproduction of S. 1 of the Incitement to Mutiny Act, 1797. The 
words “maliciously and advisedly,” which occur in that section, 
were dropped in the Bill, but they have been restored. But the 
trouble with the Bill is that it is aimed also at the possession of 
documents which might have the effect referred to in Cl. 1, and 
that it gives the right of search for such documents. The amend- 
ments have gone some way to meet the objections to it, and instead 
of a search warrant being granted by a single justice, there must 
now be two. But as Sir William Holdsworth says, this is a juris- 
diction which should only be given toa tribunal free from political 
bias, and, in practice, that means that it should be confined to a 
Judge of the High Court. It is not for us to specify the kind of 
literature which might incur the displeasure of justices, but at any 
rate a High Court Judge would not be scared by the “Bigelow 
Papers,” or treat “Recessional” as a pacifist screed, inviting the 
ruin of the Empire. And Sir Thomas Inskip has not shown yet 
any real public danger which calls for the Bill. As the Govern- 
ment well know, the revolt against war, and the desire for 
the substitution of the reign of law, is a growing force, but 
that has nothing to do with the Sedition Bill. Sir William’s article 
takes rank with Mr. Baldwin’s speeches as a weighty contribution 
to the cause of constitutional liberty. Either Fascism or 
Communism, Mr. Baldwin has said, means civil war, and current 
events show that it is still possible for a ruthless adventurer “to 
wade through slaughter to a throne and shut the gates of mercy 
on mankind.”—L.J., 1934, p. 1. 





Law Society's Notes.—The Law Society’s'Report deals with a 
number of topics of very great interest to lawyers. The Society’s 
membership continues to increase, and it is not only fully repre- 
sentative of the profession, but actually includes in its membership 
the great bulk of practising solicitors whose names appear in the 
Law List. Its recent activities have been of great advantage to 
members and non-members, as where the Home Secretary was 
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convinced that a fee of two guineas for the conduct of a case on 
appeal from costs of summary jurisdiction under the new legisla- 
tion was inadequate, and agreed that three guineas should be paid. 
The Society’s reasoned opposition to the L.C’s “Court expert” 
was not successful. The rule whereby the ‘“expert’s” report 


becomes part of our legal system is now in force, 


In the matter of “touting,” the Society’s view is strongly 
expressed, but itis obvious that there must be some latitude in 
determining whether in a particular case a charge less than the 
minimum search fee is permissible or not.- In the great majority 
of cases there isno difficulty, as the Society observes; but there will 
be some cases when the charging of less than the prescribed fee 
cannot be regarded as “touting’.—L.J.,.1934, p. 11, 





Touting and Helping Poor Persons,—The Society defines 
“touting,” so far as “undercutting” is concerned, as follows: 

“The council take the view that the acceptance by a solicitor 
of remuneration at less than the statutory or customary rate with 
the object or result of attracting to the solicitor concerned business 
which might not otherwise reach him constitutes the offence 
of touting.” . 


It adds that “Each case must depend on its own facts, but in 
the vast majority of cases, and particularly those arising in 
districts where an agreed minimum scale is in force, undercutting 
can have no object or result other than the attraction of business, 
and therefore the following general principle may be laid down— 
namely, that the offence of touting is committed by a solicitor 
who by his conduct directly or indirectly holds himself out or 
allows himself to be held out (not necessarily by name) as being 
prepared to do professional business at less than the scale of 
charges generally recognised in the area where the solicitor 


practises.” 


This is sound sense; and it does not include the cases where 
the charges are modified or reduced because a client is too poor to 
pay the appropriate fees. Already the profession does a vast 
amount of work for the poor, free of charge because there are 
‘poor persons” who cannot pay. And the Bentham Committee 
are calling for still more volunteers. There are persons not quite 
so poor as those who come within the current definition ; and in the 
case of such persons it would be an ill service to say to solicitors: 
“you must charge the scale fees or none at all”. The’ Society, as 
you observe, do not say so.—E.J., 1934, p. 12, 


— Ss gr. Ta 
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Hearsay Evidence in Legitimacy Suits. —On Friday: of last 
-week, in Davy, A.H.v..Attorney-General, Mr. Justice Langton, in 
.a considered judgment, made a declaration of legitimacy, holding 
‘that the same exception should be allowed in cases under the 
-Legitimacy Act, 1926, as in pedigree cases, with regard to the ad- 

mission of hearsay evidence. The petitioner, Mr. A. H. Davy, a 
commercial traveller who had been born in a Northern workhouse, 
‘prayed for a declaration that he was the son of Edward Chatham, 
a Lancashire solicitor, and Mary Chatham, formerly Davy; that 
his parents married in 1884, and that such marriage legitimated 
him under the Act, as from the 1st January, 1927. His father died 
in 1929, intestate, leaving estate worth about £15,000, and the res- 
pondents, who strenuously opposed the petition, were the personal 
representatives of a’son born in wedlock tg whom adininistration 
of the father’s estate had been granted. His Lordship found that 
Mary. Chatham was the mother of the petitioner, and that Edward 
Chatham then a bachelor, married Mary Davy, then a spinster, in 
1884. The burden of proof that Edward Chatham was his father 
lay on the petitioner, and the evidence of that fact consisted to a 
large extent of statements said to have been made by persons since 
deceased, It fell to be considered how far such evidence was 
admissible ina case brought under the Legitimacy Act—L.T,, 
1993, $. 8 i l 


es V 


Filius N iiris: —His Lordship quoted from Phipson on Evidence 
(1930) the rule regarding the admissibility of hearsay evidence in 
pedigree cases as follows: “Declarations by deceased relatives- ante 
litem motamare admissible to prove matters of family pedigree,” 
and stated that to his (Mr. Justice Langton’s) mind the same con- 
ditions and the. same urgency applied to matters of legitimacy 
as to questions of pedigree. In the public interest counsel for -the 
Attorney-General had raised two far-reaching objections. The 
first was that the petitioner,-being Mius nullius, had no “relatives.” 
If that were a valid objection, the court, in a very large number of 
cases under the Act, would be compelled to take away by a rule of 
evidence much of what the Legislature by a statute had attempted 
to confer on persons of illegitimate birth. His Lordship referred 
10 pedigree cases such as Doe v: Barton (1837) and Doe v. Davis 
(1847), in which declarations of illegitimate persons were rejected, 
and said that he could not believe that a technical line of reasoning, 
resting on,a somewhat slender basis of authority, ought to be 
allowed.to limit and possibly defeat the efforts of claimants under 
the Legitimacy Act. —L.T.; 1934 p. 37.. 





A Second Point and ihe Decision—The petitioner had contend- 
ed that certain declarations made by Edward Chatham in 1918 to 
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the effect that he, the petitioner, was not his son, were inadmissible 
as being post litem motam, and the Attorney-General’s second 


. objection arose on the construction of the phrase ante litem molam, 


f 


his counsel taking the point that there could be no dis in such-a 
case before the Ist January, 1927, the date on which the Legitimacy 
Act came into operation. As the question could not have been 
litigated before that date, any declaration made previously must, 
he urged, have been made ante litem motam. After referring to 
various cases, his Lordship held there was no authority for limiting 
the word lis to actual litigation: the essential point to determine 
was whether a controversy had arisen which might bias the- mind 
of a declarant. Evidence as to the declarations was admissible, 
In the result, his Lordship held that the petitioner had discharged 
the onus which lay upon him of proving the essential facts, and: he 
accordingly made the declaration asked for. Now, the word 
pedigree besides comprising particular facts such as births and 
deaths, embraces inter alia questions of descent and relationship, 
and some of the cases restricting admissible hearsay evidence in 
pedigree cases to that furnished by de jure relations are certainly 
strong, whilst some of the reasons given for the decisions seem 
equally applicable to legitimacy cases. In Doe v, Barton (sup. ) 
the court refused to admit the declaration of an illegitimate mem- 
ber of a family to the effect that one of his natural brothers had 
died without issue, We hope, in view of the interest of the matter, 
to return to a consideration of the relevant decisions at an early 
date.— L.T., 1934, p. 37. 





Princess Youssoupoff’s Action—In Y oussoupoff v. Metro- 
Goldwyn-Mayer Pictures, Limited, the court of Appeal, on Tuesday 
of the present week, dismissed the company’s appeal from the 
verdict and judgment at the trial before Mr. Justice Avory anda 
special jury of the action in which Princess Youssoupoff was 
awarded £ 25,000 damages for libel. At the conclusion of the 
arguments for the appellant company, Lord Justice Scrutton told 
Sir Patrick Hastings that the court did not wish to hear him On the 
questions of identification of the Princess with the Princess who 
was seduced or ravished in the film, or on the question of defama- 
tion. The only question on which the court wished to hear argu- 
ment was that of damages. Sir Patrick then urged that every 
single element which could properly be put forward in aggravation 
of damages was present in the case. The person defamed was a 
person of exalted position who, if there had been no Russian re- 
volution, would in her own country have been in an equivalent 
position to that of one of our Royal Family in this country. He, 
counsel, had made some researches and had found that in 1780 the 
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‘Duke of York had taken proceedings under the Statute De 
- Scandalis Magnatum and had been awarded a sum of £ 100,000 
against each of two defendants, whilst the third had gone 
abroad.—E.T., 1934, p. 38. 





` The Judgment.—Lord Justice Scrutton, giving judgment, said 
with regard to the damages that the jury had taken into considera- 
tion the high position of the plaintiff and the amount of publicity 
given the film through its- being exhibited at a large number of 
cinemas to an enormous number of people. The jury having been 
‘properly directed by a most experienced judge—Mr. Justice Avory 
—their verdict could not in the circumstances be interfered with, 
and -the appeal must be dismissed. It is said in Odgers on Libel 
and Slander (1929, p. 580) that “in actions of defamation the court 
‘seldom grants a new trial on the ground that the damages are 
‘either too small or too great ”, and even the skill and eloquence of 
Sir William Jowitt, K.C. and Mr. H. J. Wallington, K. C. appear- 
ing on behalf of the company, could not make the present case 
seem a proper one for a new trial on the ground in question. On 
the application for a stay of execution pending an appeal to the 
House of Lords, Lord Justice Scrutton noted that it was extremely 
rare to grant stays, but taking into account the fact that the com- 
pany had twice been held to be wrong, the court proposed to order 
a further £ 5,000 to be paid to the plaintiff, making a total of 
£ 10,000 paid to her, and if that condition and the usual condition 
as to costs were complied with there would be the stay that had 
been asked for.—L.T., 1934, p. 38. 





w 


The Solicitors’ Accounts Rules. —The Solicitors Act, 1933, was 
passed on 28th June, 1933, and came into operation on lst January, 
1934. As is now well known, the Council of The Law Society was 
required under S. 1 to make rules for the keeping of separate bank- 
ing accounts for client’s money and separate accounts for payments 
and receipts on behalf of clients. Draft Rules were published by 
The Law Society at about the same date as the Act was passed, and 
were the subject of some criticism at the time. The Law Society 
has recently published the Rules as finally settled and duly approv- 
ed by the Master of the Rolls. The text of the Rules appears at 
p. 523 of this issue under the heading Rules and Orders. They are 
not to come into operation until lst January, 1935, thus allowing 
ample time to those solicitors who do not work on the two accounts 
system to effect the necessary change over. Rule 1, providing that 
books and accounts must be kept by every solicitor showing (a) 
moneys received from or for and moneys paid to or for each client ; 
and (b) moneys received and moneys paid on his own account, re- 
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rains substantially the same as in the draft. Rule 2 provides that 
client’s money must be paid into a banking account in the nanie of 
the solicitor, in the title of which the word “ client” must appear. 
A solicitor can keep as many client accounts as he thinks fit, and’ 
when part of a draft or cheque is client’s money and part is-due 
to the solicitor he may split the draft or cheque and pay only such 
part as is due to the client into the client’s account. The latter two 
provisions were not in the original draft. Rule 3 provides that 
only clients’ money, solicitors’ money necessary for opening and: 
maintaining the account, money for replacement of sums with- 
drawn by mistake or accident and cheques or drafts capable of 
being split under r. 2. but not so split shall be paid into the client’s’ 
account. Money drawn from: the account must, under r. 4, be 
éither due to the solicitor from the client, required for payment to’ 
or for a client or drawn on the client’s authority, required for 
opening or maintaining the account, or which belongs to the soli- 
citor as part of a draft or cheque which has not been split. Money 
paid in by mistake or accident may also be withdrawn. Under r. 5° 
a solicitor may withold moneys from a client account ona client’s 
request or pay a client’s money into a separate account in the name 
of the client, his nominee or agent. The Council of the Law 
Society may also authorise the withholding or withdrawing specific 
sums from a client account on written application by a solicitor, 
Under r. 6 the Council of The Law Society either on written com- 
plaint or on its own motion, may institute an inspection of a soli- 
citor’s books of account, bank pass books, statements of account 
and other necessary documents by any person appointed by the 
Council. The person appointed must prepare a report which may 
be used as a basis for proceedings under S. 2 of the Solicitors Act, 
1933. Although the Rules show careful drafting and close atteri- 
tion to the numerous criticisms of the original draft Rules, it may 
well be that practical difficulties will occur during the transitional 
period before the Rules are actually in force. Many of these diffi- 
culties will be of an accountancy character and it is intended to 
deal with some of these in future articles. But the publication of 
the Rules is a considerable step in the desired direction of remov- 
ing all causes of public uneasiness on the important subject with 
which they deal.—S.J., 1934, p. 509. 3 





Arbitrator as Witness —Can an arbitrator be called as a wit- 
ness on a motion to set aside an award where no affidavit by the 
arbitrator has been filed? Every notice of motion to set aside an` 
award may, under O, 52, R. 4, be founded on evidence by affidavit, 
and under O, 38, R. 1, evidence may be given by affidavit on any 
motion, but the Court or a judge may, on the application of either 
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party, order the attendance for cross-examination of the person. 
making any such affidavit. It was argued in Letserach v. Schalkt, 
(1934) W. N. 138, that under the rules evidence other than 
evidence by affidavit was not excluded, and that arbitrators could, 
therefore, be called. The dispute arose as to amounts due 
between the parties under certain agreements and the arbi- 
trators found that amounts were due from each to. the 
other in respect of different matters. There was a motion, 
to, set aside the award on the ground of error of:law on.the, 
face of the award, excess of jurisdiction on the part of the 
arbitrators in awarding as to matters not included in the submission 
and technical misconduct of the arbitrators. There was also a 
cross motion to set aside the award. Mr. Justice Humphreys said 
that the numerous affidavits were contradictory, it was an excep- 
tional case, and the only way in which the Court could satisfac- 
torily deal with the matter before it, was by having the assistance 
of the evidence of the arbitrators, who, being independent persons, 
could tell the Court what it was unable to ascertain from a perusal 
of the affidavits, on one side or the other, namely what were the 
essential facts of the case. On that ground and on that ground 
anly.the Court acceded to the application to call as witnesses both 
gentlemen who had acted as arbitrators. The arbitrators were 
called and both motions were set aside. ‘‘I can see no reason,” said 
Sir G. M. Giffard, V. C., In re, Dare Valley Railway Co., (1868) 
L.R. 6 Eq. 429, at p. 435, “why the arbitrator should not justas 
well be called as a witness as anybody else, provided the points as 
to which he is called as a witness are proper points upon which to 
examine him”. But such evidence “is not admissible to explain 
or to aid, much less to attempt to contradict (if any such attempt 
should be made) what is to be found upon the face of that written 
instrument” (the award)—per Lord Cairns in Duke of Buccleuch 
v. Metropolitan Board of Works, L.R. 5 H. L. C. 418, 462. Lord 
Cairns said, in that case, that the arbitrator might be examined as 
to every matter of fact, with reference to the making of the award, , 
what claims were made and what admitted, so as to put the Court 
into possession of the history of the litigation up to the time of 
his proceeding to make the award, The decision in Leiserach y. 
Schalit, (1934) W. N. 138, is one which appeals to comimon sense 
and is supported by clear authority.—S.J., 1934, p. 509. 


ee 


. ` Lord Brougham ,—One hundred years ago Brougham was still 
Lord'Chancellor, although his term of office was nearly run. ‘It 
would ill become any one interested, in law reform to seek to 
belittle what he had been able to accomplish in hig impetuous way 
during the four years that he occupied the Woolsack, but'it cannot 
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be said that he ever enjoyed popularity even among those belonging 
to the Whig party. Like another great man, he seemed to think 
that he had taken all science and knowledge for his province, a 
foible that has been recalled by a reprint in The Times from its 
issue of 1834, where we find a waggish person writing that “the 
Lord Chancellor, notwithstanding his multifarious duties, will 
spare half an hour now and then to correct the errors of the solar 
system’’—a delightful hit at his claim to universal knowledge. 
Contemporary references to him are full of jibs at his supposed 
omniscience. In the Life of Macaulay are numerous accounts of 
him, for the most part reflecting the antipathy of the historian 
towards his colleague in the Government, and a consciousness that 
the feeling was heartily reciprocated. As a classic scholar Macaulay 
was infinitely superior to Brougham, whose education in Scotland 
did not instil into him that nicety in Latin verse in which the 
English Universities specialise. In Macaulay’s diary for the 15th 
February, 1850, occurs the following entry: “To dinner with 
Baron Parke. Brougham was noisily friendly. I know how 
mortally he hates and how bitterly he reviles me, But it matters 
little. . . He was very pleasant, but as usual, excessively absurd, 
and exposed himself quite ludicrously on one subject. He main- 
tained that it was doubtful whether the tragic poet was Euripides 
or Euripides. It was Euripides in his Ainsworth. There was, he 
said, no authority either way. I answered by quoting a couple of 
lines from Aristophanes. I could have overwhelmed him with 
quotations. ‘Oh’, said this great scholar, ‘those are Iambics, 
lambics aie very capricious and irregular; not like hexameters,” 
I kept my countenance, and so did Parke. Nobody else who heard 
the discussion understood the subject”.—L.T., 1934, p.96. 





A More Pleasing Picture-—-Among the more pleasing aspects 
of Brougham’s Character was his active interest in so many 
educational and benevolent institutions. University College 
was one of those in whose early struggles he took a deep 
personal interest. The editor of Crabb Robinson’s diary 
mentions being present at the distribution of prizes by Dean 
Stanley in 1866 and recollected seeing Brougham come into the 
College theatre and Crabb Robinson rise to help the ex-Chancellor 
to a chair—the tottering steps of the one supported by the other 
hardly less able—the one eighty-seven years old, the other ninety- 
one. The University Debating Society of the College also greatly 
interested Brougham, and inthis connection.we find him brought 
into personal contact in pleasant fashion with one .who was des- 
tined to be one of his successors on the Woolsack. At the material 
time the College magazine was in charge of two students who were 
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ina few years to be well known in the law—Farrer Herschell and 
R. D. Littler. One of its articles attracted the notice of Brougham, 
who enquired into the authorship, and on being informed that the 
editors were two intending law students he sent for them, and 
after complimenting them on their periodical, presented each with 
a volume of his owns works.—L.T., 1934, p. 96. 


BOOK REVIEW. 


- Tue Cocmın Law Journat Parr I, VoL. II. Editor and Pub- 
lisher, Kerala Varma Thampuran, M.A., LL.B., Prince of Cochin. 


It is with pleasure that we have received the first part of 
Vol. II of the Cochin Law Journal. This seems to be the first 
venture of its kind in the Cochin State. This part is the first of a 
regular series of reports which must be very useful to the legal 
profession and the bench alike. The learned editor does not rest 
content with reporting the decisions of the Chief Court but 
proposes to comment on the important decisions and note the 
legislative changes in the State from. time to time. Learned 
articles on legal subjects will also appear in its pages contributed 
not merely by the editor but also by the other members of the bar. 
The aims laid before himself by the editor are bound to be useful 
and valued by the bench and the bar in the State and in other 
places where similar systems of law are administered. We wish 
the journal every success in its laudable endeavour. 


THE 
MADRAS LAW JOURNAL. 


VOL.] JULY, 1934, 9 (LXVII. 








NOTES OF INDIAN CASES, 


ÀBDUL SOBHAN v. BENIMADHAB KSHETTRI, I.L.R. 61 
Cal. 1. : 

In this case, a creditor’s petition in insolvency ana two 
persons alleging that they were partners was dismissed as if 
was found that the partnership was not made out and -that 
neither of them had committed any act of insolvency. Subse- 
quently in a suit by the same creditor on the debt against the 
same debtors on the ground thatthe latter were partners, a plea 
of res judicata was taken by reason of the prior decision on 
the question of partnership in the insolvency petition. The 
plea was negatived both by the trial judge and the court of 
appeal. 


One of the grounds on which the plea seems to have been 
negatived by the trial court was that the prior proceeding 
was by an application while the latter was a suit and S. 11 of 
the Civil Procedure Code requires that both proceedings should 
be suits. The appellate court has pointed out that the principle 
of res judicata apart from S. 11 has been recognised in a 
number of pronouncements of the Privy Council. We would 
add totheir number T. B. Ramachandra Rao v. A. N. S. Rama- 
chandra Raol, in which an application under the Land Acquisi- 
tion Act was held to attract-the rule of res judicata with 
reference to a subsequent suit. With regard to the proceed- 
ings in insolvency, the ryle was applied in Chella Rangappa v. 
Yerra Venkatagiri Rangappa?, where a decision in an applica- 
tion in insolvency was held to bar a subsequent application in 
the same insolvency. In cases falling under S. 4 of , the 
Provincial Insolvency Act and S. 7 of the Presidency Towns 
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2. (1932) LLR. 56 Mad, 395: 63 M. L. J.1778. | 
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Insolvency Act decisions on the applications have been held to 
bar trial of issues in later suits on the same points in Doratppa 
Iyer v. Official Assignee of Madrasi, Pita Ram v. Jujhar 
Singh?, Irshad Husain v. Gopi Naths and Shib Narain v. Lachmi 
Narain4, See however Ram Piyara v, Bhana Mal5. The 
above decisions however seem to proceed on the terms of those 
sections which rendered them final. The present case falls 
under the wider principle enunciated by the Privy Council in 
the decisions referred to by the learned judges and the one 
referred to above. 

There is however another ground on which the judges of 
the appellate court held that the plea of res judicata on 
the question of partnership ought not to prevail, namely, 
that as the learned judge found in the insolvency proceeding 
that as no available act of insolvency had been committed the 
finding as to the absence of partnership was superfluous and 
would not therefore constitute res judicata. We venture to 
submit that this ground is open to question. It has to be 
noticed that in the case under the Insolvency Act, the finding 
as to the non-existence of the partnership was one in support 
of the rejection of the petition and not one in spite of 
it. In such a case, where any one of two findings would 
support the decision ultimately given, it is clear that both the 
findings would be res judicata in a subsequent proceeding and 
it cannot be said that as any one of them was logically preli- 
minary, the finding on the other question would not be res 
judicata. The question was fully considered in Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya® on the point and 
the conclusion that we have set out above has been arrived at. 
The same view has been taken in Vencatarajuv. Ramanamma? 
Dinkar v. Anani8, Sri Ram v. Umrao Singh® and J. C. Gal- 
staun v. Profulla Kumar Delo. Cf. also Midnapore Zamindary 
Company, Lid. v. Naresh Narayan Royi\. It may be noticed 
that in the above cases it was pointed out that the view that only 
the decisions on points which were preliminary to the others 
would be res judicata which was put forward in Shib Charan 


SSS SSS i 


1. (1921) 42 M.L.J. 141. 2. (1917) LL.R. 39 All. 626. 

3. (1919) LL.R. 41 All, 378. 4, A.I.R. 1929 Lah. 761. 

5. (1921) LL.R. 2 Lah. 147. 6. (1897) I.L.R. 24 Cal. 900. 

7. (1913) LL.R.38 Mad. 158, 8, AIR, 1928 Bom. 349. 

9. A.I.R. 1930 Lah. 690. 10. (1932) 36 C.W.N. 583. 

11. (1924) L. R. 51 I A, 293: LL.R. 51 Cal, 631: 47 M.L. J. 23 (P.C). 
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Lal v. Raghu Nathi was dissented from. The matter would 
have stood on a different footing if the finding on the question 
of partnership was adverse to the successful party. Cf. Mid- 
napore Zamimdary Company, Lid. v. Naresh Narayan Roy?, 





GoLaM HossaIn SHAH v. ALTAF Hossain, I. L. R. 61 
Cal. 80. 

This decision deals with a variety of points under the 
Religious Endowments Act and many of them have been the 
subject of judicial decisions which do not take the same view 
as the learned Judges in this case. It may therefore be useful 
to examine their observations with reference to those decisions. 


In the first place, the learned Judges observe that the 
death of one of the members of a Temple Committee does not 
suspend its existence and the other members of the Committee 
can prosecute a proceeding pending which one of the members 
died. This proposition is now well settled by the decisions of 
the several High Courts. See Sitharama Chetty v. Sir S. Subra- 
mania Iyer3, Raghunandan Ramanuja Das v. Bibhuti 
Bhushan Mukerjee4 and Syed Muhammad Hasan v. Kazi 
Nazar Muhammad5 though at one time a contrary view was 
taken in Santhalva v. Manjanna Shettys. 

Then the learned Judges proceed to examine the legal 
relation between the Committee and the Mutwalli under the 
Religious Endowments Act and come to the conclusion that 
the property is vested in the Committee, that the Committee is 
entitled to possession of the property and that the Mutwalli 
appointed by the Committee is its servant and not a person 
holding a freehold office and that he could be removed by the 
Committee without assigning any reasons for such removal in 
consonance with the terms of service and that the grounds of 
removal are not open to review and adjudication by the 
Courts. Each one of these points has been the subject of 
judicial pronouncements in Madras which tend in the contrary 
direction and which have not been noticed, much less discussed 
by the learned Judges in the case under notice. 
eee 

1. (1895) LL.R. 17 All. 174. 
2. (1924) L. R. 51 I. A. 293: LL.R. 51 Cal, 631: 47 M. L. J. 23 (P.C.). 
3. (1915) LL.R. 39 Mad. 700: 30 M. L. J. 29. 


4, (1911) LL.R. 39 Cal. 304, 
5, (1916) 1 P.L.J. 437.. 6. (1910) T.L.R. 34 Mad. 1: 20 M. L. J. 814, 
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It may be observed at the outset that the law in Madras 
and Bengal in this respect is the same, as the Bengal Regula- 
tion XIX of 1810 was enacted in similar terms for Madras in 
Regulation VII of 1817 and both these were replaced by the 
Religious Endowments Act of 1863. Under the Regulations, 
the Board of Revenue exercised over the trustees, managers 
and superintendents of Religious Endowments a jurisdiction 
analogous to the visitatorial jurisdiction in England: Rajah 
Muttu Ramalinga Setupatt v. Pertanayagam Pillatl, Sitharama 
Chetty v. Sir S. Subramania Iyer? and cf. Manohar Ganesh 
Tambekar v. Lakshmiram Govindrams. The object of the 
Regulations, as is clear from their provisions, was to confer on 
the Board of Revenue a power of general superintendence 
over the trustees or managers to see that they did not divert 
the incomes and properties of the endowments from their legi- 
timate purposes. There is no provision in the Regulations 
vesting possession of all the properties of the endowments in 
the Board of Revenue or its local agents and divesting the 
possession of the trustees or managers except it may be in 
cases of mismanagement where such a course might be found 
to be necessary by the Board: Under the Religious Endow- 
ments Act, the powers of the Board of Revenue and local 
agents in the matter of the appointment of the trustees or 
managers became vested in the District Committees with simi- 
lar rights of superintendence over the trustees in cases falling 
under S. 3 of the Act. 

It is difficult to follow the learned Judges when they say 
at p. 91 of the report that the property of the endowment 
is vested in the Committee. It was pointed out by the 
Privy Council as early as Prosunno Kumari Debya v. Golab 
Chand Baboo4 that the property is vested in the deity asa 
juridical person and its temporal affairs are managed by the 
shebait or the manager, the possession of the properties being 
with such shebait or manager. This view has ever since been 
followed in later cases. In cases falling under S. 3 of the 
Act, the manager or trustee is subject to the general super- 
intendence of the Committee whose jurisdiction is only 
visitatorial as pointed out in Sttharama Chetty v. Sir S. 
Subramania Iyer2. That the Committee is not entitled to 





1, (1874) L.R. 1 I.A. 209 at 232, 
2. (1915) LL.R. 39 Mad, 700: 30 M. L. J. 29, 
13, (1887) LL.R. 12 Bom. 247 at 262. 4. (1875) L.R. 2 LA. 145. 
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the possession of the endowed properties has been laid down 
in Ponduranga v. Nagappal, Sundararama Sastri v. Anantha- 
krishna Nasdu2, Sitharama Chetty v. Sir S. Subramania 
Tyer8 and cf. also Subba Naidu v. Gopalaswamy Naidué4, 
Ramanatha Chettiar v. Swaminatha Aiyar’ and the only 
person who is entitled to possession thereof is the trustee or 
manager of the endowment. From these considerations, it is 
clear that the trustee or manager is not a servant of the 
Committee which is entitled to possession. This has also been 
clearly laid down by a number of decisions in Sethu v. 
Subramanyas, Seshadri Aiyangar v. Ranga Bhattar? and 
Sundararama Sastri v. Ananthakrishna N aiduz. Indeed, the 
decisions have gone further and held that the manager or 
trustee holds a freehold office: Sundararama Sastri v. Anantha- 
krishna Naidu? and Venkata Narayana Pillai v. Ponnusawmi 
Nadars and that he cannot be removed by the Committee 
except for just cause of which notice must be given to him 
and his explanation taken and that the matter can be dealt 
only at a meeting of the Committee and not even by circula- 
tion among its members and that even the removal ofa manager 
after the observance of these formalities is open to examina- 
tion and adjudication by the Courts in regular suits where the ` 
burden of establishing the grounds of removal lies on the 
Committee: Ponnambala Pillai v. Muthu Chettiar®, 
Vidyaranya Bharathi v. Adoni Bheema Row:0, Venkata 
Narayana Pillai v. Ponnusawmi Nadar8 and Sundararama 
Sastri v. Ananthakrishna Naidu®. On the other hand, the 
learned Judges in the case under notice rely on some passages 
in the judgment of Davies, J. to say that the manager or 
trustee is the servant of the Committee who are his masters 
removable at their pleasure. But the decision of Davies, J. 
does not support the learned Judge’s view, as the learned 
Judge himself set aside the order of removal of the trustee by 
the Committee on the merits and reinstated him though his 
Lordship did not attribute any mala fides to the Committee in 
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their action, a position which is untenable if the relationship 
were one of mere master and servant. 

It is necessary to add that the decisions of the Madras 
High Court referred to above do not suffer in their value by 
describing the manager asa trustee and saying that the property 
is vested in the trustee as distinguished from the deity. In 
fact, the term ‘trustee’ hasbeen used in the Bengal and Madras 
Regulations and Religious Endowments Act and even the 
Privy Council in defining his relation to the endowed proper- 
ties likened his position to that of a trustee even subsequently 
to Vidyavaruthi v. Balusami Ayyarl. See S rinivasachartar v. 
Evalappa Mudaliar? and cf. Ramanathan Chetti v. Murugappa 
Chetti3. It may be observed that the enunciation of the 
manager’s position as not being one of a trustee, strictly so 
called, in Vidyavaruthi v. Balusami Ayyarl, led to the enact- 
ment of an explanation to S. 10 of the Limitation Act bringing 
managers of endowments under the section. 

We should here notice an observation of the Privy Council 
in Mavyandi Chettiyar v. Chokkalingam Pillay4, a decision 
where the respondents were unrepresented before the Judicial 
Committee to the effect that Regulation VII of 1817 superseded 
the powers of managers to alienate endowed property. In view 
of the decisions referred to above and the reasoning in them, 
this observation is not sufficient to hold that the property is 
vested in the Revenue Board or in the Committee after the 
Religious Endowments Act; and the observation has not been 
understood or followed in later decisions as laying down any 
such proposition. We venture to submit that the judgment 
under review would have gained in authority if it had noticed 
and discussed the decisions referred to above. A decision 
reported in Baijnath v. Muhammad Ismatls to the effect that 
the Committee is entitled to lease out endowed properties is 
open to the same remark and would require reconsideration in 
the light of the above decisions. 
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1, (1921) L.R. 48 LA. 302: LL.R. 44 Mad. 831: 41 M.L.J. 346 (P.C). ` 
2, (1922) L.R. 49 L.A. 237 : LL.R. 45 Mad, 565 at 581, 582: 43 M L.J. 536 (P.C.). 
3, (1906) L.R. 33 LA. 139: LL.R. 29 Mad, 283 at 289: 16 M.L.J. 265 (P.C.). 
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MuHAMMaD Hanif v. Arr Raza, I.L.R. 55 All. 891 
(F.B.). 

In this case, a decree passed by the Cawnpore Court was 
transferred for execution to the Allahabad Court where the 
judgment-debtor raised the plea that the decree had been 
adjusted. On the date of the hearing, the decree-holder being 
absent the Court held that the decree had been satisfied, struck 
off the execution petition and sent back the decree to the 
Cawnpore Court. Thereafter the decree-holder applied to the 
Allahabad Court to restore the application to the file on the 
ground that he had good cause not to appear on the day of the 
hearing. The Court restored the application and posted it. for 
hearing. Two questions were raised before the High Court 
(t) that O. IX did not apply to execution proceedings and the 
Court had no inherent jurisdiction to restore the application, 
(ii) that the decree having been returned the Allahabad Court 
was functus officio. The Full Bench held that though O. IX did 
not .applv to executinn-orgceedings, the Court had inherent 
jurisdiction in a proper case to restore the petition and that the 
fact that the decree had been returned did not preclude the 
Court from dealing with a petition of the kind with respect to 
what has been already done by it—though it may be that 
further process of execution could not issue without a retrans- 
fer of the decree. -If the first position is conceded, the second 
would seem to be obviously right: The fact that the decree 
has been transferred cannot preclude the Court, for instance; 
from giving delivery to a Court purchaser or dealing with 
obstruction or with matters under S. 47. Any~view ‘to 
the contrary is likely to lead to great hardship. Besides the 
effect of the remitting of the decree is not to transfer 
the proceedings of the transferee Court in-respect of 
some of which the Court which passed the decree might even 
be incompetent to deal with, e.g., where the Court which passed 
the decree is a Small Cause Court or a Court which has no terri- 
torial jurisdiction. On the first point, the view of the Madras 
High Court seems to be that the Court cannot exercise its 
inherent jurisdiction when another though not equally efficient 
remedy is open (Alagasundaram Pillai v. Pichuvier1). Applying 
that principle to the case in hand, it could not be said that the 


decree-holder had no remedy in this case. He might well apply 
a a a a am AT a I i a 
1, (1929) LL.R/ 52 Mad, 899; 57 M.L.J. 381, 
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fora re-transfer of the decree and apply for execution to the 
very same Court, the previous order not operating: as res 
judicata if really he had no opportunity to put his case before 
the Court. The view of the Madras High Court might in 
individual cases lead to great hardship especially when the 
12 years’ rule of limitation under S. 48, Civil Procedure Code 
òr 30 days’ limitation under Art. 166, Limitation Act, might 
bar the applicant. It is desirable that suitable alterations are 
made in the Civil Procedure Code rules to meet the situation. 





| Suaram LAL v. COLLECTOR oF AGRA, I.L.R. 55 All. 897 
(FB). a | 7 
=~ In this’ case, a Full Bench of the Allahabad High 
Court had to consider the fair method of apportionment 
of the compensation money under the Land Acquisition 
Act as between the landlord and the occupancy tenant 
having regard to the specific features of occupancy 
tenure in that province. The rough method—the method 
in the absence of special features, according to their 
Lordships is to divide the compensation in the proportion of 
the net rent each is in receipt of—, which would work out, it 
would seem on the average at 10; 6. In the case of land used 
only for agricultural purposes, apparently no question of 
apportionment would arise. In such case, the value of each 
interest is separately assessed. The question would arise only 
when the land has building value though at present only used 
for agriculture. The features of the tenure are that the tenant 
cannot transfer the land or use it for building purposes. The 
landlord could not evict the tenant so long as he 1s in occupa- 
tion and is paying rent. The landlord has the right of escheat. 
The landlord has a limited right of enhancement and his own 
payment to Government also is similarly liable to enhancement 
after the expiry of the settlement current. In these circum- 
stances ‘as a rule of the thumb and not as a rule of law 
applicable to all circumstances, their Lordships were prepared to 
accept the rule as stated above. The position of the occupancy 
tenant, in Madras is much higher in that he can alienate at 
pleasure and he is not liable to eviction except on the ground 
that he has. materially, impaired the value of the holding for 
agricultural purposes and rendered it substantially unfit for 
such purposes.’ As a‘consequence, the award is generally more 
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liberal to the:tenant. See Sri Rajah Bammadevara Venkata 
Narasimha Naidu v. Subbarayudui and Natesa Aiyar v. Kaja 
Maruf Sahtb2, In Calcutta, where fixed rent tenures: are 
involved, the Courts are much more liberal to the tenant’ and 
allow the landlord only the capitalised value of.the rent, 
throwing the burden on the landlord of showing any money 
value tobe attached to the contingencies, such as forfeittrte or 
escheat (Dinendra Narain Roy v. Tituram Mukerjee3 and 
S. C. Chatiopadhya v. Rat Jatindra Nath Chowdhury) some 
cases going so far as to hold that these contingencies äre not 
capable of being assessed (Biprodas v. Sarat Chandra5).° On 
the question of burden of proof opinion does not seem however 
to be uniform. (See Radhu Ray v. Raja Jyoti Prasad.Sinyh 
Deo’, where it was held that the landlord was the owhér and 
that it was for the tenure-holder to show what the value of this 
interest was.) As it is pointed out in The Raja of Pittapuram 
v. The Revenue Divisional Oficer, Cocanadat the proper ‘node 
of valuing for the purpose of the Land Acquisition Act, land 
in which the tenants have rights is to ascertain what would: be 
the market value of the land if it were put‘to the-most 
lucrative use, give the tenant the value of his interest dnd 
award the balance to the landlord. The nature of the tendnt’s 
interest might require, as some of the Calcutta cases have done, 
a reversal of the process requiring the landlord’s interest to be 
assessed first, the balance being awarded to the tenant, ii 


7 “y 





SH1AM Lar Diwan v. OFFICIAL Liguipator, U.P. OIL 
Mitts Company, I.L.R. 55 All. 912 (F.B.). ee 

The point discussed in the case was the limitation appli- 
cable to a proceeding under S. 235 of the Indian Companies 
Act by the liquidator for an order on the managing agents of 
the Company alleging various acts of misfeasance.’ and 
malfeasance. In Hansraj Gupta v. Official Liquidators: of 
Dehra Dun8 the Privy Council had to deal with-a similar 
question under S. 186 of the Act. That section unlike 
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4, (1902) 7 C.L.J. 284. 5; (1907) 16 C.L:f-209, = -- = 
. 6. (1932) 36 C.W:N: 866.. 
7.” (1919) I.L.R. 42 Mad. 644 +36 M. L:1J. 455, 
8. (1932) L.R. 60 LA. 13:,1.L.R, 54 AIL 1067: 64 M.L.J. 403 (P.C.), 
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S.: 235: did not deal with limitation. Nevertheless ` their 
Lordships held that an application under that section was 
subject-.to the same rule of limitation as suits in respect 
of:the..claims dealt with. Their Lordships drew that con- 
clusion from the word “due” in S. 186. Their Lordships 
held that.a claim that was barred was not due and could not 
be enforced. In S. 235 that word is not found but there is a 
specific, clause that an application would be treated as a suit 
for purposes .of limitation. But then the further question 
was—what is to be the starting point for limitation and what is 
the article applicable. On this the Judges differed; the majority 
being. of opinion that the starting point was the same as if a 
suit Was brought in respect of the same matter and in this case 
thes appropriate article was Art. 120 and not Art. 36 as 
Bhim Singh v. Liquidator, Union Bank of Indial decided— 
the- wrong being one not independent of contract. The 
dissenting-Judge Mr. Justice Mukherjea agreed that Art. 120 
applied to. the case but for another reason, viz., that the 
right:jwas,a new right created by the section there being 
no.such right under the general law in the creditor or 
¢ontributory or for the matter of that in the liquidator himself 
except as:representing the Company, the starting point 
would be the winding up order. This is met by the majority 
by the. argument that the claim is in respect of the misfeasance 
or malfeasance and the right is that of the Company whosoever 
might make the application and not a new right created by the 
section. We think the view of the majority is the sounder 
view. See Narasimha Atyangar v. Official Assignee of Madras? 
and Govind Narayan v. Rangnath Gopal’, If the right was 
a new ‘fight’ then the majority also would agree that the 
starting point of limitation would be the date of the winding 
up order: On the question as to whether Art. 36 or Art. 120 
applies, there is considerable difference of opinion between the 
various Courts, the Madras Court expressing no definite view in 
the ‘matter. : 


(1926) LER. 8 Lah. 167, 
2 aay LE.R. 54 Mad. 153: 60 M.L J! 280.: 
ryt, F 3. (1929) ELR 54 Bom.226, > 70 
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TULLAH SHAH-RAM SARAN SHAH v. GHULAM HUSSAIN, 
I.L.R. 15 Lah. 78. 

A security bond for refund of money, which the decree- 
holder was allowed to draw in execution of a decree pending 
an appeal, as per order on an application for stay of execution 
under O. 41, R. 5 has been held to come under Art. 57 of the 
Stamp Act, even though immoveable property had been given 
as security; and it was held not to be necessary to have it 
stamped with higher duty under Art. 40 as a mortgage. This 
view is, we believe, contrary to the practice in Madras and other 
places. It must, however, be said that the value of the judg- 
ment is somewhat discounted by the fact that the Government 
advocate conceded the position and did not argue for the 
enhanced duty. It is possible that there might have been some 
special notification of exemption for the Punjab. Otherwise 
it is difficult to repel the contention that it must be stamped as 
a mortgage, especially in cases where the bond 1s executed to 
the. Court. See Stamp Reference (Jangilal), In rel. 


-MapHo Ram v. SECRETARY OF STATE, I.L.R. 15 Lah. 
143: 66 M.L.J. 159 (P.C.). 

The decision of the Board that ‘petrol’ was not included 
in the term ‘oil petroleum’ as used in the tender called for and 
‘accepted by the Military authorities rendered it unnecessary to 
decide the more important legal question that arose and on 
which the two Lower Courts had come to opposite conclusions. 
The question whether the accepted tender was for all supplies 
which may be required or only for such as may be ordered is 
one which the document itself must make clear beyond all 
doubt on its face but oftentimes such careful drafting is not 
attended to and Courts are put to great difficulty in construing 
whether there was a legally binding contract under which one 
party is compelled to buy all his requirements from the other 
at the accepted rates. The principles that guide the Court in 
such cases have been stated by Atkin, J. (now. Lord Atkin) in 
Percival, Limited v. London County Council Asylums Com- 
mittee2. It is significant that their Lordships in the present 
judgment observe that they should not be taken as concurring 
in the High Court’s finding as to the effect of the document in 





1, ALR. 1931 All, 189 (F.B.), 2. (1918) 87 L.J. K.B, 677, 
NIC 
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question. The report of the judgment of the High Court in 
Secretary of State v. Madho Ram! does not set out the terms 
of the document but from the arguments of counsel before the 
Judicial Committee it would appear that there were some 
clauses for rescission of contract. The judgment of the High 
Court can no longer be relied on for any purpose. 





Karu Ram v. Hanwant Ram, I.L.R. 15 Lah. 151 (F.B.). 


Time and again the High Courts have had to deal with 
two important questions of practice, viz., (1) whether a Court 
of limited pecuniary jurisdiction can pass a decree for any 
amount in excess of the limits of its jurisdiction; (2) whether 
the forum of appeal depends solely upon the initial value 
of the subject-matter of the suit and what effect the ad- 
judication of the trial Court hasonthe same. These questions 
are of importance mainly in cases where the plaintiff is allowed 
to put in a tentative valuation in his plaint. A typical case of 
this sort is a suit for accounts. The High Courts have, how- 
ever, been taking divergent views on these questions. This Full 
Bench decision of the Lahore Court deals with the second of 
these questions and the majority judgment holds that where in 
a suit for accounts, the decree of the trial Court is for an 
amount lower than what is claimed by the plaint, the value of 
the subject-matter of the suit for purposes of determining the - 
appellate forum is the amount fixed by the plaintiff in the 
initial stage. The majority judgment is prepared to accept the 
previous view of the Court in several earlier decisions that in 
cases where the decree of the Lower Court is for an amount 
higher than what is claimed in the plaint, it is the decreed 
amount that determines the forum of the appeal. The dis- 
tinction is based upon the provisions of the Court-Fees Act and 
Suits Valuation Act. Emphasis is laid on the absence of a 
provision for refund of Court-fee where the amount due is 
found to be less while there is a provision for collection of 
excess Court-fee where the amount is greater. We think 
however the sounder view is that of the dissenting Judge who 
points out in a striking manner the anomalies which will result 
in following the view that the decree amount should determine 
the forum. According to him in all cases the value of the 
subject-matter as stated in the plaint should determine the 


1. (1928) LL.R. 10 Lah, 493. 
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forum of appeal and this is also the view of the Madras 
and Allahabad Courts. This has the merit of simplicity and 
is quite consistent with the language of the sections of the 
Civil Courts Acts. 





MUHAMMAD ISMAIL v. BIBI SHAIMA, I.L.R. 13 Pat. 17. 


Notwithstanding the decision of the Calcutta Court in 
Jasimuddin Biswas v. Bhuban Jelinit which has also been 
endorsed by Sir Mulla as the correct view in his Civil Pro- 
cedure Code this decision holds that an executing Court is not 
competent to discuss the validity of a compromise decree, even 
on the grounds that the terms sought to be executed did not 
relate to the subject-matter of the suit. Such a decree is not 
ultra vires and in any event those terms which are outside the 
scope of the suit are good as an agreement between the parties. 
Even such of the terms as form the consideration for the 
obligations of the other party under the decree in relation to 
the subject-matter of the suit have been held to be executable. 
The Madras High Court has also held that the executing Court 
cannot take objection to the decree on the grounds stated, vide 
Ramaswams Naidu v. Subbaraya Tevar . 





KHALIL- UR-RAHMAN KHAN v. COLLECTOR OF ETAH, 
L.R. 61 I.A. 62: I.L.R. 55 All. 993: 66 M.L.J. 79 (P.C.). 


By this decision, the phantom raised by Sheo Prasad v. 
Naraini Bais, which held that to save an application under 
Art. 182 (5) the prior application should have been bona fide, 
that is to say, filed with the genuine intention of proceeding to 
execution, has been finally laid. A Full Bench has already 
discarded that view in Kayastha Company, Lid. v. Sita Ram 
Dube4s. To hold that bona fides is necessary is not only to add 
a new terror to the long suffering class, vte., the decree-holder, 
but also “ to import words into the terms of the article which 
are not to be found therein and would also necessitate the 
Court embarking upon the difficult and in such cases impossible 
task of finding the motive of the decree-holder in making the 
application ”. 





1. (1907) LL.R. 34 Cal. 456. 2, (1925) 49 M.L.J. 490, 
3, (1925) I,L.R. 48 All, 468, 4, (1929) LL.R. 52 All. 11 (F.B.). 
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Ram KATORI v. SHAFIQ AHMAD, I.L.R. 55 All. 983. 


The question here was whether appellate Court could stay 
the execution of the final decree on an appeal from the preli- 
minary decree. In Madras the matter is expressly provided by 
a rule. We are disposed to agree with the Allahabad High 
Court that when there is an appeal from the preliminary 
decree, to the extent the preliminary decree might affect 
the final decree that is passed, there is in fact an appeal 
pending against that decree also. This is the view taken 
by the Patna High Court in another connection, viz., in 
connection with Art. 182 of the Limitation Act, Somar 
Singh v. Deonandan Prasad Singhi, where the appeal decree 
was beld to give a new starting point for the execution 
of the final decree. Mr. Justice Madhavan Nair takes a 
different view in Ahammad Kutty v. Kottekkat Kuttu?. But we 
think with respect that his Lordship is taking much too narrow 
a view, overlooking that the decree is one, including both 
preliminary and final decree and the appeal from the preli- 
minary decree is as much an appeal against the final decree as 
the appeal directed directly against the final decree. What 
matters can be discussed is not material as pointed out in 
Kristnama Chariar v. Mangammals but it may be noted for what 
it is worth, that it has been observed by Courts that it is the 
duty of the appellant to bring to the notice of the Court the fact 
of the final decree so that appropriate orders might be passed 
by the appellate Court and there is no question that if on 
appeal a modification ‘takes place, consequential changes can 
perforce be made in the final decree appropriate to the altered 
circumstances. According to some cases, there is nothing against ` 
an application being made for a fresh final decree in accord- 
ance with the decree in appeal though that decree is a 
confirming decree. Accordingly, if the party adds formally a 
prayer to affirm the old final decree and execute it, he will 
have got what he wants. 


te Se eae a ve cg A he 
1. (1927) I.L.R. 6 Pat. 780. 2. (1932) LL.R. 56 Mad. 458; 64 M.L.J. 251, 
3. (1902) I,L.R. 26 M, 91 (F.B.). 
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DHANRAJGIRJI v. PAYNE & Co., I. L. R. 58 Bom. 1. 


The point raised in this case is one of considerable in- 
‘terest to solicitors in this country. A suit was filed on the 
original side of the Bombay High Court on behalf of a 
purported limited company in Italy through its alleged 
authorised agent in Bombay by a solicitor. The defendant 
apparently knew that there was no such limited company and 
denied that there was any such limited company at all and 
alleged that the plaintiff’s solicitor sued therefore on behalf 
of a non-existing plaintiff. It was found ultimately that there 
was no such limited company answering to the description of 
the plaintiff in the suit. Then the defendant prayed that the 
plaintiffs solicitor should be ordered personally to pay the costs 
of the defendant and it was so ordered by the learned Judges 
of the appellate court reversing the order of the trial Judge 
who directed the defendant to a separate suit for the purpose. 


In ordering as they did, the learned Judges rested them- 
selves on the English rulings in Yonge v. Toynbee and 
Simmons v. Liberal Opinion Limited, Dunn In res. The 
principle on which the personal liability for the costs on the part 
of the solicitor has been based is on an implied representation 
by the plaintiff’s solicitor of his authority on behalf of the 
plaintiff, and that if the representation has turned out to be 
untrue, the agent himself is personally liable, a principle well 
recognised in English law and enacted in India in S. 235 of 
the Indian Contract Act. While recognising the application 
of this principle to solicitors on the original side of the High 
Courts of Calcutta, Bombay and Madras following the English 
precedents, there seems to be some difficulty in applying it to the 
facts of the present case If the defendant knew at the outset 
there was no such limited company answering to the description 
of the plaintiff, there could have been no effective representation 
by the plaintiff’s solicitor which induced the defendant in his 
action. To such acase, where the other party knew the truth 
about the facts, that the rule as to warranty of authority or 
representation of authority has no application, is well settled 
in England and India. See Halbot v. Lens3, Beattie v. Lord 


Ebury4 and Shet Manibhai v. Bai Rupalıba5. If therefore 
——— a g 
1, 1910) 1 K.B. 215, 2. (1911) 1 K.B. 966. 
3 1901) 1 Ch. 344. , 4. (1882) 7 Ch. A. 777-at 800. 
5. (1899) I L.R. 24 Bom. 166. 
NLC: 
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the reason of the rule does not apply, the rule itself can have 
no application and the plaintiff’s solicitor could not have been 
made liable in the costs of the defendant. We have no 
reference to this aspect of the case by the learned Judges. 


Again, the limitations of this decision as to the solicitor’s 
liability for the costs have to be carefully borne in mind. Mr. 
Rangnekar, J. has formulated the question in his judgment that 
it has reference only to solicitors on the original side of the 
Bombay High Court. We may add that similar considera- 
tions might apply to the original side of the Calcutta and 
Madras which have inherited the jurisdiction of the old 
Supreme Courts which like the English Superior Courts had 
jurisdiction over the solicitors practising in them. 


So far as the appellate side of the High Courts is 
concerned, the law that they administer is under S. 21 of the 
Letters Patent of the Calcutta, Madras and Bombay High 
Courts, the law applicable in the moffussil and it has been held 
that this jurisdiction inherited from the Supreme Courts is not 
enjoyed by the other High Courts. See Mahant Shantanand 
Gir v. Mahant Basudevanand Girl. The other High Courts 
and the appellate side of all the High Courts can now only 
award costs under S. 35 of the Civil Procedure Code like all the 
moffussil Couits. S. 35 of the Civil Procedure Code of 1908 
has been widened in scope giving courts power to award costs 
even against persons who are not parties to suits. This power 
was not possessed before the new Code, though in this connec- 
tion it is interesting to note the case in Maharaja of 
Vizianagaram v. Lingam Krishna Bhupati? where even before 
the new Code, a pleader was ordered to pay the costs of the 
other side by reason of his negligence in not appearing on the 
date of hearing. 


The question how far a Court can award costs personally 
from the legal practitioner under S. 35 of the Civil Procedure 
Code has not come up for a full discussion, except perhaps in 
Mahant Shantanand Gir v. Mahant Basudevanand Girl where 
the pleader was pursued for costs on a principle analogous to 
contempt of court and the majority of the Judges of the Full 
Bench held that they had no power to order costs against the 
opponents pleader. There are, however, observations at 


1. (1930) LL.R. 52 All. 619, 2. (1902) 12 M.L.J. 473. 
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pages 659 and 680 of the report with reference to S. 35. It may 
be that when the party is really a tool in the hands of his 
pleader who is thus the real actor in the case, the Court 
will award costs against him. When the question comes 
up directly for discussion, it may have to be considered 
whether when the legislature has made special provisions 
for costs against pleaders in the case of minors and lunatics 
in O. 32, Rr. 2 and 15 of the Civil Procedure Code how far 
the general provisionsoí S. 35 can be called in aid in other 
cases against pleaders. 


OFFICIAL ASSIGNEE OF BomBay v. MouLvi ABDUL, I.L.R. 
58 Bom. 67. 


One cannot help thinking that the justice of the case has 
been defeated by the technicalities of procedure and we are not 
sure that the rule of procedure applicable to the case is so 
clear as to defeat the ends of justice. 


In this case, a person applied for the post of a sub-agent 
of a Kerosene and Mineral Oil Company which had branches 
in various places and deposited a sum of Rs. 1,000 to be held as 
security for his good conduct. He was, however, not appointed 
as a sub-agent and consequently sued the company for the money 
and got a decree for the same. Pending the suit, the company 
was adjudged insolvent and he put forward a claim in the in- 
solvency of the company for a charge on the assets of the 
company for his whole amount. The learned Judges of the 
appellate court held that he was entitled to the charge but that his 
. claim was barred under O. 2, R. 2 of the Civil Procedure Code. 
The learned Judges have held that the claimant had a personal 
remedy against the company for the amount and also a charge 
on all its assets for the same and that as he did not claim on 
foot of the charge also in the suit, his claim in insolvency for 
the charge was bound to fail under O. 2, R. 2. In the first 
place, it must be observed that if this company had immovable 
properties as part of its assets, O. 2, R. 2 would clearly not 
operate to bar even a subsequent suit on foot of the charge on 
those immovable properties as under O. 34, R. 14 of the Civil 
Procedure Code notwithstanding a personal decree on the claim, 
the plaintiff could bring a separate and subsequent suit on 
the charge and bring the charged properties to sale. We are 
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not: sure whether this aspect of the matter was brought to the 
notice of the learned Judges. 


Again, there is considerable difficulty in the way of apply- 
. ing O. 2, R. 2 to this case as the subsequent proceeding was an 
application in the insolvency of the company and not a suit; 
and O. 2, R. 2 only bars subsequent suits. It need hardly be 
emphasised that the Civil Procedure Code makes a clear dis- 
tinction between suits and other proceedings by petitions or 
applications, throughout the Code. There is also authority 
for the view that O. 2, R. 2 only hits at suits and not 
other kinds of proceedings. See Rajah Eswara Doss v. 
Venkata Royerl, Banku Behary Stkdar v. Gopal Chunder 
Neogy? and Ghulam Mahomed v. Lal Chands. Cf. Ahmad 
Zaman Khan v. Baldeo Dast. The converse of the proposition 
is also covered by authority, t.e., that when the prior 
proceeding was by way of an application in the Revenue 
Court, a later suit for the omitted portion will not be barred 
by O. 2, R. 2. See Ram Harakhv. Lal. There are however 
observations by a single Judge in Vajeram v. Purshotumdasé 
to the effect that the word “sue” in O. 2, R. 2 means “to make- 
a legal claim or take legal proceedings” without assigning any 
reason for giving it such an extended meaning or noticing 
Rajah Eswara Doss v. Venkata Royerl referred to above. 
Indeed, the Judge goes on to say that an execution application 
is a suit within O. 2, R. 2 and was inclined to apply the rule to 
execution applications, a course which is clearly opposed to the 
decisions of all the High Courts. See Sadho Saran v. Hawal 
Pande’, Balasubramana Chetti v. Swarnammals and Upendra 
Nath Bose v. K. B. Dutt®. These observations of the single 
Judge of the Bombay High Court ‘have not been referred to or 
followed in any later case as an authority on the interpretation 
of O. 2,R. 2 of the Civil Procedure Code. 





1; (1897) LL.R. 21 Mad. 236 2. (1911) 14 C.L.J. 589 (597) 


3. (1918) 53 I.C. 552. 4. AIR. 1933 All. 228. 
5, (1916) LL.R. 38 All. 217. 6. (1904) 7 Bom. L.R. 138. 


7. (1893) I. L. R. 19 All. 98 (F.B.), 
8. (1913) I.L.R. 38 Mad. 199: 25 M.L,J. 367. 
9, (1926) I. L.R. 53 Cal. 582. ` 
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PATNALOO APPALSWAMY v. E. MoosaLaya, I. L. R. 12 
Rang. 22. 


With all respect, we are unable to agree with this decision, . 
It has never been understood that a Hindu widow from Madras, 
who has no authority to adopt from her husband, has power to 
adopt to her husband without the consent of his sapindas, and 
if, as the decision under review holds, no consent is necessary 
when there are no sapindas living, the discussion in Kesar 
Singh v. The Secretary of State for Indial as to whether in the 
absence of agnate reversioners, the widow can adopt with the 
consent of the nearest cognate reversioners—in that case, the 
father’s sister’s son—would have been unnecessary. The’ 
appellant need not have adopted the line of argument that 
‘sapinda” in the rule includes both agnates and cognates but 
could have maintained that as there were no agnatic sapindas, 
no consent is necessary at all. In the decision under review, 
Das, J. relies on certain observations in B. Gurulingaswamti v.’ 
B. Ramalakshmamma2, and Dunkley, J. treats it as a necessary 
corollary to A. Kristnayya v. A. Lakshmipathi3. In Kandukuri 
Veerabasavaraju v. K. Balasurya Prasada Rao Pantulu4 an 
adoption made without the consent of the nearest sapindas was 
held invalid. B. Gurulingaswami v. B. Ramalakshmamma2 
only laid down that the consent of the husband’s kinsman was 
a substitute to the husband’s authorisation and as an adoption 
of an only son by the husband was not illegal, so an adoption 
by the widow of an only son was not invalid either. In 
Collector of Madura v. Muttu Ramalinga Sethupathys it was 
laid down that if the father-in-law of the widow were dead, 
she must obtain the consent of the husband’s sapindas. Sir 
Thomas Strange also in his Hindu Law, Vol. I, p. 79 treats it 
as supplying the want of authority from the husband (see 
Collector of Madura v. Muttu Ramalinga Sethupathy5 where 
the passage ts extracted). In Sri Virada Pratapa Raghunada 
Deo v. Sri Brozo Kishoro Deo® their Lordships observe that 
“it is admitted on all hands that an authorisation by some 
kinsman of the husband is required” and in A. Kristnayya v. 
1, (1926) LL.R. 49 Mad, 652: 51 M.L.J. 16. 
2, (1899) L.R. 26 LA, 113: I.L.R. 22 Mad. 398 at 408: 9 M.L.J. 67 (P.C). 
3. (1920) L.R. 47 I.A. 99: I.L.R. 43 Mad. 650: 39 M.L.J. 70 (P.C). 
4. (1918) L.R. 45 I.A. 265: I.L.R. 41 Mad. 998: 36 M.L.J. 40 (PC), 
5, (1868) 12 M.I.A. 397 at 433, 


6. (1876) L. R. 3 L.A, 154: LL.R. 1 Mad, 69 at 82 (P.G.). 
NIC 
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A. Lakshmipathi! the point was only as to the description of 
‘the sapindas’ referred to in that rule. Mr. Mayne in his book 
begins para. 120 very suggestively showing that the kinsmen’s 
consent is necessary when the husband’s authority is wanting. 
In Collector of Madura v. Muttu Ramalinga Sethupathy? the 
Judicial Commiitee also so formulate the question at page 441. 
«The question, who are the kinsmen, whose assent will supply 
the want of positive authority from the deceased husband, is the 
first to suggest itself,” and at page 432 they state the question, 
namely, whether in Madras “a widow can adopt a son to her 
husband without his express authority? and if so, by whose 
assent that defect of authority must be supplied”. The reason 
of the rule is the presumed incapacity of a Hindu widow for 
independent action in such a matter, (Danakots Ammal v. 
Balasundara Mudaliars), though proprietary interests of the 
reversioners are also considered in the cases. The commen- 
tators rest it on the guardianship theory, namely, that she is 
under the guardianship of her husband, son, father-in-law and 
husband’s kinsman. In Srimvasa Atyangar v. Ramaswamy 
Aryangar* it was held that the consent of a reversioner on 
condition that his share in the estate is not thereby diminished 
was good so long as it did not secure to him any additional 
benefit, and in Kesar Singh v. The Secretary of State for 
India} it was held that the widow can adopt with the consent 
of her husband’s father’s sister’s son. But it has also been held 
that a deceased kinsman’s consent can be acted upon by the 
widow after his death provided there have been no material 
change of circumstances during the interval, and even without 
the consent of the sapindas then living, (Annapurnamma v. 
Appayya Sasiri®), unless the then living sapindas express their 
dissent from it. Possibly an arbitrary dissent may not be 
enough to invalidate the adoption. If it is the proprietary 
interest of the reversioner that is really the basis of the rule, 
then it must be the consent of the reversioners at the time of 
the adoption, that should really be considered. 


_ It is only in Madras and Bombay that the widow can 
adopt in the absence of an express authority from her husband. 





1, (1920) L.R. 47 LA. 99: LL.R. 43 Mad, 650: 39 M.L.J. 70 (P.C.). 
2. (1868) 12 M.I.A. 397, 
3, (1911) LL.R. 36 Mad. 19 at 27. 
4: (1907) LL.R. 30 Mad. 450: 17 M.L.J. 322, 
5, (1926) LL R. 49 Mad, 652° 51 MJ. 1 
«6. (1928) I.L.R. 52 Mad. 620: 56 M.L.J. 760 EB). 
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In Bombay she can adopt without the sapinda’s consent, when 
her husband died divided and she has succeeded to her husband’s 
estate. She. can adopt only withthe consent of her husband’s 
undivided coparceners, if her husband died when he was joint 
with them (Bala Anna v. Akubhail). But in Madras she can 
adopt only with the consent of her sapindas and if there be no 
sapindas living, it would seem that she cannot adopt at all. If 
the devolution be the basis of the rule, then possibly she may 
adopt with the consent of the Crown, who would take the 
property by escheat. The circumstance that she cannot adopt 
at all need not weigh much, as in the other presidencies, she 
cannot adopt after the husband’s death unless expressly 
authorised by him. 


ae aea 


H. PAscAL v. THE SECRETARY OF STATE FOR INDIA IN 
CounciL, I. L. R. 12 Rang. 124. 

As the words now stand in O. 33, R. 5, cl. (d), the applicant 
for leave to sue as a pauper has to show that his allegations 
do show a cause of action, and this is supported by the change 
in the wording from the old S. 407 (c) of the Civil Procedure 
Code, 1882, namely, < His allegations do not show a right to 
sue in such Court’. It is this distinction that loomed large in 
Bhajja v. Muhammad Said Khan3. It may be that only the 
allegations of the applicant in the petition for leave to sue in 
forma pauperis, and such statements as he might make in the 
course of the enquiry into the merits under R. 4 that can be 
taken into consideration in determining whether the application 
can be granted. But if the applicant erroneously alleges his 
cause of action to have arisen within the period of limitation, 
it cannot be that the Court can embark into an enquiry as to 
whether that allegation is true or not. In Azizullah Khan v. 
Ahmad Als Khans it was so held in a case under O. 7, R. 11, 
Civil Procedure Code. But the same cannot be said when on 
the face of it, the suit is barred by limitation as a point of law, 
because the Court does not there travel outside the allegations 
made by the applicant. It is not merely the safeguarding of 
the interests of the revenue that is behind the restrictions laid 
down in O. 33 but also the interests of the other party who 
ought not to be lightly harassed by pauper litigants. (See 


1, (1926) LE.R. 50 Bom. 722. 
2, (1932) LL.R. 54 All, 525, 3. (1885) LL.R. 7 All, 353 at.354, 


P 


22 | FHE MADRAS ŁAW joukNAL ÉN.Lc.). vot. 


Sakubat v. Ganpati.) The dovetailing of these two interests 
was attempted by Kumaraswami Sastriar, J. in Govindasamt 
Pillai v. Municipal Council, Kumbakonam2 where he held 
that the Court ought not to embark on an argument on “a 
question of limitation as to which there has been considerable 
difference of judicial opinion upon an application to sue in 
forma pauperis”. If it is plain, then no purpose is served 
by postponing the decision to a later date. But if it is a 
complicated question, then as pointed out in Bajja v. Muham- 
mad Said Khans the pauper is deprived of all remedy, as he 
has no right of appeal or revision if the decision on the ques- 
tion of limitation be wrong. In fact, both Page, C. J. and 
Heald, J. stress this aspectin U Ba Dwe v. Maung Lu Pan and 
Leong Ah Foon v. Leong Ah Choy4, namely, that the Court 
ought not, at that stage, go into complicated or doubtful ques- 
tions of law or fact. The case under review purports to 
follow the Full Bench in U Ba Dwev. Maung Lu Pan 
and Leong Ah Foon v. Leong Ah Choy4. Page, C. J. 
begins his judgment with the observation that ‘before an appli- 
cant is granted the privilege of suing in forma pauperis, it is 
incumbent upon him to satisfy the Court that his application 
is in proper form, that he has a good and subsisting cause of 
action, and that he is bona fide and in fact a pauper.’ But the 
observation is obiter and the reference was only for determin- 
ing whether the applicant can be examined upon the merits of 
his case in anenquiry under O. 33, Rr. 6 and 7, and if the 
merits can be considered at all, after notice to the Government 
Pleader or the opposite party is issued under R. 6, 





1, (1904) LL.R. 28 Bom. 451. 
2, (1917) LL.R. 41 Mad, 620: 34 M.L.J. 399, 
3. (1932) LL.R. 54 All.525, 4. (1932) LL.R, 10 Rang. 357 (F. B.). 
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ALLAH RAKHI v. MOHAMMAD ABDUR-RAuHIM, L.R. 61. I 
A. 50: I.L.R. 56 All. 111: 66 M.L.J. 431-(P-C.).° 


In this case, their Lordships applying the observations of 
Mr. Ameer Ali in Vidya Varuthi v. Balusami Ayyarl hold 
that a Sajjadanashin of a Darga is not a trusteé in whom the 
property is vested in specific trust’ and repel accordingly the 
application of S. 10 totheir case. In Muhammad Rustam Ali 
Khan v. Mushtaq Husain® the Privy Council had to.decide 
whether the appointment of a trustee.to a.waqf of immoveable 
property involves the creation of.an interest in immoveable 
property. Their Lordships held, not, on the ground that the 
position of the trustees in the case of waqfs was more analogous 
to that of receivers and managers appointed over property 
“than to trustees in whom the property is absolutely vested”. 
“A receiver and manager by virtue of his management has no 
estate in the property he is called upon to control; he possesses 
power over it but not an interest in it and the appointment of 
others in his place would by itself effect no transfer of owner- 
ship.” “They are trustees in a general sense that every man 
is a trustee to whom is entrusted the duty of managing and 
controlling property that belongs to another.” The amendment 
of 1929 brings all these persons within S. 10 but at the time of 
the institution of the suit, the amending Act had not come into 
force and hence the case fell to be decided according to the-law 
as it stood before the amendment. Their Lordships upheld 
the judgment of the High Court which had applied S. 10-on 
another ground, viz., that the defendants had not made out the 
adverse possession raised by them. The defendants were 
admittedly in possession. At one time they had set up title 
but when that was found against in a litigation, they: set-up 
rights as mujawars and in the litigation on that basis, they 
were held to be mujawars but it was also held that they had 
been rightly dismissed. Notwithstanding the dismissal; they 
continued in possession under a claim of right to possession as 
mujawars of other two shrines. The facts were consistent 
with their having been allowed by the Sajjadanashin to continue 
in possession in that capacity: -Their Lordships held in the 
circumstances that adverse possession “adequate in continuity, 
publicity and extent to bar the title of the plaintiff had not been 





1, (1921) L.R. 48 I.A. 302: LL.R. 44 Mad. 831:.41 M.L.J. 346 (P.C.), 
2. ` (1920) L.R.47 LA. 224 : LLR. 42 All, 609: 39 MILJ. 263.(P.C.). 
Nic’ 
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made out.” In the evidence it appeared that certain transfers 
had taken place inter se between mujawars but as knowledge 
‘of them was not brought home’ to the mutwallis, adverse 
possession by reason of sitch transfers was negatived. The 
point was raised before the Privy Council that the article 
applicable was Art. 139 the position of the defendants being 
that of service tenure-holders. Their Lordships rejected the 
contention on the ground that that was inconsistent with the 
plea of adverse possession set up. 


JAGANNATH v. SHRI Nata, L. R. 611. A. 150: LL.R. 56 
All. 123: 66M.L.J. 321 (P.C.). 

In this case their Lordships dismissed a suit brought by the 
junior members of a joint Hindu family who were the sons 
and grandsons of the executant to set aside a sale by him 
without actual proof of the binding nature of the entire debts 
in discharge of which the sale was effected but relying on the 
circumstances which showed that the suit was a collusive suit. 
‘The circumstances were (t) that a part of the consideration 
was proved binding including the cash paid at the time of the 
execution; (ñiy that the grandfather was old and blind; (tii) 
that the document was attested by an adult son and adult 
grandson who belonged to another branch (the vendee speaking 
to the transaction as having heen settled at a meeting of them) ; 
(tv) that the debts in discharge of which the money went were 
debts contracted by them; (v) that they did not go into the 
box (a circumstance relied upon in Mastt Ullah v. Damodar 
Prasad1) ; (vt) that fraud imputed to them was not proved; (vti) 
that the fraud and undue influence set up had not been proved 
and (vit) that a considerable time very nearly 12 years had 
elapsed without the grandfather, the attestors or any adult 
member then living questioning (a circumstance relied upon in 
Gauri Shankar v. Jivan Singhs). 





7 (19%) L. R. 53 I. A. 204: LL.R. 48 All, 518: 51 M. L, J. 792 (P.C. 
©- -2 (1927) 32°C.W.N, 257 (259) : 53 M.L.J; 786 (P. C.). 
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DHANARAJAGERJI v. PARTHASARADHY, I.L.R. 57 Mad. 49: 
66 M.L.J. 263. 


Numerous points arose in this case connected with the 
ascertainment of mesne profits decreed. There is no doubt 
that mesne profits are in the nature of damages which may be 
moulded by Courts according to the justice of the case. 
Accordingly the disbursements that plaintiff himself would 
have to make out of them like Government revenue or cesses: 
Dakhina Mohan Roy v. Saroda Mohan Roy! or rent that has 
to be paid: Peruvian Guano Co. v. Dreyfus Brothers & Co.2 or 
expenses that had to be incurred in obtaining the profits like 
the charges of cultivation or expenses of working and bringing 
coal to the ‘surface could be given credit for. On this 
principle in the last mentioned case, the House of Lords 
allowed the defendant deductions for freight, landing and 
warebousing charges of goods wrongfully detained. Expenses 
of management have been allowed in McArthur & Co. v. 
Cornwall3 and have been held to be allowable however wrong- 
headed or obstinate the defendants’ conduct might be. We 
respectfully agree that mesne profits have heen defined by the 
Act so as to exclude the expenses of management on con- 
siderations apparently that appealed to Lord. Macnaghten 
in Peruvian Guano Co. v. Dreyfus Brothers & Co.2 In the 
matter of interest bona fides might be of use to reduce or 
disallow interest: Girish Chunder Lahiri v. Shoshi Shikhares- 
war Roys though all these matters have got to be decided 
in suit and cannot be done in execution when once mesne profits 
have been allowed. Having regard to the principle that deduc- 
tion is permitted from payments which plaintiff is bound to 
make, naturally voluntary payments like payments to temples 
cannot be given allowance for. It would be otherwise if those 
payments are compulsory payments: Thirumalayappa Mudaliar 
v. Kalyani Anns5. 


Another question that has been agitating Courtsis as to 
the standard to be adopted in assessing. If it is borne in 
mind that which is allowed is the loss that the plaintiff 
sustains by being kept out of possession, the standard should 





1. (1893) L.R. 20 I.A. 160 : LL.R. 21 Cal, 142 (P.C). 
2, (1892) A.C. 166. 3. (1892) A.C. 75. 
4, (1900) L.R. 27 L.A. 110: 1L.R.27 Cal. 951: 10 M. L. J. 356 (P. C.). 
| 5. 1931 M, W, N, 813, 
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necessarily vary according io the nature of his interest. A 
Zamindar who is kept out of the melwaram interest would have 
mesne profits on a different basis from a ryot kept out of pos- 
session: Lachmi Narain v. Mazhar Abbas.1 But as pointed out 
by their Lordships in Gurudas Kundu Chowdhury v. Kumar 
Hemendra Kumar Roy2 it-is what the defendant could have 
made out of it and not what the plaintiff would have or could 
have made out of it and as such the argument that the plaintiff 
was a Zamindar he would not have cultivated the land himself 
but would have taken a rent and that therefore that must form 
the criterion, is inadmissible. Premia from tenants is regarded 
as part of mesne profits. 


Another question was as to burden of proof. In Girish 
Chunder Lahiri v. Shoshi Shikhareswar Roys their Lordships 
poiat out when the plaintiff proves what the normal rent is, 
it is for the defendant to prove why he was not able to collect 
it. Again, if the defendant proves what he has been able to 
collect, the burden is on the plaintiff to prove that the defen- 
dant could have collected more: Ramakka v. Negasam4 and 
Muhammad Abdul Gaffur Rowther v. Muhammad Samsuddin 
Rowthers. The burden in the first instance is on the plaintiff 
to prove the quantum of damages. 


The last point that arose was as to whether damages for 
waste since the date of the decree could be awarded in execu- 
tion—a rather doubtful question. Their Lordships held that 
the question is within S. 47 as the claim is in substance one 
for imperfect compliance with the decree in respect of the 
subject-matter. Ramu Shettitht v. Manniappu Shettithi® took 
a different view. The claim, it will be noticed, is not one in 
rem but in personam (cf. Maharaja Sir Manindra Chandra 
Nandi v. Ram Lal Bhagat?) and is not analogous to a claim in 
respect of over-execution or defective execution but a claim in 
tort entirely different in nature. 








1. (1908) LL.R. 35 Cal. 1000. 
2, (1929) L.R. 56 I.A. 290: 58 ML.1. 74 (P.C.). 
3, (1900) L.R. 27 I.A. 110: LL.R, 27 Cal. 951: 10 M.L,J. 356 (P.C.). 
4. (1923) LL.R.47 Mad. 800: 48 M.L.J. 89. 
5. (1924) 47 M.L J. 730. 6. (1916) 33 I.C. 520. 
7, (1922) L.R, 49 LA. 220: I,L.R. 1 Pat, 581. 43 M,L.J. 589 (P.C.). 


LXVII] THE MADRAS LAW JOURNAL (N.1.C.). 27 


RAMAYYA vV. LAKSHMINARAYANA, L.R. 61 I.A. 177: I.L.R. 
57 Mad. 443: 67 M.L.J. 1 (P.C.). 

In this case their Lordships affirm the view taken in 
Jagannathacharyulu v. Kutumbarayudul, viz., that the burden 
of proving circumstances which will oust the jurisdiction of 
the Civil Court is on the party pleading it and that the case of 
the Inamdars sought to be brought within S. 3, cl. (2) (¢) of 
the Estates Land Actis no exception to it. Accordingly the 
defendants, the tenants who were sued in the Civil Court for 
rent having failed to prove that the original grant was of 
melvaram only, the suit was held maintainable for rent. The 
grant was one of 1810. The grant itself had not been pro- 
duced. Their Lordships point out that no inference can be 
drawn under S. 114 of the Evidence Act against the plaintiff 
unless it was shown that the grant could be produced and in 
the absence of any attempt on the part of the defendant to 
ascertain by discovery the existence or whereabouts of the 
grant. Extracts from the Inam registers described the village 
as seri but their Lordships held that they are not of assistance 
in determining whether the grant of 1810 conveyed the 
kudivaram interest. The fact that the grant was to a non- 
resident Brahmin or that there were tenants at the time of the 
grant or the other fact that the tenants were in long possession 
and dealing with the property as if they had jeraiti rights was 
held to be insufficient to show that the grant was only of the 
melvaram. - 

The impending legislation might soon render all this 


learning obsolete. 





MOHAMMAD AKBAR KHAN v. THE Court oF WARDS, 
L. R. 611. A. 138: I. L. R. 15 Lah. 216: 66 M. L. J. 328 
(P. C.). 

Under the provisions of two local Acts (Punjab Land 
Revenue Act and Alienation of Land Act) a Revenue 
Officer is empowered to review any order passed by himself or 
any of his predecessors-in-office “ provided an application for 
review of an order shall not be entertained unless it is made 
within ninety days from the passing of the order or unless the 
applicant satisfies the Revenue Officer that he had sufficient 
cause for not making the application within that period”. A 


1, (1914) LL.R. 39 Mad. 21: 27 M.L.J. 233. 
NIC 
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review of an order whereunder the officer set aside a sanction 
to sell some lands to a non-agriculturist, originally granted by 
his predecessor, was challenged on the ground that in another 
capacity the same officer had already sanctioned the proposed 
sale. The judgment holds that a power of review is not 
affected by this circumstance. It would follow that evena 
sanction given by the same officer himself in one capacity may 
be even withheld by him when the matter comes up before him 
in another connection and even if it is not a review of his own 
order in the same capacity. The legislature may have required 
the concurrent sanction of the two officers, and the circumstance 
that the two offices happen to be held by the same individual 
does not prevent him from refusing sanction in one capacity, 
even if he has granted sanction in another capacity. The 
considerations from which the proposed sale have to be judged 
may be different and there can be no estoppel. 


The order passed on review was also challenged on the 
ground. that it was passed on an application made after the 
prescribed period of ninety days but their Lordships held that 
it must be assumed that the Revenue Officer before entertaining 
it was satished that there was sufficient cause for the delay. 
Notwithstanding the absence of an express recital to that effect, 
or perhaps even in the absence of an application to excuse the 
delay, the assumption was made that the delay was condoned. 
This view must be rested on the application of the presumption 
that official acts are done regularly. (Omnia praesumuntur rite 
essa acia.) A more striking instance of the same principle in 
even stronger circumstances is seen in the Privy Council 
decision in Krishna Atyangar v. Nallaperumal Pillail, In that 
case in an appeal from a later order, a ground was allowed to 
be taken by the High Court, which involved an attack on a 
finding in an earlier order of the Lower Court which had not 
been appealed against and had long ago become final. That 
earlier order would have operated as res judicata, so long as 
it was not properly reopened in an appeal against it, but 
none the less the High Court ignoring all this allowed the point 
to be taken afresh. The Privy Council justified this course by 
assuming that the procedure could have been regularised by the 
High Court allowing an appeal against the earlier order and 
excusing the delay in presenting the same [which the relevant 


1, (1919) L.R. 47 LA. 33: LL.R. 43 Mad. 550: 38 M.L.J. 444 (P.C), 
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Act empowered the High Court to do, vide S. 169 of Indian 
Companies Act (VI of 1882)] and thus allow the point to be 
raised. Although nothing of the sort was actually done in the 
High Court the Privy Council was prepared to act as if these 
things had been done and as if the new point was properly and 
- regularly allowed to be raised by appropriate proceedings. 





BHARAT INSURANCE COMPANY, LTD. v. COMMISSIONER OF 
INcoME-TAX, L.R. 61 I.A. 41: I.L.R. 15 Lah. 224: 66 M.L.J. 
3I (P. C 

This decision authoritatively settles for Indian Life 
Assurance Companies and for the purposes of the Indian Income- 
tax Act, what had been the settled law in England for 
fifty years since the decision in Last v. The London Assurance 
Corporationi. The attempt to question its correctness in view 
of the difference of opinion among the Judges in the English 
Court has been rejected by the Board. Indeed the Board would 
go further and say that even if Lasts casel had never been 
decided, they would have come to the same conclusion following 
the principle of their Lordships’ earlier decision in The 
Pondicherry Railway Co. v. Income-tax Commissioner?. The 
raito decidendi is no doubt effectively and neatly put in the 
following words: A payment out of profits and conditional on 
profits being earned cannot be accurately described as a payment 
made to earn profits. But it would be not accurate to 
apply this sentence too literally to all cases where payments 
are described in ordinary parlance as coming out of profits. 
The word ‘profits’ is somewhat misleading, unless it is 
understood in the same sense throughout the sentence and 
indeed it assumes that it is used on the sense of ‘ net excess of 
gains over expenses’. The real question is, apart from the 
phraseology used, whether the expenditure is of the character 
and kind so as to he accurately regarded as ‘revenue 
expenditure’ which has to be deducted before ascertaining 
what truly the ‘profits’ are. If the language were ‘ payinents 
to be made out of certain funds which but for such payments 
would have gone to swell the profits by such amounts ” and the 
payments were obligatory, it is easier to appreciate that the 
same could not be regarded as coming out of profits in the real 

ea a E E 


1, (1885) 10 A.C. 438, 
2, (1931) L.R. 58 LA, 239: LL.R. 54 Mad. 691: 61 M.L.J. 251 (B.C), 
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sénse. The truth is that the question cannot be decided by the 
form of the language but by the nature and kind of the pay- 
ment in question. The dissenting judgment of Lord Bramwell 
in Lasts casel is significant and elucidates this aspect of the 
matter. Notwithstanding the neat and epigrammatic way of 
stating the proposition, it has to be really decided dehors the - 
statement that the item of deduction claimed is expenditure 
which has to be deducted in ascertainment of profits and not 
sharing of the profits earned. 


—s 





Kasturi LAL v. GOVERDHAN Dass AND OTHERS, I. L. R. 
15 Lah. 282 (F.B.). 

Litigants in Lahore may well feel gratified that the above 
Full Bench decision exempts from the necessity of registration 
security bonds of even immovable property given as per terms 
of an order under O. 41, R. 5 as a condition of stay of execu- 
tion and accepted by the Court as a result of which the stay 
order becomes effective. Such bonds are also according to the 
decisions of that Court in Tulah Shah Ram Saran Shah v. 
-Gulam Hussain? exempt fromthe stamp duty under Art. 40 but 
they would be duly stamped if stamp duty under Art. 57 is paid. 
In Madras the position is quite different. Such security bonds 
require registrations. See Nagaruru Sambayya v. Tangatur 
Subbayyas. The Bombay High Court held in Jayappa Lokappa 
v. Shivangouda Dyamangoudat that such bond is a step in 
judicial procedure and may be regarded as incorporated in the 
order of Court and is therefore exempt from necessity of 
registration. This is the ratio decidendt of the present decision 
as well. The amending Act of 1929 has recast the language of 
S. 17, cl. (2) (vi) of the Indian Registration Act. This would 
seem to indicate that decrees and orders of Court are ‘ instru- 
thents’ as contemplated by S. 17. Although the decision in 
Jayappa Lokappa v. S hivangouda Dyamangoudat is approved 
of by Sir Mulla in his book on Registration Act no reasons 
are given why it is regarded as the better view. 





1, (1885) 10 A.C, 438, 
2, (1933) I.L.R. 15 Lah. 78. 3. (1908) LL.R, 31 Mad. 330, 
4, (1927) LL.R. 52 Bom. 72. ` 
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KALACHAND Basak v. AMULYADHAN BANERJI, I. L. R. 
61 Cal. 227. . l 


In this case, the learned Judge has touched on a number 
of points on the question of costs as between minors who are the 
parties to the suits and their guardians-ad-litem. The learned 
Judge has shown an inclination to hold that when there are infant 
defendants ina suit anda guardian-ad-litem is appointed for 
them, an order may be made in the suit itself against the estate 
of the minors for the costs and expenses incurred by the guard- 
ian, even if there may be no property of the minors in the 
custody of the Court or in the course of administration by it and 


even though the plaintiff has agreed to indemnify the guardian 
for his costs and expenses. 


‘There does not seem to be any decision directly covering 
the points in this country or even in England, while there are a 
number of cases dealing with the costs of next friends in the 
case of minor plaintiffs. As early as 1870 it was held by the Privy 
Council in R. Bistoopria Putmadaye v. Nund Dhull that a next 
friend was entitled to be reimbursed his costs and expenses in- 
curred in the litigation on behalf of the minor plaintiffs out of 
their estate. In England, where an action is brought by a next 
friend on behalf of an infant plaintiff and if the action fails, 
the next friend is ordered to pay the costs of the defendant 
and not the minor plaintiff or his estate. Then, if the action 
is beneficial to the infant and the next friend is not guilty of 
any misconduct or negligence in the course of the litigation, he 
has aright of reimbursement out of the infant’s estate for the 
costs paid to the other side and also his own costs and other 
expenses in the litigation. Steeden v. Walden®. The beneficial 
character or the propriety of the action to the infant is not 
considered very strictly, as otherwise people will not come 
forward to protect the rights of infants; the presumption will 
be that the action is in their interests unless it is shown to be 
prejudicial to them. Nalder v. Hawkins8, Whittaker v. Marlar4 
and Steeden v. Walden. See, however, In re Fish Bennett v. 
Bennetts. Then the question has arisen whether this right of 
reimbursement is worked out in the very litigation or ina 
subsequent one. In cases where the infant has recovered any 





1, (1870) 13 M.I.A. 602. ` 2, (1910) 2 Ch, 393, 
3, (1833) 2 Mylne & Keen 243 at 247, 248: 39 E.R. 937. 
4, (1786) 1 Cox, 285:29E.R.1169, $. (1893) 2 Ch. 413 at 422, 
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propérty in the suit or action or where the property of the 
infant is in the custody of the Court or is administered, such 
as administration actions or partition actions, orders are passed 
in the same cause for payment to the next friend of his costs 
and expenses out of the estate of the infant in the custody of 
the Court. See Pritchard v. Roberts! and Damant v. Hennells. 


In other cases, the next friend has to work out his rights 
in a separate action against the infant. Cf. Steeden v. Waldens. 
It is immaterial for the present purpose that the original action 
on behalf of the infant did not succeed, provided that it was 
reasonable and there was no bad faith on the part of the next 
friend. R. Bistoopria Putmadaye v. Nund Dhul4 and Steeden 
v. Waldens. 

A similar reasoning would seem to be applicable and the 
same consideration would apply in the case of guardians-ad- 
litem of infant defendants, though there do not seem to be 
any decisions dealing with the point; there are observations to 
a similar effect in Morgan v. Morgans. 


The learned Judge in this case seems to have approved of 
‘an order for costs out of the infants’ estate in the action itself, 
even though no part of the infants’ estate was in the custody ` 
of or was being administered in the action. To this extent, it 
may be doubted whether it has not gone beyond the decided 
cases even in cases of next friends. It must be noticed in this 
connection that the provisions of S. 35 of the Civil Procedure 
Code of 1908 are not wider in scope for the present purpose 
than the terms of O. 65, R. 1 of the English Rules of the 
Supreme Court. 


A somewhat difficult point was raised on behalf of the 
minor party that no order to his prejudice could be passed 
against himself or his estate and in favour of the guardian-ad- 
litem without the minor being properly represented by another 
person. The learned Judge meets it by saying that it does not 
go to the jurisdiction of the Court, to pass the order and that 
‘the minor may take appropriate proceedings later, by suing 
for damages for the misconduct or the imprudent conduct if 
any of the quandam guardian in the action. 





1, (1873) 17 Eq. 222, l 2. (1886) 33 Ch. D. 224. - 
3, (1910) 2 Ch. 393. .- 4. (1870) 13 M.I.A. 602. 
5, ` 11 Jur, N. S. 233, A 
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‘GouRGOPAL DE SARKAR v. KAMALKALIKA DATTA, I. L. R. 
61 Cal. 240. 


We venture to submit that the learned Judge took the 
only course open to him when he disregarded the obiter dictum 
_ of the Privy Council in Gummidelli Anantapadmanabhaswami 
v. Oficial Receiver of Secunderabad! which cast doubts on 
the well-settled proposition that an attachment under the Civil] 
Procedure Code creates no interest or charge on the property 
attached. No useful purpose could have been served by Lord 
Thankerton throwing doubts on decisions of Full Benches of 
the Indian High Courts in a matter peculiarly within their 
knowledge. It is well understood that the law and practice in 
execution in this country are not to any extent based on the 
English. law. It was held as early as 1869 by the Allahabad 
High Court in Sarkies v. Musammat Bundho Baee® after a 
most learned discussion of all the previous authorities and the 
sections of the Civil Procedure Code of 1859 that the attach- 
ment of property whether prior to judgment or in execution 
of a decree, would not create any interest or charge on the 
property. Since then, all the High Courts have held in 
authoritative decisions after a careful examination of the 
provisions of the successive Codes of Civil Procedure and the 
decisions, that an attachment does not create any interest or 
charge on the attached property, but only prevents a private 
alienation of the property. The cases on the point are too 
numerous; but we give reference to some of the most recent 
ones in each of the High Courts. Sita Ram v. Jado Rais, 
Goverdhandas v. Official Liquidator4, Haran Chandra v. 
Joychand6, Ram Bhaj Datta v. Ram Dase, Kristnasawmy 
Mudaliar v. O ficial Assignee of Madras and Frederick Peacock 
v. Madan Gopal8, the last two of which are decisions of Full 
Benches of the High Courts. 


In Suraj Bunsi Koer v. Sheo Persad Singh®, on which so 
much reliance was placed by Lord Thankerton in Gummidelli 
Anantapadmanabhaswami v. O ficial Receiver o f Secunderabad 


eee 


1, (1933) L.R. 60 LA. 167; LL R. 56 Mad. 405: 64 M.L.J. 562 (P.C.), 
2, (1869)-1 N.W.P.H.C.R. 172. 3. 1932 All, 353. 

_ 4, 1930 Bom. 16. 5. 1929 Cal. 524, 
6. (1922) LL.R. 3 Lah. 414, 7. (1903) LL.R. 26 Mad. 673 (F.B.), 
8. (1902) I.L.R. 29 Cal. 428 (F.B.). 9. (1878) LL.R. 5 Cal. 148 
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for the contrary view, no argument seems to have been 
addressed on the nature of an attachment of property on the 
sections of the Civil Procedure Code or the previous decisions. 
The only argument pressed upon their Lordships was, as appears 
from the report in Suraj Bunst Koer v. Sheo Persad Singhi, 
that a decree created an interest in the property, which under 
the Indian procedure is not correct and was not and could not 
have been given effect to. None of the provisions of the Civil 
Procedure Code of 1908 on which reliance was placed by the 
Counsel for the appellant in the arguments in Gummudellt 
Anantapadmanabhaswams v. O ficial Receiver of Secunderabad2 
as reported,.supports the contention that an attachment creates 
an interest or charge. So far as they go, they seem to tend in 
favour of the opposite conclusion. If the doubts expressed by 
their Lordships on the well-settled proposition that an attach- 
ment does not create a charge materialise in a decision of their 
Lordships in future, there may be need for the legislature 
stepping in, as it has frequently done in recent years to set 
right the situations created by some of the decisions of the 
Privy Council. It is worthy of note that the late Sir Dinshah 
Mulla in the 10th edition of his work on the Civil.Procedure 
Code at page 238 did not seem to think that the well-settled 
rule was shaken by the Privy Council, though he referred to 
their observations on page 239 of the work. 


a ` 4. (1878) LL.R:5 Cal. 148 at 157, | 
2. (1933) L.R. 60 L.A, 167: LL.R. 56 Mad. 405: 64 M.L. Ja 562 (P.C.). 
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' SECRETARY OF STATE FOR INDIA IN CoUNCIL v) DEBENDRA*> 
LAL KHAN, L. R. 61 I.A, 78: Se 61 Cal.. aca ae 
134 (P.C€.). - n 


te 


This decision of their Lordships will be’ looked upor as É! 
leading case on the subject of adverse possession, as they havé 
stated in it clearly once again the various elements constituting 
adverse possession and observe that no different rules are 
permissible even if it is claimed against the Crown. 


- -In-this case, it’seems to have been -argued iar if 
property is claimed by adverse possession against the Crown, 
the fact of such adverse possession.should have been brought 
to the notice of the Government. There can-be-no doubt that 
in cases between private parties. adverse possession need not 
be brought to the notice of the real owner, to take effect as 
against the latter. Muthurakkoo Thevan v. Orri, Dawkins. v, 
Lord Penrhyn? and Rains v. Buxton’ provided there was no 
concealed fraud which would come under S. 18 of the Limita- 
tion Act. There.are, however, some observations in cases which 
if not correctly understood, may lead. to. the impression that 
unless the Government or. its.officers were conscious of the fact 
that property belonging to the Crown is adversely enjoyed, 
there may not .be an acquisition of title against the Govern- 
ment. Cf. Kodoth Ambu Nayar v. Secretary of State-for 
Indias and Secretary of State for India v. Chellikani Rama 
Raot. Their Lordships have pointed out.in this case that in 
this respect, the Government in no way differs from private 
parties and that the ignorance of the Government will not 
prevent adverse possession running against it. This case has to 
be distinguished from the class of cases where the acts-of the 
„persons enjoying the property do not amount to possession in 
law and are only fugitive acts of.user which the Government 
permits. in lands in its ownership as in Collector. of Godavari 
District v. Pedda Rengayya8, The Taluk Board, Dindigul.v. 
Venkatramier!, Secretary of.State v. Muthukumara, Pallas, 





1, (1910) LL.R. 35 Mad. 618; 21 M.L.J, 615. 
2, (1877) 6 Ch. D. 318 at 324. - 3. (1880) 14 Ch. D. 537.: 
4, (1924) L R. 51 I A. 257: LL.R. 47 Mad, 572 at 580: 47 M.L.J. 35 (P.C.). - 
5, (1916) L.R. 43 I.A. 192: I.L.R. 39 Mad. 617 at 631. 31. M.L.J. 324, 
6. (1903) 4 Mad. L. T. 440, 
7. (1923) I.L.R. 46 Mad, 866: 45 M.L.J. 333.. 8. ALR, 1927 Mad. 456, 
“NIC T 
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Chokkalinga Natcken v. Muthusamt Natcken1 and Framji 
Cursetjs v. Goculdas Madhowy12. 


The other elements of adverse possession relating to the 
subject-matter in respect of which the rights are enjoyed, the 
periods of time in which the acts of possession are to be exer- 
cised and the tacking of the possession of other persons, though 
they are restatements of the law as previously understood, have 
been clearly enunciated and considered by their Lordships in 
this case. The pronouncement will afford a valuable guide for 
the future. 


JAGpEo Sanu v. MAHABIR Prasa, I.L.R. 13 Pat. 111. 


The conclusion come to in this case is unexceptionable, but 
we venture to submit that the reasoning of the learned Judges 
on the various points raised may require reconsideration. An 
alienee from a Hindu widow, under a registered sale deed of 
1896, which directed him to pay Rs. 14,000 out of the 
consideration amount to discharge a mortgage executed by 
the last male owner, deposited into Court the said amount 
(under S. 83 of the Transfer of Property Act) in 1922 and 
redeemed the mortgage and obtained possession. The widow 
died in 1916. The reversioner sued in 1928 to recover 
possession of the property and the Court found the sale by the 
widow was not binding on the reversion. It was also held, 
as a matter of law, that the sale deed of 1896 was not duly 
registered as required by the Registration Act in the proper 
office of registry. The new doctrine of fraud on registration 
law (by inclusion of a ‘fictitious’ item of property to clothe the 
sub-registrar with jurisdiction to register the document) 
enunciated by the Privy Council in recent decisions was the 
reason given and found for the invalidity of the registration.~ 
Is the purchaser entitled under the above circumstances to claim 
‘subrogation’ to the extent of the mortgage redeemed by him? 
The decision rightly holds that he is entitled. 

In the frst place the Court held that the rights of parties 
depended upon the law as it stood before the amendment of 
S. 92 of the Transfer of Property Act. This, however, does 
not seem to be quite so clear. S. 92 of the Act is not one of the 
sections which has no retrospective effect altogether. Various 
sections of the Amending Act XX of 1929 are expressly stated 








1, (1897) I.L.R. 21 Mad. 53, 2. (1892) LL.R. 16 Bom, 338, 
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by S. 63 thereof to have no such effect but S. 47 of the said Act 
which amends S. 92 of the main Act is not one of these sections. 
It would follow that except to the extent provided in cl. (d) of 
S. 63 of the Amending Act itself, S. 92 of the main Act will 
have retrospective effect. The Allahabad High Court has accord- 
ingly held so in a Full Bench decision to which no reference is 
made in the present judgment, See Tota Ram v. Ram Lalt. 
As in the present case the suit had been instituted prior to Ist 
April, 1930 and indeed even before the Amending Act itself, 
the existing remedies and proceedings in the pending suit 
should go on as if the Amending Act had not been passed. But 
this alone may not justify the view that the rights of parties 
could not be under the amended section. 


If S. 92 as it now stands is however held to be applicable 
the judgment points out that the defendant could not claim 
subrogation as under the third paragraph of the amended 
section a registered agreement is necessary. But in the view 
that the rights of the defendant were governed by the law as it 
stood prior to the amendment, the learned Judges uphold the 
claim to subrogation on the ground that it was quite sufficient 
that the payment to the mortgagee was under an agreement 
with the mortgagor’s widow though not registered and that in the 
particular case the sale deed though not admissible in evidence 
under S. 49 of the Registration Act to establish the title of the 
purchaser, was admissible for the collateral purpose of proving 
the particular agreement. Under the new proviso to S. 49 of 
the Registration Act added by S. 10, cl. (2) of Act XXI of 1929 
such a use of the document will now be prohibited as the agree- 
ment providing expressly for subrogation requires a registered 
instrument. S. 49 of the Registration Act is now expressly 
applicable to documents which require to be registered even 
under the Transfer of Property Act. The amendments iù 
S. 49 as stated above have however no retrospective effect. See 


S. 15, cl. (1) of Act XXI of 1929. 


Again even on the view that the third paragraph of S. 92 
of the Transfer of Property Act applies to the case, the assump- 
tion that the agreement relied on is not in a registered instru- 
ment does not appear to be justified. The agreement providing 
for subrogation requires to be registered only by the Transfer of 
Property Act and is apparently one that does not come under 


I. A.LR, 1932 All. 489 (F.B ), 
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S..17 of the Registration Act. Incidentally one consequence will 
be that S. 28 of the Registration Act will not apply to such a 
document simpliciter and S. 29 alone will govern the place of 
jurisdiction. In the particular case though the document may be 
invalidly registered for purpose of affecting title to the property, 
so far as regards the agreement to subrogation, it must be 
taken to be validly registered and indeed it would be none the 
less a registered instrument for that purpose. Documents which 
are not duly registered so far as the creation of a valid mortgage 
is concerned have been held to be registered instruments so 
as to extend the time for suits on personal covenants to pay, 
embodied therein to six years under Art. 116 of the Limitation 
Act. Rama Rao v, Vedayyat. The defendant’s right however 
could have been more convincingly rested on the terms of the 
amended S. 92, first paragraph, which recognises legal subro- 
gation or on the basis of conventional subrogation under 
the doctrine of equity, if the new Act has no operation. 
For either purpose he could well have been held to be a person 
who-had, at the time of his redemption in 1922, acquired an 
interest in the equity of redemption, which would make his 
position different altogether from that of a mere volunteer with 
no interests of his own to protect. Though the sale deed of 
1896 may be invalidly registered and as such inoperative to 
transfer title, by 12 years’ adverse possession the defendant had 
acquired a title. Before the widow’s death in 1916 he had 
become entitled to the rights of a purchaser and though, at the 
time of his redemption, the reversion: had opened, the rever- 
sioner had not elected to question the alienation or to treat it as 
void. In these circumstances the defendant was not a mere 
volunteer who chose to pay another man’s debt without any 
justification. This would have been sufficient to entitle him to 
claim the benefit of subrogation. 


f 


t a Ė———_—_——_—_—_—_—_—— I 


1, (1922) LL R. 46 Mad. 435, 
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Kamta SINGH v. CHATURBHUJ Sinca, L.R. 61 IA, 185; 
LL.R. 13 Pat. 310: 66 M.L.J. 662 (P. Cie 

In affirming the judgment of the High Court reported in 
Kamta Singh v. Chaturbhuy Singhi the Judicial Committee 
carefully safeguard themselves frcm being taken to indicate’ 
any opinion on the question of law dealt with in the Lower 
Court. The judgment of the Board is rested on a new point 
that the mortgage in relation to the payment of which the suit: 
for contribution was brought'was not established by the plain: 
tiff. The plaintiff admitted that the terms of the original 
mortgage arrangement created by a duly registered deed were’ 
subsequently altered by a verbal arrangement not merely as to 
the amount to be advanced and secured thereunder but with’ 
reference to the scope of the security as well. As the parties 
were at variance with reference to the latter point there was’ 
hno: registered document by which the plaintif could establish 
that there was an original mortgage over the lands of the’ 
plaintiff. and the defendant. The suit for contribution accord- 
ingly failed for want of proof of the allegations as tó the 
security at all. If the alleged variation were only as regards 
the amount advanced for the mortgage, it would-not follow 
that the plaintiff could not prove the mortgage. In that event 
the original mortgage would be operative in other respects as 
security for the actual amount and S. 82 could be invoked in 
proper cases. Their Lordships further observe that as the 
plaintiff had admitted that the transaction was not governed by 
the origina] registered instrument alone it would be inadmissi- 
ble to allow him to set it up unmodified by the verbal arrange- 
ment. But whatif the plaintiff had omitted all references 
to the same in his plaint or even denied it in a subsequent reply 
statement in answer to the defendant’s allegation ihat there 
was a subsequent verbal modification? It is conceived that if 
it is proved by the defendant that there was a subsequent 
verbal agreement, affecting the extent of the mortgaged pro- 
perties, even then the plaintiff must fail as he cannot prove the 
mortgage, so as to let in the claim for contribution. On the 
merits of the claim for contribution, the judgment is advisedly 
silent and we have not the benefit of their Lordships’ views on 
the matter. It may be recalled that in Ganeshi Lal v. Charan 
SRE a a ee 


1, (1929) I.L.R, 8 Pat. 585, 
NIC 
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Singhi Lord -Tomlin delivering the judgment of. the Board 
stated that “as the Act prescribes the conditions in which con- 
tribution is payable it is not proper to introduce into the matter 
any extrinsic principle to modify the statutory provisions’. It 
is recognised that there may be a subsequent contract between 
the owners of the properties modifying the rights of contribu- 
tion. Such a case is rare and when the statutory rights are 
modified by à contract between the parties directly, there is no 
difficulty. But the more frequent type of cases is where there 
is a'contract between the mortgagor and:a purchaser of some 
of the items of the mortgaged property from him free of the 
mortgage, that the latter should pay out of the consideration 
money left with him, the entire mortgage debt, so as to free 
the other items from the mortgage. .. Where, in such cases, the 
mortgagee subsequently sells the other items to a third person 
free of the mortgage with a covenant declaring that the pro~ 
perty _is free of encumbrances, can the subsequent purchaser 
resist a claim for contribution from the first purchaser if the 
latter should have discharged the mortgage debt ultimately? 
In such cases also S. 82 will:govern the rights of parties in the 
first instance and the claim for contribution exists prima facie, 
but this can be met by the defendant’s rights to set up the con- 
tractual rights of the mortgagor against the plaintiff in cases 
where ‘the benefit of the said contract has passed from the 
mortgagor to the second purchaser. It is only if such a trans- 
fer of the benefit of the contract can be made out that the 
prima facie right to contribution can be met and the Court can 
adjust all the rights of parties in the same suit. How sucha 
transfer is to be made or when it isto be implied, will depend 
upon the contents and form of the various covenants in the 
respective conveyances. 





SECRETARY OF STATE v. RAMESWARAM aE es 
os 61 I.A. 163: 1.L.R. 57 Mad. 652: 66 M.L.J.595 (P.C.). 


- ' There have been recently many decisions of the Privy 
Cotincil strictly construing S. 100, Civil Procedure Code. Their 
Lordships reiterate in this case that a question does not become a 
question of law because, it depends partly or wholly on the con- 


struction of documents (provided the question iS not o one turning 


poum a eS ~ 
- 


1, (1929) L.R. 57 LA. 189; I.L.R. 52 All. 358: 59 M.L.J. 177 (P.C). 
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on the construction of a document which forms the foundation 
of title) the rather loose language employed in Fateh Singh v. 
Kishen Kunwar encouraged a liberal view on this question. 
Notwithstanding the numerous decisions of the Privy Council 
in recent years, itis by no means clear in what particular 
circumstances the High Court might interfere. That tribunal 
itself has laid down in several cases that the inference from 
proved facts is, a question of law, e.g., Dhanna Mal v. Mott 
Sagarz (tenure permanent or not); ratification dr not in 
Ramgopal v. Shamskhatons; adverse possession or not in 
Lachmeswar Singh v. Manowar Hossein4; intent to defeat cre- 
ditorsin Iskan Chunder Das Sarkar v. Bishu Sirdar5; negligence 
in Chhabrajs Kunwar v. Ganga Singhs etc. Absence of evidence 
has been held to be a question of law in Chowdhrantv. Sundari 
Chowdhrantt, Hemanta Kumari Debi v. B. K. Roy Chowdhrys 
and Damusa v. Abdul Samad; burden of proof when the con- 
clusion is based on it in Jogeshchandra Roy v. Emdad Meah'0; 
misreading of evidence in Mathar Singh v. Banbaz Singhu; 
misconception as to evidence in Govind v. Vithali2 and 
Subedar v. Jagat Narainis; misdirecting itself on a point of law 
in dealing with the-question on the evidence in The Midnapur 
Zamindari Co., Lid. v. Uma Charan Mandali4; overlooking or 
ignoring material documentary evidence in Maung Hlatng v, 
Maung Chit Su15; misconception as to the real question at issue 
in Damusa v. Abdul Samado. In Velayuda Gurukal vV. 
Annammalié6 the rule is summed up in these words: “The 
High Court will interfere where the Lower Courts have mis- 
read evidence or overlooked important evidence or relied for 
their conclusion upon inadmissible evidence or where they 
have misdirected themselves as to any question of importance, 





1. (1912) L.R. 39 I.A. 247: LL.R. 34 All. 579: 23 M L J. 330 (P.C.). 
2. (1927) L.R. 54 I.A. 178: LL.R. 8 Lah. 573.52 M.L.J 663 (P.C.). 
3. (1892) L.R. 19 I.A. 228: I L R. 20 Cal. 93 (P.C.). 
4, (1891) LR. 19 LA, 48: LL.R. 19 Cal. 253 (P.C.). 
5. (1897) LL.R. 24 Cal. 825. 6. (1920) I.L.R. 43 All, 29. 
7. (1887) L.R. 14 I A. 101: LL.R. 14 Cal. 740 (P.C.). 
8. (1890) L.R. 17 I.A.-75:I.L.R. 17 Cal. 875 (P.C.). 
9, (1919) LR. 46 LA. 140: LL.R. 47 Cal. 107: 37 M.L.J. 36 (P.C.). 
10, (1931) L.R. 59TA. 29: I.L.R. 59 Cal. 1012: 62 M.L.J. 336 (P.C.). 
11. (1920) 19 A L.J. 149, 12, (1895) LL.R. 20 Bont 753, 
13. (1924) I.L.R. 46 All. 773. 
14. (1923) 29 C.W.N. 131: 45 M L.J. 663 (P.C.). 
15. (1923) I.L.R. 1 Rang. 135. > - 16, (1925) 24 L.W. 88. - 
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or where they take a wrong view as to onus of ‘proof 
or where they have decided points “not raised by the 
parties or where they have misconstrued important decy- 
ments.” The list thus given sufficiently illustrates the elusive 
nature of the question. 





MAHARAJA OF JEYPORE v. RAJA LAKSHIMINARASIMHA, 
L.R. 61 LA, 218: I.L.R. 57 Mad. 837: 67 M.L.J; 16 (P.C,). 

In this case which was between the Zamindar and a mokha-. 
sadar their Lordships apply the presumption which they have 
raised in several cases of zamindaries from Calcutta that the 
Zamindar is prima facie the owner of the entire land within 
the ambit of the zamindari throwing the onus of rebutting the 
presumption on the party alleging the contrary. The application 
of this presumption was doubted in Subba Rao v. Rajah of 
Pithapur! when the question is not between the Government and 
the Zamindar. Their Lordships accordingly held that it is for the 
latter to prove that he is the owner of the village in question 
so as to be entitled to be separately registered under the Land 
Revenue Assessment Act. A permanent lessee or a person 
having to pay kattubadi would not come within that category: 
Maharaja of Vizianagaram v. The Collector of Vizagapaiam?, 
but if he has not to pay any rent, he might: Sri Rajah 
Inuganti Rajagopala Rao v. Venkatasurya Raos. In the former 
case, the Land Revenue Assessment Act is taken as supple- 
mentary to Regulation XXV of 1802 and the construction 
placed on the word alienation in the latter enactment, Ven- 
cataswara Yettiapah Naicker v. Alagoo Moottoo Servagaren4 
is accordingly held applicable to the former as well. See also 
Durga Prasad Singh v. Braja Nath Bose’ and Hart Narayan 
Singh Deo v. Sriram Chakravarite. Even in the case of rent- 
free tenures, it is doubtful if the entire rights pass, e.g., 
mineral rights so as to constitute the grantee owner. Their 
Lordships express no opinion on the subject, leaving it to the 
mokhasadar to establish if so minded that he is the owner 
entitled to come within the Act. 











1. (1926) 53 M.L.J. 400. 2. (1914) I.L,R. 38 Mad, 1128: 27 M,L.J. 278. 
3, (1922) 44 M,L.J. 64. 4, (1861) 8 M.I.A. 327. 

5, (1911) L.R. 39 LA, 133; LLL.R, 39 Cal, 696; 23 M.L.J. 26 (P.C.). 

6, (1910) L.R. 37 I.A 136; I.L.R. 37 Cal. 723; 20 MLL, J, 569 (P.C.). 
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- KrisHnayyvA Rao v. Raja or Pitrapur, L:R. 60-LA. 
336: I.L.R. 57 Mad. 1: 65 M.L.J. 479 (P.C.). oe 
The test of res judicata as laid down in S. 11, Civil Pro- 
cedure Code, is that the decision is between the same parties 
or between parties under whom they or any of them claim. 
These words have been so interpreted as to include cases of 
managers of Hindu family, widows, stanis, trustees and pre- 
sumptive reversioners and make a decision against or in 
favour of them available for or. against junior members, 
‘successors and reversioners though it is difficult to say-that 
the latter really claim under the former. Raja of Pittapur v. 
Buchi Sitayyal introduces a rule of privity of blood so as to 
make an adjudication in respect of an adoption -against the 
father available against the son though the property in respect 
of which the claim is made is different.and even the title is 
different, the impartible estate of the plaintiff’s father being 
the subject-matter of the previous suit and the estate of the 
alleged adopted son being the subject-matter. of the later suit. 
The ratio decidend: of the judgment of the Privy Council 
in this case would seem to go beyond those limits in interpret- 
ing S. 33 of the Evidence Act. Though the facts.as stated by 
their Lordships would not take it very much beyond the case 
Raja of Pittapur v. Buchi Sitayyal and other cases both litiga- 
tions raising the question of plaintiff’s statusas aurasa son, the 
parties being plaintiff on one side, defendant’s father and 
defendant respectively on the other, and the subject-matter of 
the suit being the joint family property of the defendant and 
his father and the impartible estate of the joint family in one 
litigation, the private property of some other member of. the 
family in the other.. 

As stated by their Lordships, -the section would. apply to 
all cases where both the following conditions exist, viz., 
(+) the interest of the relevant party to the second proceeding is 
consistent with and not antagonistic to-the interest therein of 
the relevant party to the first proceeding, (ii) and the interest 
of both in the answer to be given to the particular question: in 
issue in the first proceeding is identical. It is not necessary, 
their Lordships point out, that all the questions in issue in the 
two proceedings s should be substantially the same. In factin 
this case their Lardships , do not ‘consider the position of the 





- (1884) L.R. 12 L.A; 16: LL.R. 8 Mad. 219 (P.C): 
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defendant in his capacity as adopted son which would seem to 
be equally material. Possibly he might come in within the 
wider definition as a persgn the validity of whose adoption 
would depend on the elimination of the plaintiff—his natural 
father the only other reversioner being a consenting party to 
the adoption. Just as estoppel is mutual, this rule also, accord- 
ing to their Lordships, requires mutuality and the admissibility 
of the evidence in favour of the defendant should be tested by 
its admissibility if tendered against him. If it was not admis- 
sible against him, it would not be admissible in his favour 
either. 





Anup Manto v. Mira Dusana, L. R. 61 L.A. 93: L.L.R. 
13 Pat. 254: 66 M.L.J. 298 (P.C.). 


This decision is important as recognising the legal possi- 
bility of existence of occupancy rights even in lands held on 
service tenures, subject to a right of resumption by the Crown 
or by the superior landlord in case of non-performance ot 
service or other like causes. As their Lordships point out, the 
Bengal Tenancy Act of 1859 expressly gave such occupancy 
rights and the decisions recognised it. There is nothing in the 
Act of 1885 to take it away and S. 181 of the Act properly 
‘ construed is merely a saving clause intended to leave the 
incidents of service-tenure unaffected. The effect of resump- 
tion of the service-tenure lands on the question of the occu- 
pancy right of the tenants is a more difficult question and the 
Judicial Committee did not decide it in Secretary of State for 
India in Council v. Girjabat!. Even in ryotwari lands in this 
Presidency there can be occupancy rights. See Seturainam 
Aiyar v. Venkatachela Goundan2, There have been conflicting 
decisions as to the effect of resumption of inam lands and the 
subsequent grant of a ryotwari patta by the Government on 
pre-existing occupancy rights in the lands. See Subramanta 
Aiyar v. Onnappa Goundan’ and Venkatappa Charyulu v. 
Royapa Redd. 








1, (1927) L.R. 541, A. 359: I. L. R. 51 Bom. 957: 53 M.L.J.431 (P.C.). 
2, (1919) L. R. 47 L.A. 76: LL.R. 43 Mad. 567: 38 M.L.J. 476 (P.C.). 
3, (1920) 38 M.L.J. 629. 4, (1920) LL.R. 44 Mad. 550, 
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VYTLA SITANNA v. MarIvADA Viranna, L.R. 61 LA. 
200: I.L.R. 57 Mad. 749: 67 M.L.J. 20 (P.C.). 


In this case their Lordships lay down first that a widow 
can validly surrender so as to accelerate the succession of the 
next female heir. Secondly, that the surrender is none the 
less so because it takes the form of a transfer to the latter 
reserving a few acres for her own maintenance. Thirdly, that 
the ultimate reversioner is barred under Art. 141, if he does 
not bring a suit within 12 years of the latter’s death though 
the suit is within 12 years of the death of the widow. Their 
Lordships have held that a release on the footing that there is 
no right in the widow may. operate as a relinquishment in 
Sureshwar Misser v. Maheshrant Misraini and similarly in 
Bhagwat Koer v. Dhanukdhari Prasad Singh? a compromise 
has been held to operate as such. Another point that arose in 
the case was whether an award given by arbitrators, awarding 
a half share to a person who was living with the husband of 
the widow could be upheld as a bona fide settlement of a doubt- 
ful claim. The claim was based upon both legal and moral 
grounds. The moral claim was one based on the assistance 
rendered in cultivating the lands. The legal claim was as on 
the footing of an Illatom. Their Lordships upheld the award 
on that ground. 





THAVVA RANGASAYI v. THAVVA NAGARATHNAMMA, I.L.R. 
57 Mad. 95: 65 M.L.J. 630 (F.B.). 

The rule that an unequivocal declaration of intention to 
separate operates as a severance has given rise to a considerable 
amount of case-law in its application to the varying circum- 
stances of Hindu joint family in this country. One question 
has been as to whether such declaration is final or is capable of 
being withdrawn and what the effect of such withdrawal is and 
whether there is a difference between a declaration in pais so to 
say (Ram Kali v. Khamman Lals and Banke Bihari v. Brij 
Brhars4) anda declaration by record or pleadings in a suit in 
respect of this matter. See Palani Ammal v. Muthucenkatachala 
Momagar’, Palaniammal v. Muthuvenkatachala Maniagarar®, 

1. (1920) L.R. 47 I.A 233: LL.R. 48 Cal. 100: 39 M.L.J. 161 (PC); 

2. (1919) L.R. 46 I.A. 259: I,L.R. 47 Cal. 466: 37 M.L.J. 513 (PC), 
3. (1928) I. L. R. 51 All. 1. 4. (1928) LL.R. 51 All. 519. 
5. (1924) L.R. 52 I.A. 83: I.L.R. 48 Mad. 254: 48 M_L.J. 83 (P.C). 


6. (1917) 33 M.L.J. 759. 
NIC 
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Kedar Nath v. Ratan Singhi and Ram Kali v. Khamman Lal. 
Another question that has agitated Courts is, what amounts 
to a declaration and to whom and what kind of com- 
munication is necessary—whether for instance an alienation 
or will in respect of the entire share is sufficient, at any rate 
when it has been communicated to the other members. See 
Soundararajan v. Arunachalams, Lakshmi Achi v. Narayana- 
swami Natcker4, Lakshmamma v. Sreeramulus, Saraswatamma 
v. Meddayya8 and Jumma Ram v. Munsab Raot and similarly 
whether the severance takes place by mere filing of plaint or 
only after service of notice (Rama v. Meenakshi8) and lastly 
to whom the intimation of the dẹsire should be made when the 
others are minors.. 


The next question on which there is considerable amount 
of case-law is as to the effect of separation of one member by 
declaration on others. It cannot of course affect the status of 
others, except when those others are his descendants in 
which case he has the right to divide them off from others. 
Ramalinga Annavi v. Narayana Annavi®9, Whether a 
guardian can divide off a minor has not been the subject of 
decision but has been considered by Mr. Justice Anantakrishna 
Aiyar in this case and by Mr. Justice Jackson in the footnote 
case. The cases cited are not of much help because they are 
cases of an adult and a minor and in such a case the severance 
is effected by the adult member’s declaration. The result of 
declaring himself divided is to bring into operation the natural 
guardian’s power to deal with the share of the minor. There 
is no cdse dealing with the situation, where the coparcenary 
consists of only minors and natural guardians by private 
arrangement effect partition between the minors but as 
pointed out by Mr. Justice Anantakrishna Aiyar there is 
no reason why they should not effectively do so. The 
legal difficulty that might be suggested, viz., that the natural 
guardians have no power to deal with coparcenary property has 





. 1. (1910) L.R. 37 L.A. 161: LL.R. 32 All. 415: 20 M.L J, 900 (P.C), 
2, (1928) I.L.R.51 AU. 1. 
3, (1915) LL.R, 39 Mad. 159: 29 M.L.J. 816 (F.B.). 

-=-- - 4, (1929) LL.R. 53 Mad, 188: 57 M.L,J. 746, 

k 5, ALR. 1927 Mad. 1066. 

` 6. (1922) I.L.R. 46 Mad. 349: 44 M.L.J. 45. 
7. A.LR, 1922 Lah. 473. 8. A.LR. 1931 Mad. 278, 
9. (1922) L.R. 49 I.A. 168: IL.R. 45 Mad, 489 : 43 M.L.J. 428 (P.C). 
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not been held to stand in the way of an adult coparcener making 
an effective communication to the natural guardians of the 
minor coparceners (Balkishen Das v. Ram Narain Sahu1) and 
if for that purpose, the powers of ihe natural guardian can be 
recognised, there does not seem to be any reason why for this 
purpose also, the powers of the natural guardian should not be 
recognised. It will be noticed that the powers of the natural 
guardian to deal with family property when all the coparceners 
are minors especially in the case of the mother have been 
constantly recognised. 


The case under review deals with another aspect of the 
same question, vtz., as to the effect of a suit for partition 
brought on behalf of a minor. Soundararajan v. Arunachalam? 
proceeds upon the assumption that it has the same effect as in 
the case of an adult coparcener. The point, however, is not 
adverted to. Accordingly, in Chelimi Chetty v. Subbammals 
it was held that the minor’s case stands apart and the plaint 
has not that effect. It was held also, that the legal represen- 
tative could not on the death of the minor plaintiff continue 
the suit. That latter aspect came up for discussion in this case. 
In Krishnaswami Thevan v. Pulukaruppa Thevant, while 
conceding the former position the Court held that when once 
there is partition by the decree, it operates from the date of 
the plaint so as to fix the shares as on that date. This view 
was approved in Sriranga Thathachariar v. Srinivasa Thatha- 
chariar5. The ratio of these cases is, if finally the Court finds 
that the request for partition is reasonable, effect is given to 
the request as from the date of the plaint, the usual date for 
the operation of the plaint. But till the decree is passed, one 
is not in a position to say whether there is a severance. In 
Ganapathy v. Subramaniam C hetty® the Court applied the 
rule laid down in Chelimi Chetty v. Subbammas to the case of 
a father and further based the conclusion on the benefit judged 
as on the date of the death of the next friend father, neither 
being justifiable. The father’s position is not the same as 
that of a guardian. He is entitled to divide himself off along 
$$ AAA tm uns 


I, (1903) I.L.R. 30 Cal. 738 at 752, 

2, (1915) I.L.R. 39 Mad. 159: 29 M.L.J. 816 (F.B.). 
3. (1917) I.L.R. 41 Mad. 442: 34 M.L.J. 213, 
4. (1924) I.L.R. 48 Mad. 465: 48 M.L.J. 354, 
5. (1927) I.L.R. 50 Mad. 866: 53 M.L.J. 189. 
ó. (1929) I.L.R. 52 Mad. 845: 57 M.L.J. 374, 
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with the sons from the other coparceners and he is also entitled 
to divide his sons inter se—a wider power than that possessed 
‘by a mere manager or guardian and that apart from any 
question of benefit. The next friend may be a person who 
apart from the fact that he is the next friend has no power to 
act at all on behalf of the minor and his acts have to be judged 
from quite another standpoint. In the case of a suit by a next 
friend, it is open to the minor on coming of age to elect either 
to proceed with the suit or to abandon it. In the latter case 
the position would undoubtedly be as if no suit had been 
filed. If however in the meanwhile the adult members as 
defendants did express their desire to be divided, the position 
would entirely differ and his status might become a divided 
one in spite of himself. In such a case -the question of benefit 
to the minor plaintiff would also not arise except perhaps when 
some new births take place in the interim. If he elects to 
proceed with the suit, would then also the question of benefit 
arise? The present was not such a case. Here the minor died 
pending the suit and the question was whether his personal 
legal representatives could continue the suit. Their Lordships 
hold that they can and if the Court finds that the suit as 
originally framed was for the benefit of the minor, partition 
would be decreed as on the date of the partition, otherwise 
not. It must be confessed that the situation thus raised is 
full of anomalies and difficulties. If the suit is not decreed, 
the manager’s acts and dealings will be valid and effective and 
if the suit is found to be beneficial, his acts will not bind the 
plaintiff. It however may be said that this isa weakness implicit 
in all dealings pendente lite. 


The principle of these decisions might justify the conclu- 
sion that even in cases where a major plaintiff in a suit for 
partition dies before summons is served, his legal represen- 
tatives can come in and prosecute the suit and get a partition, 
the right involved not being a personal right liable to come 
to an end by death and capable of being enforced by taking the 
necessary steps as in the case of a‘minor but quite apart from 
any question of benefit. It is only if the suit is allowed to 
abate, that the status will remain unaffected. 


+ 


ns 
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Buur NARAIN SINGH v. GOKULCHAND MautTon, L.R. 61 
I.A. 115: ILL.R. 13 Pat. 242: 66 M.L.J. 255 (P.C.). 


This decision upholds the general view of the Indian High 
Courts that the burden of proof under S..27 (b) of the 
Specific Relief Act is primarily on the subsequent transferee 
who claims that specific performance should not be decreed 
against him. He has to prove that he paid money, that he acted 
in good faith, and that he had no notice of the original contract 
with the plaintiff. The judgment rests this view not only on 
the structure of S. 27 as it stands but also on the application 
of Ss. 103 and 106 of the Indian Evidence Act. It may be 
added that the notice need not be actual notice but even con- 
structive notice may be sufficient. See for instance Mahomed 
Aslam Khan v. Mian Feroze Shahi, Their Lordships also 
point out that the decisions re onus of prcof with reference to 
S. 53 of the Provincial Insolvency Act and S. 55 of the 
Presidency Towns Insolvency Acts are clearly distinguishable 
on the grounds stated in the judgment. It should however be 
noted that-in case where it is only constructive notice that is 
relied on, the burden of proof may shift and the plaintif may 
have to prove the same. The onus of proof lies under S. 27, 
cl. (b) in the first instance on the subsequent transferee and 
where there is no sufficient evidence on the question of payment 
or on the question of notice, the plaintiff will get a decree. 





Rapua Moman v. Mussamat Wauipan, I.L.R. 13 Pat. 
Money paid into Court under O. 21, R. 55, Cl. (a)'has 
been held not to be assets available for rateable distribution 
under S. 73, Civil Procedure Code, in Sorabji Cooverji v. 
Kala Raghunath? but this view has heen dissented from in 
later cases; Indaji Majaji v. Cooverjt Nowroj: Gamadia,3 
Nathmal Ghamirmal v. Maniram Radhakisson4; see also the 
observations of Rankin, J., in Noor Mahomed Dawood v. 
Bilasiram Thakursidasss. Whatever may be the correct view 
with reference to money paid into Court when the judgment- 
debtor pays his own money, the question may be difficult as to 
the applicability of S. 64, Civil Procedure Code, when a 
private purchaser of attached property pays the amount decreed 
with costs and charges of attachment under O. 21, R. 55. The 
attachment is by force of the rule deemed to be withdrawn. 
Can it be said that persons who are entitled to claim rateable 
distribution of such amounts who have otherwise complied 
with the requirements of S. 73, Civil Procedure Code, are also 





1. (1932) L.R. 59 LA, 386: LL.R, 13 Lah. 687: 63 M.L.J, 694 (P.C.). 

2. (1911) LL.R. 36 Bom. 156. 3. (1925) 93 I.C. 852 (2). 

4, (1919) 53 I.C. 599. 5 1919) ILL.R. 47 Cal. 515, 
NIC 
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entitled to ignore the private alienation and claim that such 
property is available for re-attachment again or that the prior 
attachment is kept alive. This decision holds that they cannot 
and the reason for the same is rested not only on the fact that 
the attachment is by the rule itself deemed to be withdrawn 
but also because S. 64 itself is applicable only when the aliena- 
tion is contrary to the attachment, t.e., when the purpose of the 
attachment is obstructed by the alienation. The Madras High 
Court decision dnnamalat Chettiar v. Palamalati is relied on 
but there apparently the decree was satisfied by payment 
outside Court and the attathment came to an end accordingly 
under O. 21, R. 55, Cl. (b). It may be that a payment into 
Court can only be dealt on terms of the Code whatever they 
are. That apart, if the attachment is withdrawn, the property 
cannot be attached again, as it has ceased to be the property of 
the judgment-debtor nor can S. 64 be applicable as the 
attachment which is the weapon of attack is only the attachment 
first spoken of which has now ceased to exist. The only way 
of escape from the language of O. 21, R. 55, Cl. (a@)«nust be to 
interpret the words ‘amount decreed’ as including amounts 
decreed not only to the attaching decree-holder but also all 
other amounts decreed to others who have become entitled to 
apply under S. 73. This seems to be a far-fetched construction 
and puts too much strain on the language used. 


There is however another aspect of the matter to be 
considered. Where the full sale amount is deposited, it is 
reasonable that the purchaser should get a good title free from 
S. 64, as in any event the alienation can be regarded as ‘not 
contrary to attachment’. The position may not be the same 
where the entire consideration amount is not deposited but only 
a part of it sufficient to satisfy the decree under which the 
property is attached. It may be noted that under O. 21, R. 83 
the full amount of the sale will have to be put into Court. The 
learned Judges in the decision under review while adverting to 
all these considerations prefer however to finally base their 
Judgment on the conduct of the decree-holder which they held 
amounted to a waiver of his right if any under S. 64, Civil 
Procedure Code. 


[EnD oF VotumMEe LXVII.] 





1, (1917) LL.R. 41 Mad. 265: 33 M.L.J. 707 (F.B.). 
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NOTES OF RECENT CASES, 


Curgenven and Bardswell, JJ. C.M. A No. 152 of 1934. 
1st May, 1934. 


Indian Lunacy Act (IV of 1912), Ss.71 and 63—Primary 
power—Necessary powers— Implied appealability, 


On an application by the wife ofa lunatic to the District 
Court under the Lunacy Act to declare the husband to be a lunatic 
and appoint her as the guardian of the person and manager of his 
property, the Court by consent of parties appointed her as manager 
and the natural father as guardian. Then the natural father applied 
to the District Court for custody of the lunatic from the wife when 
it was refused by her. The application was dismissed. On appeal 
to the High Court against the order of dismissal, the respondent 
contended that no appeal lay because there was no specific provi- 
sion in the said Act for such au application to the Lower Court 
and as such no appeal from any order thereon, | 

Held, disallowing the preliminary objection, that the primary 
power, namely, appointing a guardian for the lunatic being given in 
S. 71, the power to order custody to the guardian is given by 
necessary implication and this power lies in that part of the Act 
which confers the primary power, i.e., Ch. V of the Act and as 
such appealable under S. 83. 


Craies, 3rd Ed., p. 227 referred to. 


T. R. Ramachandra Asyar and L. A. Gopalakrishnd Aiyar for 
Appellant. 


T. R. Venkatrama Sasirt and K. V. Sesha Aiyangar for 
Respondent. 

KEG. Sa 
Venkatasubba Rao, J. S. A. No. 584 of 1930, 


3rd May, 1934. 


Mortgage—Prtor and subsequeni mortgagees— Purchaser from 


subsequent mortgagee claiming priority owing to earlier purchase 
N.R. C. 


2 


—Purchaser from prior mortgagee later—Earlier purchaser's 
priority—Lis pendens whether can affect the rights of the earlier 
purchaser. 

During the pendency ofa suit filed by a prior mortgagee without 
impleading a subsequent mortgagee, the subsequent mortgagee 
brought the mortgaged properties to sale without impleading the 
prior mortgagee as a party to his own proceedings, purchased the 
properties himself and obtained possession. Later the prior 
mortgagee brought the same properties to sale, purchased them 
himself and obtained a symbolical delivery. In a suit by the earlier 
purchaser in execution of thé puisne mortgage decree against the 
later purchaser in execution of the prior mortgage decree for 
declaration and injunction restraining the latter from interfering 
with the possession of the former, ; 

Held, that the plaintiff being the purchaser earlier in date was 
entitled to possession. 

56 Mad. 846 (F. B.) followed. 

The doctrine of lis pendens does not affect plaintiff’s title as 
the earlier purchaser, because the plaintiff, not having been made a 
party to the prior mortgagee’s suit, his rights qua mortgagee are not 
affected by the decree in the first mortgagee’s suit and his right to 
sell the mortgagor’s equity of redemption remains in tact and hence 
the equity of redemption becomes vested in the earlier purchaser. 

40 Mad. 77 and 21 M. L. J. 213 (F. B.) followed. 


Held, further, the doctrine of ls pendens does not affect titles 
or rights existing prior to the institution of a suit nor proceedings 
taken subsequent to the suit to work out such antecedent rights. 


63 M. L. J. 394 followed. 

D. Narasa Raju for Y. Suryanarayana for Appellant. 
L. Venkatanarasiah for Respondents. 

K. C. 


Varadachariar and Burn, JJ. A. S. No. 280 of 1929, 
23rd July, 1934. 
Promissory note—Requisttes of—Payee’s name if necessary 
at the portion containing promise to pay—Thavanai—If a document 
payable on demand. 


A signed letter was in these terms and stamped with an one 
anna stamp :—“ 30th Panguni Siddharti Kallal A.J.N.A.T.’ (ara) 


(credit), the same place R.M.M.R.M. (ug) (debit) for the two 


hundies taken by me and sent for our Penang firm as on 13th idem 
Rs. 9,500 at Rs. 95 (exchange rate) 3 months thavanai 11 annas 
interest, rings 10,000, for these 10,000 rings adding from thavanal, 
thavanai interest and principal will be paid and this letter taken 
back by me.” 

Held, this is a promissory note ‘ not payable on demand ’ and 
is therefore insufficiently stamped. It is not necessary that the 
reference to the payee should be found in the words of promise. 
The promisor and promisee are clearly indicated in the opening 
portion and there is a definite promise to pay. 

Though there has been a doubt at one time as to whether in 
the case of these thavanai documents among Nattukottai Chetties, 
the money becomes due immediately on the expiry of the thavanai 
or only upon an express demand after the expiry of the thavanai, 
there has never been any doubt whatever that during the first 
thavanai the money was not repayable. 

Since the debt and the pronote were contemporaneous, the 
cases in this Court are against permitting an action on the debt 
apart from the note. But even treating it as an action on the 
debt, the terms of an oral contract of the loan on the same terms 
as those embodied in the note cannot be proved, as to do so would 
be in the very teeth of S. 91 of the Evidence Act. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
A. Nagaswanu Atyar for Appellant. ; 

K. Rajah Atyar and V. Ramaswami Aiyar for Respondent. 

S. V. V. 


Varadachariar and Burn, JJ. A. S. No. 339 of 1929. 
25th July, 1934. 

Setilement—Compromise of doubtful claims—Execution of 
pronote by way of—Plea of coercion—Found againsi—Court if 
can go into the question of consideration. 

At a settlement of disputes, the defendant executed a promis- 
sory note for the amount then settled as the share of his liability 
to the plaintiffs. In an action on the note, the defendant pleaded 
that the note was obtained by coercion and was not supported by 


NRC 





4 


consideration. The trial Court found, and it was affirmed in 
appeal, that there was no coercion. 


Held, that when once it is found to be a settlement of 
doubtful claims, and the plea of coercion in bringing about the 
settlement failed, the Court is not entitled to go behind the settle- 
ment and find out if the consideration was good. 

5 Q. B. D. 449 relied on. 


K. S. Krishnaswami Atyangar and N. Srinivasa Atyangar for 
Appellant. 

M. Patanjali Sastri and A. Sundaram Aiyar for Respondent. 

Se Vie V2 -— 

Pandrang Row, J. C. R. P. No. 654 of 1931. 
27th July, 1934. l 

Madras Hindu Religious Endowments Act, S. 84—Pctiion 
under Cl. (2) to the District Court—If an appeal or reviston— 
Evidence not let in before the Board, tf admissible. 

A petition to the District Court under S, 84 (2) against an 
order of the Hindu Religious Endowments Board is not merely in 
the nature of an appeal or ‘revision against the order of the Board 
but also an original petition. The Court hearing such an applica- 
tion is bound to take all evidence offered by the parties, though it 
might not have been put forward before the Board. 

56 Mad. 40 followed. 

K. E. Rajagopalachar: for Petitioner. 

A. Srivangachartar for Respondent. 

K. Subba Rao for The Government Pleader for the Board. 

S. V. V. 


U 


Pandrang Row, J. C. R. P. No. 1247 of 1932. 
27th July, 1934. 

Civil Procedure Code (Y of 1908), $. 11—Execution—Surety 
and judgment-debtor—Payment by surety under bond—Plea of 
debtor that payment was not bona fide—Application'to enter up 
satisfactton—Subsequent suit by surety—Plea as to validity of 
payment—Bar. 

When a judgment-debtor was arrested in execution of a 
decree, two persons stood surety for him undertaking to see that 
the surety paid the money in two months in instalments, or in 
default that they would pay the decree amount. Default was 
committed in payment of the first instalment and then the decree- 
holder’s vakil issued notice to the surety to pay up the decree 
amount and the surety paid it. But before the date of the notice, the 
decree was assigned to another, who received a small amount from 
the arrested judgment-debtor and released him as well as the 
sureties and applied for execution against the other judgment- 
debtors. The vakil who was ignorant of the assignment applied to 
enter up satisfaction of the decree. But afterwards he got informa- 
tion of the assignment, and then he wrote to the surety to take 
back the money from him and as the surety did not turn 
up in time, the money was paid by him into Court with 
a note that it may be paid to whomsoever may be entitled. 
In the presence of all the parties the Court ordered on the 
Execution Petition, the satisfaction memo. and the vakil’s note that 
the payment by the surety was valid and discharged the decree and 
that the assignee decree-holder was entitled to the money. Ina suit 
by the surety against the judgment-debtor for payment of the 
amount, he pleaded that the surety’s payment was mala fide and 
not in his interests or on his behalf. 

Held, that the prior order on the Execution Petition operated 
as a bar to this contention being raised. 

A. Srirangachariar for Petitioner. 

S. V. Venugopalachar: for Respondent. 

B. V. V. 

Varadachariar and Burn, JJ. A. Ss. Nos. 273 and 559 of 1931. 

Ist August, 1934. 

Hindu Law—Widow—Ahenation by—Arrears of revenue— 
If necesstty—Alienation by one co-widow—Common debt—If 
binding—Recttal in deed of husband’s desire—If admissible— 
Evidence Act, S. 32. 

A Hindu widow alienated a portion of her husband’s property 
to the widow of an agent of the family for some years, who had 
received no salary for his services and the deed of alienation 


recited that the husband had directed such a transfer. 
NRC 
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-Set Freld, that since the widow was dead, the recital was admissible 
under S. 32 as they were obviously against the interests of the 

"èxetùtañts. ` ' o 
| * 61M. L. J. 887 relied on. 

"Tt cannot be said that as a proposition of law no limited 
owner can alienate any portion of the corpus of the estate for the 
purpose of meeting arrears of revenue due thereon. Unless there 
is anything to lead the Court to think that the revenue has been 
allowed to fall in arrears by any wanton act of the ladies, a 
pressure of that kind may justify an alienation of the property. 

1928 All. 651 explained. 
51 M. L. J. 73 distinguished. 

, An alienation by one co-widow alone for the purpose of 
discharging a common debt and not hostilely or against the consent 
of the remaining co-widow, is binding. 

16 Mad. 1 and 49 M. L. J. 479 distinguished. 
Ch. Raghava Rao and S. Rajaraman for Appellants. 
T. M. Krishnaswami Aiyar, R. Somasundara Aiyar and 


S. Sitaraman for Respondents. 
Sa VeVi 


Varadachariar and Burn, JJ. A. S. No. 375 of 1928. 
l 2nd August, 1934. 

Life Insurance—P olicy—Lapse—Revwwal of—Declaration by 
assured for revival— Misstatement in—How far vitiates the policy. 

A insured on his life in 1920. The premium due for 1924 was 
unpaid even after the period of grace. The assured on notice of 
lapse sent up a declaration on 9th April, 1924, as required by the 
rules to revive lapsed policies. The rule provided that it could be 
revived “on furnishing satisfactory evidence of continued good 
health and on the payment to the Company of all premiums due 
with interest at 6 per cent. per annum up to date of reinstatement.” 
The Company accepted the declaration and payment and the policy 
wasrevived. The assured died in October, 1924, of acute dyspepsia. 
The Company learnt that he had dyspepsia even in January before 
the date of declaration and therefore pleaded that the revival was 
invalid as there was a material misstatement. 





Held, that the position is not to be judged by the same 
principles as will govern misstatements in the original proposal 
where the assured is put upon notice of the consequences of a 
misstatement and warned that he must make careful statements. 
But for revival, it is a printed slip that the Company asks the 
assured to sign which does not really put the declarant on notice 
as to what exactly the Company expects of him. Even otherwise 


ey 
it Was not a material misstatement as the attack of dyspepsia was 
not acute. i tk tt pe ae ETS 

IL. T. 192 referred tù. © c Meet t ental 

P. Satyanarayana Rao for Appellant. 

T. R. Arunachellam for Respondent. 

KoG: -— 
Varadachartar and Burn, JJ. A. S. No. 166 of 1927. 

2nd August, 1934. 

Hindu Law—Alienation by father—Antecedent debt—What 
is—Payment in pursuance of a contract to sell but before sale—If 
antecedent debts to support the sale. 

A Hindu father agreed to sell property to X but as Y subse- 
quently agreed to purchase it, the sale to X was rescinded and a 
contract of sale entered into with Y. Part of the consideration was 
payment of prior debts due to others; a sum of Rs. 1,250 was to 
be paid to X towards the cost of stamp paper and advance; pay- 
ments were made off and on towards the sale in pursuance of the 
contract; and the balance (a small portion) was paid in cash on 
the date of the sale. The contract to sell was in September, 1914, 
and the sale itself was in January, 1915. 

Held, that the sale was good and binding on the sons. As for 
Rs, 1,250 paid to X, it was clearly an antecedent debt. As for 
sums paid before sale but after the contract to sell, though the 
debts may not have existed before the contract to sell, yet they 
were such as the vendee could have sued the father for and enforced 
by way of execution. That was a legal liability which can be taken 
‘nto account as one of the items of consideration for the sale deed 
even within the principle of the doctrine of ‘antecedent debts’; a 
liability of this kind does not stand on the same footing as cash 
consideration paid on the date of the sale deed itself. As regards 
the sum paid on the day of sale, it was a small proportion and 
therefore binding. 

K. Rajah Atyar, V. Ramaswami Aryar and R. Rangachars 
for Appellant. 

K. V. Krishnaswami Aiyar, R. Ramasubbu, K. S. Krishna- 
swami Aiyangar, C. S. Rama Rao Sahib and T. L. Venkairama 
Aiyar for Respondents. 

K. C. ame 
Varadachariar and Burn, JJ. A. Ss. Nos. 210 and 347 of 1927, 

7th August, 1934. 

Archaka office —If alienable—Limits of altenabilsty—Archana 
and harathi offerings—Nature of—If belong to the temple or 
to archakas—Practice of archakas taking them—If valid custom— 
Mirasi right in main shrine ~A subsidiary idol tn main shrine— 
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Removal of from the main shrine—Erection of a separate shrine 
therefor—If hereditary right extends over such anew shrine. 

Inthe Tiruchanur temple of Sri Padmavathi, the archakas 
have hereditary rights of archakaship and have for a long time 
been taking the archana and harathi incomes for themselves and 
doing certain services and performing certain festivals therefrom. 
The Vicharanakartha disputed that right as opposed to public 
policy, as the offerings are to the deity and any transfer of sucha 
right to archakas by prior trustees will be invalid. 

Held, that when successive Vicharanakarthas and the Govern- 
ment—when the management was under them—have approved 
of this system, it must be presumed to be under some valid 
arrangement and cannot be set aside. 

I. L. R. 46 Bom, 481: 42M. L. J. 501 (P. C.) and I. L. R. 57 
Cal. 1293: 58 M. L. J, 641 (P. C.) relied on. 

The observations in I. L. R. 40 Mad. 212 doubted in so far as 
they relate to archakas. An arrangement by which archakas are 
remunerated by a share of the offerings is quite a well-known 
practice in this country (cf. I. L. R. 42 Cal. 244) and not by any 
means necessarily detrimental to the interests of the institution. 

A will was executed by an archaka in favour of one who was 
in the line of heirs. 

Held, that a transfer of an archaka office is permissible where 
it is in favour of a person in the line of heirs and there is a custom 
permitting such transfers. As the transfer here was not for 
consideration or for the pecuniary benefit of the transferor, it is 
not opposed to public policy. 

I. L. R. 6 Bom. 298 approved. 

Case-law i1eferred to and doubted in so far as they hold that 
a transfer of an archaka office is invalid, as there is a beneficial 
interest in the office to the archaka and it is not like a bare 
trusteeship. 

The Sundararajaswami utsavar idol was till about 1905 in the 
Sri Padmavathi shrine itself under worship by Sri Padmavathi’s 
archakas. But in 1905 a Mula Vigraham was consecrated ina 
new shrine built for the purpose, and the utsavar also removed 
thereto. 

Held, that the archakas cannot claim mirasi rights in that 
temple, 

73 I. C. 381 distinguished, 

V. Ramadoss and T. Kumaraswamiah for Appellants. 

S. Srinivasa Aiyangar, C. S. Venkatachariar, R. Gopalaswami 
Aiyangar, D. Ramaswami Atyangar, T. K. Srinivasathathachariar, 
Srinivasaraghavan and Thyagarajan for Respondents. 

KEG: 





Rainesam and Stone, JJ. ` ` '” + A. S. No. 340 of 1932. : 
Oth August, 1934. 


Preliminary tssues—Nature and scope of. 


` A preliminary issue is some’matter that goes'to the whole root 
of the action and if determined in a-certain way disposes off the 
action. | 


Where in a suit for declaration for general account and for 
certain other minor declarations, out of 42 issues 13 alone were 
picked up by the Lower Court of which some related to an agree- 
ment put forward by the defendant which ran “ Regarding 
management hitherto by the Ist defendant as guardian, one shall 
hereafter have no future claim upon the other, ” and the Lower 
Court felt that the agreement precluded a general account as asked. 
for before the date of the agreement and dismissed the suit 
without going into the other issues which alleged grave acts of 
fraud and collusion by the other defendants who were third 
parties, unconnected with the agreement, 

Held, that the Lower Court’s dismissal of the case upon 
certain preliminary issues was bad in so far as the question as to 
the exact extent and meaning of the issues examined required a 
consideration of the agreement and the settlement and their effect’ 
upon plaintiff’s right'to a claim, and was a matter which should be 
discussed and decided in all the circumstances of the case placed 
before the Court. 

T. R. Venkatrama Sastri, R. Gopalaswami Aiyangar and. 
K. S. Sankara Atyar for Appellants. ° 


S, Srinivasa Aiyangar for 10th Respondent. 


T. M. Krishnaswamt Aiyar, M. Murugappa Chettiar, 
M, Patanjali Sasirt and K. Desikachari for other Respondents. _ 


KC: 


Varadachariar and Burn, JJ. A. S. No. 185 of 1927. 
(th August, 1934. 

Interest—Penal rate—Reduction of rate—Charge for interest 
under document—lIf thereby cancelled—Interest payable annually 
—If cause of action for interest arises at the end of each year. 

A bond provided for payment of principal and interest at a 
certain rate and further provided for payment of interest annually, 
The interest was made a charge on the property. Ina suit on the 
bond, the Court reduced the rate of interest, as a result of its view 
that it was a penal rate of interest. 

Held, that when the Court reduces the interest provided for 
under a deed as ‘ penal’, and awards a lesser interest, it is not ‘ag 


damages’ in the sense of a claim dehors the contract and therefore 
NRC 
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a charge for inferést éreated under the docuiment is not lost by the 
reduction of the interest. 


3 Lah, 200 distinguished. 

Where ‘the document provides for payment of interest 
annually, itis not reasonable to construe it as giving an independ- 
ent catise of action at the end of the year, so as to bar claims for 
interest accrued due before 6 years of the suit. Itis put in more 
for the purpose of entitling the mortgagee to claim interest upon 
interest, if interest be not paid on the due dates. 

G. Lakshmanna for Appellant. 

P. Somasundaram for Respondent. 

KC, -—-—— 


Varadachariar and Burn, JJ. A. S. No, 350 of 1929. 
7th August, 1934, l 


Hindu Law—Inheritance—Brother’s great-grandson and 
father’s brother’s grandson—Preference between. 


As between the brother’s great-grandson and the father’s 
brother’s grandson, the latter is the preferable heir. 


The genealogical table printed at p. 62 of 53 Mad. is 
misleading. It does not bring out the finding of the learned Judge 
on the question of Sadasiva Chetty’s adoption by Chinnapapu 
Chetti. I: L. R. 53 Mad. 61 is an authority for the proposition that 
for the purpose of determining which of the two gotraja sapindas 
is the only heir, only three and not seven degrees in each branch 
have to be reckoned and after the third degree in one branch, 
three degrees in the next collateral branch must be considered and 
so on. That rule holds good even in the father’s line and the 
ascent begins as soon as the brother’s grandson is exhausted. 

The brother’s great-grandson cannot be brought within the 
compact set of heirs, viz., heirs up to brother’s son, and as such 
preferred to the heirs who come, under the head of ‘ gotrajas’. 
The word ‘son’ in the expression ‘ brother’s son’ does not take in 
the brother’s great-grandson. 

I. L. R. 35 Mad. 152 and I. L, R. 37 All. 604 discussed. 

I. L. R. 48 All. 518 and 61 M. L. J. 442 referred to. 

Mr. Harrington’s opinion referred to in 2M.I.A. 132 as to the 
inclusion of descendants up to the seventh degree in each line was 
not meant and has not been understood to deal with the question 
of preferential succession as between agnates. It is not a complete 
statement or an accurate statement to say that the descendants of 
d nearer line should be preferred to the descendants of a remoter 
dine. The rule is only that the nearer heir excludes the remioter 
heir. It may often happen that the nearer heir will be found in 


i1. 


the: nearer'line but it would not be safe to- paraphrase the’one into 
the other, as there are several other considerations to be taken into 
account in determining the nearer heir, e.g., spiritual benefit, etc. 
P. Satyanarayana Rao for Appellants. 
B. Somayya and K. Subba -Rao for Respondent. 


S. V. V. 


Madhavan Nair and C. M. A. No. 456 of 1931, 
Cornish, JJ. 
Sth August, 1934. 


Civil. Rules of Practice, R: 178—A person, in:execution of-a 
decree, attaching a preliminary decree'for partition which the judg- 
ment-deblor las against another—Whether the judgment-debtor of 
the attached decree could object—Rule, whether ultra vires of ‘the: 
rule-making power of High Court—Civil Procedure Code (V of 
1908), S.51. . 

Where 4 obtained a decree for money against B and in execu- 
tion thereof attached a preliminary decree for partition which B- 
held against C and purported to bring the same to sale, and while 
B remaining ex parte, C alone objected to the sale of the decree as 
contrary to the provisions of R. 178 of the Civil Rules of Practice 
that prohibits the sale of one decree in execution of another detree, 
and it was contended’ by 4 that R. 178 was ultra vires of the rule- 
making power of the High Court and that in any: event the 
objection was one that cuuld not be taken by C, the judgment 
debtor of the attached decree, 

Held, that the obiter dictum of Thiruvenkatachariar, J in 29 
L. W. 823 that R: 178 was ultra vires of the rule-making power of 
the High Court, was ñot' good law, that the said rule was intra 
vires, inasmuch as S. 51, which’ was new, while prescribing 
attachment and sale as one of'the modes of execution, expressly 
said that it was to be subject to such ‘conditions and limitations as 
might be prescribed’, 

Held also, that the objection under R. 178 as to the saleability 
of a decree was one that could be taken by the judgment-debtor 
under the attached decree. 





3+ Mad. 422 distinguished, as a case where the objection was 
not taken before the sale and the sale was sought to be attached on 
that ground. 


K. Srinivasa Rao for Appellant. 
B. Somayya and N.S. Ramachandra Rao for V. Satyanarayana 
for Respondents. 


K. Ci DE 
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Varadachariar and Burn, JJ. "ALS. No. 366 of 1929. 
9th August, 1934. l 

Hindu Law—Manager—Mortgage by—Ancestral trade—Loan 
for trade debts and family expenses—Absence of proof of details 
of debts, eic_—Validity of mortgage—Purchaser’s position. 

A mortgage was executed by a manager of a joint Hindu 
family for himself and as guardian of his minor son and nephews. 
It was recited in the document that “ the money was borrowed 
for the purpose of discharging debts contracted in the business 
carried on by us for the family and for family expenses”. A 
Court-atction-purchaser of some of the mortgaged properties in 
execution of a money decree, who purchased them subject to the 


mortgage, contested the validity of the mortgage. The original 
mortgagor was dead. 


Held, that the recitals in the mortgage deed were admissible 
under S. 32 and in the absence of evidence that the mortgagor was 
acting against the interest of other members of the family or had 
any motive at that time to put in false recitals, it was relevant 
and useful evidence. 


35 Mad. 108 relied on, 


By the mere fact of purchase subject to mortgage, the purchaser 
is not estopped from contending that the mortgage is not valid, but 


he cannot claim, as regards proof, to be put on a higher footing 
than the other mortgagors. ` 


When there is proof that the recitals in the deed are 
substantially true, it is immaterial in what proportion that money 
was distributed as amongst the different creditors or even as 
between the trade expenses and family expenses. 


I. L. R. 47 Bom, 637 distinguished as a case where the loan- 
was for paying debts of an ancestral firm which will be binding,. 
and of a new business started by the manager, which debts will 
not be binding on the family and evidence was therefore necessary 
to show which was for family business and which for the new 
business. | 

K. Bhashyam Aiyangar and T.R. Srinivasan for Appellants. 


K. Rajah Aiyar and R. Rangachari for Respondents. . 
KC. 
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Pakenham Walsh, J. S. A. No. 1267 of 1929. 
Ith August, 1934. a 

Lease—Sale of land during pendency of lease—Suit for 
arrears of rent due by plaintif and decree—Defendants conlinuing 
an possession after suit for ihe remaining period of lease and fur- 
ther—Fresh susit for recovery of possession of land from defend- 
ants—Estoppel—Evidence Act (I of 1872), Ss. 109 and 116— 
Burden of proof on defendants to show lease had terminated— 
Statement recorded in a previous judgment, relevant how far— 
Ss. 13,18, 21 and 35 of the Evidence Act—Facts proved estab- 
lishing relationship of landlord and tenant, whether findings of fact 
or questions of legal inference from documents. 

A person, having leased certain lands for a period of 10 years 
to the defendants predecessors-in-interest, sold them to the plain- 
tiff during the pendency of the lease assigning also the interest to 
collect arrears due under the lease. The plaintiff filed a suit for 
arrears that accrued due, obtained a decree and realised the decree 
amount. The defendants continued in possession for the remaining 
period of the lease and also thereafter. In a suit filed by the 
plaintiff tor recovery of possession of the property, the defendants 
contended that the lease deed was only nominal and ex 
without their knowledge and claimed title in themselves. ` 


Held, (1) that the defendants were estopped under S. 116 of 
the Evidence Act from contending that the plaintiffs had no, title; 


ecul ed 


(2) that the decree obtained previously established the 
relationship of landlord and tenant between the plaintiff and the 
predecessors-in-title of the defendants. 

The burden of proof under S. 109 of the Evidence Act is on 
the defendants to show by some affirmative proof that such rela- 
tionship has ceased, more particularly where the defendants 
continued in possession of the demised property. So Sn 

4 C. 314 followed. 

(3) that the judgment in the previous suit for arrears by the 
plaintiff was not merely relevant as evidence of a transaction under 
S. 13 of the Evidence Act, but asa statement recorded in a pre- 
vious judgment tater partes that the then defendants adinitted 
they had been in possession of the lease deed was relevant and 
admissible under Ss. 18, 21 and 35 of the Evidence Act; 


(4) that the question whether the facts proved established 
the relationship of landlord and tenant was a question of legal 
inference from documents and not a finding of fact binding on the 
second appellate court. z 

66 M. L. J. 595 (P.C.) distinguished. 

42 All. 152 (P.C.) relied on. 

59 M.L.J. 53 (P.C.) referred to. .. 

NRC - 
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B. V. Ramanarasu for N. Rama Rao for Appellants. 

V. Govindarajachari, N. Vasudeva Rao and K. Krishnamurthi 
for Respondents. 

RG. == 
Ramesam and Stone, JJ. A. S. Nos. 406 and 467 of 1930. 

14th August, 1934. 

Hindu Law—Father—Mortgage—Juntor member manager 
—Morigage when binding on minors—Mortgage not binding— 
Money decree, if can be passed against minor son, 

Normally the senior member alone is the manager, but it may 
be that in the case of joint families whose properties are situate int 
different places, one junior member may be made the manager of 
the family for transacting business and for dealing with properties 
in that place and similarly another in another place and so on. 

For a martgage to be binding on the minor members or junior 
members of the family not only should it be effected to discharge 
antecedent debts or for some such other necessity as will bind the 
minor members or junior members but it must also be effected by 
a person authorised to do so. 

Though a mortgage may not be binding on the sons as a 
mortgage yet a money decree can be passed against them for the 
debt evidenced by the mortgage and it can be executed against the 
whole joint family property. 

43 Mad. 421 relied on. 

65 M. L. J.417 applied. 

51 All. 136, 54 All. 568,53 M. L.J.550 and 55 All. 417 dis- 
tinguished. 

A. I. R. 1934 All. 590 referred to. : 

S. Srinivasa Atyangar and K. Venguswami Atyar for Appel- 
lants. 

T. R. Venkatrama Sastriar, K. Bhashyam Aiyangar, T.S. 
Vaidyanathan and K.S. Ramabhadra Aiyar for Respondents. 

So Ve Ve 
Madhavan Nair and Cr. R. C. No. 338 of 1934. 

Pandrang Row, JJ. i 
« 14th August, 1934. 

Criminal Law—Practice—Sentence of transportation by Ses- 
sions Judge—Enhancement of —When High Court will interfere. 

- Though the sentence of death may be the proper one in the 
circumstances, yet the High Court will not enhance a sentence of 
transportation passed by a Sessions Judge to one of death, unless 
it is manifestly unjust and is the only possible sentence which could 
have been passed by the Sessions Judge. 

53 M. 585 and 49 B. 450 followed. 

The Public Prosecutor for the Crown. 

C. P. Connell for Accused. | 

Sy Ve Ve — 
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V aradachariar and Burn, JJ. A. S. No. 403 of 1932. 
16th August, 1934. 

Succession Act (XXXIX of 1925), S. 351—Scope of—Certt- 
ficate holder—Payment to, by debtor—Suit by another as reat 
owner of money—Maintainability of—Debtor aware of the title to 
the fund—If entitled to rely on S. 381 and plead payment to certi- 
ficate holder. 


A suit was filed by the plaintiff to recover the amount of a 
deposit made by her father-in-law with defendants 1 and 2 for her 
benefit but in the name of her younger brother. After her brother's 
death, the defendants also transferred it into her name. Some 
time later in 1925, the 3rd defendant obtained a succession certi- 
ficate as heir of her deceased brother to recover among other 
amounts, the suit amount as well. The plaintiff gave notice to the 
depositees not to pay over the amount to the 3rd defendant. 
Nothing further was done till 1928, when the depositees paid , 
over the amount to the 3rd defendant, and the suit was thereupon 
filed to recover the amount on the allegation that the amount was 
so paid as a result of collusion between the defendants and not 
bona fide. 


Held, that S. 381 did not protect the defendants. The words 
‘notwithstanding any contravention of S.370 or other defect’ in 
S. 381 would only operate to extend the protection whichis given 
to a person who makes a payment in good faith to the holder of a 
succession certificate even to cases where there has been some 
defect in the proceedings whereby the succession certificate was 
obtained. 


In proceedings for the issue of a succession certificate the 
Court is called upon only to decide the question of the representa- 
tive character of the person to whom the certificate is given and 
has no jurisdiction to decide whether any debt in respect of which 
the certificate is claimed was really due to the deceased or not. The 
question whether the alleged creditor was or was not entitled to 
the money covered by the certificate is not foreign to a suit that 
might be filed against the debtor by the certificate holder. 


M. Patanjali Sastri and T. K. Sundararaman for Appellant. 
T. R. Venkatrama Sastri, K. S. Sankaran and A. V. Narayana- 
swami for Respondents. 


SEV: Ve aiaeees = 


Varadachartar and Burn, JJ. C. M. P. No. 2419 of 1934. 
17th August, 1934, 


Agency Tracts—Practice and procedure—Appeal. in forma 
pauperis—If applicant entitled to appeal as a matter of yighi— 


Merits, how far examinable. 
NRC 
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Though the provisions of the Civil Procedure Code are not 
made applicable in toto to the Agency Tracts, and there is no 
provision corresponding to O. 44, R. 1, Civil Procedure Code, in 
the Agency Rules, R. 2 of the Agency Rules of 1924 does not take 
away the discretion of the Court to consider the merits of the 
appeal in granting or refusing leave to appeal in forma pauperis. 
Leave of the Court is necessary before a pauper litigant can file 
an appeal in forma pauperis. While on the one hand it is an 
indulgence to the alleged pauper, it has also to be remembered that 
it is not merely the question of revenue io the Government that has 
to be considered, but the position of the opposite party who has 
also to be safeguarded from being harassed by the alleged pauper 
litigant. 

C. Rama Rao and K. V. Gopalaswami for Petitioner. 


S. V.V. "e 
Walsh, J. \ C. M. P. No, 3053 of 1934 
17th August, 1934. (Writ of Certiorari). 


Writ of certiorart against Madras Hindu Religious Endow- 
ments Board—Order appointing Interim Receiver for an excepted 
temple—Madras Hindu Religious Endowments Act, S. 18—No 
Jurisdiction to interfere with the hereditary trustee—A pplication 
by party aggrieved—-Entitled ex debito justitiae, 


During the pendency of Scheme Proceedings under S. 63 of the 
Madras Hindu Religious Endowments Act in respect of an except- 
ed temple, the Hindu Religious Endowments Board, in order to 
ascertain the income of the temple during the Adi festival, 
appointed an Interim Receiver to collect the income of the temple. 


Held, that the Board had no power of interference with the 
trustee of an excepted temple and the order appointing the Interim 
Receiver was ultra vires. 


8 C.W.N. 404 and 39 Mad. 700 referred to. 


When the party applying for the writ of certiorari is directly 
aggrieved by the order, the writ ought to be granted ex debito 
justitiae. 

` “Short and Mellor’s “Crown Practice,” page 48; 55 Mad. 942 
and 36 Mad. 72 referred to. 

K. Rajah Atyar and A. Nagaswami Aiyar for Petitioner. _ 

The Government Pleader (P. Venkataramana Rao) and 
K. Subba Rao for Board. 

M. S. Rathnasabapathy Mudaliar for Receiver. 

K,G -~ ———. 
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The Chief Justice and King, J. L. P. A. No. 27 of 1933, 
21st August, 1934, i 


Limitation Act (IX of 1908), Art. 182 (5)—Step-in-aid— 
Batia memo to summon witness to depose io the denial of judg- 
ment-debtor's plea of satisfaction—Whether saves limitation. 

Where the decree-holder applied for execution more than 
3 years from the previous application and relied as a step-in-aid 
on a batta memo filed by him to summon a witness in support 
of his counter filed objecting to the judgment-debtor’s plea of 
satisfaction, 

Held, that it was a step-in-aid, as it was necessary to remove 
the obstacle placed by the judgment-debtor before execution could 
proceed. 

26 C.L.J. 115; 22 C.W.N. 1027; 1930 Cal. 304; 1922 All. 433: 
1923 All. 415; 1927 Lah. 335; 4 Pat. 202 and 7 Pat. 708 followed. 

45 Mad. 466 and 50 Mad. 49 distinguished. 

Judgment of Pakenham Walsh, J. in 64 M.L.J. 345 reversed. 

A.C. Sampath Atyangar for Appellant. 

M.S. Ramachandra Rao for B. Somayya for Respondents. 


KG: —— 


Madhavan Nair and C. M. As. Nos. 273 to 283 of 1933. 
Pandrang Row, JJ. 
21st August, 1934. 


Madras Ctiy Tenants’ Protection Aci (III of 1922), S. 9— 
Lease of vacant land to a number of tenants—Court fixing alump 
sum as payable by all—If valid under S.9—Proper order to pass 
—Value of each tenant’s holding to be valued. 

A landlord let out to 14 tenants portions of his land for house 
sites. In a suit to eject the tenants therefrom, the tenants claimed 
to exercise their right under the Act to purchase the sites fora 
price and requested the Court to fix the purchase value. The 
Court valued the whole plot and directed the tenants jointly to 
pay that amount within a time and in default the landlord to be 
entitled to eject them. Since the tenants defaulted, the landlord 


applied to the Court to eject them on payment of the improve- 
ments. 


Held, that the order directing the tenants jointly to pay the 
whole amount was not proper under S. 9 and therefore the suit was 
undisposed of and the tenants could yet claim the benefit of the 
Act. Under S.9 the Judge ought to have valued each tenant’s 
holding and directed him to pay that amount. As the order stood 
even if one tenant does not pay, the other tenants will have to pay 
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the defaulter’s portion as well, which is not contemplated by the 
Act. 

K. Bhashyam Aiyangar, R. Desikan and P, K. Pushparaj for 
Appellants, 

Messrs. Subramanyam and Rajagopal for Respondent, 

Se Vor Va ——— 

The Chief Justice and King, J. L. P. A. No. 40 of 1933. 
22nd August, 1934. 

Contract—Sale by auction—Sale when concluded—Provision 
for furnishing securtiy—If a substantial term of the contract. 

The Official Receiver of West Tanjore put up to auction the 
leasehold right of an insolvent in four villages and the bid was 
knocked down in favour of the defendant, The notice of sale 
contained the following conditions:—(1) The sale willbe knocked 
-down to the highest bidder, (2) A fourth part of the sale amount 
should be paid in advance on the date of sale itself, and (3) A lease 
deed should not only be executed for the balance of the amount 
according to the draft that may be given by the Official Receiver 
but proper security should also be furnished for the said amount. 
Since the defendant failed to pay the advance and execute a lease 
deed, the Official Receiver re-sold the properties and sued for 
damages, being the loss on re-sale. 

Curgenven, J. held in second appeal that before an agreement 
to lease can amount to a contract all the terms of the lease must 
have been settled between the parties, that so long as any substan- 
tial term remains unsettled, matters cannot be said to have passed 
beyond the region of negotiation, that condition No. 3 required him 
to furnish proper security and therefore until an offer and 
acceptance of the security took place, there was no concluded 


contract. 

67 J. P. 397 relied on. 

Held, on appeal, that 67 J.P. 397 was a case of a contract by 
a statutory body bound to so contract under the statute and did not 
apply to a contract between individuals, as pointed out by Earl 
Halsbury in that very case. The amount of the security was fixed 
and it was not open to the Official Receiver to reject if proper 
security for that amount was offered. There was no incomplete- 


ness in the term and the contract was therefore concluded. 


K.S. Desikan for Appellant. 
P. Venkataramana Rao and K. Subba Rao for Respondent. 


S. V. V. 
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` Lakshmana Rao, J. C. S. No. 535 of 1931. 
17th August, 1934, — 
Executson—Attachment—Court’s order ‘ disposed’—Whether 
attachment terminated—When attachment terminates—Civil 
Procedure Code (V of 1908), O.21, R. 57. 


In execution of a decree certain properties were attached 
and after that the decree-holder paid batta for the issue of notice 
to the judgment-debtor. On the day fixed for the return of the 
Process after service the Court passed the order ‘ Disposed ’. 
Thereafter the judgment-debtor effected certain mortgages on the 
property and the question was whether the attachment terminated 
by virtue of the order ‘ Disposed’ so as to give priority to the 
mortgages. 

Held, that the order ‘ Disposed’ was not a final adjudication 
of the execution petition so as to terminate the attachment. 55 I. 
C. 526. Unless there has been some default on the part of the 
-decree-holder, attachment cannot come to an end under O. 21, 
R. 57, Civil Procedure Code. Orders like‘ disposed’ or ‘ struck 
off ’ are not legal orders. 50 M. L. J.215. The fact that the decree- 
holder subsequently put in other applications for execution on the 
basis that the prior proceeding had terminated did not affect the 
question as to whether the attachment ceased. 45 M. L.J.315. 

K. S. Krishnaswamt Aiyangar, S rinivasaraghavan and 
Thyagarajan for Plaintiff, 

K. Bhashyam, R. Krishnadoss and T. R. Srinivasan for 3rd 
Defendant (attaching decree-holder). 

K. C. — 


Madhavan Nair and Pandrang Row, JJ. 'C. M. A. No.'340 of 1930. 
22nd August, 1934. 


Consiruciion—Deed—Benefiis in favour of minor—Death of 
minor as minor—If his mother entitled to the benefit of the deed— 
Limitation. 


One N had three wives, the 2nd defendant being the second 
wife, the Ist defendant the son by her, and the plaintiff, the son 
by the third wife. N died in 1912 when both the sons, plaintiff and 
Ist defendant, were minors. Before his death he made a partition 
in virtue of his right as a father and later executed a will benefiting 
the Ist defendant but not the plaintiff. Two days alter the 
will he died. A suit was filed by the plaintiff as minor through a 
next friend attacking the will and for a re-partition. The suit ended 
in a compromise decree on 20th March, 1919, when the plaintiff 
was a minor but the Ist defendant had attained his majority. The 
consent decree ran thus: “In view of the fact that the 1st 


defendant got much property from his maternal grandfather. . . 
NRC 
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._ . some mediators . . . requesting him to give the plaintiff 
some money, whereupon the Ist defendant agreed to give plaintiff 
Rs. 12,000 as a matter of grace and out of love. The plaintiff 
should recover this Rs. 12,000 and the aforesaid Rs. 3,000 being 
the mesne profits amount, in all, Rs. 15,000 and interest thereon. 

by taking proceedings in execution against the lst defendant 
. . . . after executing a registered receipt in favour of the Ist 
defendant to the effect that every sort of plaintiff’s claim for parti- 
tion or for mesne profits had been settled . . . within six 
months after the plaintiff’s attaining majority, t.e., within 3lst 
March, 1927. . . . . ” The plaintiff died on 11th July, 1925, 
a minor. His mother thereupon applied to be brought on record as 
his legal representative and to execute the decree, which was 
opposed on the grounds tnter alta, that it was a personal right of 
the minor and contingent on his attaining majority, and that the 
‘petition filed on 20th December, 1928, was barred. 


Held,that the right became complete and vested in the plain- 
‘tiff when the decree was passed and it is not limited by any 
contingency. In a matter of construction, cases wherein considera- 
tions more or less of a similar nature have been construed cannot 
be of much use, more so where the cases are decisions of English 
Courts construing English decisions. (I. L. R. 38 Cal. 472; I. L. 
R. 23 Cal. 563.) 


“ After giving the receipt ” is not a condition which makes the 
right already conferred with respect to Rs. 12,000 a contingent 
one. It is in the nature of a common direction to give a receipt 
when money is paid. 

6 E. R. 1586 applied, 

58 E. R. 254 overruled by 6 E. R. 1586. 


28 L.T. N. S. 624, 27 E. R. 117 and 38 E. R. 193 distinguished 
as cases of gift over and I. L.R. 49 Bom. 167 and I. L. R. 48 Cal. 
1100 as cases of a different language. 


_ Though in law the right of the plaintiff accrued to the present 
‘petitioner on plaintiff’s death, the enforcement of it could not be 
had till the date when plaintiff would have attained his majority, 
i.e., 30th September, 1926. The petition filed within 3 years from 
that date is therefore in time under Art. 182, cl. (7) of the Limita- 
. tion Act, 1908, 
I. L. R. 14 Mad. 396 relied on. 
= -The Advocate-General (Sir A. Krishnaswami diyar) and 
"K, Venkatramani for Appellant. 
` M. Patanjali S osi and T. E. Ramabhadrachari for Res- 
pontient= lee. mg 
ves ae MeN wil iit, pie a te 
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WV aradachariar and Burn, JJ. A. S. Nos. 434 of 1928, 88 of 
23rd August, 1934. 1929 and 236 of 1932. 


Hindu Law—Daughter—Accumulations by—Nature of— 
Devolution of accretions—Marriage—Asura or Brahma. 


One S died leaving behind, her husband, two daughters and a 
son. She came from a rich family and left large extent of 
stridhanam. She always lived with her mother and aunt (father’s 
brother’s widow) and her husband also lived with her there. At 
her death in 1909, the daughters were minors having been born in 
1905 and 1907 respectively and the son was also a minor 7 years 
old. The husband (Ist defendant) managed the properties up to 
1920 and after the son (2nd defendant) attained majority, both he 
and the son managed. The daughters (plaintiffs) were married 
in 1920 but they were never put in possession Of the properties up 
to date of suit. 

; Out of the income acciuing out of S’s estate subsequent to her 

death, the properties in Sch. II (a) to the plaint were purchased. 
Pending the suit the lst plaintiff died and her husband applied to 
be brought on record as legal representative. The other daughter 
objected on the ground that his marriage with the Ist plaintiff was 
in the Asura form in that a jewel was given by the bridegroom’s 
father at the time of her betrothal as ‘ bride price’. 


Held, that the distinctive feature of an Asura form of 
marriage is the giving of money or money’s worth to the bride’s 
father for his benefit or as a condition for his giving the girl in 
marriage. Where a jewel is presented at the time of the betrothal 
by the bridegroom’s father and placed on the bride’s neck at the 
time, and the form and the value of the jewel were not even the 
subject of a bargain between the parties but left to the will of the 
bridegroom’s father, the present cannot be called ‘ bride price’. 

3 M. L. J. 261, I. L. R. 32 Mad. 512 andI.L. R. 2 Bom, 9 
relied on. 

10 L. W. 491, 49 M. L. J. 551 and S. A No. 236 of 1925 
distinguished. 


As for the nature of the acquisitions, it was found that the 
limited owners (daughters) were not in possession of the main 
estate, did not receive the income therefrom or make any invest- 
‘ments out of such income. There was no act or expression of 
intention on the daughters’ part to constitute the surplus income 
{or the investment thereof in the purchase of land) an accretion 
to the main estate. 


Held, that nevertheless they were the absolute property of 


the daughters and the’ Ist plaintiff’s husband therefore succeeded 
to her half share. The income and the profits that arose from the 
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accretions made out of thé income were also the property of the 
daughters and did not form part of the estate in the absence of an 
intention to merge it inthe mainestate. If, as is now established 
by the decision in I. L. R. 20 Cal. 433, the income is the daughters” 
“absolute property” and as shown by the decision in I, L. R. 48 
Mad. 320, she does not lose her power of control over it even at 
her death but can deal with the accumulated income even by her 
will, there is no reason for drawing the line at testamentary 
disposition and refusing to reach the logical conclusion that even 
if she happens to die intestate, the surplus amount should be 
treated as her ‘ absolute property’ for purposes of devolution 
as well. 


I.L.R. 28 Mad. 3 and 1934 Cal. 284 followed. 

I.L.R. 55 Cal. 918 not approved. 

I.L.R. 20 Cal. 433 and LL.R. 48 Mad. 314 applied. 

I.L.R. 10 Cal. 324, I.L.R. 14 Cal. 387 and 42 M. L. J. 253 
distinguished, : 

16 C.W.N. 106, 78 I.C. 306 and 33 C.W.N. 193 not followed, 
the first two as decided before I.L.R. 48 Mad. 314 and the third 
as not referring to ILL.R. 48 Mad. 314. 

Analogy of I.L.R. 2 P. 325 and I.L.R. 44 Mad. 1 applied. 

Whatever justification there may have been to limiting the 
right of a widow over the income, as the texts enjoin on her a 
puritanic life, even that cannot be said where the limited owner is 
a daughter as in this case, on whom no injunctions are laid down in 
the texts to lead a life of temperance, etc. 

P. Venkataramana Rao and S. Kalyanasundara Mudaliar for 
3rd Plaintiff (Appellant in A. S. No. 88 of 1929). 

B. Sitarama Rao and K. Venkateswaran for 1 to 4 Defendants 
(Respondents in A. S. No. 88 of 1929). 

T. M. Krishnaswami Aiyar and R. Krishnaswams for 2nd 
Plaintiff (Respondent in A. S. No. 88 of 1929). 

Se Ve Ve - 
Pakenham Walsh, J. Cr. R. C. No. 329 of 1934. 

23rd August, 1934. 

Criminal Procedure Code (V of 1898), S. 350—Magtsirate 
framing charge—Subsequent transfer to another Magistrate— 
Transferee Magistrate if to recall and examine wiinesses de novo. 





After a Magistrate had framed acharge, recalled and further 
cross-examined the prosecution witnesses except P. W. 8, the case 
was transferred by the District Magistrate to the file of another 
Magistrate. The accused requested the Magistrate to-recall the 
prosecution witnesses again and examine them, which the 
Magistrate refused, relying on 65 M. L. J. 791. 
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Held, that 65 M. L.J. 791 had no application as it was a case 
of a succeeding Magistrate. The accused was entitled to ade novo 
trial in the circumstances under S. 350, Criminal Procedure Code. 

K. R. Venkatrama Sarma for Petitioner. 

L.H.Bewes (The Public Prosecutor) for the Crown. 

S Vy Ve 
Madhavan Nair and Pandrang C. M. A. No. 215 of 1932. 

Row, JJ. 
27th August, 1934. 

Civil Procedure Code (V of 1908), S. 48—Fraud of judgment- 
debtor—Fictitious sale of his properly—If sufficient fraud— 
Limitation. 

4 obtained a decree against the Ist defendant (D, ) and his 
son the 2nd defendant (D,) on 27th November, 1911, in O. S. 
No. 77 of 1911, Ramnad Additional Sub-Court. In execution of 
that decree he attached the decree in O. S. No. 153 of 1910 obtained 
by D, against various people in the same Court. Present Execution 
Petition was filed by A on 27th July, 1928. A relied on the 
fictitious sale by the defendant of some of his properties in favour 
of his relation on 25th October, 1918, as constituting fraud under 
S. 48, cl. (2), Civil Procedure Code, and sufficient to save the 
decree in O. S. No. 77 of 1911 from being barred by limitation. 
The sale was found fictitious and was set aside as void under 
S. 53, Transfer of Property Act, against all the creditors of D, ina 
suit by one creditor on behalf of all the creditors of D,. D, had 
been brought on record as legal representative of D, inthe execu- 
tion proceedings in O. S. No. 77 of 191l and in O. S. No. 153 of 
1910. 

Held, that to show fraud under S. 48, Civil Procedure Code, 
~ if is not necessary for the decree-holder to prove that he 
failed to obtain satisfaction after actually seeking to execute 
his decree against the alienated properties or against the 
‘other properties of the judgment-debtor. It is enough to show 
that the judgment-debtor had made a fictitious sale within 12 years 
prior to the date of the present Execution Petition to prevent 
execution. The fraud of D, could be availed of by the decree- 
holder against’his legal representative D,. 

Case-law reviewed. 

I. L. R. 4 Mad. 292 followed. 

. 8 M. L. J. 203 held not to be good law. 

I. L. R. 35 Mad. 670,10 L. W. 566, 12 L. W.710, 47M. L. J. 
428 and I. L. R. 38 Mad. 419 referred to. 

R. Gopalaswami Aiyangar. for Appellant. 

T.M. Krishnaswami Atyar and T. M. Ramaswami Aiyar for 
R espondent. 

S V: V —— 
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Pakenham Walsh, J. l C. R. P. No. 926 of 1934. 
28th August, 1934. 

Civil Procedure Code (V of 1908), S. 10—Stay of one suit 
pending another in a different Court—One issue common—If ought 
to be stayed. 

The mere fact that one of the issues is common to two suits is 
not enough to attract the operation of S. 10, Civil Procedure Code. 
The expression ‘ matter in issue’ in S. 10 means ‘ the entire subject 
of controversy’. 

15 L. W. 646. 48 M. L. J. 251 and 1927 Mad. 1132 followed. 

16 L. W. 607, 1932 C. 751 and I. L. R. 57 Mad. 1 at p. 12 dis- 
tinguished. 

R. Rajagopala Aiyangar for Petitioner. 

K. P. Raman Menon for Respondent. 

Dy. Ve V; 
The Chtef Justice and King, J. L. P. A. No. 71 of 1933. 

28th August, 1934. 

Limitation Act (IX of 1908), Aris. 181 and 182 (1)—Decree 
declared salts fied—Reversal on appeal—Ap plication for execution- 
—Executabthiy—Limutation. 

Where a deciee for money was passed on 20th April, 1922,. 
and the judgment-debtor filed’an application for satisfaction of the 
decree on 3rd May. 1924, which was ordered by the Court on 23rd 
December, 1924, but on appeal was dismissed on 26th February, 
1926, and the decree-holder filed his first execution petition om 
9th June, 1928, and it was contended for the judgment-debtor that 
the execution petition was barred as being more than three years 
from the date of the decree, 

Held, (1) that the ‘execution application was not barred as, 
though the decree lost its executability within three years of the 
decree still it being restored to its force later on by the appellate 
Court’s decision a tresh right to apply would accrue on that date. 

40 M. L. J. 1 (P. C.) applied. 

(2) that the words ‘date of decree’ in the 3rd column to Art. 
182 should not be interpreted in such a way as to cause hardship. 
- I. L. R. 54 Mad. 455 followed. 

(3) that the decision in I. L. R. 56 Mad. 490 has not shaken 
in any way the authority of I. L. R. 54 Mad. 455. 

I.L.R. 56 Mad. 490 and 67 M.L.J. 189 distinguished as cases 
where the bar to executability arose in a collateral litigation, 
whereas here the decree was rendered inexecutable in the same 
proceedings. 

Judgment of Pandalai, J. in 65 M. L. J. 747 affirmed. 

M.S. Ramachandra Rao for B. Somayya for Appellant., 

Ch. Raghava Rao for Respondent. 

K.C. 
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Pakenham Walsh, J. - ~ Cr. R, C. No. 97 of 1934: 
28th August, 1934. i 


Criminal Procedure Code(V of 1 898)—Order by a Panchayat 
Court without jurisdiction—Setting aside o f—Subsequent com- 
plaint before a proper Panchayat Court—If barred. 

Where a Panchayat Court which had ceased to exist 
entertained a complaint and convicted the accused, which convic- 
tion was set aside on appeal as passed without jurisdiction, but the 
Appellate Court did not order a retrial, a subsequent charge can be 
laid before a body with jurisdiction to try that offence. The order 
setting aside the conviction on appeal did not Operate asa bar 
under S. 403, Criminal Procedure Code, to the subsequent com- 
plaint being tried. Where an order is passed by a Court without 
jurisdiction, it is as though there has been no complaint and no 
acquittal. 

I. L. R. 29 Cal. 412 and 12 C. W. N. 246 followed. 

R. Srinivasa Atyangar for Petitioner. 

K. Venkataraghavachari for The Public Prosecutor. 

P. Krishnamachari for Complainant. 

S. V. V. 


The Chief Justice and King, J. S.A. No. 598 of 1929: 
29th August, 1934. 


Civil Procedure Code (V of 1908), S. 60 and O. 21, R. 83 (2) 
and (3)—Attachment in execution of properties—Permission by 
Court to mortgage same properties for discharging decree— 
Execulton of mortgage—Subsequent attachment by a second 
decree-holder—Sale in execution of the second decree-holder’s 
decree and purchase of same properties—Whether mortgage can 
prevail as against purchaser in subsequent decree. 

On 2nd May, 1923, certain properties were attached in a suit ; 
on Sth July, 1923, the judgment-debtor got permission from the 
Court to mortgage the same properties and discharge the decree 
under O. 21, R. 83, Civil Procedure Code. On 19th July, 1923, 
another decree-holder attached the same properties of the 
judgment-debtor. On 19th August, 1923, the mortgage for which 
the Court’s permission was obtained was executed. Subsequently 
the properties were brought to sale in Court auction by the second 
attaching decree-holder and was purchased by present 2nd 
defendant. The suit was brought by the mortgagee against the 
mortgagor and the auction purchaser, 

Held, (1) thatthe mortgage was not binding upon the auction 
purchaser because the mere permission of the-Court under O. 21, 
R. 83 in one attachment could not affect subsequent attachments, 
Moreover the mortgage with the permission of the Court-wasa 
private alienation within the meaning of»S..60, Civil Procedure 
Code, and not a quasi public or quasi private alienation,: ‘The 

NRC 
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reqiirements of. O; 21, R. 83—for example certificate and 'coñ- 
firmation—must have been strictly complied with. 

`21 T. C210, 1932 Bom. 301, 23 C. L: J. 115 and 46 M. L. J. 
361 ‘disting ttished. - 

S. Rangaswami and M. Krishna Bharathi-for Appellant. 

OL. A. Gopalakrishna Atyar and C. D. Venkataramani for 
‘Respondents. l 

KC., l a 
Varadachariar and Burn, JJ. A. S. No. 299 of 1932. 

-© 30th August, 1934. 

Nattukotiat Chetiy—Agent—Principal’s relation often inter- 
fering in managemeni—Agent, if ceases to be an agent—Sust 
for account—Plaint, if should contain details of charges. 

’ The fact that a relation of the principal, who was working as 
agent in a neighbouring town, frequently visited the defendant’s 
shop and interfered with his management, will not relegate the 
defendant to the position of a mere clerk. Itis the nature of his 
duties that is to decide his relationship to the principal. Even where 
there was a recognised superior in charge of the concern, the 
subordinate under him with only a limited amount of responsibility 
entrusted to him was regarded in A.I.R. 1930 All. 573 as an agent 
for the purpose of accounting. 

No doubt the machinery of the Court ought not to be employed 
merely for the purpose of examining accounts without some basis 
laid for a suit for an account; but where the defendant denies even 
the existence of an accountable relationship, that has got to be first 
decided. It is not the usual practice in this presidency to put in the 
plaint itself objections to various items of account between principal 
and agent. When a preliminary decree for account taking is 
passed, the plaintiff will then be called upon to file his statement of 
charges and the defendant will have an opportunity of meeting 
them. It is therefore no objection to the maintainability of the 
suit that the plaint itself does not contain a detailed statement of 
the charges. 

LL.R. 52 Cal.:766 and 49 C.L.J. 245 distinguished. 

M. Patanjali Sastri and T. K. Sundararaman for Appellant. 

‘L, A. Gopalakrishna Aiyar and V. Subramaniam for 
Respondent. 

Ss. V. V: —— 

Ramesam and Stone, JJ. - A, S. No. 65 of 1932. 
-30th August, 1934. ` l 

. ,Morigage—Suit. for sale by mortgagee agatnsi mortgagor— 
Purchaser of equity of redemption not made a party thereto— 
Purchase in execution by mortgagee— Resistance to possession by 
priory púrchaser—Subsequeni suit by mortgagee against prior 
purchaser—Maintainábility of—Date of cause of action for. 
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A (the plaintiff) had a mortgage in his favour executed by S 
on 20th June, 1906 and the principal amount was made payable in 
3 years. A filed a suit O. S. No. 55 of 1919 on his mortgage on 
31st July, 1919, impleading only the mortgagor and a subsequent 
incumbrancer as defendants to the action and obtained a decree on 
27th November, 1919. But the equity of redemption ia the suit 
items along with certain other items of property were sold in 
execution of a money decree against S (mortgagor) and purchased 
by D, (1st defendant) on 31st July, 1918 (1.e., before the filing 
of O. S. No. 55 of 1919), and he got possession of them through 
Court on 7th February, 1919. The sale certificate stated that “ the 
sale has been made subject tothe mortgage ... . . . . for 
Rs. 4,000 created in favour of plaintiff herein’, Æ was not aware 
of this sale and did not therefore implead D, in O. S. No. 55 of 
1919, In execution of the mortgage decree, A purchased the suit 
items on 5th April, 1926, but when he went to take possession on 
8th January, 1928, he was resisted by D,. Thereupon 4 filed this 
suit against D, on 26th November, 1928, asking as his principal 
ground of clatm delivery of possession, and alternatively for 
payment of the amount due, failing which for sale of the items. 
The sale proclamation, the certificate of sale and also the petition 
by D, for delivery of possession, which said that the sale was held 
subject to the mortgage . . . for Rs. 4,000 created in favour of 
plaintiff and that he, the auction purchaser, had accepted delivery 
of possession of the property as described above, were relied upon 
as acknowledgments. 


Held, that they did not amount to a valid acknowledgment. 
An acknowledgment to be effective must amount to an unequivocal 
admission of a subsisting debt and made with the acknowledgor’s 
mind addressed to that fact. But here the defendant did not sign 
the sale proclamation, therefore the notice was not his; and in the 
certificate of sale he is not the representing party. In his petition 
he merely stated the terms under which the sale was held and the 
nature of the possession he received. 

I.L.R. 31 All. 583 relied on. 

85 I.C. 330, 89 I.C. 118, 18 I.C. 95, LL.R. 47 Cal. 477 and 65 
M.L.J. 819 distinguished. 


Held also that the suit was maintainable, that the cause of 
action arose on the date when the plaintiff was resisted from taking 
possession as it was only then that the plaintiff became aware of 
the prior purchase, and that the mortgagee is entitled to recover 
only the portion of the mortgage amount to which the item 
purchased by defendants 1 to 3 is proportionately liable. 

I.L.R. 60 Cal. 1193 and 61 M.L.J. 316 PERE mee as not 
cases of possession. 
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LLL.R. 6 Rang. 297 doubted and distinguished. - 

24 A.L.J. 661 not followed. 

14 A.L.J. 1146 followed. 

Per Stone, J.—Different considerations may arise when the 
mortgagee has knowledge of the sale of the equity of redemption. 
It may also be that as held in I.L.R. 47 Mad. 551 that by the 
decree, the cause of action is not gone; but that does not exhaust 
the possible grounds of, action against a person that the mortgagee 
could not have joined in the mortgage suit, as he was not then 
aware of his existence. If, for instance, the period of limitation 
fora suit on the mortgage expires on the Ist of January, and the 
mortgagee waits until the 3lst December, then the mortgagor can 
effectively defeat him by selling his equity of redemption on the 
30th of December. Before the 30th December, the purchaser 
cannot be sued as he was then not in existence, and in between he 
cannot be sued because his existence is not known to the mortgagee, 
and if after the lst January he cannot be sued, it could easily be 
taken advantage of without any fraud and 1s destructive of the 
security which a mortgagee ought to have. 

Cases of subrogation distinguished as cases where the rights 
are derived from the mortgage and the action is on the mortgage. 
But here the right to possession is derived from the purchase in 
execution of a mortgage decree, in a suit which was brought in 
time andis nota nullity, though imperfect as against the prior 
purchaser of the equity of redemption. 

Per Ramesam, J—To hold that a sale of the equity of redemp- 
tion made by the mortgagor after the mortgage and behind the 
mortgagee’s back should throw obstacles in the way of the mort- 
gagee working out his security is as inequitable to the mortgagee as 
to hold that the purchaser of the equity of redemption should be 
affected by proceedings taken behind his back. The mortgagee- 
purchaser has then two capacities (1) as mortgagee, and (2) as 
purchaser. As a mortgagee, it is open to him to bring a suit now 
on the mortgage impleading the purchaser. Then he must come 
within 12 years under Art. 132 but the advantage will be that then 
the purchaser must redeem the whole mortgage and not merely 
his share of the purchased property. As a purchaser, he gets a 
new cause of action springing from his purchase. If he was 
already aware of the prior purchase, then the cause of action 
starts from the date of his purchase; but if he was not aware of 
it, then from the date of resistance to possession. But the dis- 
advantage in this suit is that the purchaser can redeem on payment 
of a proportionate part of the mortgage money, proportionate to 
the value of property purchased by him, as by the purchase, the 
mortgagee splits the indivisibility of the mortgage. 
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-~ - T.. M. Krishnaswami Aiyar and K. P.. Ramakrishna ‘Aiyar 
for Appellant. ae 
- ` K. Rajah Aiyar and K. S. Rajagopalachari for Respondents. 

S. V. V. — 

The Chief Justice and King, J. = S. A. No. 391 of 1929: 
SIst August, 1934. 

Mortgage—Contribution—Claim for—M ortgage of A and B 
to M—Second morigage of A to Y—Third to X of A and B— 
Discharge by X of M’s mortgage—Suit by Y—Priority given to A 
—Sust by X—Priority to A—Execution sale ihereon—Y’s plea for 
contributton—Rejectson of—Suit for contribution—If barred by 
res judicata. 

A and B were first mortgaged to M. A was afterwards mort- 
gaged, to Y. Again both the items A and B were mortgaged to 
X, who discharged the prior mortgage to M. Y brought a suit on 
his mortgage impleading X who claimed priority over the item 4 
to the extent of the amount paid by him in discharge of the first 
mortgage and that was allowed. Y purchased item 4 in execution 
of his decree. X brought a suit on his mortgage impleading Y and 
got a decree granting priority in respect of item 4 for the amount 
of the first mortgage. X brought to sale item 4 for the balance 
due. -Y contended in execution that 4 and B were both liable for 
the first mortgage and that they were bound to contribute rateably 
towards that debt. But this contention was overruled on the 
grounds that (+) it could not go behind the decree, and (ii) that it 
ought to have been raised in the suit itself. Y paid the amount 
and brought this suit for contribution. against X for recovery of 
the amount which he had paid in excess of what item 4 was 'liable 
for. The defendant pleaded that it was barred by res judicata. _ 

_ Held, that the fact that the claim of priority raised by X in 
both the prior suits was allowed and the fact that in the.second 
suit, the Court directed that 4 should be sold not simultanéously 
but after B and that the prior mortgage amount should be paid 
from its proceeds, can inno sense be taken as a final adjudication 
negativing any further right of Y to contribution from the 
purchaser of B, whoever he might turn out to B. The right to 
contribution was not a matter which might and ought to have been 
made a ground of defence or attack in the prior suit. ~~ 

Held also that as the executing Court expressly refused to 
consider the merits of Y’s claim to contribution, it cannot be said. 
that the claim was heard and finally decided by the Court. 

B. Sttarama Rao and A. Nagaswami Atyar for Appellants. - 

P. Venkataramana Rao, P. V. Rajamannar and K. S. Desikan 
for Respondent, f 

S: Ve Va — tee 
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Varadachariar and Burn, JI. A. S. No. 184 of 1929, 
31st August, 1934. 


= Limitalion Act (IX of 1908), Ss. 19, 20 and 21—Effect of— 
Mortgage by two brothers—Part-payment and endorsement by one 
of them—If avails against the other brother to save limitation. 


A simple mortgage was executed by two joint family brothers 
B and C on 4th Septeinber, 1897. A part-payment was made on 
25th April, 1912, by C alone and endorsenient to that effect was 
also made by C alone. The suit was filed on the mortgage on 
23rd April, 1924. A subsequent mortgagee raised the objection 
that it was barred as against B’s share in the joint family property. 

~ Held,that it was not barred. The mortgagee was pressing 

both the mortgagors for payment, and B told the mortgagee on 
8th March, 1912, that C was going about making collections for 
paying the mortgagee. Shortly after on 25th April, 1912, C, who 
was the managing member, made this payment. In the circum- 
stances an implied authority to make the payment by the manager 
on behalf of B can be inferred. 

I.L.R. 25 Mad. 220 doubted and explained. 

I,L.R. 6 Pat. 811 referred to. 

The very fact of C being a manager is a factor of importance 
in determining whether he had implied authority. 

I.L.R. 4t Mad, 427,34 M.L.J. 150 and L.R. 57 I.A. 1 referred 
to. ' 
There is a difference between a part-payment and an 
acknowledgment. A part-payment can avail not merely against 
the person making the payment or those claiming under him but 
even: against other persons liable in respect of the same debt (24 
M.L.J.66). In I.L.R. 55 Mad. 738 it was held that an acknowledg- 
ment will avail to save limitation as against a person to whom the 
mortgagor making the acknowledgment has transferred the 
mortgaged property even prior to the date of the acknowledgment. 

The question as to what exactly is the relation between the 
restrictive provision in S. 21, cl. (2) and the general provision in 
Ss. 19 and 20, whether in the case of joint mortgagors, payment 
by one cannot save limitation as against the other co-mortgagors 
or their interest in the mortgaged property left open. 


24 M.L.J. 66,55 I. C. 763 and 57 M.L.J. 588 hold that it will 
not save but the other High Courts in 119 I.C. 437,95 I.C. 774 and 
99 I.C. 424 take a different view. 

The Advocate-General (A. Krishnaswami Atyar) and 
Y. Suryanarayana for Appellant. 

~  P;Somastundaram for Respondent. 
S: V. V. 
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Beasley, C. J. and King, J. S. A. No. 215 of 1933. 

31st August, 1934. 

Malabar Tenancy Act (XIV of 1930), Ss. 3, 17 and 22— 
Suit for redemption against manager before the Act—Subsequent 
addition of junior member after Act—Mortgage in name of mana- 
ger—Ap plicaiton by junior member for renewal— Maintainability. 

The plaintiff filed a suit for redemption before the Malabar 
Tenancy Act came into force against the Jst defendant who 
happened to be a senior member of a Christian family. The suit 
mortgage was a renewal in the Ist defendant’s name of a prior 
mortgage in his mother’s name. The plaintiff having got a decree 
in the first Court tried to execute the decree but he was obstructed 
by the lst defendant’s sister who alleged she had some interest in 
the kanom. In the meanwhile the 1st defendant had filed an appeal 
and the Appellate Court reversed and remanded the case to the 
first Court for re-trial. Plaintiff then applied to have the 1st 
defendant’s sister added as a party defendant and she was added 
as a party after the Malabar Tenancy Act came into force. She 
then applied under S. 22 for a renewal of the kanom on the ground 
that she was interested in the original kanom which she alleged 
was for the benefit of her family. The question arose whether 
she was a kanomdar within the meaning of the Malabar Tenancy 
Act and whether she was entitled to apply for renewal. 

Held, that the petitioner was not a kanomdar as the kanom 
did not stand in her name and that her application was not sus- 
tainabie. The relationship of the kanomdar with the landlord is a 
contractual relation dependent on the agreement between the 
parties. 

T. R. Ramachandra Atyar and C. T. Verghees for Appellant. 

K. P. Ramakrishna diyar and D. H. Nambudripad for 
Respondent. 

B. V. V. — 

Varadachariar and Burn, JJ. A. S. No. 280 of 1930. 

31st August, 1934. 

Hindu Law—Father—Son, a lunatic—Not congenital—Parti- 
tion by father—Absence of any other coparcener—Lunatic living 
with faiher—Lunaltc’s wife living separalte—Wife enceinte at date 
of partition deed—Validity of parlition—If there could be parttiion 
with a lunatic son. 

One K had a son P (Ist plaintiff) who became a lunatic since 
1920. Therefore K made a will in July, 1920, to make some 
arrangement for the management of his properties after his death. 
The lunatic had then a son who died some months later; the 


lunatic’ s wife and father-in- law fell out with K. Asa result K left 
NRC 
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his home in the possession of his wife and her people and went and 
lived with his lunatic son and his two daughters in another house. 
K took legal advice and executed on 9th January, 1923, two docu- 
ments, one a partition deed and the other (Ex. II), a testamentary 
disposition of most of the properties which K reserved for his 
share. On the same day he also executed a trust deed (Ex. VI) 
setting apart some properties out of his share for a charity. The 
lunatic had two sons later, one born in March, 1924 (2nd plaintiff) 
and therefore in the womb at the date of Ex. I and another born 
pending suit (3rd plaintiff). The question arose if Exs. I, II and 
VI were valid. 


Held, that it may be that there could be no partition as against 
future coparceners except through a living coparcener. But it 
cannot be said that P, was not in any sense acoparcener. There 
is a dormant coparcenership in the disqualified coparcener and 
there is no reason why a severance of the joint status as would put 
an end to the right of succession by survivorship should then be 
denied. He was not a congenitally disqualified coparcener. 

“LL.R. 43 Mad. 464 discussed and followed, as more in conso- 
nance with I.L.R. 9 Mad. 464 and the rule that an interest once 
vested ought not lightly to be held to be divested. 

Comment of Seshagiri Iyer, J. in ILL.R. 43 Mad. 474 on I.L.R. 
28 All. 24 not approved. 

It cannot be stated that asa rule there is no right to partition 
‘where there can be no right to take by survivorship. It has several 
exceptions, e.g., impartible estate cases (see 1.L.R. 59 Cal. 1413 
and 67 M.L.J. 284). Observations in I.L.R. 41 Mad. 784 explained 
away as negativing only full rtghis of coparcenary in such cases. 


I.L.R. 45 Mad. 949 distinguished as it was acase of congenital 
disqualification. 


In view of the facts that no property has been allotted to the 
Ist plaintiff unde: Ex. I, that he gets nothing more than main- 
tenance and that in default of sons surviving him the pro- 
perties are to go to K’s daughters, it cannot be upheld as a 
‘ partition’ in the sense of an allotment to P. But it is effective to 
bring about a severance of status between P, and his fathei, as 
there is a clear and unequivocal statement that the nature of the 
family should be cut off and a divided status established. Ex. II 
cannot be sustained in so far as it is a devise of specific properties 
(1918 M.W.N. 703) but as there are also general words of devise 
of his share, it can be given effect to. 


Where a father brings about a division between himself and 
his sons (as recognised in I.L.R. 2 Mad. 317) such an act is done 
in the exercise of a special power which he has under the texts and 
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is independant of the doctrine of severance of status among 
coparceners generally, by a declaration of intention to become 
divided. The assertion of full ownership is not in the circum- 
stances incompatible with the recognition of the Ist plaintiff as 
a kind of coparcener and in Ex. I, X expressly purports to act 
as family manager. 


Quaere: It may be that intimation of the intention to become 
divided must be given to the other coparcener or his natural 
guardian and ina transaction with himself the father could not be 
the guardian for his disqualified son (65 M.L.J. 659), but whereas 
here, there is no natural guardian or even de facto guardian other 
than the father himself, why should the coparcener who is anxious 
to be divided suffer because there is no lawful guardian to receive 
notice on behalf of the coparcener under disability. 


Held P, became divided in status froh K by Ex. I, that 
Ex: VI is not binding and Ex. II is good as a devise of his share. 


T. R. Venkatrama Sastri and T.. B. Balagopal for Appellants. 
S. Srinivasa Atyangar and C. V. Harihara Aiyar for Res- 
pondents. 
S Ve V, — 
Madhavan Nair, J. S. A. No. 473 of 1930. 
3rd September, 1934. 
Contract—Agreement io give certain material documenis— 


Agreement providing different payments in different contingencies 
—Success of sust—Claim on agreemeni—If vitiated as wager. 


The plaintiff brought a suit as a reversioner-and defendants 
14-18 were also interested in the suit. The plaintiff had in his 
possession certain documents which would materially assist the 
defence of the 14th defendant. The 14th defendant consulted his 
lawyer who also advised that they were material documénts. 
Thereupon the 14th defendant entered into an agreement with the 
plaintiff to the effect that (+) if the suit was decided in his favour, 
he would pay Rs. 3,000, (#) if the suit was compromised, he would 
pay Rs. 750, and (ftit) if the suit went against him, then the 
plaintiff was to have nothing. The plaintiff handed over the 
documents to 14th defendant and the suit was decided in 14th 
defendant’s favour.. It was found that the documents materially 
assisted the success. In an action on foot of the agreement to 
recover Rs. 3,000 with interest, it was pleaded that the agreement 
was void as being in the nature of a wager. 


Held, that the essence of a wagering contract is that one 
party is to win and the other party is to lose upon a future event 
which at the time of the contract is of an uncertain nature and 
that neither of the parties should have any interest in the contract 
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other than the sum which he will so win or lose. The real test to 
be applied is'whether under the guise of fixing the value of the 
documents, the parties were speculating as regards the success or 
failure of the defendants in the reversionary suit. But here the 
parties were interested in the documents and not only in the fate 
of the suit. It is more in the nature of a contingent or a condi- 
tional contract, the price of the documents being made to vary 
according to the happening of certain conditions and is not a 
wager, 


2 Com. Pleas 76, 119 E.R. 343 and 151 E.R. 34 distinguished. 

T. M. Krishnaswamt Atyar and A. Lakshmayya for Appellant. 
P. Satyanarayana Rao and S. Narayana Rao for Respondent. 

Se Ve Na —— . 


Varadachariar and Burn, JJ. A. S. No. 398 of 1932. 
~ 6th September, 1934. ` 3 


Undue influence—Loan to A and B—C undertaking liability 


—C, a ward under A and B—Lender aware of the circumstances 
—If C not hable. 


The plaintiffs a family of landlords and money-lenders, lent to 
defendants 1 and 2 various sums on various occasions from about 
1926. There was an account in their books in the names of D, 
and D,. The 3rd defendant was the brother’s son of D, and D,. 
In September, 1929, D, and D, wanted a further loan of Rs. 8,000 
from plaintiffs bul as they were heavily indebted even by that 
time, the plaintiffs refused to lend more unless D, and D, gave 
security. -The defendants 1 and 2 took their nephew D, to the 
plaintiffs’ shop and got him io sign in the accounts undertaking 
liability. D,’s.father died in 1913 when he was an infant and ever 
since he lived in his uncle’s house. He was a student reading in 
the S.S L. C. class on the date of the signatures, He attained 
majority in September, 1928, but continued to live with D, and D, 
till October, 1930. D, had no benefit out of this loan and he under- 
took liability not merely for the past loans butalso for future loans 
toD, and D,. The plaintiffs knew of the circumstances of the 
defendants’ family and that D, had only recently come of age. 


.; Held, that under the English authorities, the result will be the 
same, whether the plaintiffs’ themselves exercise the undue influence 
or take the benefit of a transaction with notice that that transaction 
is aresult of undue influence exercised by their debtors (D, and 
D-) :. Though S: 16 of the Contract Act deals in terms only with 
the exercise of undue influence by one party to the contract on the 
other,s the. principle of the English cases is made applicable by 
S..89-of the Trusts Act. 


S 
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IL.R. 29 Mad. 1; I.L.R. 30 Mad. 178; 60 E.R. 688; 15 Sim. 
437; 53 M.L.J. 852 and (1934) 1 K.B. 380 followed. 


I.L.R. 43 Mad. 546 explained. 


Where a third party stands in no confidential relation to the 
promisor or grantor, the onus does not in the first instance lie on 
the former to show that no undue influence was used. It is only 
when he is found or could be assumed to have had notice of the 
exercise of undue influence by another or at least of circumstances 
raising a presumption or probability of undue influence that the 
onus will be shifted on to him, 


T. M. Krishnaswami Atyar and C. S. Swaminathan for 
Appellants. 


Advocate-General, C. Untkanda Menon and K. Kunhi 
Krishnan Nair for Respondent. 


De Ve V, = 


The Chief Justice, Varadachariar L. P. A. No. 74 of 1932. 
and King, JJ. 
7th September, 1934. 


Limitalion Act (IX of 1908), S. 31—Effect of—Renewal of 
a mortgage not between 1908-10 but before—Renewal more than 
12 years after niortgage—If{ renewal valid so as to take priority 
over a mesne incumbrancer. 


A had a mortgage in his favour of date 24th May, 1892 and 
that was renewed again in 1905, that is more than 12 years after 
the original mortgage. As the law was then understood (see ILLR. 
25 Mad. 220) it was not barred but as a result of 1.L.R. 30 Mad. 
426, it would be barred on the date of renewal. B was a puisne 
mortgagee, his mortgage being of date 1902. In an action by A on 
his renewed mortgage of 1905, B claimed priority to his mortgage 
of 1902 as being an earlier mortgage in date, and further that the 
renewal cannot subrogate 4 to 1892 as that mortgage was barred. 
Under the 1905 mortgage, the amount was payable in instalments 
running up to 1916 and the suit was for 1913-1916 instalments. 


Held, that according to 32 M.L.J. 263 and A.I.R. 1925 Mad. 
1108, a renewal of an earlier mortgage may operate to keep alive 
the earlier mortgage, as against intermediate mortgagees, on the 
analogy of part payment. The starting point for an action for 
the recovery of the debt will be fixed, not merely as against the 
mortgagor but also as against intermediate mortgagees, by the 
terms of the new contract. As between the mortgagor and mortga- 
gee, the mortgagee could not sue for the suit instalments between 
1908-1910 and if the contention of B that S, 31 of the Limitation 
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Act only provides a special period of grace of 2 years only for 
instituting suits on mortgages of a particular character during that 
period and not for effecting renewals or part payments or acknow- 
ledgments be correct, it would mean that in this case, 4 has no 
remedy, as under the document he could not sue during that period 
for 1913-1916 instalments. The argument that the word ‘ pres- 
cribed’ in Ss. 19 and 20 must be understood as only meaning pres- 
cribed in the schedule to the Act is not warranted by the language 
of the section and is opposed to the weight of authority. There is 
no reason why the legislature which enacted S. 31 to remove the 
hardships caused by I.L.R.30 Mad. 426, should be assumed to have 
intended that all persons holding such mortgages should immedi- 
ately rush to Court, even though the mortgagors were prepared to 
make part payments or acknowledgments or execute renewals. 

59 M.L.J. 881 approved. 

13 Bom.L.R. 284 not approved. 


K. Bhimasankaran for Appellant. 
Ch. Raghava Rao.:for Respondent. 
5. V. V. 
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Varadachariar and-Burn, JJ: _ `Å. S. No. 571 of 1930. 
3rd September, 1934., i 


Contraci— Construction of railway line—Clause to the effect 
ihat Engineer-tn-chief’s decision final— Decision,’ meaning of. 


A contract between a. contractor and a railway company for 
the construction of a railway line provided by cl. (41) that “ the 
whole of the works shall be under the direction of the Engineer-in- 
chief for the company for the time being whose decision shall. , 

be final and conclusive and binding on all parties to 
the contract, on all questions relating to the construction .and 
meaning of the contract, and of all plans . . . . connected 
with the work or any other question that may arise between the 
parties in connection with this contract and the performance 
thereof”. The contractor claimed payment at ‘through rates’ for 
construction of banks. The Chief Engineer had issued instruc- 
tions to the office directing payment at ‘ sectional’ rates, but there 
was nothing in the evidence to suggest that it wasas a result of 
any request to him to decide a dispute between the parties in terms 
of cl. (41) that the matter was sent up to the Engineer-in-chief. 
The contractor was not heard on the matter by the Engineer before 
he issued the instructions in question. 

Held, that though the Engineer might not in such cases be an 
arbitrator in the sense of the Arbitration Acts, he was in the exer- 
cise of that kind of power discharging ‘judicial’ functions. A Court 
called upon to hold any expression of opinion by an engineer— . 
especially when he happened also to be an employee of the company 
— final and conclusive between the parties must at least be satisfied 
that the person (engineer) was conscious of the fact that he was 
called upon to exercise that power-and was exercising that power 
with the sense of responsibility and judicial independence fequired 
for the purpose. 

LL.R. 34 Mad. 453 at 466, 469; (1913) A.C. 229 and 241 
relied on. 

4 C. P. D. 148 and (1901) 1 Q. B. 624 distinguished. 

T. R. Venkatarama Sastriar instructed by King and Partridge 
for Appellant, 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. G. Srinivasa Aiyar for Respondent. 


S. V3. Ve 
The Chief Justice and King, J S. A. No. 124 of 1930. 
6th September, 1934. 


Stamp Act (II of 1899), S. 35—Promissory note for amount 
ascertained tn plaintif s account books—Insufficiently stamped— 
NRC 
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Acknowledgment whether could be construed— Account stated’, 
whether can be made out—Signature at the end of statement 
necessary—Limitation Act (IX of 1908), Art. 64. 


In the plaintiff’s account book, the accounts entered in 
defendant’s page were made up, and together with interest there 
was an amount of Rs. 3,511 due to the plaintiff. Then there was a 
promise to pay that amount by the defendant and his signature. was 

affixed on an one anna stamp. The plaintiff brought the suit for 
recovery of that amount, basing it as a suit on dealings settled by 
an entry in the ledger. 


Held, that the entry in the ledger page was a promissory note; 
that the promissory note having been insufficiently stamped, was 
inadmissible in evidence and that the signature appended to the 
promissory note could not be used as an acknowledgment of the 
indebtedness to the extent of the amount ascertained in the ledger 
page. A signature to an inadmissible document could not be used 
for the purpose of bringing about the same result contemplated by 
the execution of the promissory note. The statement of the total 
amount due to the plaintiff on the ledger page could not be 
treated as ‘account stated’ as defined in Art. 64 of Limitation Act, 
as there is no signature at the end of the statement. 


32 L. W. 691 and 36 L. W. 918: decisions of Justice Krishnan 
Pandalai, dissented from. 

T. Krishnaswami Aiyangar and S. K. Narasimhachari for 
Appellant. 

A, Nagaswami Atyar for Respondent. 


KC. 


Lakshmana Rao, J. C. S. No. 358 of 1933. 
7th September, 1934. 





Mortgage—Usufructuary mortgage—Sust for possession— 
Defence as to non-payment of a portion of the consideratton— 
Whether available. 


_ In a suit for possession based upon a usufructuary mortgage 
the defence that a portion of the consideration has not been paid 
is clearly untenable in law. 


I.L.R. 45 Mad. 203 (F.B.) followed. 
_ A. Viswanatha Aiyar and P. Srikantam for Plaintiff, 


M.T. Tirumalachariar for Defendant. 





K. C. 
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The Chief Justice and King. J. S. A. No. 576 of 1932. 
10th September, 1934. 


Mortgage-—Prior and subsequent mortgagees—First suit by 
subsequent morigagee without impleading prior mortgagee— 
Decree and sale thereon—Suit by prior mortgagee without 
impleading subsequent mortgagee or purchaser—Sale thereon— 
Obstruction to possession by prior purchaser—Suit by mortgagee 
purchaser for redemption—Whether lies. 


S mortgaged the suit property in favour of B on 27th April, 
1910 and the amount was repayable in two years. S paid interest 
thereon till 20th June, 1920. B brought a suit in 1924 (O. S. 
No. 393 of 1924) against the heirs of S and three others who were 
subsequent mortgagees, obtained a decree and brought the property 
to sale. The plaintiff N purchased the same on 16th December, 
1927 and when he went to take possession, he was obstructed by 
the Ist defendant, who was a purchaser in execution of a decree in 
O. S. No. 1254 of 1922 on a second mortgage executed by S in 
favour of D, on 9th November, 1916. B was not a party to O. S. 
No. 1254 of 1922 and D, was not a party to O. S. No. 393 of 1924. 
N filed a petition for removal of obstruction and delivery of 
possession, but that was dismissed on 1st August, 1928. Thereupon 
N filed this suit on 31st July, 1929 on the mortgage of 27th April, 
1910, for sale of the mortgaged property after giving an 
opportunity to D, to redeem him. 


Held, that the principle of IL.L.R. 47 Mad. 551 applied and in 
the absence of any question of limitation, the suit was maintain- 
able, 

I. L. R. 40 Mad. 77, I. L. R. 47 Mad. 551 and 61 M. L. J, 316 
followed. 

I. L. R. 50 Mad. 639, 52 M. L. J. 148 and 53M. L. J:-295 
distinguished. 

I. L. R. 43 All. 469 relied on. 

T. M. Krishnaswami Atyar and N. Sivaramakrishna Aiyar 
for Appellant. 


T. P. Gopalakrishna Atyar for Watrap S. Subrahmania Aiyar 
for Respondent. 


S, V. V. ORS 
Madhavan Nair, J. S. A. No. 934 of 1930. 
11th September, 1934. 


Civil Procedure Code (V of 1908), S. 92—Suit by trustees 
of a mosque for account against trustees of repair committee— 
Repair committee under control of trustees—If sanction necessary, 
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For the repairs.of a mosque, funds were collected by a ‘ repair 
committee’, who were to act under the support and control of the 
trustees of the mosque. The question whether sanction of the 
Advocate-General is necessary under S. 92, Civil Procedure Code, 
to a suit by the general trustees against the members of the 
‘repair committee’ for account alleging breaches of trust was 
referred to a Bench in view of the conflict between 29 M. L.T. 
267 and 1.L.R.45 Mad. 113. 

LL.R. 22 Bom. 729, I.L.R. 21 Mad. 406, I.L.R. 55 Cal, 519 
and I.L.R. 42 Mad. 668 referred to. 


N. A. Krishna Atyar for Appellant. 
P. Govinda Menon and D. A. Krishna Variar for Respondents, 
Se Ve Va , ——— 


The Chief Justice and King, J. O. S. A. No, 31 of 1934. 
11th September, 1934. 


Will—Construction of—Estate insuficient to pay legacies in 
full—Priority of claim by one legatee—Whether all legactes 
including that of the particular legatee would abate proportionately. 


If there are several legacies in a will and the estate proves 
insufficient to pay them all in full, then all the legacies will abate 
proportionately unless the claim to priority to any particular legacy 
can be proved by what the testator has said in the will. The onus 
of proving such a priority lies on the party claiming it. 

A testator executed his will on 11th January, 1919, by which 
he disposed in favour of his wife the entire income of a certain 
house for her life and the remainder of his property in favour of 
his male descendants and in their absence to a certain temple. 
Subsequently the testator sold the house and took a mortgage from 
the vendee for the unpaid purchase money. By a codicil on 
8th December, 1920, he gave a ce1tain amount to be kept up by the 
executors, and the widow of the testator was to receive the interest 
for her life and the remainder was to goto others. He made 
various other legacies to 13 others. The executors brought a suit 
subsequently against the mortgagor of the house and realised an 
amount which proved insufficient to meet the legacies in full 

Held, as there was nothing to indicate in the codicil that the 
testator gave up his preference originally mentioned in his will in 
favour of his wife, the wife’s claim to priority would be upheld. 

O. Connell with P. Kanda Narasintha Chetty for Appellant, 

T. K. Srinivasathathachartar, Vasudevan and Bahavat, T. V. 
Ramanathan, N. R. Raghavachart and P. Veeraraghavulu 
for Respondents. 

K-G nere 
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_ The Chief Justice, Varada- S. A. No.-963 of 1929, 
chariar and Burn; JJ. 
19th September, 1934. 


N egotiable insirumeni—Plea that EEA debtor is enue 
to a pro-note sianding in the name of.a third person—Atiachment 
of pronote tf valid—Plea of benam, how far open. 


The plaintiffs obtained a money decree against the lst defend- 
ant and in execution thereof they attempted to attach a promis- 
sory note, dated 23rd December, 1924, executed by D, in favour of 
D, and endorsed by D, to D,, on the allegation that it was all 
done to defraud the plaintiffs in respect of a sum of money really 
due from D, toD,. The petition was dismissed and thereupon a 
suit was filed under O, 21, R. 63 for a declaration that the pro-note 
was liable to be attached.: 


Held, that beyond special rules enacted in Ss. 118 to 122 and 
43 to 44 of the Negotiable Instruments. Act and S. 117 of the 
Evidence Act there is no reason whatever for holding that the 
ordinary principles of substantive law or the rules of evidence will 
not govern claims relating to negotiable insiruments, especially 
where they arise not between the promisor and promisee. or the 
drawer and drawee, but between the promisee or the drawee on 
the one hand and a third person on the other. There i 1s nothing in 
the Negotiable Instruments Act which justifies a payee who is in 
the position of “a trustee insisting that the beneficiary should be 
precluded from proving that the payee is a trustee for him, 


I.L.R. 40 Mad. 727, A.I.R. 1934 Mad. 529, ILL.R. 41 Mad. 
353 and 21 L.W. 696 referred to. 


Ss. 63 to 64 of Trusts Act relied on. 


As regards attachability, the matter is placed beyond all doubt 
by the language of S. 60, cl. (1), Civil Procedure Code and there 
is nothing in the Negotiable Instruments Act Rengenne that section 
meaningless. 

39 L. W. 520 doubted and distinguished as not noticing the 
bearing of the Trusts Act under which the purchaser of the bene- 
ficiaries interest could call upon the trustee to convey the legal 
title to him. 

I.L.R. 30 Mad. 88 and I.L.R. 58 Cal. 752 distinguished. 

. N. Sitvaramakrishna Aiyar tor T. M. Krishnaswame Aiyar for 
Appellant. 
T. P. Gopalakrishna Atyar for Respondent. 
Ss. Vv. V. ton 
NRE 


42. .- 
Varadachariar and Burn, JJ, Appeal No. 350 of 1932. 
19th September, 1934. 
Land Acquisition Act—Melwaramdar and kudtwaramdar— 
Interests of—Valuation of—Basis. r 
. There is no rule of law that the melwaramdar should only be 
awarded the capitalised'value of the rent payable to him. That 
course has no doubt been adopted, in cases where no other data 
were available, but it has always been recognised that the correct 
course is to value the entire interest in the land and then apportion 
the value between the melwaramdar and the. kudiwaramdar on 
some reasonable basis and not merely on the basis of capitalising, 
the rent. 
K. G. Srinivasa Atyar for Appellant. 
T. V.Ramanatha Aiyar for Respondent.: ` 
Oe. Ve Vas : ! , 
~<. ` Madhavan Nair, i... a C. R. P. No. 1455 of 1932: 
2. 19th September, 1934, 


4 
ma 
LeV 
€ 





Indian Railways Act—Form Bedona umenie nee bags in 
water-tight wagon—Some bags being yet drenched by rain—Liabi- 
lity of Railway-.Company—Misconduct, meaning of. Saeg 

Where goods were consigned under Risk Note Form H' and 
the: bags’ were placed in a water-tight compartment, but nevertheless 
when the bags reached the destination, some were found wet by 
rain, 

Held, the Company is not liable for the damage as it cańñot 
be.sdid to bedue'to mtsconduct.of the railway administration, but 
due to some accident, as the wagon was found to be water-tight. 
‘Misconduct’ in the form, means ‘wilful misconduct’ and is not 
proved by showittg mete negligence, 

LL.R, 60 Cal. 996 followed, 
A. LR, 1933 Pat. 630 doubted, 


5, S. Ramachandra Aiyar and $. Ramanathan for Appellant, 
K S. Champakesa Avyangar for Respondent. 
Se Ve Vie POE & 4 
The Chief Justice and King, J. ©. L. PVA. No. 72 pene 

20th September, 1934. 

Civil, Procedure Cade {V of 1908), Ss. 55-(4) and 145— 
Grandfather standing surety for another—Default by judgment- 
debtör -and execution against surety—Death of surety—Son and 
grandson proceeded against—Bond unenforceable against them. 

The appellant’s graridfather stood surety for a judgment- 
debtor under S. 55 (4) of the-Civil Procedure Code undertaking 
that the said judgment-debtor would file an insolvency petition 
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Within one month, On default by the judgment-debtor, execution 
was ordered under S. 145 of the Civil Procedure Code against the 
surety. Meanwhile, the surety having died, his son and later on 
his grandson were impleaded as legal representatives. The 
contention on behalf of the son and the grandson was that the 
undertaking under the surety bond was one for assurance of 
honesty and therefore unenforceable against them under the 
Hindu Law texts. 


Held, (reversing the judgment of Walsh, J. in 38 L. W. 6537, 
that the bond was one for honesty and the son and grandson 
were not liable. 


K. Bhimasankaran for Appellant, 


_ K. Kameswara Rao for Respondent, 
K. C. 





Stone, J. S. As. Nos. 968, 969 & 970 of.1930. 
24th September, 1934. . 
Adverse possession—Waste land—Title proved—Possession 

follows—Assertion of hostile title by trespasser—Not sufficient— 

Actul possession necessary. e 
Where the land is waste land so that no overt -acts of posses- 

sion can be shown in relation to ıt and where that land belongs to 

X, but Y thinks it belongs to himself and sells the land to a bong 

fide purchaser Z for value, possession does not flow to Z from the 

assertion of title involved in that sale by Y, X’s presumed posses- 
sion continues until it is shown that Z has exercised overt acts of 
possession, Possession of the tréspasser ‘must not be merely 
notional possession which flows where Y sells to Z but has to'be 
actual possession, The true owner is not affected by ideal posses- 
sion of the land or possession which exists only in the MARALIN 
‘of the parties, 


6 A. C. 164, I L. R. 29 Cal. 518 (P. C), 18 C. È. J.274 and 
46 C.L.J. 575 referred to. 
B. Sitarama Rao and A. Nagaswami Aiyar for Appellant, ` 


K. Rajah Atyar and K. Balasubram ania diyar fof Watrap 
Subrahmania Aiyar for Respondents. 

K.C. o ; 

S tone. and Varadachariar, JJ. Anii A, S. No. 166. of 1929, 
26th September, 1934, : 

Com promise decree—Parititton Pansy ore of —Constructton 
of clause in decree—Acting of a party ane ter the decree—I f admis- 
sible to construe the decree. 3 

A suit was brought by one D against the other members of 
his family for partition. It was réferred to arbitration, an-award 
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followed and finally a`decree was passed`in, 1917 -effecting a 
division in particular shares. The Ist defendant therein was the 
father of defendants 2, 3 and 4 in that suit and cl. (12) of the 
decree provided that “the lst defendant shall at present manage 
the properties relating to the shares of defendants 2, 3 and 4 and 
render proper accounts”. The sons were then minors. The father 
executed a pro-note after the date of the decree and in a suit on 
the note, a decree was poner for against the sons on the footing of 
a joint family. 

` Held, that the sons were not liable as they were divided by the 
decree in 1917. The language of the decree is only appropriate to 
a case where the father is no longer the head-of a joint Hindu 
family but is acting as guardian of the minors with the obligation 
ofa guardian to render ‘accounts to those minors in respect of 
those minors’ shares. The fact that the father subsequently 
described in a sale deed ‘that he was a member Dh a joint any 
with his sons was useless, because 

(1) it is not admissible against the sons, as they were minors 
at the time so that the admission there yous not be their admis- 
sion, and 

(2) that even though it be admissible, it is not pioper to 
consider what the parties are saying in a document for the purpose 
of construing the decree and award, which were unambiguous. 

16 L.W. 268, I.L.R. 47 Mad. 567, 33 M.L.J. 778 and LL.R. 48 
Mad. 254 distinguished. 

The Advocate-General (Sir A. Krishnaswams Atyar) and 
V. Satyanarayan for Appellants. 

P. Somasundaram for Deepender. 

5. V.V. 

Ramesam and Sione, JJ. Appeal No. 105 of 1929. 

28th September, 1934. 

Will—Constructton of—Word ‘hakkudarulu’. whether 
conferred absolute estate on widow. , 

Where a testator died leaving a will, wherein he stated that 
his wife shall be ‘hakkudarulw (entitled to) and no other in 
respect of his properties, 

Held, the expression used conferred an absolute estate on the 
widow and there was nothing in the will cutting down that estate. 

I.L.R. 11 Lah. 645 (P.C.) and 40 L.W. 302 followed. 

A.I.R. 1929 Mad. 691 not followed. 

P. Satyanarayana Rao for Appellant, 

V. Suryanarayana for Respondent, 


K, C. 
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_ The Chief Justice, Varada- l S. A. No, 963 of 1929, 
chartar and Burn, JJ. - 
19th September, 1934, 


Negotiable instrument—Plea that judgment-debtor is entitled 
to a pro-note slanding in the name of a third person—Attachment 
of pronote if vahid—FPlea of benami, how far open. . 


The plaintiffs obtained a money decree against the 1st defend- 
ant and in execution thereof they attempted to attach a promis- 
sory note, dated 23rd December, 1924, executed by D, in favour of 
D, and endorsed by D, to D,, on the allegation that it was all 
done to defraud the plaintiffs in respect of a sum of money really 
due from D, to D,. The petition was dismissed and thereupon a 
suit was filed under O. 21, R. 63 for a declaration that the pro-note 
was liable to be attached. 


Held, that beyond special rules enacted in Ss. 118 to 122 and 
43 to 44 of the Negotiable Instruments. Act and S. 117 of the 
Evidence Act there is no reason whatever for-holding that the 
ordinary principles of substantive law or the rules of evidence will 
not govern claims relating to negotiable instruments, especially 
where they arise not between the promisor and promisee or the 
drawer and drawee, but between the promisee or the drawee on 
the one hand and a third person on the other. There is nothing in 
the Negotiable Instruments Act which justifies a payee who is in 
the position of a trustee insisting that the beneficiary should be 
precluded from proving that-the payee is a trustee for him... 


I.L.R. 40 Mad. 727, A.I.R. 1934 Mad. 529, I.L.R. 41 Mad. 
353 and 21 L.W. 696 referred to. 


Ss. 63 to 64 of Trusts Act relied on. 


As regards attachability, the matter is placed beyond all doubt 
by the language of S. 60, cl. (1), Civil Procedure Code and there 
is nothing in the Negotiable Instruments Act rendering that section 
meaningless, . 

39 L. W. 520 doubted and distinguished as not noticing the 
bearing of the Trusts Act under which the purchaser of the bene- 
ficiaries interest could call upon the trustee to convey the legal 
title to him. 

I.L.R. 30 Mad. 88 and I.L.R. 58 Cal. 752 distinguished. 


N. Sivaramakrishna Atyar for T. M. Krishnaswamt Aiyar for 
Appellant. 
T. P. Gopalakrishna Atyar for kemiat. 


S. V. V. os 
NRC 
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Varadachariar and Burn, JJ. ' Appeal No. 350 of 1932. 
19th September, 1934. i 


Land Acqutstiton Aci—Melwaramdar and kudiwaramdar— 
Interests of-—Valuation of—Basis. 

. There is no rule of law that the melwaramdar should ie be 
awarded the capitalised value of the rent payable to him, That 
course has no doubt been adopted, in cases where no other data 
were available, but it has always been recognised that the correct 
course is to value the entire interest in the land and then apportion 
the value between the melwaramdar and the kudiwaramdar on 
some reasonable basis and.not ee on the basis of capitalising, 
the rent. 

K. G. Srinivasa Atyar for sie 

T. V. Ramanatha Atyar for Respondent. 

S. V, V. 


- Madhavan Nair, J. C. R. P. No. 1455 of 1932; 
19th September, 1934, 

ane ag ndian Railways Aci—Form H—C ee bags in 
water-tight wagon—S ome bags being yet drenched by rain—Liaht- 
lity of Railway Company—Misconduct, meaning of. 

Where goods were consigned under Risk Note Form H and 
the bags were placed in a water-tight compartment, but nevertheless 
when the bags reached the destination, some were found wet by 
rain, 

Heid, the Company is not liable for the ions as it cannot 
be said to be due to misconduct of the railway administration, but 
due to some accident, as the wagon was found to be water-tight. 
‘Misconduct’ in the form means ‘wilful misconduct’ and is not 
proved by showing mere negligence. 

I.L.R. 60 Cal. 996 followed. 

i 1933 Pat. 630 doubted. 


S5. S. Ramachandra Atyar and S. Ramanathan for Appellant. 

"7 K. S. Champakesa Aiyangar for Respondent, 
$, V. V. 
The Chief Justice and King, J. L. P. A. No. 72 of 1933, 

20th September, 1934. 

Civil, Procedure Code (V of 1908), Ss. 55- (4) and 145— 
Grandfather standing surety for another—Default by judgment- 
debtur-and execution against sureiy—Death of surety—Son and 
grandson proceeded agatnsi—Bond unenforceable against them. 

The appellant’s: grandfather stood surety for a judgment- 
debtor under S. 55 (4) of the Civil Procedure Code undertaking 
that the said judgment-debtor would file an insolvency petition 
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Within‘one month, -On default by the judgment-debtor, execution 
was ordered under S. 145 of the Civil Procedure Code against the 
surety. Meanwhile, the surety having died, his son and later on 
his grandson were impleaded as legal representatives. The 
contention on behalf of the son and the grandson was that ‘the 
undertaking under the surety bond was one for assurance or 
honesty and’ therefore unenforceable against them under the 
Hindu. Law texts. 


Held, (reversing the T of Walsh, J. in 38 L. W. 653), 
that the-bond-was one for honesty and the son and grandson 
were not liable. 


K. Bhimasankaran for Apeaiisae 


on, K. Kameswara Rao for Respondent. 
K. C. 





. Stone, J. S. As. Nos, 968, 969 & 970 of 1930. 
24th September, 1934. 
Adverse possesston—Waste land—Title proved—Possession 


follows—Assertton of hostile title by trespasser—Not al 
Actul possession necessary. 

Where the land is waste land so that no overt acts of posses- 
sion can be shown in relation to it and where thal land belongs to 
X, but Y thinks it belongs to himself and sells the land to a bona 
fide purchaser Z for value, possession does not flow to Z from the 
assertion of title involved in that sale by Y. X’s presumed posses- 
sion continues until it is shown that Z has exercised overt acts of 
possession: Possession of the trespasser must not be merely 
notional possession which flows where Y sells to Z but has to‘be 
actual possession. The true owner is not affected by ideal posses- 
sion of the land or possession which exists only in the imagination 
of the parties. 


6 A. C. 164, I. L. R. 29 Cal. 518 (P. C.), 18 C. L. J. 274 and 
46 C.L.J. 575 referred to. | 

B. Sitarama Rao and A. Nagaswams Aiyar for Appellant. 

K. Rajah Aiyar and K. Balasubramania Atyar for Watrap 
Subrahmania Aiyar for Respondents. 
` Stone and V aradachariar, JI. . A.S. No. 166 of 1929, 

“26th September, 1934. 

Compromise’ decree—Partiiton suit—Effect. bf eC onsiruckoi 
of clause in decree—Acting of a party af ter the decree—I f admis- 
sible to construe the decree. an 

A suit was brought by one D against the giter members of 
his family for partition, It was referred to arbitration, an-award 
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followed and faal a decree was passed in 1917 effecting a 
division in patlicular shares. The 1st defendant therein was the 
father of defendants 2, 3 and 4 in that suit and cl. (12) of the 
decree provided that “the ist defendant shall at present manage 
the properties relating to the shares of defendants 2, 3 and 4 and 
render proper accounts”. The sons were then minors. The father 
executed a pro-note after the date of the decree and in a suit on 
the note, a decree was sought for against the sons on the footing of 
a joint family. 


Held, that the sons were not liable as they were divided by the 
decree in 1917. The language of the decree is only appropriate to 
a case where the father is no longer the head of a joint Hindu 
family but is acting as guardian of the minors with the obligation 
ofa guardian to render accounts to those minors in respect of 
those minors’ shares. The fact that the father subsequently 
described in a sale deed that: he was a member of a joint family 
with his sons was useless, because 

(1) it is not admissible against the sons, as they were minors 
at the time so that the oe there would not be their admis- 
sion, and 

(2) that even though it be admissible, it is not proper to 
consider what the parties are saying in a document for the purpose 
of construing the decree and award, which were unambiguous. 

16 L.W. 268, I.L.R. 47 Mad. 567, 33 M.L.J. 778 and I.L.R. 48 
Mad. 254 distinguished. 


The Advocate-General. (Sir A. Krishnaswomi diyar} aad 





V. Satyanarayan for Appellants. . > f 
P. Somasundaram for a, 
S. V. V. l — 
Ramesam and Stone, JJ. Appeal No. 105 of 1929, 


28th September, 1934. - 
Will—Construciton of—Word ‘hakkudarulu’ whether 
conferred absolute estate on widow. 


Where a testator died leaving a will, wherein he stated that 
his wife shall be ‘hakkudarulw’ (entitled to) and no other in 
respect of his properties, 


Held, the expression used conferred an absolute estate on the 
‘widow and there was nothing in the will cutting down that estate. 
L.L.R. 11 Lah. 645 (P.C.) and 40 L.W. 302 followed. 

A.I.R. 1929 Mad. 691 not followed, 

P. Satyanarayana Rao for Appellant., 


V. Suryanarayana for Respondent, |. 
K, C. | 
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:-Rakenham Walsh, I.: 5 ~. CC. R. P: No. 1423 ee 1933; 
` 26th September, 1934.. a : . 


> .Civil Procedure Code (V of 1908), S. 151—Suit ve portision 
by minor sons—Claim for interim maintenance ‘by interlocutory 
application—W. hethet Court can grant interim maintenance, 


-Where two minor sons by their mother and guardian filed a 
suit in forma pauperts.for partition in 1932 against their father 
and applied for interim maintenance on the ground that since 1928 
they had been separately living with their mother and ‘were not 
maintained by their father, and the Lower Court under S. 151 of 
the Civil Procedure Code ordered a maintenance allowance of 
Rs. 25 per month, though the father contended that the ‘suit for 
partition was not maintainable as it was not for the. benefit of the 
minor’sons and that he was willing to maintain them-if they wowld, 
go and live with him, 

Held, that the order was made correctly as such an aora 
could be granted ex debito justitiae under the inherent powers of 
the Court. * 

33 L. W. 24 (Short Notes) and 77 I.C.-7 18 distinguished, 

l M. H.C. R. 45 and I.L.R. 46 Bom. 435 referred to. 

Ch. Raghava Rao for Petitioner. 

C. A. Seshagiri S asiri for Respondent, 

K C i bee Se 

‘Pakenham Walsh, J. C. R. P. No. 753 of 1933. 
27th September, 1934. 

Civil Procedure Gode (V of 1908), O. 11, A 15 and 18, 
Documents—Filed in Court without inspection by opposite, side— 
Account books—Whether they can be offered for inspection in 
Couri—W: hether a party’ should ask for their inspection through 
Court before invoking the aid of R, 15. i 

_ Where the defendant in a suit gave roticé to plaintif aa 
O. 11, R.- 15, Civil Procedure Code, for inspection of certain 
documents referred to in the plaint, but the plaintiff instead of 
offering inspection, filed the same into Court a few days later and 
when at the next hearing day the defendant objected to the receipt 
of the same in evidence (O. 11, R. 15) and thereupon plaintiff filed 
a petition saying that he could not produce them earlier hecause 
they were account books in constant use and the Lower Court 
passed an order to receive them in evidence, 

Held, that the object of the rule was that'a ere asking for 
inspection was not to have the documents sprung by surprise upon 
him at the trial; that the reason alleged, viz:, that they were account 
books in daily use, was not a valid reason for non-compliance: with 
the notice for inspection-because in such a case inspettion should 


be given at the usual place of their custody (O.11, R. 17, Civil 
NRC 


- 


$ 
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Procedure Code) ; that the Court was not the proper place wherein 
a party could offer inspection; and that it was not open to the 
parties to lay down a procedure for themselves apart from that 
provided in the Code. 
` Held also that it was not obligatory on the party to ask for 

inspection through Court under R. 18 of O. 11 before he could 
invoke the aid of R. 15 and ask for their rejection in evidence. 

M.S. Ramachandra Rao for Petitioner. 

T. Satyanarayana for Respondent. 

K.C. 


Stone and Varadachariar, J]. A. S. No. 379 of 1929. 
27th September, 1934, 


Morigage—Purchaser of mortgaged property—Mortgage 
amount retained with purchaser to be paid to mortgagee—Purchaser 
wriling to mortgagee undertaking to pay— Purchaser, if personally 
liable to the mortgage amount. 

The 2nd defendant purchased the properties which were 
mortgaged to the plaintiff from the mortgagor and at the time of 
the purchase it was arranged that part of the purchase price, 
namely, Rs. 2,900, shall be retained in the hands of D, (purchaser) 
to pay the mortgagee to discharge the mortgage amount then 
owing by the mortgagor to the mortgagee. In pursuance of that, 
D,, having this money due to vendor in his hands, wrote to the 
mortgagee saying that as for the balance “it is arrangedas between 
us (vendor and vendee) that I should pay you the same towards 
the mortgage document, and obtain the return of the mortgage 





bond with payment endorsement noted thereon. . . . So, I 
shall, within the end of this month, bring to Rajahmundry. ; 
and pay you . . . . you need not ask the “mortgagor”, 


Subsequently D, wrote to the plaintiff asking him to wait. 
~~ Held, that the 2nd defendant rendered himself personally 
liable to pay the amount to the mortgagee, as he communicated the 


termin the salè deed to the mortgagee and further undertook to 
pay him the-amount. 


"+ “EL.R. 34 All. 63 distinguished. 

Bowstead on Agency, 8th Edn., p. 457 and 21 M.L.J. 359 
relied on. 

P. Somasundaram for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sasiri for Respondent, , 
"SEVEN. 
Stone and Varadachariar, JJ. A. S. No. 408 of 1932, 
+ 27th September, 1934. à 


Limitation Act (IX of 1908), Sch. I, Art. 144—Co-owners— 
Proof of adverse. possesston—Evidence, 
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- `B purchased an undivided share in certain property from A in 
1884 but he did not participate in the profits or otherwise enjoy. it, 
and the evidence showed that at least from 1906 A had exclusive 
enjoyment of the property. In 1921 B applied for transfer of patta 
but it was. opposed by A and was eventually rejected. Ina suit 
instituted in 1930 the question as to adverse possession was -raised. 

Held, that adverse possession could be inferred from 'the facts 
though there was no express evidence as to ouster or assertion of 
a hostile title. m 

60 M.L.J. 386 (P.C.) and 9 L.W. 123 (P.C.) considered. 

G. Gopalaswami for Appellant, 

S. R. Muthuswami Aiyar for Respondents. 

B. V. V. 


Curgenven and Cornish, JJ. C. M. A. No. 464 of 1932. 
27th September, 1934. 


_ Civil Procedure Code (V of 1908), O. 22, R. 4 (4) (Madras) 

—If apples to appeals and suits—Decree against a deceased—If 
his legal representatives can question its validity in execution, 

The Madras amendment to O. 22, R. 4, cl. (4), Civil Procedure 
Code, applies to appeals as well as suits and the appellate Court has 
jurisdiction in proper cases to exempt the appellant from the 
necessity of impleading legal representatives of deceased respond- 
ents who had not entered appearance. Held aiso (obiter) that 
even otherwise a decree passed against a deceased respondent can- 
not be taken exception to in the executing Court by the- legal 
representatives of such respondent. = 

I.L.R. 32 Cal. 296 referred to. 


61 M.L.J. 520, I.L.R. 44 Cal. 627 and LL.R. 53 Cal. 166 relied 





on. 
LL.R. 38 Mad. 682 and 50 M.L.J. 232 doubted. i 
T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar for 
Appellant. ie 
C. S. Venkatachariar and D. Ramaswaini Aiyangar “for 
Respondent, 
S. V. V. —— 


The Chief Justice and King, J. 5. A. No. 1122 of 1929. 
28th September, 1934. ; ; 
Morigage—Co-mortgagors—One of the mortgagors redeeming 

usufructuary morigage—Entitled to account for profits to his co- 

mortgagor since date of possession—Enitiled to reasonable interest 
on the mortgage share of the non-redceming co-mortgagor—No 


subrogation to the rights of the mortgagee but only entitled to 
statutory charge. i i 
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..A co-mortgagor who redeems a usufructuary thortgage (where 
ane were allowed to be enjoyed by the mortgagees in lieu of 
e interést) and’ obtains possession is bound to account to the non- 
redeeming co-mortgagor for the profits of the land from the date 
when he obtained possession and he is only entitled to a reason- 
able’ interest on the share of the mortgage amount and expenses 
payable by the non-redeeming co-mortgagor. 


«+ The redeeming co-mortgagor is not entitled to be subrogated 
to the rights of the mortgagee whom he paid off and is only entitled 
to the statutory charge under S. 95 of the Transfer of Property 
Act. 
T. V. Muthukrishna Atyar and S$. V. Narayana Aiyar for 
Appellant, 
T. M. Krishnaswamt Aryar and N. S ivaramakrishna Aiyar for 
Respondent.’ 
KC. —— 
The. Chief Justice and King, J. C. M. A. No. 414 of rae 
"3rd October, 1934. 
= Provincial Insolvency, Act (V of 1920), Ss. 68 and 75 
‘Auction sale of insolvent’s property by Official Receiver—Court’s ‘ 
order confirming tt on application to set aside sale—Appeal—No 
locus standi for insolvent unless aggrieved, 
‘+ On an application filed by an insolvent under S; 68-of the 


Provincial Insolvency Act (V of 1920) to set aside an auction sale 
of his properties held by the Official Receiver, the Lower Court 
passed an order confirming the sale and dismissing the application. 
The insolvent filed an appeal under S. 75 of the Act with the leave 
of the Court 

Held, allowing the preliminary objection, Ta no appeal could 
lie unless the appellant was aggrieved by the order of the Lower 
Court, because the properties having vested in the Official Receiver, 
the insolvent had no legal interest in the properties and the contin- 
gency of asurplus to be left after distribution of the assets among 
the creditors was a mere hope or expectation and did not constitute 
a legal interest so as to enable the insolvent to interfere with the 
administration of the estate by the Official Receiver and that there- 
fore the insolvent had no locus standi to file the appeal. ~ ‘ 


LL.R. 41 All. 243, I.L.R. 49 Mad. 461 and 50 M.L. 358 
(F.B. ) followed. 
"-} G, Lakshmanna, G. C homdrosek tora aad and N. Vasudeva 
Rao for Appellant. 
D. N arasaraju for Y. Su uryanarayana for Respondent. 

K. c l i 
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Madhavan Nair and Pandrang Row, JJ. C. M. As. Nos. 27 and 
2nd October, 1934. 28 of 1932. 


Ciwil Procedure Code (V of 1908), O.21, R.18—Number of 
decrce-holders—Judgment-debtor—Execution petition—Conditions 
required for the applicalion of O. 21, R. 18. 

A number of decree-holders against a common judgment- 
debtor B attached in execution of their decrees a decree obtained 
by 6 against A (one of the decree-holders) and various others in 
specific amounts, J sought under O. 21, R. 18, Civil Procedure 
Code, to set off B’s decree against himself and applied to execute 


his decree for the balance. On the objection of the other attach-. 
ing decree-holders, 


Held, that O. 21, R. 18 required two conditions to be satisfied 
before it could come into operation: (1) that applications should 
be pending for execution of both the decrees, and (2) that both the 
decrees should be capable of execution at the same time. As A 
filed only one execution petition in his decree wherein he prayed 
for attachment of B’s decree against himself and others and 
sought execution of B’s decree unde: O. 21, R. 53, Civil Procedure 
Code and as the attachment notice stayed the execution of the 
attached decree until further intimation was given cancelling this 
notice or until execution of the said decree was applied for by the 
holders of the decree sought to be executed or by his judgment- 
debtor, both the conditions required by O. 21, R. 18, Civil Proce- 
dure Code, were not satisfied and 4 was not entitled to the set off 
prayed for. Attaching decree-holders are not assignees of the 
decree attached. 


I, L. R. 32 Mad. 336 followed. 

84 I. C. 747 dissented from. 

T. M. Krishnaswami Aiyar and T. M. Ramaswams Aiyar for 
Appellant. 

M. Patanjali Sastri and K. Gopalaswamt Atyangar for Res- 


pondents. 
S. V. V. 


The Chief Justice and King, J. C. R. P. No. 242 of 1934. 
4th October, 1934. 


Provincial Insolvency Act (V of 1920), S. 28—Execution 
petition to arrest judgment-debtor (insolvent)— Leave of Court 
necessary. 


Subsequent to the decree in a suit, the judgment-debtor filed 
an Insolvency Petition and was adjudicated an insolvent. The 
decree-holder filed an execution application to execute the decree 


by arrest but without the leave of the Insolvency Court. 
NRC 
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Held, that the execution petition for arrest is not maintainable 
without leave of the Insolvency Court under S. 28 of the Provincial 
Insolvency Act. “Other legal proceeding” in 5. 28 includes 
execution proceedings. 

1.L.R. 39 Mad. 689 and I.L.R. 50 Mad. 977 applied. 

I.L.R. 49 All. 201, LL.R. 54 All. 416 and A.I.R. 1929 Bom, 
135 not followed. 

Case-law discussed. 

P. Satyanarayana Rao for Petitioner. 

G. Krishna Arya and N. Jagan Mohan Rao for Respondent. 


S Ve Vs f 
Pakenham Walsh, J. C. R. P. No. 757 of 1934. 
4th October, 1934. l 
Civil Procedure Code (V of 1908), O. 41, R. 20—A respond- 
ent alive but wrongly stated as, dead in judgment copy—Conse- 
quent omission to include him as respondent to ine appeal— 
Subsequent application to add him as a party—If maintainable. 





A joint decree was obtained by K and others against S and 
the judgment copy erroneously stated in the cause title that K was 
dead. In an appeal by $, K was not added as a party as the judg- 
ment cause title stated that he was dead. At the hearing of the 
appeal, objection was taken that the decree was joint, andas K was 
not added, the appeal was incompetent. Thereupon S filed a 
petition under O. 41, R. 20, Civil Procedure Code, to add K as 
a party and another petition under S. 5 of the Limitation Act to 
excuse the delay. 

Heid, that K was not a person interested in ihe appeal within 
the meaning of O, 41, R. 20, and cannot therefore be added under 
that rule. K, not having been made a party, and the decree being 
joint, the appeal was incompetent. 

I.L.R. 5 Pat. 755 followed. 

I.L.R. 6 Rang. 29, I.L.R. 9 Rang. 624, A.I.R. 1932 Oudh 288, 
52 M.L.J. 461 and I.L.R. 8 Lah. 161 referred to. 

22 L. W. 629, 29 L. W. 546 and I. L. R. 47 All, 864 
distinguished. a : 

K. V. Srinivasa Atyar for Petitioner. 

T. S. Vaithianatha Atyar for Respondent. 


Ds Ves 
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The Chief Justice and King, J. C. R. P. No. 978 of 1933. 
Sih October, 1934. 

District Municipalities Act (V of 1920), S. 93—Commutation 
of penston—Commuted amount, if liable to profession tax. 

Where a retired judicial officer drawing a pension commuted 
a portion of his pension and received a lump sum, and the 
Municipal Council assessed him to profession tax on the commuted 
sum under S. 93 of the District Municipalities Act as a person in 
receipt of pension, 

Held, that the essential characteristic of a pension is that it is 
a periodical payment and where the whole or a part of the pension 
is commuted and the pensioner is given a lump sum, this sum of 
money loses its character of pension. It is something different 
from pension and hence it is not liable to profession tax as 
pension, 


I.L.R. 4 Bom. 432, LL.R, 26 All. 617, 61 M.L.J. 208 (P.C.) 
and 22 Q. B. D. 549 referred to, 


T. M, A ENESA Aiyar and 4, Balasubramania Aiyar 
for Petitioner, 


K, Rajah Aiyar and S, V, B, Rao for aie aaa 
S,V.V, 


gp ed 


Stone and Pakenham Walsh, JJ. A. S. No. 394 of 1929, 
10th October, 1934, 


Chit Fund—Successful bidder—Mortgage to secure future’ 
payments—Default clause—Entire amount payable on default of 
payment of one instalment—If penal—Contract Act, S. 74. 


The respondent wasa subscriber for one ticket in each of two 
chit fund transactions, of which the appellants were the stake- 
holders. The respondent bid his tickets, received his bid amounts 
and executed two mortgage bonds to secure the due payment of 
the future instalments of subscription as required by the rules of 
the chit. It wasa termin the bonds that in case the respondent 
failed to pay any of the future instalments payable by him in time, 
the stakehoders were to be at liberty to realise the entire amount of 
future subscriptions payable by the respondent in a lump. The 
respondent committed default and in an action to recover all the 
future instalments as per that clause, it was contended that the 
provision for payment in a lump in case of default in the payment 
of any one instalment was penal, and that the transaction was in 
effect a loan of an amount on condition that a HEES sum should 
be repaid in instalments, 
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Held, that the provision was not penal and the case fell under 
Illustration (f) and not under Illustration (g)to S, 74 of the 
Contract Act and that the bond was enforceable. 


42 M.L,J. 551, 65 M.L.J. 302, 65 M,L.J. 29 and 38 L.W. 344 
followed. 
47M.L.J. 833 and A.ILR. 1927 M. 1105 not lowed. 


I.L.R. 36 M. 229 referred to and distinguished as a case ofa 
loan on instalment bond. 

Quaere: Whether S. 74 applies at all to a case of this kind, 
whether there is any question of breach at all and therefore any 
question of penalty when the contract really provided for two 
modes of payment only and one rather than the other was souent 
to be enforced. 


C.S. Swaminathan for Appellants. 


. 4. C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
Respondents. 


S. V. V. , emcees 


Varadachariar and Burn, JJ. l A. S. No. 472 of 1928. 
12th October, 1934, 


Hindu Law—Trade started by father with stranger pariner— 
Death of father—Continuance of business by first son with the 
partner—Debt contracted for business after father’s Reda ates 
sons’ shares in family property, tf liable. 


One S started a mundy business in February, 1920, in re 
ship with one N and, in the course of this business, he had dealings 
with the plaintiff’s aici, Ist, 2nd and 3rd defendants were 
his sons. S died in May, 1922 and at the time of his death he left 
no debts. The Ist defendant continued the business with N and’ 
in the course of that, goods were supplied by the plaintiff to that 
business between September 22 and March 26. The 3rd de- 
fendant was sought to be made liable for the debt on the footing of 
the trade being a family trade. The 3rd defendant was not a 
contractual party to the new business with N. 


Held, that prima facie the father’s business could not be 
regarded as a family business. At best it-is only a partnership 
between the father on the one hand and N on the other. On the 
father’s death it was dissolved and if later the ist defendant did 
business in partnership with N, it can only be regarded as a new 
business and a new partnership between the Ist defendant and N. 
The 3rd defendant’s interest in the family property is not there- 
fore liable for the suit claim for the price of goods supplied to the 
new biene 
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ILL,R, 52 M.227 no longer good law after I,L.R, 54 A. 564 
(RCJ l 
ILL.R. 49 C, 560, 40:L.W. 256 and 67 M,L J, 366 referred to, 
C, S. Venkatachariar and D. Ramaswami Aiyangar for Appel- 


lant, 

L. V., Krishnaswami Aiyar reported no instructions for 
Respondent. 

De Va V. —— 
Varadachartar and Burn, JJ. A. S. No. 428 of 1928, 


15th October, 1934. 


Hindu Law—Adoption by widow—Five near reversioners— 
All consulted but one rejusing—Ground of refusal that his in- 
terests are affected—The reversioner living with a woman at a 
distant place—Valtdity of adoption. 


V died leaving a widow and a number of reversioners of 
different grades, of whom N, C, R, S and Sr were the material re- 
versioners, N and C were the nearest presumptive reversioners 
of V at the date of adoption and the other three were in the same 
degree of relationship but as they descended from a higher ances- 

tor, they were one step removed as heirs. V’s widow desired to 
make an adoption and it was in evidence that her mother-in-law 
was also in favour of the adoption. The widow sent a notice to, 
all the.five reversioners. Of these N and R formally consented by 
deed, S- orally agreed and was present at the adoption, Sr sent no, 
reply at -all, nor did he even in the suit come forward either to 
support or oppose it and C refused consent in the following terms: 
“There is no reason at all for you toadopt. I am the chief heir; 
therefore stich an adoption cannot take place. I inform you that I 
do not approve of it.” C had for a long time before the adoption 
been living at a distant place and living openly with a woman of.a 
different caste. He was unmarried. As the adoption was never- 
theless made before the receipt of C’s reply, C filed the suit to 
declare it invalid. The adoptee was the nearest gnati available 
for adoption and otherwise fit also. There was no reason to think 
that the widow made the adoption capriciously or with any im- 
proper motive. There was also a week’s interval between the 
notice and the adoption and thus there was enough time for C to 
reply. 

Held, that the adoption was not oe as the reason for C's 
refusal was improper (I.L.R, 39 Mad. 77) and also a substantia} 
majority had consented to the adoption. 


I.L.R. 26 Mad. 636, 8 L.W. 413 and 20 L.W. 503 distinguished, 
I.L.R. 57 Mad. 411 and_I,L.R. 12 Pat. 650 relied on., 
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Y. Suryanarayana for Appellant. | 

P. Satyanarayana Rao for P. Somasundaram and S. Rama- 
muriy for Respondent, 

Oi Va N: —_—— 


Varadachariar and Burn, JJ. A, S, No. 213 of 1928. 

16th October, 1934. 

Usurious Loans Act (X of 1918)—Mortgage bond—Interest 
at 18 per cent, with six monthly rests—If usurious. 

A mortgage deed executed by a young man of 20 provided for 
repayment of the principal in a year’s time and interest was fixed 
at 18 per cent, with six monthly rests. It was found that there was 
no overreaching by the creditor and that if the matter rested on 
S. 16 of the Contract Act, the case fell under Illustration (d) to 
S.16. There was ample security for the mortgage and in prior 
transactions between the lender and the borrower or the borrower’s 
mother, the interest charged was far lower even on unsecured 
loans, It was found that just at the time, the defendant had 
quarrelled with the only elderly relation on the adoptive father’s 
side and he was hardly competent to come toa proper conclusion 
as to the propriety or otherwise of borrowing on these terms 
merely for the purposes of effecting improvements in his village. 

Held, that the circumstances justified the exercise of jurisdiction 
conferred by the Usurious Loans Act (X of 1918). The Act was 
passed for the very purpose of giving the Court larger powers in 
dealing with matters of this kind. It has been held in England 
that the Moneylenders Act, 1900, conferred a wider jurisdiction 
on the Courts than was exercised by even the Courts of Equity in 
England prior thereto and this power was not limited by the res- 
trictions observed in the earlier cases. 

(1906) A.C. 461, (1906) 1 K B. 79, (1930) 1.K.B. 492 and 
111 L.T. 426 referred to. 

- What is ‘excessive interest’ and ‘unfair transaction’ within 
the meaning of the Usurious Loans Act discussed. 

_ . Compound interest as such is not open to objection, nor can 
the. Court help a debtor merely because by his own default in 
repaying the loan the amount has swelled considerably. (See 35 
M.L.J. 614.) 

In the circumstances the interest was reduced to 18 per cent. 
compound with annual rests. ee 
O S. Srinivasa Aiyangar, K. S. Venkataramans and T. V. 
Ramiah íor Appellant. 

T. M. Krishnaswami Aiyar and T. M. Ramaswami Atyar for 
Respondent. l 

S Ve Vi —— 
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The Chief Justice and King, J. © `C. R. P; No. 504 of :1934. 
12th October, 1934. E Pees 

Civil Procedure Code (V of 1908), O. 21, R-90 and ‘©, 41, 
R.2/—Application to set aside sale—Inadequacy of price—Offer 
by peistioner to appellate Court to buy at a higher price—Offer 
not on oath—If can be acted upon. . 

The petitioner (a rateable decree holder), who filed an appli- 
cation under O. 21, R. 90, Civil Procedure Code, to set aside a sale 
on the ground of absence of sale proclamation and inadequacy of 
price, stated in the witness box that the properties sold were worth 
‘Rs. 700 but before the appellate Court offered to purchase the same 
for Rs. 1,000. The appellate Court acting on that offer found price 
to be inadequate and set aside the sale. 


Held, that the offer so made by the petitioner was not made 
on oath and as a piece of evidence as to the price was inadmissible, 
Ch. Raghava Rao for Petitioner. 


K. Kuppuswams for Respondent, 
S. V. V. 


The Chief Justice and King, J. C. M. A. No. 234 of 1933. 
16th October, 1934. 


Guardian and Wards Act (VIII of 1590), S. 25—A pplication 
by father for custody of minor daughter—Father’s paramount 
right subject -to the welfare of the minor — Circumstances in 


which the Court may refuse custody to the father. 


In an application under S. 25 of the Guardian and Wards Act 
by the father for the custody of his minor daughter from her, 
natural relations, though the father is the natural guardian and as 
such has a paramount right to custody, there is the more important 
matter, namely the welfare of the minor, and if the Court considers 


4 





a 


that it is in the interests and welfare of the';minor daughter 
that she should continue in the custody of her maternal relations, 


the Court can refuse the application of the father 


In a case where the minor daughter, whose mother had died 
when the minor was one and a half years old, was soon after-left 
in the custody of her maternal relations by her father and she had 
been brought up with tenderness and affection by them till her 14th 
year when the father filed an application for the custody of his’ 
minor daughter, and the Court found on the evidence that the father, 
had not taken any interest in the welfare or the health of the minor; 
that his application was not bona fide but to spite the respondents 
with whom he had misunderstandings and that the daughter 
preferred to stay with the maternal relations, we 

Held, that those circumstances warranted the refusal of the’ 


application for custody by the father, : 
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OTL. Rs 9 Mad..391, LL.R, 38 Mad. 807 and I.L.R. 89 Mad. 608 
referred to. 
x, @81,C. 518 and (1893) 1 Ch, 143 followed. 
"..°3120 LC. 747 and A.I.R. 1929 Mad. 81 distinguished. 
A, Nagaswams Atyar for Appellant. 
K. S. Rajagopalachari for K. Rajah Atyar for Respondents. 





K. C. — 
Varadachariar and Burn, JJ. A. S. Nos. 250 and 321 of 1930 


18th October, 1934. and 
A. S. Nos. 16 and 17 of 1931, 
_ Negotiable Instruments Act (XXVI of 1881), S. 1195 
Evidence Act, S. 114—Promissory note by a young man of 19 in 
bad ways—Presumption as to consideration, 


The youngest son of a rich Vysia family but not in possession 
or management of its properties got into bad ways and began to 
borrow recklessly, under the influence of bad companions, when 
he was aged only 19 years and a few months. During portions of 
a brief period of 8 months between September, 1926 and May, 
1927, he was away from his house and people, at Madras, Tiru- 
pati, Calcutta, Bombay, Hyderabad and’ Benares. During this 
period he borrowed largely from the plaintiffs and executed pro- 
missory notes therefor to the extent of Rs. 23,000. In an action 
on the notes, the defendant denied receipt of consideration. 

Held, that in the circumstances the onus lay on the plaintiffs 
to prove the amounts actually advanced by them by the pioduction 
of reliable evidence other than the pronotes themselves. S. 118 
of the Negotiable Instruments Act must be understood in the 
light of the reason of the rule and the history of the law as to 
the presumption in favour of Negotiable Instruments. Neither 
the case-law nor the language of the sections justifies any presump- 
tion being made as to the quantum of consideration. The 
difference between S. 114 of the Evidence Act and S. 118 of the 
Negotiable Instruments Act consists only in this, that under the 
first, the Court has a discretion to make the presumption or not, 
whereas under the second, the Court is bound to start with the 
presumption; but once the presumption is made, there is no 
difference between the two cases, inthe manner of displacing the 
presumption or disproving the ‘presumed’ fact. Any presump- 
tion as to quantum of consideration, as distinguished from 
the mere existence of consideration, has to be drawn, not 
by virtue of S. 118, Negotiable Instruments Act or even under 
S 114 of Evidence Act, but only from the recitals if any that the 
instrument may contain. The weight due to the recitals will vary 
according to circumstances and in particular cases the burden of 
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rebutting thèm may become very light, especially when the Court 
is not satisfied that the transaction was honest and bona fide. 
Transactions between money-lenders and expectant heirs have 
always been scrutinised by Courts (2 Atk. 39; 7 H. L. C. 771; 
A.A. C. 814; 2 D. J. & S. 160; 8 Ch. 484). In the application of 
these principles, the mere form of the transaction cannot defeat 
the power of the Court and promissory notes form no exception to 
the rule (cf. 15 Ch. D. 679 and Illustration (c) to S. 114 of the 
Evidence Act). 

I. L. R. 20 Bom. 367, 29 M.L.J, 236 and 31 I.C. 739 approved. 

B. Satyanarayana for Appellant in A.S. Nos. 250 and 321 of 
1930. 

S. Srinivasa Iyengar, C. Rama Rao and K. Bhimasankaram 
for Respondents in do. 

K. Bhimasankaran for Appellant in A.S. No. 16 of 1931. 

S. Srinivasa Iyengar and C. Rama Rao for Respondent in do. 

K. Rajah Iyer and V. Satyanarayana for Appellant in Appeal 
No. 17 of 1931. 

C. Rama Rao for Respondent in do. 


5. Va Va 


Varadachariar and Burn, JJ. Appeal No. 402 of 1928. 
23rd October, 1934. 


Limitation Act (IX of 1908), S. 14, Art. 109—Condttions for 
applicability of S.14—Co-owners—Enjoyment by one sharer—S ust 
for recovery of profits from the enjoying co-sharer by the other 
—Articles applicable. 

For the application of S. 14 of the Limitation Act, it must be 
shown that the proceeding was being conducted bona fide and that 
it failed on account of want of jurisdiction or other defect ofa 
like nature. If a person misconceives his renedy-and proceeds by 
way of aclaim for restitution under S. 144, Civil Procedure Code, 
instead of proceeding by a suit, the time taken by those proceedings 
cannot be deducted under S. 14. Word ‘appeal’ in S. 14 may 
include ‘ revision’ (17 I.C. 593). 

I.L.R, 39 Mad. 62 and 43 M.L.J. 184 referred to. 

Art. 109 of the Limitation Act does not apply to the case of 
parties occupying the position of co-owners because in such a case 
the properties cannot be said to belong to the ‘ plaintiff ’ alone nor 
could the profits received by the other co-owners be held to haye 
been ‘wrongfully received’ .by them within the meaning of 
col. (1). The claim is more in the nature of compensation and 
not a claim for mesne profits. 
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-I.L.R. 18 Cal. 10, I.L.R. 51 Cal. 631 and I.L.R. 11 Pat. 22 
relied on. : 
The proper article aiei: is Art. 120. (See LL.R. 23 Cal. 
799, 29 C.W.N. 270 and I.L.R. 40 Mad. 291). 

The Full Bench in I.L.R. 45 Mad. 648 only shows that limita- 
tion will begin to run as from the date when the alienee took 
possession but it does not show what the period of limitation is, 
namely, whether it is under Art. 109 or under Art. 120. 

58 M.L.J. 74 and I.L.R. 43 Cal. 660 distinguished. 

I.L.R. 14 Cal. 509 and I.L.R. 16 Cal. 413 distinguished as not 
dealing with limitation but with the right to profits. 

V. S. Narastmhachariar for Appellant. 

B. Somayya and T. M. Venugopala Mudaliar for Respondents. 


S: Ve Va 


Varadachariar and Burn, JJ. A. S. No. 105 of 1930, 
23rd October, 1934. 


Hindu Law—Promissory note by manager—Decree on— 
Manager not sued as manager—Junior member's share, tf can be 
proceeded against in execution. 


On a promissory note executed by a senior member of a joint 
family, who was also the manager, a suit was filed against the said 
executant alone and a decree followed. In execution of that decree, 
the junior member’s share of joint family properties was attached. 
The junior member preferred a claim against it but the Court dis- 
missed it. holding that the debt was one binding on the family. In 
a suit under O. 21, R. 63, to set aside the order, 


Held, that inasmuch as the junior members were not made 
parties to the suit, nor the senior member was sued expressly as 
manager, and the decree was a personal decree against the 
executant, the executing Court had no jurisdiction to go into the 
question of the validity of the debt or the binding nature of the 
decree on the other members of the family. 

23 M. 597 distinguished. _ 

I.L.R. 8 Mad. 208 followed. 

Mayne, S. 487, 3 Lah. 288 and 54 M.L.J. 278 relied on. . 


K. V. Krishnaswams Aiyar, A. C. S si Atyangar and 
T R Srinivasa Atyar for Appellant. 

T. M. Krishnaswami Atyar and K. V. Ramachandra Aiyar for 
Respondent. 

SV, V: <- —— 
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Varađachartar and Burn, JJ. ` - A.S. No, 23 of 1932. 
19th October, 1934, ` A 


Sale—Prior contract to sell+Vendee paying money to á 
mortgagee as part consideration for the sale—Sutt for specific 
performance of contract to 3éll—Decreed but coniractee to pay sale 
price into Court—Rights of vendee, subsequent to contract to sell, 
to the amount. 


- The plaintiffs purchased from defendants 2 and 6under a sale 
deed Ex. A, dated 28th January, 1928, some properties and took 
possession of them, The Ist defendant had obtained an earlier 
agreement for sale of the same properties and filed a suit (O. S, 
No. 8 of 1928) -on basis of that for specific performance. There 
was a mortgage of 1916 in favour of 7th defendant. During the 
pendency of O. S. No. 8 of 1928, the plaintiffs as vendees under 
Ex. A paid Rs. 12,000 odd to the 7th defendant in-discharge of his 
mortgage. O. S. No. 8 was decreed and by the decree, the 1st 
defendant was directed to deposit Rs, 14,465 into Court. When the 
plaintiff applied to draw it out, the Court allowed only @ sum of 
Rs. 8,000 to be drawn out as the vendors did not admit that more 
than Rs. 8,000 should have been paid in discharge of the mortgage 
and directed the plaintiffs to a suit to work out their rights. Other 
decree-holders attached the fund in Court, and contended that the 
plaintiffs’ remedy was only against the properties, while the Ist 
defendant (purchaser) contended that he must proceed either 
against the fund in Court or personally against defendants 2 to 6. 


Held, that the case is not really one of subrogation in fhe true 
sense. By the sale prior to O. S. No. 8, the plaintiffs had become 
legal owners of the properties, though by virtue of S. 91 of the 
Trust Act, they held it for the benefit of the prior agreement holder 
(Ist defendant) to the extent necessary to give effect to the 
contract (22 M.L.J. 124; I.L.R. 26 Bom. 159; 1 L.W. 879 referred 
to). The decree in O. S. No. 8 directed the Ist defendant to 
deposit the whole amount and not merely the value of the equity 
of redemption subject to the mortgage. The lst defendant cannot 
therefore be held liable to pay over again. But as against defend- 
ants 2 to 6 and the attaching decree-holders, the plaintiffs are 
entitled to draw out the money and if they had failed to discharge 
the obligations under the sale deed (Ex. A), the vendors may have 
their remedy against them. To the extent of the amount paid by 
them, they will be entitled-to draw out from the fund and for the 
balance if any, they will have a personal decree against the 
vendors. : 

The Advocate General (Sir A. Krishnaswams Aiyar) and 
Dr. V.V. Chowdary for Appellant. 

NRC . 
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` P. Venkalaramana Rao, R. Srinivasa Aiyangar, M. V. Rama- 
swami Naidu, P. V. Vallabhacharyulu, G. Lakshmanna, G. 
Chandrasekara Sasiri, P. Somasundaram and K. Subba Rao for 
Respondents. 
Deve Ve l 
Madhavan Nair, J. S. As. Nos. 449 and 545 of 1933, 
24th October, 1934. 
Hindu Law—Will by father—Five sons—Will E E 


some properties in favour of two sons jointly—If they take as joint 
tenants or tenants-in-common., 





.A father, who had already made some provision for three out 
of his five sons, bequeathed some properties (a mortgage due to 
him) to the other two sons stating that he had already provided 
for the oiher three sons. 

:Relevant clauses of the will were: “Cl. (4). I hereby decide 
that the income of all the properties. .... should be enjoyed by 
my fourth son Velu Kutty and fifth son Sami Kutty and the male 
children born to them after my death to whom till now I have not 
given ....7’ “Cl. (5): Therefore it is hereby settled that on my 
death the above Velu Kutty and Sami Kutty should collect the 
imcome of the above properties and that they and their male 
children should for ever enjoy the same..... and on the above 
properties after my death excepting the aforesaid Velu Kutty and 
Sami Kutty no one else will have any rights whatsoever and these 
persons are only entitled for ever to enjoy the above properties by 
collecting the income thereof and have no right to encumber them 
or give possession of them to others”. 


One of these two sons died leaving no issue and in.a suit by 
the survivor of the two to recover the mortgage debt, it was con- 
tended that the brothers took it as tenants-in-common. 

Held, that when a father bequeaths property in favour of his 
‘sons, the presumption is that they take as joint tenanis and that 
further the indications in the will also pointed to that effect.- 

LL.R. 28 Mad. 363, ILL.R. 24 Mad. 429, I.L.R. 48 Mad, 827, 
I.L,R. 49 Mad. 98 and 65 M.L.J. 703 referred to. 

B. Sitarama Rao and P. Narayana Nair for Appellant in S. A. 
No. 449 and Respondent in 545 of 1933. 

:K. P. Ramakrishna Iyer and C. S. Swaminathan for Res- 
pondent in S.A. No. 449 and nee S.A. No. 545 of 1933. 
ie Ve 
Varadachariar and Burn, JJ, A. S. No, 94 of: 1930. 

25th October, 1934. l 

*? Focal ‘Boards Act, S. 225. cl. (3)—Tenders for Pigi 
4 ae *s tender accepted by Vice-President—Swbsequent can- 
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cellatton of ‘same by Presidenti—Suit for damages for improper 
cancellatton—If falls under S. 225, cl. (3). 


Pursuant to an invitation for tenders the plaintiff made a tender 
for toll-gate on 23rd March, 1925, which was accepted by the Vice- 
President of the Local Board on 24th during the President’s 
absence. The President had left directions that the leases of-tolls 
should be placed before him and he was therefore of opinion that 
the acceptance by the Vice-President’ was unauthorised. The 
President found another tender of a larger amount in respect of 
the same toll-gates. He accepted that and cancelled the acceptance 
of.the plaintiff’s tender on 31st March, 1925. On 17th January, 
1928, t.e., more than 6 months after the cancellation, the suit was 
filed for damages against the District Board for improper cancella- 
tion of the acceptance of his tender. 


Held, that the-suit was barred under S. 225 (3) of the Madras 
Local Boards Act. The real test of whether it is* an act done 
or purportmg to be done in pursuance or execution or intended 
execution of this Act” in S. 225 Cl. (1} is whether what is com: 
plained of is some act done in pursuance of the statute; and where; 
as in this case, the cancellation is the necessary result of what the 
President thought, in accordance with the terms of the Actas he 
interpreted them, his duty to accept the highest tender, it ‘cannot 
be said that it does not relate to an act done under the statute. 
Further this isa case of a contract which necessarily arises out of 
the statutory power given to the Local Body to levy tolls, 

1916 A.C. 242 relied on. 

ILL.R. 2 Mad. 124, 17 M.L.J. 390, I.L.R. 25 Bom. 387 and 28 
M.L.J. 147 distinguished. 

P. S. Narayanaswami Iyer and C. S. Swaminatha Tyer for 
Appellant. 

P. Govinda Menon for pecan 


S: Vae V: 


Madhavan Nair, and Cornish, J]. C.M. ANo. 82 of 1933. 
26th October, 1934. 


Civil Procedure Code, S. 145—Surety—Undertaking by.surety 
outside Court—If can be enforced under S.145 in execution. 

Where a person undertook by.a letter Ex. A—which was 
taken outside the Court as a matter of private contract between the 
parties—to be personally liable as a surety to the decree-holder in 
case the decree amount was not paid by the judgment-debtor 
within a given time, held that the surety could be proceeded 
against in execution under S. 145, Civil Procedure Code. The 
language of S, 145 (a) is wide enough to apply to any. contract of 
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saretyship whereby a personal liability has been undertaken for 
the performance ofa decree. PF 
1918 M.W.N. 764 dissented from. 
I.L.R. 42 All. 158 and I L.R. 53 Cal. 515 relied on. 
K. Kuppuswami for Appellant. 
P. Satyanarayana Rao for Respondent. 





S. V. V. i 
Varadachariar and Burn, JJ. A. S. No.2 . 
29th October, 1934. and 


S. A, No. 227 of 1933. 

` Transfer of Property Act, S. 53-A—How far restrospectwve 

—Part performance—Plea of—If can be pleaded in defence— 

Estoppel—Truth known to-the other party—Esto ppel ona question: ` 
of law. 

After the decision in 1934 M.W.N. 1037 (P.C.), even if at ie 
date of the suit by the legal owner the defendant in possession had 
an enforceable contract of sale in his favour, he cannot rely upon 
that fact as a defence to the claim in ejectment; he could at best. 
only apply. for stay of the ejeciment suit till he could obtain a 
decree for specific performance in proper proceedings. 

Section 53-A of the Transfer of Property Act is not ree: 
pective in respect of suits pending on the date of the coming into 
force of the Act (1st April, 1930). Such operation is clearly 
excluded by the concluding words of Cl. (d) of S. 16 of the 
Amending Act XX of 1929. There is also the fact that this was 
not relied on in 1934 M. W. N. 1037 (P. C.) either by the counsel 
or by the Board. The question if S. 53-A is not otherwise retros- 
pective and how far 63 M.L.J. 587, A.LR. 1934 All. 701 are correct 
left open. A.I.R.1933 Bom. 381 referred to. 

A.LR. 1934 All. 768 approved. 

There can be no question of any estoppel by reason of any 
representations, whether express or implied made to a person who 
knew all the facts; and also no representations on a point of law 
will constitute any basis for estoppel. 

IL.L.R 30 Cal. 539, I.L.R. 21 All. 285, A.LR. 1923 Mad. 11 and 
568 and A.I.R. 1927 Mad. 458 referred to. 

Having regard to the reasoning in the recent Privy Council 
cases itis not by any means certain whether the view taken in 
30 M.L.J. 559 can be safely followed in cases where there is not 
the additional fact present, vig., of the execution of a registered 
conveyance, though ofa later date in favour of the promisee. 

M.S. Venkatarama Ayyar for Appellant 

K. S. Krishnaswamt Atyangar, and 5 rinivasaraghavon and 
Thiagarajan for Respondents. 


S. V. V.- 





Varadachariar and Burn, JJ. Appeal No, 399 of 1932. 
29th October, 1934, 


Hindu Law—Release by A in favour of his mee and son— 
If effects division—Effect of—Debt of A prior to diviston—Sutt 
thereon after division—Son not a party to the suit—If son’s share 
can be sold in execution of the decree. 

A debt was contracted by the second defendant on 14th 
December, 1928. The second defendant, under the advice of elders 
and mediators, executed on Ist February, 1929, a release deed 
(Ex. A) in favour of his younger brother and his minor son, 
valuing his share at Rs. 5,000. The release was brought about as 
he had taken to bad ways and the property could not of 1erwise be 
preserved for the minor son. A suit was filed on the debt but to 
it the minor son was nota party; and in execution minor’s share 
was sought to be proceeded against. 


Held, that in so far as Rs. 5,000 was not a proper valuation of 
the second defendant’s share, his creditors can set it aside and 
proceed against his share. But that does not mcan that the release 
is wholly inoperative or that it is not a bona fide arrangement or 
that even after that date, the second defendant must be regarded 
as continuing in a state of non-division with his minor ŝon so as 
to make the minor son liable for debts contracted after that date 
or so as to make the minor's share liable to be proceeded against in 
execution of decrees made in suits towhich he has not been made 
a party. 

The Full Bench in I.L.R. 51 Mad. 361 has no doubt established 
that even after partition the son could be proceeded against, by way 
of suit, in respect of debts incurred by the father prior to the parti- 
tion. But after partition, that is, after the son and the father have 
ceased to be undivided, the son’s share could not be proceeded 
against in execution of a decree obtained against the father alone 
after the division. 


K. Rajah Atyar for Appellant. 
V. Ramaswamti Aiyar for Respondent. 
S: Vi V: 


The Chief Justice and King, J. C. M. A. No. 295 of 1931, 

- 30th October, 1934. 

Decree—Decree-holder adjudicated insolvent—O ficial Assn: 
nee sold decree debt to another—After adjudication and assignment 
of decree to another, insolvent applied for execution of the same 
decree—The assignee decree-holder applied for execution later on 
and relied on insolvent’s execution application to save bar of 
limitation—Limitation saved. l 

NRC 
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A, the holder of a money decree, was adjudicated insolvent in 
the High Court of Calcutta and all his properties including the 
decree debt vested in the Official Assignee of Calcutta, who sold 
the same to Bin public auction, A applied for execution after his 
adjudication and after the decree was assigned in favour of B and 
this application was subsequently dismissed. Later on B, the 
transferee decree-holder, applied for execution and to save the bar 
of limitation relied upon the execution application made by 4 after 
his adjudication, as giving him a fresh starting point, 


Held, that until the assignee of the decree applied for execu- 
tion and got his transfer recognised, it was competent for the 
decree-holder on record to apply for execution, and that the appli- 
cation made. by the original decree-holder, even though after 
adjudication, saved the bar of limitation. 


I.L.R. 18 Cal. 639, I.L.R. 43 Mad. 424 Sad I, L.R. 14 Lah. 744 
followed. 


EP. C. Gopalaratnam for V. V. Srinivasa Atyangar and 
R. Soundararajan for Appellant. 


M.S, Ramachandra Rao for Respondent, 
KC, 


Stone and Pakenham Walsh, JJ. A. S. Nos. 417 and 418 of 1929. 
-~ 30th October, 1934, 


Hindu Religious Endowments Act (II of 1927) Application 
under'S, 44—Order on—If appealable. 


Trustees of a temple under a scheme of a Court slices that 
the respondents, who held certain inams charged with the perform- 
ance of dancing girl services in the temple, had failed to perform 
the services and that therefore they (trustees) got the services 
performed by others, sought an order of Court under S. 44 of the 
Hindu Religious Endowments Act to recover, the amount from 
the respondents. The District Judge ordered as prayed for, An 
appeal was preferred against that order as if it were a decree. 


Held, that no appeal lies against that order. I.L.R. 57 Mad. 
271 is conclusive that the application which began the present 
‘proceedings is ‘not a plaint. Hence the order on it is not one 
passed in a suit and therefore is not a decree within the meaning 
ie, ele (eyo. LLR: 56 Mad. 712 doubted if good law after 
I.L.R.- 57 Mad. 271 (F.B.). What wasin effect held in I.L.R. 
56 Mad. 712 was that, owing to want of proper notice, the order 
of ‘the’ Board ‘could not operate as*a decree. The real ċonten- 
tion theréfore put forward on behalf of the appellant was that 
there was no decree at all. Possibly the decision is correct on such 


_ 
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a ‘basis but the other grounds of the decision cannot stand after 
I,L,R. 57 Mad. 271. 
-: P, Satyanarayana Rao for Appellant. 
V, Suryanarayana and V, Govindarajachari for Respondents, 
SIV V: 


Curgenven and Cornish, JJ, Cr. R. C, No, 540 of 1934, 
» 31st October, 1934. 


Criminal Procedure Code (V of 1898), S. 562 (1- A ona 
passed under, by a Stationary Sub-Magistrate with first class 
powers—A p peal to Sessions Judge—If hies. 

Where a first offender under 21 years of age was found guilty 
of house-breaking and sentenced by a Stationary Sub-Magistrate 
with first class powers to fine only under S. 562 (1-A), 

. Held, that S. 562 (1-A), Criminal Procedure Code, does 
not apply to a case of house-breaking, and sentence of fine alone 
without imprisonment is illegal, as under S. 457, Indian Penal 
Code, sentence of imprisonment is compulsory. 

. An appeal lies against an order passed under S. 562, Criminal 
Procedure Code and therefore an appeal lies also against an order 
of sentence passed unde1 that section. 

+135 E.R. 193 and 1 C.P. 553 followed. 

I.L.R. 46 All. 828, I.L.R. 52 Cal. 463, A.I.R. 1926 Bom. 382 
and 3 T-L-R. relied on. 

K. S. Jayarama Atyar and J. S. Vedamanickam for Petitioner. 

: Parakat Govinda Menon for The Public Prosecutor on behalf 
of the Crown. 

P. N. Marthandam Pillai and C. Rangaswam: for Accused 
2 to 4. Ti 
a uak MaMa : —— 
Venkatasubba Rao, J. ` C. R. P. No. 1549 of 1931. 
31st October, 1934. l 

Madras Local Boards Act (XIV of 1920), S. 227—Surcharge 
Rules, R. 6—Sum collected but not accounted for—Order of 
surcharge against President of Unton Board—Limitation for 
issuing cerlificate. 

The President of a , Union Board was charged personally to 
pay certain amounts which had been collected by the Union Board 
Bill Collector as house-tax and not brought into the accounts. It 
appeared that the discrepancy in the accounts was discovered 1 in 
October, 1925, but the surcharge certificate was issued in June, 
1929. The President filed an application under R. 6 of the Sur- 
charge Rules to set aside the order of surcharge and ¢ontended 
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that no surcharge certificate could be issued after three years from 
the date when the cause of action arose. 

Held, that there was no inconsistency between S. 227 of the 
Madras Local Boards Act and the Surcharge Rules, and as there 
was no period of limitation provided in the Rules for issuing a 
certificate of surcharge the Court could pass an order of surcharge 
on the President. 


C. S. Venkatachartar and D. Ramaswami Atyangar for 
Petitioner, 

P.V.Rajamannar for The Government Pleader (P. Venkat- 
ramana Rao) for Respondent. 


B. V. V. = 


Venkatasubba Rao, J. C. R. P. No. 1659 of 1931. 
31st October, 1934. 


Limitation Act (IX of 1908), Ss. 19 and 20—Debtor making 
payment towards debi—Letter stating no further sum due to credi- 
tor—Creditor sued for balance—Whether the payment could be 
considered an acknowledgment of debt as to keep alive the debt 
from becoming barred—Requisttes for saving limitation, what are. 

Where the debtor, when making a payment towards a debt, 
expressly states in a letter that beyond the amount he is remitting 
no further sum is due or, in other words, that the payment is in 
full discharge of the debt and where it is found that more is due, 

Held, that the payment has not the effect under S. 20 of the 
Limitation Act of removing the statutory bar; for it isa funda- 
mental principle that the statute will not be stretched unless the 
part payment is made as admission of a right in the recipient to 
the balance of the debt; in other words, the payment must be such 
as to amount to an acknowledgment of liability. 

19 Ch. D. 559, (1902) 1 K. B. 676, I.L.R. 44 Cal. 978 and 
ILL.R. 44 Bom, 392 at 396 referred to. 

The opinion to the contra in Mitra’s Limitation Act, Vol. I, 
p. 416 not approved. 

Held also that the acknowledgment in the letter is not suff- 
cient under S. 19 of the Act, the real test being whether the whole 
statement taken together can be construed as an admission of a 
subsisting liability. 

I.L.R. 45 Mad. 443, 46 M.L.J. l and 25 M.L.J. 259at 265 
referred to. 


K. S. Rajagopalachari and B. R. Sethuraman for Petitioner. 
S. Thyagaraja Aiyar as Amicus Curiae. 
KG: 
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Pandrang Rao, J. Cr. R. C. Nos. 388 and 456 of 1934. 
31st October, 1934, 


Land Customs Act (XIX of 1924), S. 7 (1) (c)—Accused 
charged for smuggling goods from French into British Territory 
without payment of customs duty—Onus on the prosecution that 
goods had been actually conveyed. 


Where the accused were charged under S. 7 (1) (c) of the 
Land Customs Act, in that they aided in importing and conveying 
dutiable goods without payment of customs duty from French 
Territory into British Territory and were convicted as they were 
found in possession of such goods and were not able to prove that 
the goods were not smuggled, 


Held, the assumption that the onus lay on the accused of 
proving that duty had actually been paid was wrong, as it was the 
duty of the prosecution to prove the goods had been actually 
conveyed from French into British Territory without payment of 
customs duty. 


K. S. Jayarama Atyar and Muthukumaraswami Sastri 
for lst Accused. 

V. Rathnam for 4th Accused. 

KC. 


Venkatasubba Rao, J. C. R. P. No. 766 of 1933. 
1st November, 1934. 


Court-Fees Act (VII of 1870), S. 17—Sust on two security 
bonds—Identtly of parties and properties offered as security—Suit 
to enforce hypothecation—Court-fee payable—Transfer of Pro- 
perty Act (IV of 1882 as amended), S. 67-A—Effect. 


The defendants who had given five different promissory notes 
to the plaintiff executed on two later dates two security bonds to 
the promisee by which they offered certain immoveable properties 
as security for the principal and interest due on the promissory 
notes. As both the bonds were executed to the same person the 
plaintiff instituted a single suit under S. 67-A of the Transfer of 
Property Act for recovery af the amount and prayed for a mortgage 
decree. The Lower Court held that the suit could not be regarded as 
one on the security bonds only and held that the plaintiff had to pay 
Court-fee on the amount claimed on each promissory note. It 
further held that even if the suit could be deemed to be one on the 
security bonds the Court-fee payable was the aggregate of the 
Court-fee payable on a plaint on éath security bond. 

Held, in revision, that the suit was on the security bonds, and 
Court-fee was payable on the two bonds as on distinct subjects. 

65 M.L.J. 252 relied on, 
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. - Held further that the suit could not be held to cofiprise a 
single subject, namely, the claim in respect of the two bonds;-merely 
because S. 67-A of the Transfer of Property Act prescribed a 
single suit under those circumstances. | 

M. Krishna Bharathi for Petitioner. ne 

P. V. Rajamannar for The'Government Pleader (P. Venkat- 
ramana Rao) for Respondent. 


B. V. V. — 

Varadachariar and Burn, JJ. ` A. S. No. 87 of 1930. 
1st November, 1934. be 
Nattukottai Chetiy—Thirup pani—Funa f or—De posit by plain- 

tiffs in defendants’ firm—Sutt if maintainable by plaintifs 

individually, nen 

One M (a Nattukottai Chetty) had collected certain moneys 
witha view to performing some Thiruppani work in a particular 
temple, but with a view to allow the fund to increase by way of 
interest before the work was begun, he had left the moneys in the 
defendants’ firm under the usual deposit arrangement. From time 
to time accounts in respectof this sum used to be looked into and 
settled and fresh deposit receipts executed by the defendants’ firm. 

After M’s death, his sons looked into the account and arrived at a 

settlement. A letter (receipt) was passed by the defendants to the 

plaintiffs, in the name of the plaintiffs, the body of the letter 
stating that it is the Thiruppani (repairs) account. The plaintiffs 
brought the suit on foot of the letter to recover the sum indi- 
-vidually and not as trustees of the fund. , 

Held, the suit was maintainable. It is one thing to say that in 
the interests of the Thiruppani trust the proceeds when recovered 
should be safeguarded, but quite a different thing to say that they 

must sue as trustees. a 
M. Patanjali Sastri and K. Ramanathan Chettiar for Appel- 

lants. ` 


K. Rajah Aiyar, A. V. Viswanatha Sastri and S. Varadarajulu 
Naidu for Respondents. 


Dy E 
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Stone and Pakenham Walsh, JJ. Appeal No, 232 of 1929. 
1st November, 1934, 

W1ll—Construction—Testator by words giving his wife pomis 
to discharge certain debis and later in ihe same document 
bequeathing properties left after discharging such debts in favour 
of a son-in-law on the death of the limited owner—Whether gift 
over repugnani—V alidity of gift over. 

In a suit the question arose as regards the construction of the 
provisions of a will executed by one S inthe year 1899 and the 
material portion of the will ran as follows:—‘‘ After my death, 
my wife, P, enjoying with all rights and powers of alienation by 
gift, exchange or sale the moveable and immoveable properties . 

shall herself discharge the debts payable by me on 
bonds and pronotes amounting to Rs. 3,000. I have already given 
full power to the said P, my wife, for effecting sales, etc., after my 
death, in respect of my immoveable and moveable properties either 
for the purpose of discharging the debts or for any other reason. 
: . After my death, my wife, P, shall have my obsequies per- 
formed by my son-in-law N ... . .at acost of Rs. 300 
(Rupees three hundred) up to the first anniversary of my death, 
which shall be paid by my wife, the said P. If, after the alienations 
that may be made by my wife, P, for the purpose of discharging 
the aforementioned debts and for meeting the aforementioned 
expenses, there be any property, moveable or immoveable, left at 
the time of her death, the same shall be taken, after her death by 
my son-in-law the aforesaid N.” The plaintiff who was the 
daughter of the testator by his first wife claimed the properties on 
the ground that she was the stridhanam heir of the first taker under 
the will, as P got an absolute estate under the provisions of the 
said will and that the gift over in the will in favour of N was 
repugnant and uncertain. 

Held, that even though the words “sia ca gs Gogg” and 
the powers of alienation by gift, exchange or sale, when uncon- 
trolled by the context might indicate an absolute estate, still, in the 
present case, as the testator had mentioned the discharge of his 
debts in the same sentence and made a gift over after the death of 
P to his son-in-law N of the properties that were unalienated, the 
gift over was valid,and took effect on thé death of the first taker P 
who took a life-estate with full powers of alienation. 

64 E. R. 539 (Stable v. Bull), 12 C. W. N. 412, IL. R. 22 
Bom. 409 and L.R. 59 I. A. 268 (P. C.) referred to. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. Balasubrahmanta Atyar for Appellants. 

_ T. R. Venkatarama Sastriar and T. S. Ramaswami Aiyar ‘for 
Respondents. 


KC: —— 
NRC 


Varadachariar and Burn, JJ. A. S. No. 286 of 1931. 
2nd November, 1934. 

Hindu Law—Adoption by widow—Alienations by widow— 
Validity of-—Will in 1903 by acoparcener bequeathing half share— 
If effects a severance of staius—Decree against widow and son by 
widow as guardian—Son, if can plead invalidity without setting 
aside the decree. 

One N died in 1903 leaving behind him surviving his widow 
D and his brother R. The plaintiff was adopted by the widow in 
March, 1905, on the strength of an authority given to her by the 
husband by his will (Ex.O). During the plaintiff’s minority, the 
widow alienated a number of items and the suit was filed by the 
plaintiff within three years after his attaining majority to recover 
possession of the items so alienated. Some of the properties were 
sold by the widow to discharge a debi due to her brother under a 
decree passed against her and the plaintiff represented by her as 
guardian, on foot of a mortgage executed by the plaintiff’s father 
N. The decree was ex parte. 

Held, that though as a matter of law it is open to the plaintiff, 
wha was then a minor, to attack that decree on grounds of fraud 
or collusion or gross negligence of the guardian, yet it does not 
mean that the decree can be treated as void even before it is set 
aside in the proper manner. 

Some of the other.items were sold in execution of a mortgage 
decree, but the plaintiff was not a party to that suit or decree. 
That mortgage was made by R in February, 1905, before the 
plaintiff’s adoption and therefore according to 55 M. L. J. 401, 
R would have been the sole owner of the properties if N had died an 
undivided coparcener. The plaintiff claimed that by the terms of 
N’s will (Ex. O), N had definitely declared his intention to become 
divided from R and made a disposition of his half share on that 
footing. There was no evidence either that it was communicated 
or brought to R's notice before N’s death. 

Held, that it must at least be shown that the will or the state- 
ments therein had come to the knowledge of the other coparceners 
before the testator’s death. 

A.L.R. 1927 Mad. 1066 and 104 I.C. 650 referred to. 
| A. S. No. 290 of 1927 and A. S. No. 280 of 1930 distinguished. 
_ In any case the martgage and the sale having taken place 
before the theory of division of status by a unilateral declaration 
af intention was laid dawn in J.L.R. 39 Mad. 159 and as in accord- 
ance with LL.R. 27 Mad. 131 the rights of parties under trans- 
actions like these should as far as passible be determined with 
reference to the law at the time of the transaction, it cannot be 
said that the will operated as a division of status. 
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B. Somayya for Appellant. 

C. Rama Rao and Vasudeva Rao for Respondent. 

Se. Va Vi 
Pakenham Walsh and Varadachariar, JJ. A.S. No. 127 of 1930. 

Sih November, 1934, 

Grani—Constructton—Jaghtr—If grant conferred an absolute 
estate. 

Certain lands were granted to one Syed Mirza and confirmed 
by the Nizam to his grandsons, Mir Syed Ali and Mir Hasan and 
their descendants by the following firman, “ a block of one chevar 
land excluded from the total area of Marrigunta Mouzi chevandra 
of the office of the above said Pargana according to the record for 
the maintenance of Syed Mirza, etc., according to the firmans 
Mahammed Kholi and Khutbaul is fixed, now, the land in question 
is confirmed to Mir Syed Ali and Mir Hasan grandson of aforesaid 
Syed, etc., along with Aulad Ahfad (sons and grandsons). The 
said land should be delivered to the aforesaid grantees, that the 
usufruct of it be utilised by them and pray for the eternity of 
Kingdom, In this matter it is strictly ordered accordingly.” 

- Held, it is an absolute grant and not a grant creating only a 
succession of life estates. A mortgage therefore by one of the 
grantee’s descendants is valid even beyond his lifetime. 

I. L. R. 3 Bom. 386 and I. L. R. 46 Cal. 683 dicta cutie’: 

I. L. R. 15 Bom. 222 applied. 

When a Jaghir is granted in indefinite terms, it is taken to be 
for the life only of the jaghirdars. But when it is to grantee and 
his heirs and there is nothing to control the ordinary meaning of 
the words, he takes an absolute interest. 

S. Rajaraman for M. Ramachandra Rao for Appellant. 

Y. Suryanarayana for P. Somasundaram for Respondent. 

S. V. V. 
Varadachariar and Burn, JJ. A. S. No. 305 of 1928. 

9th November, 1934. 

Easemeni—Right to dam and take water—Nature and extent 
of—Easements Act, Ss. 23 and 28, 

It will not be correct to define a right to take water from a 
stream in terms of quantity of water; if the right of every person 
so entitled is to be defined in terms of “ quantity” it will not be 
possible in times of scarcity to find enough water for all. 

Where the defendants, who were not riparian proprietors but 
were taking water to their channel from a river by putting up à 
dam at a particular place and of particular dimensions and struc- 
ture, they will not necessarily be entitled to alter its site, dimension 
or structure merely on the ground that in a particular season, it 
does not serve to give them as much water as they have been 
accustomed to get. Sub-cl. (e) of S. 28 enacts that the extent of 
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the prescriptive right and the mode of its enjoyment must be 
determined by accustomed user of the right; and where the right 
claimed is one to put up a dam across a stream it must, in respect 
of the nature and extent of the obstruction permissible, be 
measured by the way it has been exercised during the prescriptive 
period. A right to put up a temporary dam will not entitle the 
putting up of a masonary dam. 
. 58 M. L. J. 285 and 9 I. C. 636 relied on. 
T, Kumaraswamiah for Appellant. 
P. Venkataramana Rao and P. V. Rajamannar for Respondent. 


S. Ve Va 
Pakenham Walsh, J. C.R. P. Nos. 1654 and 1655 of 1931. 
9th November, 1934. 

Practice and procedure—Civil Procedure Code, O. 21, R. 69— 
Application for adjournment of sale by third pariy—Condtttonal 
adjournment on payment of a sum—Third party again applying 
for adjournment—Refusal of—Amount deposited, if can be 
claimed. 

Under ©. 21, R. 69, Civil Procedure Code an application was 
made by a third party for an adjournment of sale on the allegation 
that he proposed to buy the properties from the judgment debtors. 
Adjournment was granted on condition of his (third party appli- 
cant) depositing Rs. 2,000 into court, ostensibly towards the 
decree. He applied again on the adjourned date for further 
extension of time which was refused. He thereupon applied for 
return of the Rs. 2,000 deposited by him. The Lower Court 
directed the return holding that the order to deposit was illegal 
and there was no power under the code to pass the order. 

Held, (a) that an application to review the order did not lie 
as O. 47, R. 2 had no application. 

(b) that the court had power to deal with the adjournment 
of sale. A regular condition was imposed, both parties submitted 
to it and it was not challenged. Under these circumstances the 
order must stand. 

A.I. R. 1924 Mad. 406; I. L. R..9 All. 191 (P.C.) and 32 
M. L. J. 434 followed. 

(c) The respondent (applicant) was estopped by his con- 
duct from seeking to get the order set aside. He took advantage 
of the stay granted on these conditions and he cannot now be 
heard to say that the condition was illegal. 

L. R. 2 L.A. 219, I.L.R. 56 Mad. 737 and 25 L.W. 170 applied. 

T. E. Ramabhadra Chari for S. Tyagaraja Iyer for Petitioner, 

R. V. R. Thathachariar for Respondent. 

S. V. V. 
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Stone and Pakenham Walsh, JJ. A. S. No. 306 of 1929. 
15th November, 1934. 


Mortgage—Hindu father and managcr—M ortgage of 56 acres 
—Alloiment of 45 acres therefrom io another branch at partition— 
Purchase of the 45 acres by gi aaa orlgagor (execurami) if 
liable for full mortgage amount. 


The frst defendant’s father for himself and his son (1st 
defendant) mortgaged in 1913 for Rs. 2,000 56 acres of family 
property to the plaintiff. At that time the first defendant’s father 
was manager of a joint family consisting of himself, his son first 
defendant and defendants 5 to 7, etc. Subsequently there was a 
partition in the family and 45 out of the 56 acres mortgaged were 
allotted to the share of defendants 5 to 7 and the other properties 
were given to the Ist defendant and his father. In-1914, plaintiff 
purchased the 45 acres from defendants 5 to 7, and then filed this 
suit to recover the mortgage amount from the property ihat was 
allotted to the first defendant’s branch. The third defendant had 
purchased some properties that fell to the first defendant and he 
was added as a party, as he had undertaken by the sale to him to 
pay consideration towards the mortgage. 

Held, that the third defendant should pay the amount of the 
consideration, which he undertook to and was willing to pay. 
The first defendant was not bound to pay the whole amount but 
only that portion of the debt as falls on 11 acres allotted to him, 
(as by the sale of 45 acres to the plaintiff, the mortgage became 
pro rata discharged) minus the amount that is paid by the third 
defendant. i 

LL R. 43 Mad. 372 and I.L.R. 22 All. 284 followed. 

V. Govindarajachars for Appellant. 

B. Jagannadha Doss and V. Suryanarayana for Respondents. 

Sa Very: 


Oe ee A S. A. No, 190 of 1931. 
13th November, 1934. if 


Landlord and tenant—Provision in the lease deed for enhanc- 
ed rent on altenatton—Breach—Acceptance of rent at the original 
rale for a long time afier-the breach—Knowledge—No waiver— 
Tenant liable to pay at the enhanced rate—IWhether penalty. 

A mulgeni lease provided ‘‘we shall have no right to alienate 
the mulgeni right to any one else by way of mortgage, ‘arwar’, sale, 
etc. If in contravention thereof we alienate to others, we shall 
pay a ‘geni’ at Rs. 250 per year from that time’. The original 
rent fixed was at a certain rate smaller than the rate mentioned in 
the letter. The tenant sold the mulgeni interest on 28th January, 
1910, to his brother. There was a reconveyance on a later date. 


Plaintiff brought the suit in 1926 for one year’s rent at the enhanc- 
NRC 
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ed raté. The lower appellate Court was of the opinion that the 
plaintiff and his father were receiving rent at the original rate for 
a long time after 1920, and that the plaintiff should have been 
aware of the breach long ago and therefore the claim for the 
amount at the enhanced rate was not sustainable. 

Held, that even though the plaintiff had been aware of the 
breach and he had accepted the rent at the original rate with the 
knowledge of the breach, there was no estoppel or waiver and the 
plaintiff was entitled to claim the enhanced rate mentioned in the 
document. 

Held, further, that such a clause was not imposing a penalty. 

Halsbury’s Laws of England, Vol. XVIII, para. 944 relied on. 

O biter —Even if it isa penalty, the Court has no power to 
relieve against. 

I.L.R. 42 Mad. 654 (F.B.) referred to. 

B. Sitarama Rao for Appellant. 

K. Srinivasa Rao for Respondent. 





K.C. 
Ramesam and Stone, JJ. ; A. S. No. 1 of 1930 
14th November, 1934. and 


A. S. No. 234 of 1933 (connected). 


Civil Procedure Code (V of 1908), O. 9, R. 9—Suit for parti- 
tion and accounts between tenants-in-common—Interest on profits 
whether can be allowed in the absence of a written demand 
between tenants-in-common—Order of dismissal of a prior sutt 
for partition—Whether subsequent sust barred. 

In a suit for accounts between tenants-in-common, no interest 
is to be allowed on the share of profits awarded to one tenant-in- 
common against another tenant-in-common, in the absence of a 
written demand for interest. 

I.L.R. 53 Mad. 549 referred to. 

A prior dismissal under O. 9, R.9, Civil Procedure Code, of a 
suit for partition does not bar a subsequent suit for partition, as 
suits for partition are on recurring causes of action. 

` 1917 M.W.N. 327 distinguished. 

I.L.R. 49 Mad. 939 at 941 followed. 

C. Unikanda Menon for Appellant in A. S. No, 1 of 1930. 

B. Siiarama Rao for Respondent in A. S. No. 1 of 1930. 

P. S. Narayanaswami Aiyar for Appellant in A. S, No. 234 of 
1933. 

B. Sitarama Rao and C. V. Harihara Aiyar for Respondent 
in A. S. No. 234 of 1933. 


K.C. — 
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Ramesam and Stone, J]. A. S. No, 158 of 1928. 
15th November, 1934, - 


Company—Memorandum and Articles of Association—Articles 
providing for appointment of A as managing agent—Draft terms— 
Draft stating that the agreement was provisional till company 
obtained certificate of commencement—A acting as managing agent 
in faci—No agreement with A in terms of drafi—A drawing 
moneys from Bank—Liability of A to refund those amounts— 
Liability of Bank for wrongful payment. 


Under the Articles of Association of a limited company, A 
was to be appointed managing agent of the company on the terms. 
of a draft agreement attached to the Articles as a schedule. The 
company’s seal was to be affixed after the incorporation to an’ 
agreement on these terms. The draft also mentioned that the 
agreement was to be provisional only till the company obtained the 
certificate of commencement of business. In fact the company 
after incorporation did not enter into any agreement with A, but 4 
in fact worked as managing agent for some time when he resigned, 
the resignation being long before the certificate of commencement- 
of business. During A’s de facto management A operated on the 
company’s moneys in the Banks and paid himself his remuneration’ 
as: mentioned in the proposed draft agreement and also paid-the 
preliminary expenses. The company later sued both A and the 
Bank for recovery of the amount operated upon by A who had in 
fact no authority to act as managing agent of the company. 


Held, the company could not recover from 4 because the com- 
pany had had the benefit of the services of A and the withdrawals 
from the Bank by A were proved to be for proper purposes. There 
is a vital difference between the conipany suing A for these 
amounts and 4 suing the company for recovery of these 
amounts, in which latter case under the authorities A could not 
succeed, The company could not recover from the Bank, because 
the Bank was under the law only bound to look to the Memo- 
randum and Articles and was entitled to presume that what was 
mentioned in the Articles was in fact carried out. 


The scope of an action for money had and received discussed ` 
in the light of Sinclair v. Brougham, (1914) A. C. 398. 


The effect of pre-incorporation contracts and contracts prior to 
the certificate of commencement of the business and the effect of 
the Articles constituting a contract between the company and 
members and outsiders discussed. 


S. Srinivasa Atyangar with T. M. Ramaswami Aiyar for 
Appellant. 
NRC 
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The Advocate-General (A. Krishnaswamt Aiyar), S. Pancha- 
pagesa Sastri and K. R. Krishnaswami for Respondent. 
S: V.V.. 
Ramesam and Stone, JJ. C. R. P. No. 1005 of 1930. 
15th November, 1934. 

“Civil Procedure Code (V of 1908), Ss. 63 and 73—Receipt of 
assets by the superior Couri deemed to be on behalf of all the exe- 
cuitons pending in the superior and inferior Courts—Effect of— 
Permission to bid and set off—Effect of, on the right of other 
decree-holders to rateable distribution. 





A’s money decree against X in a District Munsif’s Court was 
being executed by attachment of X’s house, In execution of B’s 
money decree against X in the Subordinate Judge’s Court the 
same house was already under attachment. B purchased the house 
in execution sale under his decree after obtaining leave from Court 
to bid and set off. A thereafter applied to the Subordinate Judge’s 
Court for rateable distribution without applying for and having his 
decree transferred from the Munsif’s Court to the Subordinate 
Judge’s Court. 

Held, iollowing 26 M. L. J. 406, that A was entitled to rateable 
distribution, that the receipt of assets by the Subordinate Judge’s 
Court must be deemed to be on behalf of all the Courts where 
execution was already pending, and the order to set off the price 
towards B’s decree did not affect A’s right to rateable distribution 
because 4 had prior to the sale and the order to set off attached the 
house. 

65 M. L. J. 569 distinguished. 

T. M. Ramaswami Aiyar for Petitioner. 

K.S.Venkatarama Atyar for Respondent. 

S. V. V. 

Varadachariar, J. C. R. P. No. 1664 of 1934. 
16th November, 1934. 


Civil Procedure Code (V of 1908), S. 115—Revision—Inter- 
ference in—Shuiting out of legitimate evidence. 





If the Court below shuts out evidence which a party is legiti- 
mately entitled to lead, there is no reason why the aggrieved party 
should be compelled to wait to file an appeal against the decree 
and then ask for remand on the ground of wrongful exclusion of 
evidence. The High Court will in such cases interfere in revision 
to avoid such consequences. 

The Advocate-General (A. Krishnaswami Aiyar) and 
V. Govindarajachari for Petitioner. 

K. Kuppuswami for Respondent. 

Oe Ve Ve 
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Venkatasubba Row, J. C. R. P. No. 490 of: 1934. 
19th November, 1934. 

Registraiton Act (XVI of 1908) (Amendment Act XXI a 
1929), $.17 (2) (vi)—Exrxecution in a Small Cause sutt—Claim by 
another that properties were charged io him on a -compromise 
decree in a previous suti—Subject-maiter of the suit—Saime 
properties applied to be attached before judgment in the previous 
suit—Claim to be allowed on the compromise decree on the ground 
of iis requiring no registration. 

In the execution of a small cause decree a claim was put in by 
another decree-holder against the defendant on the ground that the 
properties sought to be now brought to sale had been charged to 
the claimant in a compromise decree passed in a previous suit. 
When in the previous suit the application for attachment before 
judgment and the suit itself came before the Court for disposal on 
the same day, the suit was compromised and a decree was passed 
in the suit creating a charge on the properties in favour of the 
then plaintif. On the objection that the charge was inoperative 
as the compromise decree creating such a charge had not been 
registered as required by S. 17 (2) (vi) of the Registration Act, 

Held, that the application for attachment was a ‘proceeding’ 
within the meaning of S. 17 (2) (vi) of the Registration Act and 
the property now sought to be sold was the subject-matter of the 
proceeding. The compromise decree in that suit should be deemed 
to be one made in the attachment application also and did not 
therefore require registration. 

V. Ratnam for Petitioner. 

K. Bhashyam Aiyangar and K. Venkataramani for Respond- 
eni. 

KC -— 


Madhavan Nair, J. S. A. No. 1299 of 1930. 
19th November, 1934. 


Mortgage—Sutt by first mortgagee without im pleading second 
mortgagee—Decree—Sale im execution—Later suit by second 
mortgagee without adding first mortgagee—Execution sale thereon 
—-Contest between the two purchasers—Righis of —Limitation for 
suit by first morigagee-purchaser—When starts. 

The plaintiff purchased certain properties on 6th November, 
1919, in execution of a mortgage decree in O. S. No. 512 of 1914. 
The mortgage sued on was dated 18th December, 1902. The 
contesting defendants had purchased the same properties on 
9th October, 1917, in execution of another mortgage decree O. S. 
No. 68 of 1916. This mortgage was of 18th March, 1908. In 
neither of the suits was the other mortgagee made a party. 
When he brought his suit, the frst mortgagee was not aware of 
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the puisne mortgage. The purchaser in execution-of-O.S. No. 68 of 
1916 (puisne mortgagee’s suit) obtained delivery on 13th October, 
1917. When the plaintiff, purchaser in O. S. No. 512 of 1914 
(prior mortgagee’s swt) attempted to get delivery, he was resisted 
by the defendants, The plaintiff thereupon filed this suit for 
possession and in the alternative for recovery by sale of the mort- 
gage amount due under the prior mortgage. The defendant 
pleaded limitation in that the first mortgage was of 1902 and more 
than 12 years had elapsed. 

Held, following A. S. No. 65 of 193267 M.L.J. (N.R.C.) 26 
and 14 A.L.J. 1146 that the plaintiff gets a fresh cause of action 
by reason of the decree and purchase in 1919 in execution of O. S. 
No. 512, as the prior mortgagee was not aware of the existence 
of the puisne mortgage, and the suit is not therefore barred. 

I. L. R. 47 Mad. 551 distinguished. 

61 M. L. J. 316 referred to. 

38 C. W. N. 1178 and 24 A.L.J. 661 not followed. 

C. S. Swaminathan for Appellant. 

P. S. Narayanaswamt Aiyar and P. S. Ramachandra Aiyar 
for Respondents. 

S. V. V. —— 


Madhavan Nair, J. S. A. No. 405 of 1931. 
21st November, 1934. 

Limitation Act (IX of 1908), Arts. 144 and 148—Co-mort- 
gagor redeeming the mortgage—Effect of. 

Where certain co-owners mortgaged their properties with 
possession in 1889, and in 1892 or thereabouts all of them except 
one-left the properties, and the co-owner who was left thereafter 
kept the others out of possession and enjoyed the properties as 
though it was his own, and subsequently in 1908 he sold the entire 
properties to a third person who in 1909 redeemed the usufruc- 
tuary mortgage and remained in possession and the other 
co-owners sold the properties in 1925 and the purchaser from 
them brought a suit for partition and recovery of possession 
of their shares, 

Held, that the suit was barred by limitation and adverse 
possession, that a co-mortgagor redeeming the mortgage had only 
a charge under old Section 95 of the Transfer of Property Act, 
that the Article applicable was Art. 144 0f the Limitation Act and 
that Art. 148 was not applicable. 

I. L. R.41 Mad. 650, I. L. R. 46 Cal. 111 and 41 M.L. J. 501 
followed. 

P, S. Narayanaswami Atyar for Appellant. 

C. S. Swaminadhan for Respondent. 

5, V. V. 
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Pakenham Walsh and Varadachariar, JJ. A. S. No. 208 of 1930. 
3rd December, 1934. 


Deed—Consiruction—Prior clause giving estate absolutely— 
Later clause providing for devolution of properties left behind— 
Meaning of—If takes away power of disposition by will. 

At a partition between four members of a tarwad, the tarwad 
properties were divided into four shares, and allotted to the mem- 
bers individually. The document gave very large powers of 
disposition to the sharers in respect of the properties that fell to 
their respective shares. The deed stated that “henceforth the 
respective persons shall enjoy the entire property with absolute 
right such as purchase, sale etc. .... Hereafter one sharer shall 
have no manner of right, interest, title or entry in the entire pro- 
perty allotted to the other sharer” and later on another clause 
Stated that “if, while the respective sharers are enjoying their pro- 
perty ....,amy one sharer dies and if any properties of the 
deceased sharer is left (behind) such properties shall devolve 
in equal shares on the others out of us living”, 

K, One of the sharers, executed a will on 21st September, 
1924, bequeathing those properties that fell to his share in favour 
of his wife and children. The other sharers contended that K 
could not dispose of by will and that they were to get it under the 
later clause in the deed. 

Held, that assuming the clause is not void as being a gift over 
of an estate already given away in absolute terms, yet the earlier 
words were clear and strong that K could dispose of the proper- 
ties by gift inter vivos and the words ‘purchase and sale’ were 
analogous to technical expressions describing an absolute estate. 
As such there is no reason to differentiate between gifts inter vivos 
and dispositions by will. The will was therefore valid and it is 
only properties that are undisposed of either inter vivos or by will 
that will fall under the later clause, 


22 Bom.L.R. 1005, distinguished. 

29 M.L.J. 214, A. S. No. 232 of 1929 and I.L.R. 8 Cal. 138, 
referred to. 

T. R. Venkatarama Sastriar and P. Govinda Menon for 
Appellant. 

B. Stiarama Rao for Respondent. 

Se Va Va 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—LoRD THANKERTON, LORD ALNESS AND SIR 
GEORGE LOWNDES. 


Popuri Ramayya .. Appellant* 
v. 
Putcha Lakshminarayana .. Respondent. 


Madras Estates Land Act (Madras Act I of 1908), Ss. 3 (2) (d) and 189 
—Ctuil Procedure Code, 1908, S.9—Definition of “estate’—Construction of 
inam grant—Presumption as to inclusion or non-tncluston of kudivaram right 
—Burden of proof—General rule in favour of jurisdiction of Crvil Court. 


In a suit to recover rent or damages for use and occupation of agricul- 
tural holdings in the plaintiff’s inam village, the defendants pleaded that 
having regard to the definition of “estate” in S. 3, sub-S. (2) (d) of the 
Madras Estates Land Act, 1908 (“any village of which the land-revenue 
alone has been granted in inam to a person not owning the kudivaram 
thereof ”), the village in question was an “estate” and therefore that the 
jurisdiction of the ordinary Civil Courts was excluded by virtue of S. 189 of 
the Act. The plaintiff relied on a grant of 1810 which was not, however, 
produced, and extracts from the inam register of 1861 afforded the only 
documentary evidence as to the nature of the grant. 


Held, on the question whether the plaintiff was the owner of the 
kudivaram right as well as of the melvaram right, and whether the grant of 
1810 conveyed both varams, 


(1) That the fact of there having been cultivating tenants in the village 
prior to the grant did not raise a presumption of fact that the Zemindar had 
not the kudivaram right. 

(2) That there was no presumption either way as to the inclusion or 
non-inclusion (in the grant) of the kudivaram right. 

(3) That the evidence being inconclusive as to whether the grant of 1810 
conveyed the kudivaram right or not, the general rule laid down in S. 9 of 
the Civil Procedure Code in favour of the jurisdiction of the Civil Court 
applied, and the onus was therefore on the defendants (who sought to 
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exclude the jurisdiction of the Civil Court) to prove that the grant was of 
the melvaram only. 


(4) That the defendants not havıng discharged the burden of proof 
which lay upon them, they had failed to prove that the inam was an “estate ” 
within the statutory definition so as to oust the jurisdiction of the Civil 
Court. 

Srimath Jagannatha Charyulu v. Kutumbarayudu, (1914) I.L.R. 39 Mad. 
21: 27 M.L.J. 233, approved. 

Suryanarayana v. Patanna, (1918) L.R. 45 I.A. 209: I.L.R, 41 Mad. 1012: 
36 M.L.J. 585 (P.C.) and Seethayya v. Subramanya Somayajulu, (1929) L.R. 
56 I.A. 146: I.L.R. 52 Mad. 453. 56 M.L.J. 730 (P.C.), referred to. 

Appeal No. 66 of 1931 from a judgment and thirteen 
orders, dated the 11th October, 1927, of the High Court, 
Madras, reversing a judgment and thirteen orders, dated the 
Sth August, 1922, of the District Munsif of Tenali and 
remanding the suits to the said District Munsif’s Court of 


Tenali for fresh disposal according to law. 


The appeals arose out of a series of suits filed in the District 
Munsif’s Court of Tenali in which the plaintiff sought to recover 
from various defendants damages for use and occupation of the suit 
lands, which were admittedly all within the plaintiff’s Agraharam 
vilage, and a common issue in all the suits was whether that 
Agraharam was an “estate” within the definition in the Madras 
Estates Land Act and whether therefore the Civil Court had 
jurisdiction to try the suits. The High Court held that inas- 
much as the defendants contended that the Civil Court had no 
jurisdiction to entertain the suits the onus was throughout on them 
to prove that the suit inam was an “ estate ”. The learned Judges 
held that the defendants had failed to discharge that onus, and 
that therefore the jurisdiction of the Civil Court had not been 
ousted. 


J. M. Parikh for appellant. 
De Gruyther, K. C. and Narasimham for respondent. 


30th January, 1934. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—This is a consolidated appeal against 
a judgment and thirteen orders, dated the 11th October, 1927, 
of the High Court of Judicature at Madras, which set aside a 
judgment and thirteen orders, dated the 9th August, 1922, of 
the Court of the District Munsif of Tenali. 


The appellants are the respective defendants in thirteen 
suits brought by the respondent to recover rent or damages 
for use and occupation of agricultural holdings in the 
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respondent’s enfranchised inam village of Siripuram, and the 
only question in the appeal is whether the jurisdiction of the 
ordinary Civil Courts is excluded by virtue of S. 189 of the 
Madras Estates Land Act (Madras Act I of 1908). It is clear 
that, in the present case, the determination of that question 
will depend on whether the respondent’s village is an “estate ” 
as defined in S. 3 (2) of the Act. The District Munsif held 
' that the village is an estate under the Act, and that he had no 
jurisdiction to try the suits. The High Court held a contrary 
view and remanded the suits to be tried by the District Munsif. 


The suit village was originally within the ancient zemin- 
dari of Chilakalurpeta, which was held by the Manuru family 
under an imperial grant of 1707 from the Moghul Emperor 
Aurangzeb. In fasli 1219, t.e., the year 1810, the Raja of 
Chilakalurpeta granted the village of Siripuram in perpetuity 
as an agraharam to one Vedala Rangacharlu, a Brahmin resi- 
dent of another village called Peddavaram, on a shrotriyam of 
80 pagodas (Rs. 320). In the Lower Courts the respondent 
alleged two earlier grants of 1784 and 1799—prior to the 
permanent settlement of 1802—but these were rejected, and it 
may now be taken that the grant was in 1810. 

In 1846 the zemindari of Chilakalurpeta was sold for 
arrears of revenue and was purchased by the Government. In 
1861 the agraharam of Siripuram village was confirmed and 
enfranchised on a combined quit-rent of Rs. 361 by the Inam 
Commissioner. The interest of the Inamdar was subsequently 
purchased by Putcha Sitaramayya, the adoptive father of the 
respondent, and he created a trust in favour of the Sri Kasi 
Visweswara Annapurna Choultry at Bezwada in respect of a 
large portion of the landsin Siripuram Agraharam, constituting 
himself as the Dharmakarta of the charity and providing for 
the hereditary Dharmakartaship in the family. After the death 
of Sitaramayya, in 1908, his widow adopted the plaintiff as 
a son to her husband and the respondent succeeded as 


Dharmakarta of the choultry. The respondent became a major - 


in October, 1918, and he instituted the present suits in 1920 
and 1921 as Dharmakarta of the choultry. 

The definition of “ Estate” for the purposes of the 
Madras Estates Land Act, 1908 (Madras Act I of 1908) is to 
be found in S. 3 of the Act, which, so far as material, provides 
as follows :— 
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“3. In this Act, unless there is something repugnant in the subject or 
contex t— 


(2) ‘Estate’ means— 
(a) anv permanently settled estate or temporarily settled zemindari ; 


(b) any portion of such permanently settled estate or temporarily 
settled zemindari which is separately registered in the office of the Collector ; 


(d) any village of which the land-revenue alone has been granted in 
inam to a person not owning the kudivaram thereof provided that the grant 
has been made, confirmed or recognized by the British Government, or any 
separated part of such village; j 


(e) any portion consisting of one or more villages of any of the estates 
specifed above in clauses (a), (b) and (c) which is held on a permanent 
under-tenuie.” 


It is common ground that, if the village of Siripuram is 
an estate within the meaning of the statutory definition, the 
present suits lie within the jurisdiction of the Revenue Court 
under S. 189 of the Act, and that the original jurisdiction of 
the Civil Courts is thereby excluded. 


While the appellants had submitted in the Courts below 
contentions based on the other clauses above quoted, the 
argument before this Board was confined to clause (d) of 
S. 3 (2), and the decision of this question mainly depends on 
whether the respondent is owner of the kudivaram right as 
well as of the melvaram right. It is not suggested that the 
respondent or his predecessors have acquired the kudivaram 
since the date of the grant of 1810, or that they already owned 
the kudivaram at the time of that grant, and‘it is therefore 
necessary to ascertain, if possible, whether the grant of 1810 
conveyed both varams. The grant of 1810 has‘ not been 
produced, and the extracts from the inam register of 1861 
afford the only documentary evidence as to the nature of the 
grant. The appellants no longer maintain, as they did in the 
Lower Courts, that the description of the village as “ seri” in 
the inam enquiry involves an inference that the tenants were 
then recognised as possessing jirayati rights. ‘These extracts 
are not of assistance in determining whether the grant of 1810 
conveyed the kudivaram right. 

As regards the other evidence, the learned Munsit found 
as follows :— 


“The giant of the agraharam was to a non-resident Brahmin in fasli 
1219 (1810), and it was a grant by a Zemindar of a village within his per- 
manently settled zemindari. There were cultivating tenants in the village at 
the time of the grant, and it was even then a seri village. The agraharamdars 
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were only receiving rents as stated in Exhibits A and AA, and they had no 
personal cultivation. The defendants in the cases already stated have been 
in possession of their respective lands for considerable periods of time. The 
leases obtained from some tenants, changes in tenantry with regard to some 
lands in the village and variations in rent have been taking place only since 
1904. At about 1902 the tenants, or some of them, set up their rights to the 
soil and the agraharamdars left no stone unturned to resist what perhaps they 
believed to be an unjustifiable claim.” 


This somewhat meagre result of the evidence may be 
completed by a passage from the judgment of Tiruvenkata 
Achariyar, J., in the High Court, as follows :— 


“The defendants say that they have been in uninterrupted enjoyment of 
their respective holdings, even from before the date of the grant, and that 
they have been partitioning their lands and also disposing of them by sales 
and mortgages, but they have not produced a single document either of 
partition or sale or mortgage. Those allegations rest only on their own bare 
statements, which are entitled to little weight.” 


This fact, while it 1s hardly evidence of the terms of the 
grant, is distinctly unfavourable to the appellants’ case. 

Their Lordships are clearly of opinion that these findings 
of fact, apart from a presumption of fact which the appellants 
maintained to be applicable, as hereafter referred to, do not 
establish whether the grant of 1810 conveyed the kudivaram 
right or not. 

But the appellants contended that the fact of there having 
been cultivating tenants in the village prior to the grant of 
1810, raised a presumption of fact that the Zemindar had not 
the kudivaram right, and that accordingly the grant did not 
include that right. But, in their Lordships’ opinion, the 
existence of such a presumption was expressly negatived, and 
certain decisions of the High Court at Madras and the High 
Court at Bombay, which had given effect to such a presump- 
tion, were overruled by the decision of this Board in Surya- 
narayana v. Patannal. The appellants sought to rely on the 
subsequent decision of this Board in Seethayyav. Subramanya 
Somayajulu®, but that case was decided on construction of the 
terms of the particular grant which were before the Board, and 
not on any presumption of fact. Indeed, it is expressly stated 
in the judgment that there is no presumption either way as to the 
inclusion or non-inclusion of the kudivaram right. It should 
be added that the appellants maintained that, in the absence 
of production of the grant of 1810 by the respondent, the 





1. (1918) L. R. 45 I. A. 209:1. L. R. 41 Mad. 1012: 36 M. L. J. 585 (P. 
2, (1929) L. R 56I. A. 146: I.L. R. 52 Mad. 453: 56 M. L. J. 730 (P 
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Court should presume that the terms of the grant would 
negative the respondent’s case, in view of section 114 of the 
Evidence Act, illustration (g), but it is sufficient to say that 
there is no evidence that the grant could be produced. The 
respondent’s natural father stated in evidence that neither he 
nor the respondent had it, and he was not cross-examined on 
this point. Nor did the appellants seek to ascertain by 
discovery the existence or whereabouts of the grant. 

The evidence being inconclusive as to whether the grant 
of 1810 conveyed the kudivaram right or not, it is necessary 
to consider upon which of the parties the burden of proof lies 
in regard to the question of jurisdiction. In their Lordships’ 
opinion, the statements in the plaint sufficiently comply with 
the provisions of O. 7, Rule 1, sub-clause (f), and, that 
being so, their Lordships are clearly of Opinion that the terms 
of section 9 of the Civil Procedure Code lay down a general 
rule in favour of the jurisdiction of the Civil Court, and that 
the burden of proof is on the party who maintains an excep- 
tion to the general rule. This is ın conformity with the 
decision of the High Court at Madras in Srimath J agannatha 
Charyulu v. Kutumbarayudul., 

Accordingly, their Lordships are of opinion that the 
appellants, on whom lay the burden of proof, have failed to 
prove that the grant of 1810 was of the melvaram only, and 
therefore have failed to prove that the inam is an “estate” 
within the definition of the Madras Estates Land Act, so as to 
oust the jurisdiction of the Civil Court. 

Their Lordships will humbly advise His Majesty that the 
consolidated appeal should be dismissed with costs, and that 
the judgment and thirteen orders of the High Court, dated 
the 11th October, 1927, should be affirmed. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitors for respondent: Douglas, Grant and Dold. 

Ta Ja IR: Appeal dismissed. 





l. (1914) I. L. R. 39 Mad. 21: 27 M. L. J. 233. 


P 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—Lorp BLANESBURGH, LORD ALNESS AND SIR 
Joun Waris. 


~ 


Pandit Someshwar Dutt .. Appellant*. 
Vv. 
Pandit Tirbhawan Dutt and another .. Respondents. 


Contract Act (IX of 1872). S. 16—Undue influence—Definitton of— 
Coercion or fraud, essential—Deed of gift obtained by fraudulent misrepre- 
sentation of its character—Allegations inthe plaini merely ancillary to the 
main basis of the claim—Limitation Act (IX of 1908), Art. 91—Votdable 
instrumeni—Terminus a quo—Daie of discovery of true character of the 
deed, and not when the plaintiff ceased to be under undue influence. 


On the 15th May, 1914, the plaintiff executed a deed of gift of the whole 
of his property in favour of his elder brother, the defendant, who thereupon 
obtained possession, and mutation was sanctioned in his name. Twelve years 
thereafter, i.e., on the 12th May, 1926, the plaintiff brought the present suit to 
_ recover possession of the property from the defendant, on the ground that 

the deed of gift was a nullity and not therefore binding on the plaintiff, inas- 
much as it had been obtained by the defendant from the plaintiff by 
fraudulent misrepresentation of its true character, (namely, that ıt was 
represented by the defendant to the plaintiff to be a deed of management of 
his property only, whereas in truth it was a deed of gift of his entire estate). 

Held, (1) that the principal basis of the claim, as disclosed in the plaint, 
was fraudulent misrepresentation alone. 


(2) That the allegations in the pleadings as to the plaintiff’s weakness of 
mind and the commanding position of the defendant were merely ancillary 
and introductory to the main charge of fraudulent misrepresentation, and did 
not present a substantive case of undue influence. 

(3) That, on the evidence, it was not established that there was any mis- 
representation, fraudulent or otherwise, as to the nature and effect of the deed 
of gift, and that therefore the plaintiff’s substantive and only case failed. 

(4) That to constitute undue influence (S. 16, Indian Contract Act, 1872), 
the acts complained of must range themselves under one or other of these 
heads—coercion or fraud. 

Boyse v. Rossborough, (1857) 6 H.L.C. 1 at 49: 10 E.R. 1192 at 1211, per 
Lord Cranworth, relied on. 

(5) That assuming that a substantive case of undue influence was open to 
the plaintiff on the pleadings, that case also failed, in the absence of evidence 
of coercion or fraud. 

(6) That assuming, further, that a substantive case of undue influence 
had been properly disclosed in the pleadings and established in evidence, the 
deed of gift would in that event have been voidable only, and as the plaintiff 
was not of weak intellect and had full knowledge of the true character of the 
deed within a few months of its execution, the suit was hopeiessly out of time 
and was barred by the three years’ limitation prescribed by Art. 91, Indian 
Limitation Act, 1908. 
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Rani Janki Kunwar v. Raja Ajit Singh, (1887) L.R. 14 I.A. 148: I.L.R. 
15 Cal. 58 (P.C ), followed. 


(7) That the terminus a quo under Art.91 was the discovery by the 
plaintiff ofthe true nature of the deed which he had signed, and not the date 
when he escaped from the defendant’s domination. 


Judgment of the Chief Court of Oudh (reported in 130 I.C. 119) 
reversed. 


Consolidated appeals No. 40 of 1932 from a decree of 
the Chief Court of Oudh, dated the 13th October, 1930, which 
reversed a decree of the Subordinate Judge of Gonda, dated 
the 9th September, 1929, and decreed a substantial portion of 
the plaintiff’s claim. 

Dunne, K. C. and J. M. Pringle for appellant. 

De Gruyther, K. C. and Wallach for respondents. 


21st March, 1934. Their Lordships’ judgment was 
delivered by 


Lorp ALNEss.—The suit in the Court of the Subordinate 
Judge of Gonda out of which this appeal arises was brought 
by two plaintiffs (1) Pandit Tirbhawan Dutt, and (2) Thakur 
Jai Indar Bahadur Singh, with whom the first plaintiff, before 
its institution, entered into an agreement, whereby the second 
plaintiff undertook to pay the costs of the suit, on the footing 
that he should receive half of the property recovered in the 
proceedings. The Chief Court of Oudh, from which this 
appeal comes, have held that that agreement was not in the 
circumstances champertous. It is unnecessary that their Lord- 
ships should express any opinion on this point, and they 
refrain from doing so. The suit was directed against Pandit 
Someshwar Dutt, the elder brother of plaintiff No. 1. Its 
object was to recover possession of certain properties which 
the plaintiffs allege are being wrongly retained by the defendant. 
The learned Subordinate Judge, by decree, dated the 9th 
September, 1929, dismissed the suit. On appeal the Chief Court 
of Oudh, on the 13th October, 1930, in substance decreed it. 
The defendant appeals. 


In the sequel, inasmuch as plaintiff No. 2 has no concern 
with the merits of the case, plaintiff No. 1 will be referred to 
as “the plaintiff ” where that expression is.used. 


In 1894 the mother of the plaintiff and the defendant 
died, survived by her husband, and by the two sons referred to. 
They became jointly interested on her death in certain 
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immoveable property left by her. The defendant was born on 
the 22nd December, 1887; the plaintiff was born on the 29th 
April, 1890. After their mother’s death, their father managed the 
property of the infant children till his death in 1899. In that 
year the District Judge appointed the uncle of the plaintiff and 
defendant guardian of their persons and property. The 
plaintiff and defendant both married at an early age—the 
plaintiff’ s wife being one Ram Dulari, with a brother by name 
Badri, whose questionable activities are very prominent in the 
subsequent history of the plaintiff. In December, 1908, the 
defendant attained majority, and in 1909 his uncle was 
discharged from his office as guardian of the person and 
property of the defendant, and also from his office as guardian 
of the property of the plaintiff. In March, 1911, ihe family, 
other than the plaintiff, went to Mussoorie. On the 29th April, 
1911, the plaintiff attained majority, and on the same date his 
uncle applied for and obtained a discharge from the office of 
guardian of his person. In July, 1911, the defendant and the 
plaintiff executed a general power of attorney in favour of 
their ex-guardian, authorising him to manage the property on 
behalf of both. Thinking, apparently, that the registrar might 
raise some question about the mental capacity of the plaintiff 
because of his appearance or otherwise, a certificate was 
obtained from Colonel Rennie, at the instance of the defendant, 
affirming the mental capacity of the plaintiff. The document 
was duly registered. 


In May, 1911, the plaintiff had joined the family party at 
Mussoorie. Then followed some trouble with the plaintiff's 
wife, who had disappeared under circumstances which were 
not regarded as creditable. In point of fact, to avoid scandal, 
it was given out that she was dead. In February, 1912, the 
plaintiff’s wife took proceedings for the recovery of certain lost 
jewellery, but these have no direct bearing on the issues in this 
case, and need not, therefore, be referred to in detail. 


Next followed, in June, 1912, a partition suit, in which the 
plaintiff, at the instigation of Badri, sought to obtain his halt 
share in the property held jointly by him and his brother. 
This suit was defended by Someshwar Dutt on the alleged 
ground, amongst others, that the plaintiff was insane and an 
idiot. It was ultimately compromised, and the property was 
equally divided between the plaintiff and the defendant. 
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On the 28th June, 1912, the defendant applied to have 
the family property placed under the care of the Court of 
Wards, asserting again that the plaintiff was quite incapable 
of managing his own affairs. After certain procedure, the 
petition was ultimately refused. In connection with these 
proceedings certificates regarding the mental state of the 
plaintiff were obtained, and they have been much canvassed 
before the Board. The plaintiff, still being under the influence 
of Badri, then proceeded to bond his share in the family 
property, in order to obtain loans from moneylenders at a high 
rate of interest. 


In May, 1914, the plaintiff, escaping from Badri and his 
surroundings, came to live with the defendant at Sitapur. On 
the 12th May, 1914, the plaintiff executed a power of attorney 
in favour of his uncle as his mandatory. 


On the 15th May, 1914—a critical date—the plaintiff 
executed a deed of gift of his whole property in favour of the 
defendant; and, of even date, the defendant undertook, by 
deed, subject to certain conditions, to maintain the plaintiff. 
On this, mutation proceedings followed, and the defendant 
was entered on the register, instead of the plaintiff, as now 
being in possession of the latter’s property. In these mutation 
proceedings the plaintiff admitted that he had executed a deed 
of gift in favour of the defendant. 


Thereafter certain proceedings were instituted by the 
plaintiff against Badri and other persons. It is unnecessary to 
resume them in detail. Whatis more important is that, in 
August, 1917, the plaintiff instituted proceedings against the 
defendant, alleging that the latter was not paying him the 
allowance due to him under the deed of maintenance to which 
reference has already been made. 


Such, in brief and scanty but, for present purposes, 
probably sufficient outline, is the history of the proceedings 
which led up to the suit out of which this appeal arises, the 
object of which was to get rid of the deed of gift of the 
15th May, 1914. 


The problem with which, in reference to that suit, the 
Board is in limine confronted is to determine the ground on 
which it is based. That basis must, of course, be sought for 
and found in the plaint and relative pleadings. So regarding 


J 
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the enquiry, their Lordships are satisfied that the Subordinate- 


Judge was right in holding that the basis of the suit is 
fraudulent misrepresentation by the defendant to the plaintiff 
of the character of the principal deed which the latter was 
invited to sign, and did sıgn. It was represented by the 
defendant to the plaintiff, according to the plaint, to be a deed 
of management of his property only, whereas in truth it was 
a deed of gift of his entire estate. Having regard to the 
structure of paragraphs 10 and 13 of ‘the plaint, and the 
rejoinder made, in which the plaintiffs themselves declare that 
the limitation period applicable is one of 12 years, the basis of 
the suit seems to their Lordships to be a matter which is too 
plain for argument. The deed, owing to the fraudulent 
misrepresentation by the defendant of its nature and effect, is 
said to have been a nullity, and not therefore binding on the 
plaintif. No substantive case of undue influence, to which a 
limitation period of three years would have been applicable, 
and the result of which, had it been exercised, would have 
been that the deed was voidable only, is raised. Their Lord- 
ships agree in that matter with the Subordinate Judge and 
differ from the Chief Court. 


The pleadings do, however, disclose that, while fraudu- 
lent misrepresentation is the basis of the claim made, the 
weakness of mind of the plaintiff on the one hand, and the 
commanding position of the defendant on the other hand are 
alleged to have rendered the fraud feasible. These allegations 
appear to their Lordships to be merely ancillary to the main 
charge, and do not present a substantive case of undue 
influence. Their Lordships are disinclined to stress the 
structure of the pleadings in a suit too strictly, if fair notice 
of the case to be made by the plaintiff has been given, and 
issue has been joined on an enquiry but faintly adumbrated in 
the pleadings (cf. McLean v. McKay1). Even so, their 
Lordships cannot differ from the conclusion on this matter at 
which the Subordinate Judge arrived. 


In that view, the most convenient avenue of approach to 
the problem before the Board will be to enquire how stands 
the evidence regarding (a) the alleged mental deficiency of 
the plaintiff, and (b) the domination over him said to have 


1. 5 P. C. 327 at 337. 
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been exercised by the defendant—these being regarded as but 
ancillary and introductory to the main charge. 


On the question of the mental condition of the plaintiff 
there is a large mass of evidence—much of it of a meticulous 
and unhelpful character. Certain facts, however, stand out, 
and do not admit of discussion or debate. This suit is, as has 
already been stated, instituted by two plaintiffs. The first 
plaintiff 1s tendered as a person in full possession of his 
senses, who does not need to invoke the aid of a next friend, 
and who comes into Court avowing that he has made a certain 
agreement relating to his property with the second plaintiff 
(an associate, it is suggested, of Badri), which he must, in 
the circumstances, be assumed to have understood. The actual 
case made for the plaintiff is that he is a fool. The complexion 
of the present suit, as explained, affords a bad start to a case 
of that kind. But there is more—much more—than that. All 
that the plaintiff has said and done for a number of years 
would seem to belie the idea that he is a mere puppet or a 
simpleton. He gave evidence for five days before the 
Subordinate Judge in these proceedings, and the Judge, in 
language which it may not be possible to applaud as entirely 
felicitous, held him merely to be “a little below the 
ordinary type of sense” (p. 235). That evidence, which their 
Lordships have carefully read and weighed, cannot, they think, 
be reconciled with the view that the plaintiff is a simpleton. 
He withstood cross-examination on a number of complicated 
transactions better than many men of normal intelligence 
could do. Moreover, the plaintiff instituted, over a period of 
years, one Court proceeding after another, some of which are 
detailed in the statement of facts supra, and one of which 
included a suit for his proper maintenance by the defendant 
under one of the deeds which he (the plaintiff) now seeks to. 
impeach and avoid. The plaintiff, moreover, entered into a 
variety of agreements, with which he does not quarrel; and in 
many other ways he demonstrated his capacity and intelligence. 
As regards the medical evidence, a number of doctors were 
examined—several for the plaintiffs and several for the defend- 
ant—as to the plaintiff’s mental state. The earlier certificates, 
to which reference has already been made, were also canvassed, 
and it is enough to say that the net yield of their testimony, in 
their Lordships’ opinion, may be fairly regarded as neutral. 
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In the result, their Lordships agree with the Subordinate 
Judge in affirming the plaintiffs mental capacity, and in 
negativing, as he plainly did, the issue whether the plaintiff is 
of weak:intellect. 


As regards the. alleged domination of the plaintiff by the 
defendant—treating that question also as ancillary to the main 
question of fraudulent misrepresentation—their Lordships can- 
not discover any evidence of pressure, far less of coercion, 
exercised by the defendant over the plaintiff. The latter does 
not in terms assert any such pressure or coercion. He, no 
doubt, says that he signed the deeds impeached “at the 
instance of my brother ” ; but that is far short of a case to the 
effect that the defendant, taking advantage of his superior 
position, impetrated the deeds from the plaintiff. The plain- 
tiffs, in the opinion of the Board, seek to substitute an atmo- 
sphere of suspicion for clear and definite evidence of the case 
which they propound in their pleadings. This will not, in the 
opinion of the Board, do. 


Their Lordships, accordingly, unhampered by any proved 
weakness of mind on the part of the plaintiff, and by any 
proved domination over him by the defendant, proceed to the 
main inquiry in the suit, which is this—Does the evidence 
disclose that the deed of gift was obtained by the defendant 
from the plaintiff by fraudulent misrepresentation of its 
character? Of misrepresentation, fraudulent or otherwise, 
there is in this case no substantive evidence at all. Indeed, the 
plaintiff in his testimony nowhere makes that charge. In any 
event, it is negatived by the defendant’s evidence. The deed 
is plain in its terms, and was, on the evidence, duly explained 
to the plaintiff before signature, and was fully understood by 
him. Their Lordships cannot refrain from adding that the 
Chief Court did not accurately state the issue in the case 
(p. 277). It was an issue of fraudulent misrepresentation— 
nothing less, nothing more. 


Their Lordships accordingly have no hesitation in agreeing 
with the Subordinate Judge that the case of misrepresentation 
which the plaintiffs set out to prove is not established. Indeed, 
in their Lordships’ view, it is negatived. ‘Their Lordships 
desire to add that, having carefully scrutinized the judgment 
of the Chief Court, they have been unable to discover that 
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that Court differed from the Subordinate Judge in his finding 
on this topic. 

Their Lordships think it proper to determine whether the 
attitude of the defendant to the plaintiff was that of an 
altruist or of a villain. Counsel for the plaintiffs did not 
hesitate to espouse the latter theory, and attributed to the 
defendant a series of ingenious machinations which, according 
to their contention, bear out that view. Their Lordships 
cannot, however, accept that contention, which appears to be 
discontorm from the view which was adopted and expressed 
by the Chief Court—a view fully borne out by the evidence. 


Their Lordships are therefore prepared to hold, and do 
hold, that, regarding the plaintiffs’ substantive, and indeed 
only, case as one of fraudulent misrepresentation, that case 
fails. 

The Board are, however, unwilling to rest their decision 
solely upon a view which depends largely on the state and 
structure of the pleadings. They are therefore willing to 
asstime—contrary to the view already expressed, and contrary 
also to the view of the Subordinate Judge—that a substantive 
case of undue influence is open to the plaintiffs on the plead- 
ings. Their Lordships would in the first place observe that 
the Chief Court, as they read their judgment, do not affirm 
that, on the evidence, a case of undue influence has been 
established. The Chief Court ride off on what they describe 
as a question of law relating to undue influence, without in 
terms affirming its existence. Now their Lordships have 
already expressed the opinion that, treating the case of undue 
influence as ancillary to the substantive case of fraud, the 
latter case is not made out by the evidence, and they do not 
propose to repeat in this connection what they have already 
said. The evidence for the defence, moreover, which their 
Lordships are prepared to accept, negatives any such case— 
assuming, contrary to their Lordships’ opinion, that a prima 
facie case of undue influence had been made out in evi- 
dence by the plaintiffs. On-what is connoted by the phrase 
“undue influence,” Lord Cranworth in the case of Boyse v. 
Rossboroughi, said: “It is sufficient to say that, allowing a 
fair latitude of construction they must range themselves under 


-n 
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one or other of these heads—coercion or fraud.” Of neither 
is there, in their Lordships opinion, evidence in this case. 
Accordingly the plaintiffs’ case, in so far as based on undue 
influence, assuming it to be open to them, like their case on 
fraudulent misrepresentation, also fails. 


One further consideration on this head falls to be men- 
tioned. If a substantive case of undue influence may be 
deemed—contrary to their Lordships’ view—to have been 
disclosed in the pleadings, and established in evidence, then 
the present suit is plainly barred by time, as the Subordinate 
Judge held. In the view taken by their Lordships, the plaintiff, 
not being of weak intellect, was aware of the character of the 
transaction at the date when it was entered into. But, apart 
from that, the plaintiff, on his own confession, became aware 
of the true character of the deed which he signed within a 
few months of its execution (cf. p. 37). It was suggested that 
the phrase “a deed of gift ” may be ambiguous, and that in a 
sense a deed of management may be regarded as a deed of 
gift. But, even assuming that to be so, the plaintiff makes it 


quite clear, in the passage cited, that he came to know, a few’ 


months after its execution, that he had signed, not a deed of 
management, but a deed of gift of his property. If that be so, 
the suit 1s plainly out of time, and is barred by Art. 91 of the 
Limitation Act (cf. Rani Janki Kunwar v. Raja Ajit Singh). 
The error into which the Chief Court fell, in their Lordships’ 
opinion, is that they thought the three years permitted by the 
Limitation Act began to run, not from the discovery of the 
plaintiff of the true nature of the deed which he had signed, 
but from the date when he escaped from the influence by 
which, according to the plaintiff, he was dominated. Whether 
the facts as proved bring the claim within the limitation period 
even on this view is a question on which their Lordships 
express no opinion. It suffices to say that for the doctrine of 
the Chief Court their Lordships are unable to find any 
sufficient justification. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal of the detendant should be allowed, and that 
the decree of the Subordinate Judge of the 9th September, 
1909, be restored. It follows that the cross-appeal falls to be 
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dismissed. The plaintiffs must pay the costs here and in the 
Chief Court. 


Solicitors for appellant: Ranken Ford & Chester. 
Solicitors for respondents: T. L. Wilson & Co. 
K.J.R. Appeal allowed: Cross-appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. | 


PRESENT :—LorD BLANESBURGH, LORD SALVESEN AND SIR 
Joan WALLIS. 


Sri Sri Sri Ramachandra Deo Maha- 
rajulungaru, Maharajah of Jeypore, 
since deceased (now represented by 
Rajah Sri Sri Sri Vikrama Deo 


Varma Garu) A ppellant* 


Uv. 

Sri Rajah Tyada Pusapati Rudra Sri 
Lakshiminarasimha Sadrusannamarat 
Dugaraj Dakshinakavat Dugaraj 


Bahadur, since deceased, and others. . Respondents. 


Madras Permanent Settlement Regulation (XXV of 1802) ; Madras Land 
Revenue Assessment Act (I of 1876)—Transfer of sensindari—Locus standi 
of holders of mokhasa or agraharam villages to object. 


The effect of the permanent settlement of the land revenue made witha 
Zemindar pursuant to Madras Regulation XXV of 1802 is that he is 
recognized by the Government as the proprietor of that zemindari, and that, 
as such, he engages with the Government for the payment of the permanently 
settled revenue due thereon. Though he has full powers of transfer, he is 
not relieved from his obligation to pay the full revenue until the transfer has 
been registered and the peishcush (revenue) duly apportioned, and by 
Madras Act I of 1876 (Land Revenue Assessment Act) either alienor or 
alienee may apply for separate registration of any portion of a permanently 
settled estate which has been transferred, and for its separate assessment to 
peishcush, 


So far as the owners of mokhasa or agraharam villages in the zemindari 
are concerned, the transfer is a mere substitution of one Zemindar for 
another and in no way affects their rights. They have, accordingly, no right 
to object to the transfer bv a Zemindar of the whole or part of his zemindari, 
or to the separate registration of the villages and apportionment of the 
peishcush which may be necessary to give full effect to the transfer. 
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* P, C. Appeal No. 22 of 1927. 20th March, 1934. 
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Appeal No. 22 of 1927 from a decree, dated the 26th 
March, 1923, of the High Court, Madras, affirming a decree, 
dated the 23rd July, 1917, of the Court of the Temporary 
Subordinate Judge of Vizagapatam. 

The main question for determination on the appeal was, 
whether the appellant, the Maharajah of Jeypore, whose title to the 
Zemindari of Pachipenta was affirmed by a compromise arrived 
at with the late Zemindar, was entitled to have his name registered 
as proprietor in the Collector's register, as against the contesting 
respondents, the tenants or holders of mokhasa and agraharam 
villages, who were not parties to the said compromise. 


Upjohn, K. C. and Parikh for appellant. 
Sydney Smith and Narasimham for respondents. 


20th March, 1934. Their Lordships? judgment was 
delivered by i 


Sır Jonn WaLiis.—By a well-advised compromise made 
between the appellant, the Maharajah of Jeypore, a zemindari 
in the Madras Presidency, and the principal respondents, the 
Zemindar of Pachipenta and his two minor sons and ordered 
to be recorded by an order of His Majesty in Council of the 
10th November, 1932, the Maharajah has succeeded in perfect- 
ing his title to the greater part of the Pachipenta zemindari, 
which his father had purchased at a Court sale held in execution 
of a mortgage decree obtained by the late Maharajah of Bobbili 
against the Zemindar of Pachipenta on the 14th April, 1903, 
in O. S. No. 1 of 1903 in the Court of the District Judge of 
Vizagapatam. Part only of the Pachipenta zemindari was 
within the jurisdiction of the District Court, the rest of the 
zemindari being situated in Hill or Agency Tracts of this 
District which, under a Governor-General’s Act of 1839, were 
withdrawn from the jurisdiction of the Civil Courts owing to 
their disturbed and backward condition and are still adminis- 
tered by the Collector as Governor’s Agent and his subordinates 
who discharge both judicial and executive duties. In the present 
case, the fact that part of the mortgaged property was situated 
within the jurisdiction of the District Judge was apparently 
deemed sufficient to give him jurisdiction as to the whole of 
the property in suit, and he made the usual decree for sale. 
After selling in execution of the decree four villages which 
were within his jurisdiction, the District Judge, purporting to 
act under the provisions of the Civil Procedure Code, transfer- 
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red the decree for further execution to the Court of the Agent 
of the Governor at Vizagapatam. The Agent’s Court then 
proceeded to sell the rest of the zemindari, including certain 
villages which were within the jurisdiction of the District 
Judge. The Maharajah of Jeypore became the purchaser, and 
the sale to him was confirmed as appears from the certificate 
of sale on the 2nd May, 1908. 


The purchaser’s troubles then began. An objection that 
the villages did not include certain hamlets was decided in his 
favour on 21st March, 1912, by the Madras High Court on a 
reference made to it under the Agency Rules. 


‘The Maharajah then, on 21st August, 1913, applied, under 
Madras Act I of 1876, to the Collector of Vizagapatam for 
registration in his name of the properties purchased by him in 
the register of the permanent settlement holders, and for 
apportionment of the peishcush or permanently settled revenue 
due ‘thereon. This order was necessary to make him the 
registered proprietor, and secure a reduction of the peishcush. 
On the 10th May, 1915, the Collector made the order as to 69 
jeroyati villages or villages in the purchaser’s possession, but 
held that as regards the mokhasa and agraharam villages he 
had only purchased a right tocollect the kattubadi or quit-rents 
issuing out of such villages and had not become their owner, 
so as to be entitled to separate registration under Act I of 
1876. On the 17th June, 1915, the Collector refused to 
review this order, and referred the Maharajah toa separate ` 
suit. 


As some of the villages in question were in the jurisdic- 
tion of the District Court and some in the jurisdiction of the 
Agent’s Court, the Maharajah proceeded to file suits for 
separate registration in both Courts. In the Court of the 
Agent the Special Assistant Agent, Mr. A. C. Duff, I.C.S., 
held that by the purchase at the Court sale the auction 
purchaser had acquired the ownership of these villages and not 
merely the right to collect kattubadi or quit-rent, and ordered 
separate registration as to the villages ın the Agency Tracts. 


In the suit in the Civil Court, which is the subject of this 
appeal, the Subordinate Judge took the other view, and held 
that the auction purchaser had only acquired the right to 
collect the kattubadi arising out of the villages, and was not 
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entitled to separate registration under Madras Act I of 1876. 
He accordingly dismissed the suit. 


The High Court on appeal framed an additional issue as 
to how many of the mokhasa and agraharam villages included 
in the sale held by the Agent’s Court were within the jurisdic- 
tion of the Civil Court. Being satisfied on the finding that the 
villages which are the subject of this suit were within that 
jurisdiction, they held, following the decision of the Board in 
Ramabhadraraju Bahadur v. Maharajah of Jeypore! that the 
Agency Court had no jurisdiction to sell them and that no 
title had passed to the auction purchaser, and dismissed this 
suit for separate registration on that ground. 


It is unnecessary to consider these questions, because the 
compromise which has been entered into between the appellant, 
as representative of the auction purchaser and respondents 1 
to 3, the Zemindar of Pachipenta and his two sons affirms the 
title acquired by the auction purchaser to the properties 
included in Schedule A of the compromise, and that title being 
now in the plaintiff, he is entitled to separate registration of 
such properties under Madras Act I of 1876. 


The objection taken by some of the respondents, who are 
the owners of mokhasa villages in the zemindari that they are 
entitled to object to the separate registration of the villages as 
they were not parties to the compromise is, in their Lordships’ 
opinion, based ona misconception. The effect of the permanent 
settlement of the land revenue made with the predecessor of 
the Zemindar of Pachipenta pursuant to Madras Regula- 
tion XXV of 1802 was that he was recognised by the Govern- 
ment as the proprietor of that zemindari for the purposes of 
that Regulation, and that,.as such, he engaged with the 
Government for the payment of the permanently-settled land 
revenue of the lands included in the zemindari. Under S. 8 
of the Regulation, he has full powers of transfer but is not 
relieved from his obligation to pay the full land revenue or 
peishcush until the transfer has been registered and the 
peishcush duly apportioned; and by Madras Act I of 1876 
either alienor or alienee may apply for separate registration 
of any portion of a permanently-settled estate which has been 
transferred and for its separate assessment to peishcush. 


a A 
1, (1919) L. R. 46 I. A. 151: 1. L, R. 42 Mad. 813: 37 M. L. J. 11 (P. C). 
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In their Lordships’ opinion the holders of mokhasa or 
agraharam villages in the zemindari have no right to object to 
the transfer by a zemindar of the whole or part of his 
zemindari, or to the separate registration and apportionment 
which is necessary to give full effect to it. So far as they are 
concerned, it is a mere substitution of one zemindar for 
another, and in no way affects their rights. It is well settled 
that these villages, being situated in the zemindari, are 
presumably the property of the zemindar, but if the holders 
are in a position to rebut this presumption and should desire 
to obtain separate registration and thereby make themselves 
directly liable for a portion of the Government peishcush, 
their right to do so will not be affected by this case. 

Their Lordships therefore, giving effect to the compromise 
which has been reached, are of opinion that the decree of the 
Lower Court should be modified -by giving the plaintiff a 
declaration of his right to separate registration and apportion- 
ment of peishcush in respect of the properties comprised in 
paragraphs 1 to 5 of the compromise, and by setting aside, 
pursuant to the compromise, the orders as to costs made in the 
Courts below in favour of the first defendant and his represen- 
tative. As regards the costs of this appeal, the justice of the 
case will be met if the respondents who have filed cases and 
appeared by counsel have one set of costs between them. 
Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant: H. S. L. Polak & Co. 


Solicitors for respondents: T. L. Wilson & Co. and 
Harold Shephard. 
| ra ae Decree modified. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 
PRESENT :—Lorp THANKERTON, SIR JOHN WALLIS AND 
SIR GEORGE LOWNDES. 


Vytla Sitanna .. Appellani* 
Ü. 
Marivada Viranna and others .. Respondents. 


Hindu Law—Widow—Surrender in favour of daughter—Death of daugh- 
ter in widows lifetime—Suit by reversioners after widow's death—Limita- 








* P.C. Appeal No. 105 of 1931. 19th February, 1934. 
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tion for—Limitation Act (IX of 1908), Art. 141—Surrender to daughter and 
surrender to nearest male reversioner—N o distinction between, 

In 1888 a Hindu widow conveyed the rest of her husband’s property to 
her daughter, on the occasion of her marriage, reserving only a few acres for 
her own maintenance. The daughter died in 1894, and on the widow's death 
in 1921, the plaintiff as next reversioner to her husband’s estate sued to 
recover possession of the property in the hands of the defendants, who 
claimed through the daughter. 

Held, (a) That the conveyance by the widow amounted to a surrender 
of her estate to her husband’s next heir, the daughter, and so accelerated her 
succession. 

(b) That, accordingly, on the daughter's death in 1894, the succession 
opened to her father’s male reversioners, and the present suit, being brought 
more than 12 years from 1894, was barred by Art. 141, Indian Limitation Act. 

The basis of the doctrine of surrender by a widow is the effacement of 
the widow’s interest, and not the ex facie transfer by which such effacement 
is brought about. The result is merely that the next heir of the husband 
steps into the succession in the widow’s place. There is no difference between 
surrender by the widow to her daughter who though her husband’s next heir 
only takes an estate for life, and surrender to the nearest male rever- 
sioner. 

Sartajit v. Ramjas, (1923) I.L.R. 46 All. 59, approved. 


Judgment of the High Court, Madras, reported in Veeranna v.Seetanna, 
(1929) 59 M.L.J. 139, afhrmed. 


Appeal No. 105 of 1931 from judgments and decrees of 
the High Court, Madras, dated the 19thand 25th March, 1929, 
modifying a judgment and decree of the Additional Subordi- 
nate Judge of Cocanada, dated the 15th November, 1923. 

Sydney Smith for appellant. 

De Gruyther, K.C. and Subba Rao for respondents. 


19th February, 1934. Their Lordships’ judgment was 
delivered by 


í 


Sır Joan Wa ..is.—These are two appeals from judg- 
ments and decrees of the Madras High Court on appeal from 
the Subordinate Judge of Cocanada which have been consoli- 
dated and heard together. In 1880 one Tirupayya, son of 
Dorayya, died leaving a widow Venkataramanamma (herein- 
after referred to as the widow) who survived him for forty-one 
years. On her death the plaintiff, as next reversioner to her 
husband’s estate, instituted the present suit to recover the 
properties that had stood in his name. The family belonged 
to the agricultural caste of Kammas, among whom the 
illatom custom obtains. After Tirupayya’s death there were 
disputes which were referred to a panchayat who gave an 
award under which the estate was partitioned between the 
widow and one Ammanna, who was married to Tirupayya’s 
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PC sister and according to the defendants’ case had been adopted 
Sia by Tirupayya’s father Dorayya as an illatom son-in-law, and 
v. 1 4 1 1 
pce: had thereby acquired a share in the family properties. 
Sirohi In 1888 the widow executed a conveyance to Ammanna 
Wallis. of the properties which had been awarded to him, and conveyed 


the remaining properties to her daughter Nagamma on the 
occasion of her marriage, reserving only 6 acres odd for her 
own maintenance. On Nagamma’s death in 1894 these pro- 
perties descended to her daughter Ramalakshmamma, who died 
in 1896, when her father Muneyya took possession of them 
without title, and they subsequently passed into the possession 
of some of the defendants. If the widow’s conveyance to her 
daughter Nagamma amounted to a surrender of the whole 
estate to the next reversioner and so accelerated the succession, 
then the male reversioners’ right to sue arose on her death in 
1894, and the present suit as regards these properties is barred. 
If it did not, their right of suit arose on the widow’s death in 
1921 and the suit is in time. 


The Additional Subordinate Judge of Cocanada gave the 
plaintiff a decree for the properties conveyed by the widow to 
her daughter and otherwise dismissed the suit. The plaintiff 
and the defendants both appealed to the Madras High Court, 
who ‘dismissed the plaintiff’s appeal. On the defendants’ 
appeal with reference to the properties conveyed by the widow 
to her daughter it was held that the suit was barred, and the 
decree of the Lower Court was modified accordingly. 


From these two appellate decrees of the High Court the 
plaintiff has preferred these appeals to His Majesty in Council. 


As regards the properties awarded to the first defendant’s 
father Ammanna by the panchayat and subsequently conveyed 
to him by the widow, both Courts held that Ammanna had 
acquired a good title but for different reasons. 


The Subordinate Judge found that Ammanna was not 
adopted by Dorayya as an illatom son-in-law, and that the 
question of the adoption was not referred to the panchayat, 
but that the subsequent conveyance to him by the widow was 
good, because, as recited in the deed,-it was made in accord- 
ance with her husband’s directions. In the High Court both 
the learned Judges rejected this contention, which had not been 
‘pleaded, and ıt has not been put forward in the present appeal. 
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Phillips, J. observed that it was not surprising that the 
evidence as to Ammanna’s illatom adoption was unsatisfactory, 
seeing that it must have taken place some fifty or sixty years 
before the suit. He had admittedly married Dorayya’s 
daughter, but it was uncertain whether the marriage occurred 
in Dorayya’s lifetime and whether Dorayya adopted him as an 
illatom son-in-law as the evidence was conflicting. Ammanna 
seemed to have been treated as one of the family, as he gave 
up his rights in his own family and looked after the affairs of 
Dorayya’s family. On the whole the learned Judge came to 
the conclusion that the award was a bona fide settlement of 
disputes which was binding on the estate which had been re- 
presented by the widow. Reilly, J. expressed himself with 
more hesitation. He agreed with the Subordinate Judge that 
the illatom adoption was not proved, and had not been set up 
at the time of the award. What had been referred to the pan- 
chayat was, he thought, the claim put forward by Dorayya’s 
widowed sister Venkamma, who had lived in his family, that 
on account of the additions to the estate which had been made 
by her she was entitled to a share and wished that it should be 
given to Ammanna. Ammanna had assisted her by taking part 
in the cultivation, and there was therefore a moral claim which 
had been urged in good faith and should not be disturbed. 


Their Lordships find themselves most in agreement with 
Phillips, J. The panchayatdars refrained from stating in their 
award the contentions of the parties or the reasons for their 
decision; and this way of dealing with the case appears to have 
satisfied everybody at the time, as the widow and Ammanna 
both signed a muchilika addressed to the Sub-Collector of the 
Godavari District informing him of the award and binding 
themselves to abide by it, and it was never questioned until the 
widow’s death forty-one years later. The award did not in 
terms decide that Ammanna was Dorayya’s illatom son-in-law, 
which the widow had not admitted or there would have beenno 
dispute, and she apparently preferred to base the conveyance 
which she executed eight years later in Ammanna’s favour on 
the grounds that he had been brought up “in our house” from 
his infancy, and had married her husband’s sister and Doray- 
ya’s daughter, and that the conveyance was “in accordance 
with the arrangements made by my husband and the directions 
given to me.” These statements are:borne out by the fact 
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that in the muchilika already mentioned Ammannais described 
as Venkamma’s foster-son. 


What seems to have happened is that, when she came to 
live in her brother’s house as a childless widow, there was no 
male child in the house, and Ammanna, one of their sister’s 
children who was then an infant, was taken to live with them 
and brought up by Venkamma. As Dorayya afterwards had 
a son, Tirupayya, Ammanna could not be adopted, but it was 
only natural that he should be married to Dorayya’s daughter 
and go on living in the family. Asto whether he was married 
during Dorayya’s lifetime the evidence, as observed by 
Phillips J., is conflicting, and there may also have been some 
question as to whether after Tirupayya’s birth there could be 
a valid illatom adoption (see Mayne’s “ Hindu Law,” 9th ed., 
p. 278). Dorayya is said by one of the witnesses to have died 
in the year of the great cyclone of the lst November, 1864, 
when Tirupayya, who was about 30 in 1880, was still a minor; 
and this would be an additional reason for taking Ammanna 
as an illatom son-in-law. However this may be the fact that 
Ammanna never troubled about his share in the property of 
his own family and went on living jointly with Tirupayya 
attending to the cultivation while Tirupayya attended to his 
duties as Village Munsif, coupled with the widow’s statements, 
suggests that he enjoyed the status of an illatom son-in-law, 
during Tirupayya’s lifetime, and that it was only to be 
expected that he should claim a share after Tirupayya’s 
death. . 


The plaintiff’s case that the increase in the estate, from 8 
to 44 acres, was the work of the widowed Venkamma, and 
that the disputes arose because, she claimed on this ground that 
a share should be given to her foster-son, rests mainly on the 
evidence of the second witness for the plaintiff, a niece of 
Dorayya but a member of the plaintiff’s branch of the family, 
who went so far as to depose that Ammanna was not 
Venkamma’s foster-son and that he was not taken into the 
family until after Dorayya’s death. Venkamma was no doubt 
a party to the arbitration, but this is accounted for by the fact 
that, as stated in the award, the widow claimed that the jewels 
in Venkamma’s possession belonged to the estate. This claim 
was upheld by the panchayat, who directed that they should be 
included in the partition “ with the exception of the jewels 
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which the panchayatdars had ignored,” that isto say, left 
in Venkamma’s possession, without going into the question of 
her title to them. That the main dispute was between 
Ammanna and the widow is further suggested by the fact that 
it was they who each nominated two panchayatdars, the fifth 
being nominated by the Village Munsif and the Karnam. 


The illatom custom among the Reddis and Kammas of 
the Madras Presidency is based on the necessity of having 
men in the family to look after the cultivation, and the case 
that the increase in the property was due not to Dorayya 
himself and to Ammanna and Tirupayya after him, but to 
Venkamma, a widow, who is not shown to have had any 
property of her own, appears highly improbable and may well 
have been set up owing to the fact that, as already mentioned, 
the award does not show what were the claims put before the 
panchayat. 


Reference toa village panchayat is the time-honoured 
method of deciding disputes of this kind, and has these 
advantages, that it is generally comparatively easy for the 
panchayatdars to ascertain the true facts, and that, as in this 
case, it avoids protracted litigation which, as observed by one 
of the witnesses, might have proved ruinous to the estate. 
Looking at the evidence as a whole their Lordships see no 
reason for doubting that the award wasa fair and honest 
settlement of a doubtful claim based both on legal and moral 
grounds, and are therefore of opinion that there are no grounds 
for interfering with it. This appeal must therefore fail. 


The question in the other appeal is merely one of limitation 
and may be very briefly dealt with. Assuming, as their 
Lordships have now decided, that the award in Ammanna’s 
favour was good, it is not disputed that the conveyance by the 
widow of the rest of the property, reserving only a few acres 
for her own maintenance, would have amounted to a surrender 
of her estate and accelerated the succession of her husband’s 
next heir if he had been aman, as held by the Board in 
Bhagwat Koer v. Dhanukdhart Prashad Singh! and Rangasamt 
Gounden v. Nachtappa Gounden® but it has been held by the 
Subordinate Judge that this rule does not apply when the 
conveyance is made by a widow to her daughter who though 





513 (P. C.). 


1, (1919) L. R. 46 I. A. 259: I.L.R. 47 C. 466: 37 M. L. J. 
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2. (1918 
4 


P.C. 
Sitanna 
v. 
Viranna. 
Sir Jobn 
Wallis. 


PLC. 


Sitanna 
Y. 
Viranna. 


Sir John 
Wallis. 





26 THE MADRAS LAW'JOURNAL REPORTS. [ voL. 


her husband’s next heir only takes an estate for life. This he 
considered was not a surrender to the next reversioner. But 
though the doctrine of surrender by a widow has undergone 
considerable development in recent years, it must be 
remembered that the basis of it is the effacement of the 
widow’s interest, and not the ex facie transfer by which such 
effacement is brought about. The result is merely that the 
next heir of the husband steps into the succession in the 
widow’s place. ‘There is, in their Lordships’ opinion, nothing 
in the Hindu Law which would exclude the succession of a 
female heir in such cases, and no reason for differentiation 
according to the nature of the estate she would take. This 
question has been fully considered in the judgment of 
Banerji, J. in Sartaji v. Ramjas! which does not appear to 
have been brought to the Subordinate Judge’s notice, and in 
which it was held that there was no sufficient reason for 
making any difference between surrender to a daughter and 
surrender to the nearest male reversioner. The learned Judges 
of the High Court have followed this decision and their 
Lordships think that they were right. 

It follows therefore that the widow’s conveyance to her 
daughter Nagamma in 1888 was a surrender of her estate and 
an acceleration of her daughter’s succession and that on the 
daughter’s death in 1894, the succession opened to her father’s 
male reversioners, and that the present suit filed by the plaintiff 


as next reversioner is barred under Art. 141 of the Limitation 
Act. 


Their Lordships are therefore of opinion that both appeals 
should be dismissed and will humbly advise His Majesty 
accordingly. The appellant will pay the respondents’ costs. 

Solicitors for appellant: H. S. L. Polak & Co. . 

Solicitor for respondents: H. Shephard. 

K. J. R. Appeals dismissed. 





1. (1923) LL.R. 46 All. 59. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 


BUTLER. 


Jaddu Padhi .. Appellani* (1st Defend- 
U. ant) l 

Chokkapu Boddu alas Jagan- l 

nadham and another .. Respondents (Plaintiffs). 


Limitation Act (IX of 1908), S.7—Members of an undivided Hindu 
famiiy—Surt by two brothers to set aside an alienation by their mother—Sust 
filed three years after the elder brother attaining majority—Suit of the 
younger brother also barred by reason of the elder brother having acted as 
manager and allowed the suit to be time barred. 


Where twaq brothers (plaintiffs) sued for a declaration that a sale of 
properties by their mother to the defendant was not valid and it was found 
by thetrial Court that the Ist plaintiff had attained majority more than 
three years before the suit was filed and ıt was clear in law he was entitled to 
be manager of the joint family and there was nothing in the record to rebut 
the presumption that he became manager, 


Held, that the suit was barred by limitation as it had been settled by the 
Full Bench in Doratsams Serumadan v. Nondisamt Saluvan, (1912) 1.L.R. 38 
Mad. 118: 25 M.L.J. 405 (F.B ), that if one brother came of age and allowed 
three years to pass before suing, time had run against the younger brother 
also. ; 

The Madras ruling in Doratsam: Serumadan v. Nondtsami Saluvan, 
(1912) I.L.R. 38 Mad. 118: 25 M.L J. 405 (F.B.) proceeds apparently upon an 
irrefragable line of logic, and if the Judicial Committee in Jawahir Singh v, 
Udai Parkash, (1925) L.R. 53 LA. 36: I.L.R. 48 All. 152: 50 M.L.J. 344 
(P.C.) detected a flaw in that line, it would have set it forth in terms. The 
fatherless Hindu son becomes manager in law and presumably manager in 
fact when he attains majority (cf. Mulla’s Principles of Hindu Law, S. 519), 
and as such he is within the mischief of S. 7 of the Indian Limitation Act. 


If the Judicial Committee held that he does not become the manager or that. 


as manager he cannot by himself dispute the alienation, it would undoubtedly 
have so stated in terms. 


Appeal against the order of the District Court of Vizaga- 
patam, dated the 18th day of September, 1928 and made in 
A. S. No. 90 of 1928 preferred against the decree of the Court 
of the District Munsif of Parvatipur, dated the 10th day of 
September, 1927 and made in O. S. No. 504 of 1926. 

P. Somasundaram for appellant. 

V. Suryanarayana for B. Jagannadha Doss for respond- 
ents. 


The judgment of the Court was delivered by 
Jackson, J.—This appeal has been referred to a Bench by 
Pandalai, J. The plaintiffs, two brothers, sued for a declara- 


* A.A.O. No. 128 of 1929. ai ` 22nd March, 1934. 


Jaddu Padhi 


v. 
Chokkapu 
Boddu. 


Jackson, J. 


J ae Padhi 


Chokkapu 
Boddu. 


Jakson, J. 


28 THE MADRAS LAW JOURNAL REPORTS. [vVoL. 


tion that the sale executed by their mother 2nd defendant to 
Ist defendant was not valid. It was found that Ist plaintiff 
had attained majority more than three years before the suit 
was filed, and accordingly the District Munsif dismissed the 
suit. The District Judge confirmed the finding of fact and 
that is not now disputed. In this presidency it has been 
settled by the Full Bench decision in Doratsami Serumadan v. 
Nondisami Saluvani that in circumstances like the present, if 
one brother comes of age and allows three years to pass before 
suing, time has run against the younger brother also. But the 
District Judge refused to follow this ruling, because of a Privy 
Council ruling in Jawahir Singh v. Udai Parkash®. Hence the 
appeal. 


In that case the two younger sons sued to set aside an 
alienation joining as defendants their father and their elder 
brother who had allowed three years to pass without suing. 
As the father was still living this elder brother had never been 
manager of the family so as to be able to give a discharge and 
on the facts S. 7, Indian Limitation Act, could not possibly 
apply. This was conceded by Mr. Dube who appeared for the 
appellant alienee :— 

«The father was alive when the suit was brought. Fateh Singh had not 
been managing member, itis conceded therefore that the failure of Fateh 
Singh to bring a suit probably did not render the present suit barred. The 
sale was however valid . . .” p. 153. 

On page 155 the High Court judgment and decree under 
appeal are summarised and then the judgment proceeds: 

“From this decree Jawahir Singh has appealed to His Majesty in Coun- 
cil. The same contentions that were urged inthe High Court have been 
advanced before the Board.” 

This cannot mean that Mr. Dube urged contentions about 
limitation for he had conceded the point. It can only refer, 
as clearly shown by the subsequent paragraphs, to the fact that 
he still contended that the sale was valid. Its validity is dis- 
cussed down to the bottom of p. 157 and then there is the one 
short sentence “On the question of limitation their Lordships 
concur with the High Court’. Upon this authority the 
reporter in the Allahabad series has stated in the head-notes, 
p. 152, that a suit brought by a younger son is not barred 





1, (1912) I. 
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although the elder son attained majority more than three years 
earlier and had taken no steps to question the alienation. No 
mention is made of the vital circumstance that the father was 
still alive, and then the note proceeds “semble Vigneswara v. 
Bapayyal and Doraisami Serumadan v. Nondisami Saluvan2 
disapproved”. 


But there was no reason to suppose that it was overruled. 
The Madras ruling proceeds apparently upon an irrefragable 
line of logic, and if the Judicial Committee detected a flaw in 
that line it would have set it forth in terms. The fatherless 
Hindu son becomes manager in law and presumably manager 
in fact when he attains majority (cf. Mulla’s Principles of 
Flindu Law, S. 519), and as such he is within the mischief of 
S. 7, Indian Limitation Act? If the Judicial Committee held 
that he does not become the manager, or that as manager he 
cannot by himself dispute the alienation it would undoubtedly 
have so stated in terms. The short sentence concurring with 
the High Court obviously means no more than what 
Mr. Dube conceded was agreed to—the suit was not barred by 
limitation. It is really more a question of fact than of law. 
In Ganga Dayal v. Mani Ram3 (which was relied upon by the 
High Court in the case under appeal in Jawahir S ingh v. Udai 
Parkash4) it is found on p. 160 that ‘there is nothing in the 
present case to show that the Plaintif No. 1 ever acted as 
manager’ and that being so it is not clear that he ever came 
within the terms of S. 7, Indian Limitation Act. Similarly 
according to the facts in Jawahir S ingh v. Udai Parkash4 the 
elder son was never manager prior to his filing the suit. Mr. 
Justice Pandalai obtained a copy, of the judgment under appeal 
in Jawahir Singh v. Udai Parkash4, but it does not carry the 
matter further. If the Privy Council laid down the law as set 
forth in the head-note, it is clear without the aid of this 
judgment, and if, as we hold, that it merely affirmed 
Mr. Dube’s concession, then there is no need to go into details. 


It was finally urged upon us that holding this view we 
should call fora finding as to whether in fact the elder son 
ever assumed the management. It is too late to raise that 


1. (1893) LL.R. 16 Mad. 436: 3 M.LJ 216. 
2. (1912) I.L.R. 38 Mad. 118: 25 M.L.J. 405 (F.B). 
: 3. (1908) LL.R. 31 All. 156, 
4, (1925) L.R. 53 LA, 36: LL.R. 48 All, 152: 50 M.L.J. 344 (P.C), 
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question now. In law he was entitled to be manager and there 
is nothing in the record to rebut the presumption that he 
became manager. We agree with the District Munsif, and 
order that his decree be restored, reversing that of the District 
Judge. Costs to appellant here and below. 


We may add that our view follows that in Surayya v. 
Subbammal, Mannarswamt Ayyar v. Ramaswami Nayakkan3, 
Luta Ram v. Shiv Ram8 and Murlidhar v. Shivram4. 

KG — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. JUSTICE STONE. 
A. M. A. Murugappa Chetty .. Plaintiff* 
U. g 
N. V. N. Nachiappa Chetty and another .. Defendants. 

Promissory note—Note not paid at maturity—Right of creditor to sue for 
money lent, apart from promissory note—Cause of actton—Loan agreed to be 
made, and in fact made, m Madras but promissory note executed outside 
Madras—Jurisdiction—Madras High Court—Letters Patent (Madras), Cl. 12. 

When a cause of action for money is once complete in itself for money 
lent and the debtor then gives a note to the creditor for payment of the 
money at a future time, and the note is not paid at maturity, the creditor may 
sue for the original consideration, provided that he has not endorsed or lost 
or parted with the bill or note under such circumstances as to make the 
debtor liable upon it to some third person. 

A Debtor, In re, (1908) 1K. B. 344, Payana Reena Saminathan v. Pana 
Lana Palaniappa, (1913) L R. 411 A.142 and Sheikh Akbar v. Sheskh Khan, 
(1881) I. L. R. 7 Cal. 256, relied on. 

Where, in a suit filed ın Madras for the recovery of money lent in 
respect of which a promissory note had been executed by the defendant, it 
was contended that the Court had no jurisdiction as the note had been 
executed (and the defendant was resident) outside Madras, 

Held, that the loan having been agreed to be made, and in fact made, in 
Madras, part of the cause of action arose in Madras and that the Court had 
jurisdiction to entertain the suit. 

Held further, that as there was no special agreement for interest apart 
from the note, in a suit based on the contract of loan and not on the note, the 
plaintiff was only entitled to interest at such rate as the Court deemed 
reasonable from the date of demand and not at the rate provided for by the 
note from the date of the contract. 


K. S. Krishnaswami Atyangar and T. Krishnaswami 
Aryangar for plaintiff. 

A. Suryanarayana and A. Srinivasa Aiyangar for 
defendants. . 





1. (1927) 53 M. L. J. 677. 2. (1928) 30 L.W. 361. 
3. ALR. 1929 Lah. 14. l 4. A.I.R. 1929 Bom. 382. 
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The Court delivered the following 


JupGMENT.—In this case the plaintiff is suing the Ist 
defendant personally and the 2nd defendant in respect of his 
share in: the joint family property for the sum of Rs. 12,000 
with interest on the principal sum of Rs. 10,000 with half- 
yearly rests calculated at Re. 0-12-6 per cent. per mensem until 
the date of decree and thereafter at 6 per cent. on the total 
amount until realisation in the following circumstances. On 
the 17th November, 1930, the Ist defendant went to the plaintiff 
and asked him to give a letter that would enable him (the Ist 
defendant) to obtain from the plaintiff’s Madras Office the sum 
‘of Rs. 10,000. That was a matter that took place outside the 
jurisdiction of this High Court. A letter was given which 
empowered the holder of that letter to go to the plaintiff’s 
Madras firm and require the plaintiff’s agent at Madras to pay 
at Madras to the order of the Ist defendant Rs. 10,000 together 
with the nadapu rate of interest from 17th November, 1930 to 
the date of presentation and debit the said amount in the name 
of the Ist defendant and note on the letter that payment had 
been made. To follow out the history of that letter I will go 
somewhat out of historical sequence. The Ist defendant did 
not take that letter to Madras, did not present it for payment 
at Madras and was not paid by the plaintiff at Madras, but he 
endorsed it over to a third party at a place outside the jurisdic- 
tion of this Court and that third party took it to Madras, 
received the money at Madras and the fact of the receipt by 
that person is endorsed on the letter. Now to return to the 
sequence of events, after that letter had been given the lst 
defendant gave to the plaintiff a promissory note which is 
expressed to be payable on demand, no place of payment being 
mentioned. The relevant part of it is as follows :— 

«The amount due by me (the Ist defendant) by reason of having 
received from you (the plaintiff) a hundi directing me (the Ist defendant) to 
receive the money with interest from your Madras firmis Rs. 10,000. For this 
amount of Rs. 10,000 the interest shall be calculated at Re. 0-12-6 per cent. 
per mensem and the total of the interest and principal I (that is the lst 


defendant) shall on demand pay you (the plaintiff) or your order and get a 
return of this promissory note,” 


Upon that is endorsed “for the sum of Rs. 10,000 
mentioned in the pronote herein I shall pay interest at Re. 0-12-6 
per mensem once every six months.” That promissory note 
was given at a place outside the jurisdiction of this Court. On 
the 27th October, 1932, on behalf of the plaintiff a lawyer’s 
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letter was sent to the Ist defendant, the material terms of 
which are as follows :-— 


“In respect of the promissory note executed by you tn favour of our 
said clients for Rs. 10,000 with compound interest thereon at Re. U-12-6 per 
cent. per mensem with half-yearly rests there is now due and owing by you to 
our clients the sum of Rs. 10,000 for principal and Rs. 1,449-0-6 for interest 
making in all a total sum of Rs. 11,449-0-6 and that you have in spite of 
repeated demands failed and neglected to pay the amount due.” 


They thereupon gave notice that payment must be made 
within ten days or proceedings will be taken. No action was 
taken on that letter and payment was not made. ‘The only 
other fact that it is necessary to mention is that in the debit 
and credit account of the plaintiff there appears as credited to 
the defendant the sum of Rs. 470-3-6 which is made up of the 
interest and interest on interest due on the promissory note at 
the rate above mentioned, that is, Re. 0-12-6 per cent. per 
mensem with six monthly rests. The defence is that those 
facts disclosed only one cause of action and that cause of 
action is upon the note, and, if upon the note, this Court has 
no jurisdiction. Alternatively, or rather in addition, it is said 
that the cause of action, assuming there isa cause of action on 
the loan, does not arise within the jurisdiction of this Court. 


With regard to the contention that in circumstances like 
these the plaintiff is restricted to his action on the note, the 
question was considered by Fletcher Moulton, L. J., as he then 
was, in A Debtor, In rel. Fletcher Moulton, L. J. then observes 
as follows :— 


« A parallel case where a billis taken in payment for goods sold, exactly 
illustrates what is the effect of taking abill. It is perfectly true that it is only 
a conditional payment. It 1s a payment if the bill is paid, and if it is in your 
hands when it becomes due and is dishonoured the debt revives. Butif you 
have availed yourself of the character of the bill as a negotiable instrument, 
and have passed it out of your possession so that the right to proceed on that 
bill is vested in some one else and not in you at the date of the dishonour, the 
suspension of the debt continues just as much as if the bill was not overdue. 
A moment’s consideration will show that the Courts would not be administer- 
ing justice 1f they did not hold this to be the case, because otherwise you 
could sue for the price of the goods, while another man, through possession 
by your act of the negotiable instrument which had been given for the price, 
could make the debtor pay the amount over again. Therefore I am satisfied 
that it is a fundamental principle applying to all cases where bills are taken 
either in satisfaction of a debt or in suspension of the exercise of any legal 
rights, that the satisfaction or the suspension lasts only so long as the bill is 
not overdue, unless you have parted with it so that another person is dominus 





1, (1908) 1 K. B. 344 at 350. 
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of the bill, and then it lasts until you have got it back into your. posses- 
sion,” 

Now in this case the bill is in the possession of the plain- 
tiff and in this case the demand letter of the 27th October, 
1932, is a demand for payment in respect of the promissory 
note, executed by the 1st defendant; that is to say, itis a 
demand for the payment of the note. This isa case of a 
demand promissory note not payable at any particular place 
and therefore falls within the exception to S. 64 of the 
Negotiable Instruments Act and thereupon no presentation is 
necessary to make it overdue. So that here there has been a 
demand, there has been no payment, there is no need for 
presentation; therefore on the demand having been made, no 
payment having been made and the time allowed having 
expired, the note became overdue. As it has become overdue 


and as it is in the possession of the plaintiff and is therefore. 


within the case mentioned by Fletcher Moulton, L. J., the 
plaintiff is in this position: he can either sue on the note or he 
can put the note on one side and sue onthe debt. But it is 
said that there is a long line of cases to show that there can be 
no debt where there is a promissory note taken contempora- 
neously with the loan so that you have only one transaction, 
and in support of that proposition the following cases have 
been mentioned:—Payana Reena Saminathan v. Pana Lana 
Palaniappai, Yarlagadda Veera Ragavayya v. ` Gorantla 
Ramayya?, Muthu Sastrigal v. Visvanatha Pandarasannadhis 
anid Sheikh Akbar v. Sheikh Khana. Of those authorities 
I am of course bound by Payana Reena Saminathan v. Pana 
Lana Palaniappai, which is a decision of the Judicial Committee 


of the Privy Council delivered, I observe, by Lord Moulton- 


as he then was. As I read that case, he is reiterating once 
again what he said in A Debtor, In re: The Debtor, Ex partes 
when he says “So long as the notes were outstanding there 
was no right of action otherwise than upon the notes ” and he 
is saying that for the reason that he has mentioned at page 350 
of the previous case in the passage that I have quoted. I am 
also of course bound by Yarlagadda Veera Ragavayya v. 


Gorantla Ramayya® which is a decision on the appellate side 
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of .this High Court. But as I read that judgment it does not 
in the least conflict with the conclusion that I am arriving at 
nec appa in this case and is in my opinion enunciating the same legal 

oy principles as were stated by Fletcher Moulton, L. J. 

- As to whether the original cause of action is the note itself 
and or whether there is also another cause of action, that in my 
opinion is a question of fact and on the facts here it seems to 
me fo be too clear for argument that there are two causes of 
action. Had the transaction in question stopped with the 
giving of the letter empowering the Ist defendant to go to 
Madras and collect Rs. 10,000 it would not be arguable but 
that the plaintiff had a cause of action springing out of the 
contract of loan. What is there that makes the letter given by 
the Ist defendant to the plaintiff and a promissory note to 
secure the repayment of that loan a merger or a novation 
extinguishing the earlier contract and turning these two con- 
tracts into one, a contract contained ina promissory note? I 
cannot understand under what principle of law the first contract 
is to be regarded as extinguished. It seems to me that this is a 
case such as is mentioned in Sheikh Akbar v. Sheikh Khan): 


“When a cause of action for money is once complete in itself, whether 
for goods sold or for money lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of the money at 2 future time, . 
the creditor, if the bill or note is not paid at maturity, may always, asa rule, 
sue for the original consideration, provided that he has not endorsed or lost 
or parted with the bill or note, under such circumstances as to make the 
debtor liable upon it to-some third person.” 


Chetty 
th 


There the Chief Justice of Calcutta is éxpressing precisely’ 
the same point that Fletcher Moulton, L. J. was expressing in 
A Debtor, In te: The Debtor, Ex parte? and that in my opinion 
is exactly this case, a contract of loan followed by the giving 
of a promissory note to secure its payment, acase that happens 
thousands of times a year so far as England is concerned in 
that department of life connected with money-lenders, That 
being so, it seems to me that here the plaintiff could if he chose 
have sued on the note and he can if he chooses sue on the debt. 
He has chosen to sue on the debt. 

Now the next point arises, that being so, has this Court 
jurisdiction to entertain this claim? That will depend in my 
opinion upon this; is it necessary for the plaintiff, properly 
pleading the relevant facts on which to found his claim, to 


———— I aa 
1, (1881) IL. L.R.7 Cal, 256. 2. (1908) 1K. B, 344, 
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mention, any fact that isa relevant fact which arose within the 
jurisdiction of this Court? What he has to allege is a loan and 
what he has to show is that he has made a loan; and although 
for myself I am a little doubtful whether the long series of 
decisions on this point of jurisdiction do not somewhat loosely 
regard pleading points and regard as relevant points that I 
should have somewhat doubted were necessary to be pleaded, 
agreeably to that long line of decisions I am satisfied that a 
plaintiff would have been regarded as pleading relevantly if he 
had alleged in his plaint “I did in fact advance this money in 
Madras” and I think that in this case that would have been a 
necessary allegation because it was a term-of the contract that 
he should advance the money in Madras, and before the plain- 
tiff could-have sued on the contract that the plaintiff made, it 
would_be necessary for him to allege performance of the terms 
on his side of the bargain. He would thus have to allege 
(1) aterm that he was to give a letter that would enable money 
to be paid at Madras, (2) the fact that thé amount so to be 
paid depended upon the date of collection at Madras, (3) the 
date of collection, (4) the fact of payment. So'he would have 
to allege inter alta (1) the. date of presentation of that letter, 
and (2) the payment on that letter; and both presentation and 
payment must be at Madras. It follows from that that 
part of the cause of action has arisen at Madras and from 
that this Court has jurisdiction. There is, however, this 
difference between suing upon the original contract of loan 
and suing upon the promissory note. I have had no evidence, 
and it does not appear from the documents put before me, 
that there has been any special agreement for interest apart 
from the note. It is upon the note that the endorsement is 


made with regard to a particular rate of interest payable with. 


six monthly rests. That in my opinion is part of the contract 
related to the promissory note and has nothing to do with the 
contract of loan. In order to find the terms of the contract 
of loan I must, I think, look at the contract of loan 
which was concluded, so far as the evidence goes, at the 
time that the letter authorising the Ist defendant to collect 
Rs. 10,000 in Madras was given. The subsequent variations 
were all the variations of the terms of the promissory note 
which is another contract. Looking at it like that, it appears 


to-me that what the Ist defendant has undertaken to do is to 
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have made against him a debit ‘of the amount paid to him or 


the person to whom he endorsed this note and to re-pay that 
debit. What is the amount of debit? The debit is Rs. 10,000. 
His contract, therefore, is to return Rs. 10,000. There is no 
provision with regard to interest. With regard to interest 
however I am entitled as from the date of the notice demand- 


ing the payment of this sum, although that notice is a demand 


for the payment under the note, I am entitled I think to give 
interest at a reasonable rate: There will, therefore, be judg- 
ment for Rs. 10,000 together with interest at 6 per cent. from 
the 27th October, 1932, to the date of payment with propor- 
tionate costs against the 1st defendant personally and against 
the 2nd defendant to the extent of the assets in his hands. 

S. R. Suit decreed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
BUTLER. 


Thandavan Chettiar and another .. Appellants* (Plaintiffs 
oo, v. 2 and 1) 
U. K. Unnalachan .. Respondent (Legal re- 


presentative of defendant). 


Civil Procedure Code (V of 1908), S, 47—Bar of sutt—Claim under 
O. 21, R. 58 by two persons, one of whom a party, and the other nota party to 
the susti—Dismissal of—Remedy, 

If two persons, one of whom isa party to the suit and the other not.a 
party, prefer a claim under O. 21, R. 58 and the claim is dismissed, the party 
to the suit must proceed by way of appeal by virtue of S. 47 and the non -party 
by way of suit by virtue af O. 21, R. 63. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Pakenham 
Walsh, dated 12th day of December, 1932 and passed in Second 
Appeal No. 1667 of 1928 preferred to the High Court against 
the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat and made in A. S. No. 20 of 1927 (O.S. 
No. 369 of 1924) onthe file of the Court of the Additional 
District Munsif of Palghat. 

The defendant in the suit out of which the appeal arose was a 
receiver appointed by the High Court under S. 92 of the Civil 
Procedure Code. He brought a suit in the Additional District 
Munsif’s Court, Palghat, against one A and his father S: 





* L.P.A. No. 42 of 1933, 5th March, 1934.- 
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O. S. No..191 of 1921. S was exonerated and a decree was passed 
against A alone. In execution of that decree, S and his son T put 
in a claim petition which was dismissed. Thereupon S and T 
brought the present suit to set aside the order of dismissal, It 
was resisted on the ground that S having been a party to O. S. 
No. 191 of 1921,a separate suit was barred by S. 47. The Lower 
Court overruled the objection but, on appeal, Pakenham Walsh, J. 
held that the suit by T was not barred since he was no party. 
“Whether the suit of S would be barred would depend on whether 
he was exonerated because he had no interest in the property. 
(From the records) it is clear that he was a proper party to the 
suit. So the decision in Abdul Sac v. Sundara Mudaliar! is not 
applicable. Goba Nathu.v. Sakharam? and U Kalav. Ma Hnin U8 
are quoted for the appellant. But in the former. case it was the 
auction-purchaser who was the plaintiff, and the Court held that 
he was entitled to maintain his suit against the defendants, one of 
whom was the original judgment-debtor and the other a stranger ; 
but it expressly holds that the plaintiff brought his suit in his 
capacity as auction-purchaser and acquired a different set of 
rights from those which he had as a decree-holder. U Kala v. Ma 
Hnin U8 was a case where the suit was dismissed on the ground 
that the plaintiff was wrongly joined as a party in the previous suit 
having no concern with it. What has been laid down in this case 
was followed in Abdul Sac v. Sundara Mudaliarl, 

It seems impossible to hold that where the party to the suit is 
bound by the decree he can evade the rule that disputes in execu- 
tion should be settled under S. 47, Civil Procedure Code and not 
by a separate suit by joining with a stranger. This would be to 
defeat the purpose of S. 47, Civil Procedure Code. The suit, 
therefore, by S is, I consider, clearly not maintainable for this 
reason, 

On appeal under the Letters Patent, 

T. A. Ananta Atyar for appellants. 


K. Kuttikrishna Menon for respondent. 

.The judgment of the Court was delivered by 

Jackson, J.—We are not prepared to hold that Mr. Justice 
Walsh has erred. 


If two persons, one of whom is a party to the suit and one 
not a party, prefer a claim under O. 21, R. 58, the party to the 
suit must proceed by way of appeal by virtue of S. 47 and the 
non-party by way of suit by virtue of O. 21, R. 63. 








° (1930) LL.R. 54 Mad. 81: 59 M.L.J, 932 (F.B.). 
oe Be (1920) LL.R. 44 Bom. 977. 3. (1927) LL.R. 5 Rang. 110, 
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In the obiter dictum at the end of U Kala v. Ma Hnin 
U! it is assumed that the claim was not made in execution, 
(see, bottom of p. 114) which distinguishes it from our case, 
though why this assumption is made we do not understand. 
Goba Nathu v. Sakharam Tepi Patil? proceeds on the rights of 
the auction-purchaser. ` 

We see no absurdity in one party E T by way- of 
suit and another by way of appeal—the two proceedings could 
ordinarily be linked; while if it is a District or Subordinate 
Court that is executing the decree against a party to the suit, 
its jurisdiction should not be taken away at the party’s own 
instance by coupling himself with a non-party. l 

The importance of giving due scope to S. 47 is noted by 
the Judicial Committee in Prosunno Coomar Sanyal v. Kali 
Das Sanyal3. 

This Letters Patent appeal is dismissed with costs. 

SR: oo Appeal dismissed. - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—MR Justice Jackson AND Mr. JUSTICE 
geen l ; 
e e A; A macnari Nadar and 


A r >... Appellants» (1st plaintiff 
Pog and L. Rs. of 2nd 
Plaintiff) : 
et V. l 
Srivilliputtur Municipal Council . 
‘through its Chairman .. Respondent (Defendant). 


Contract Act (IX of 1872), S. 65—Applicabihhty—Contract vord ab initio 
—Contract not reduced fo writing and signed by councillors as required by 
S.45, Madras District Municipalities Act (IV of 1854)-— Advantage gained by 
Municrpaltty—Liability to restore. 


Sections 45 and 46 of the Madras District Municipalities Act of 1884 are 
only concerned with contracts. They are once about agreements which are 
governed by the general law. cae 

Section 65 of the Contract Act applies as well to salen void ab initio 
and so where a Municipality enters into an agreement which is discovered to 
be void because it is not under the signature of two councillors as provided | 
by S.45°of the Municipalities Act, 1884, such an agrecment falls within the 
ambit of S. 65 of the Contract Act and if, under the agreement, the Munici- 





1... (1927) LL.R. 5 Rang. 110... 2. (1920) LL.R. 44 Bom. 977. 
3. (1892) L.R. 19-1.A. 166: LL.R. 19 Cal. 683 (P.C.). 
*L: P. AsNo. 29 of 1933. > _ .* 20th February, 1934 
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pality has gained some benefit gr advantage, ıt is bound to compensate the Arunachala 


other party in proportion to such benefit. Nadar 
Gulabchand v. Fulbat, (1909) I. L. R. 33 Bom. 411 and Hamiah Kuar v. Srivilli~ 

Indar Bahadur Singh, (1922) L. R. 50 I. A. 69: I. L. R. 45 All. 179: 44 M. L. J. puttur 

489 (P..C.), relied on.. Municipal 


Mohamed Ebrahim Molla v. Commissioners for the Port of Chittagong, Council. 


(1926) I. L. R. 54 Cal. 189 and The Municipal Council, Tiruvarur v. Kannu- 
swam Pillai, (1929) I. L. R. 53 Mad. 352: 58 M. L. J. 377, followed. 


The Municipal Council, Dindigul v Bombay Co., Ltd., (1928) I. L. R. 52 
Mad. 207 : 56 M. L. J. 525, referred to. ; 

Appeal under Cl. 15 of the Letters Patent against -the 
judgment and decree of the Honourable Mr Justice Pakenham 
Walsh, dated the 15th day of November, 1932 and passed in- 
Second Appeal No. 1098 of 1928 preferred to the High Court 
against the decree of the Court of the Subordinate Judge of 
Ramnad at Madura in Appeal Suit No. 99 of 1926 (A. S.: 
No. 558 of 1925, District Court, Ramnad—A. S. No. 96 of 
1925, late Additional Sub-Court, Ramnad) preferred against 
the decree of the Court of the District Munsif of Sattur in 
O. S. No. 46 of 1924. 


K. Rajah Atyar, V. Ramaswanu Atyar and K. S. ae l 
gopalachart for appellants. 


S. Srinivasa Atyangar and S. Narayana Aiyangar for 
respondent. 


The judgment of the Court was delivered by 


Jackson, J.—The plaintiffs are wholesale rice merchants Jackson, J. 
of Saitur who agreed during the period of scarcity after the 
war of 1914-1918 to supply rice bags to the Srivilliputtur 
Municipality, which a committee duly appointed by the 
Municipality was to retáil to private persons. After a consign- 
ment o! bags had been made in February, 1920, the price fell 
and the Municipality disposed of them ai a loss and refused to 
pay the plaintiffs more than what it got by the sale. The 
plaintiffs claim Rs. 3,000 as the value oi the bags as upon the 
date of delivery. The District Munsif and Subordinate Judge 
decreed the suit except for a reduction made on account of 
gunny bags. This Court dismissed the suit on second appeal. 
Hence this Letters Patent appeal. 


1 


The plaintiffs cannot sue upon contract because they have 
no written contract signed by two councillors as provided by 
S. 45 of the then Act, Act IV of 1884. They claim, however, 
under S. 65 of the Indian Contract Act that the agreement 
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having been discovered to be unenforceable in law on this 
account, they are still entitled to compensation in proportion 
to the advantage received by the Municipality. 


This claim was originally met by citing Radha Krishna Das 
v. The-Municipal Board of Benares1, which has been followed 
in Ramaswamy Chetty v. The Municipal Council, Tanjore? 
and evidently influenced Walsh, J. iri our present case. It was 
held in Radha Krishna Das v. The Municipal Board of 
Benares! that S. 65 cannot apply to a contract void ab initio, 
and it was also suggested hypothetically that if a Court were 
to hold otherwise “it would render nugatory the salutary provi- 
sion of the Municipalities Act which provides that a contract 
executed otherwise than in conformity with it shall not be 
binding on the Board”. In Gulabchand v. Fulbais it was 
suggested that the scope ear S. 65 may be extended to con- 
tracts void ab initio, and-now in the light of Harnath Kuar 
v. Indar Bahadur Singh4 that suggestion must be accepted as 
correct. 

Now if a Municipality make an agreement which is dis- 
covered to be void because it is not under the signature of two 
councillors as provided by S. 45, Madras Act IV oí 1884, can 
it be said to go behind the statute or to render its provisions 
nugatory, if such an agreement is brought within the ambit of 
S. 65, Indian Contract Act? The short answer to this question 
would sem to be that the Municipalities Act is silent about 
and therefore not concerned with such an agreement. The 
distinction between agreements and contracts 1s-well known, 
and it would have been quite easy to provide that every agree- 
ment made on behalf of a Municipal Council shall be immune 
{rom the provision of 5. 65, Indian Contract Act, but there.is 
nothing of the kind in the Act. The Act only states that in cer- 
tain circumstances contracts shall not be binding on the Council. 
Sections 45 and 46 are only concerned with contracts. Ifa 
Council makes a promise it is an agreement; if that agree- 
ment is not enforceable by law it is said to be void, and when an 
agreement is discovered to be void any person who has receiv- 
ed any advantage under such agreement is bound to restore 





r 


1.. (1905) I. L. R. 27 A1l.592.7 2. (1906) I. L.R. 29 Mad. 360. 
“3. (1909) I.L R. 33 Bom. 411. 
-4 (1922) L. R: 50 I. A. 69: I. L. R. 45 All. 179. 44M. L. J-489 (P. C). 
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it. If it is held that a Municipality is a person who can make 
agreements, then, if sucha person is treated under the general 
law can it be said that a salutary provision has been defeated? 
There is nothing salutary in allowing ratepayers to escape 
their statutory obligation more easily than other persons. 
The Legislature is considering the welfare of the community 
as a whole, and there 1s no cause for surprise that while making 
special provision in terms as regards contracts, it left agree- 
ments to be governed by the general law. Mr. Srinivasa 
Aiyangar argues that the special overrides the general; a 
maxim of universal acceptance, but before its application one 
must first find that there isa special law. If agreements are 
not specially mentioned they are under the general law. 
Probably the idea that to apply S. 65 would go behind the 
statute is derived from the English leading case in this matter, 
Young & Co. v. The Mayor and Corporation of Royal Leam- 
ington Spal, arising out of Young & Co. v. The C orporation of 
Leamington®. In that case an engineering firm had spent 
between £6,000 and 7,000 upon improvements in Leamington, 
and the Court held that inasmuch as the contract was not 
sealed as required by the statute the suit did not lie. On the 
facts of this particular case Lindley, L. J. finds that to allow 
the claim would in effect be repealing the Act of Parliament 
and depriving the ratepayers of that protection which Parlia- 
ment intended to secure forthem. But this language need not 
necessarily be imported to India. We can hardly say that if 
this claim is allowed we shall in effect be repealing the Munici- 
palities Act or depriving the ratepayers of that protection 
which the legislature intended to secure for them. Because 
obviously by its language which is the best guide to a legis- 
lature’s intentions it has not made this provision in regard to 
agreements, and on general principles it is hard to see why it 
should make such a provision. In the same English case, Y oung 
& Co. v. The Corporation of Leamington®, Brett, L. J 
evidently considers that the decision to which he is constrained 
to come, causes injustice, and Lindley, L. J. describes it as 
“hard and narrow ”. On appeal Lord Blackburn in Y oung & 
Co. v. The Mayor and Corporation of Royal Leamington Spal 
observed “ it is true this works great hardship”. 

Pee o 
1. (1883) 8 A. C. 517 at 527. 2. (1882) 8 Q. B. 579 at 585. 
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On the other hand the law in its present state in this 
Presidency works no hardship. If under an agreement such 
as that entered into by Young & Co. with Leamington or that 
between these plaintiffs and Srivilliputtur, advantage has 
accrued to the Municipality, the Municipality makes good that 
amount to its promisees. If the agreement however does not 
redound to the advantage of the Municipality it is in no way 
bound, and the interests of the ratepayers are fully secured. 

This argument has proceeded on the assumption that a 
Municipality is a person who can make agreements. The Act 
itself seems to assume as much, for even under S. 45 a contract 
below Rs. 100 is left to its unhampered discretion. The Act 
does not specially empower Municipalities to make agreements, 
and then prescribe the form for agreements involving more than 
Rs. 100. It assumes the power and only prescribes a form for 
the larger amount. We see no force therefore in Mr. Srinivasa 
Aiyangar’s suggestion that a Municipality is more like a lunatic 
or a minor than a juristic person. 

Nor can it be said that in undertaking this business of 
distributing rice the Municipality acted ultra vires. The safety, 
health, comfort and convenience of the people were all further- 
ed by this arrangement at the end of the war. Cf. S. 113 (v), 
Act IV of 1884. 

In Mohamed Ebrahim Molla v. Commissioners for the 
Port of Chittagong! it is held that the contract is void, but 
Mr. Mitter argued that even so S. 65 of the Contract Act 
would apply, p. 194, and the Court did not see why plaintiffs 
should not recover quantum meruit, p. 217. This case is 
followed by Walsh, J., sitting with Kumaraswami Sastri, J., 
in The Municipal Council, Tiruvarur v. Kannuswams Pillar?. In 
that case the parties ‘agreed’ to a decree on a quantum meruit 
basis, presumably because they did not think it worth disputing. 
Sir Frederick Pollock has questioned the wisdom of Counsel’s 
conceding the point in Mohamed Ebrahim Molla v. Commis- 
sioners for the Port of Chittagongl (see p. 378 of his 
commentary on the Contract Act) but he only follows the 
English, decisions. It would be dangerous to ignore the plain 


‘statutory provision of S. 65 and argue as though the matters 


were entirely dependent upon English rules of Equity as laid 
down in the English cases. On this general proposition the ' 


1. Cen, I. L. R. 54 Cal. 189. 
2. (1929) I. L. R. 53 Mad. 352. 58 M. L. J. 377. 
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learned judgment of our late Chief Justice in The Municipal 
Council, Dindigul v. Bombay Co., Ltd.1 repays perusal. 

It has been found that the quantum of the claim is just 
and we restore the decree of the Subordinate Judge with costs 
throughout to the appellants. 

S.R. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
BUTLER. 


Raman Nambyar and others .. Appellants* (Appellants 2 
to 6 in A.A.O. No. 248 of 1929 
Uv on the file of the High Court) 


Kizhakkekootil Pulasseri Thekke 
Kovilakath Unnikatungi Nedun- 
gethiripad styled Rayiram 
Naman and others -. Respondents ( Respond- 
ents in Do.). 

A ppeal—Competency of—Order purporting to be passed under O.11, 
R. 21, appealable under O. 43, R. 1 (f), Civil Procedure Code—Order in sub- 
stance under S.151 dismissing suit for non-compliance with order under O. 6, 
R. 5—Right of appeal not affected. 

In considering whether an appeal is admissible, the Court has, no doubt, 
regard to the substance rather than the form of the order so as not to deny 
a party his right of appeal. But this rule should not be so applied as to deny 
a party his right of appeal on the ground that only the substance and not the 
form can be looked into. Where the Court has purported to passan order 
under O. 11, R. 21 of the Civil Procedure Code,-an appeal lies under O. 43, 
R. 1 (f) even though the order in question might have been in substance an 
order of dismissal under S. 151 for non-compliance with an‘order under Q. 6, 
R. 5, from which an appeal is not competent. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Curgenven, dated 21st 
October, 1931 and passed in A.A.O. No. 248 of 1929 prefer- 
red to the High Court against the order of the Court of the 
Subordinate Judge of South Malabar at Ottapalam, dated 26th 


November, 1928 and made in O. S. No. 7 of 1928. 


The plaintiff in the Sub-Court was the appellant. The suit 
was dismissed by the Sub-Court for failure to comply with a pre- 
vious order calling upon the plaintiff to supply certain information 
in response to interrogatories filed by defendants. The Court 
purported to pass the order under O. 11, R.21, Civil Procedure 


ey 
1. (1928) I. L. R. 52 Mad. 207: 56 M. L. J. 525. 


* L.P.A. No. 104 of 1931. 14th February, 1934. 
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Code. On appeal, Curgenven, J. held that having regard to the 
early stage of the suit and the circumstances in which the order 
was passed, the order should be deemed to have been passed under 
O. 6 and not under O. 11. “In all these circumstances,” the 
learned Judge observed, “I think that although the provision of 
law quoted in dismissing the suit was O. 11, R. 21, everything 
points to the order itself in substance and in intention having been 
one under O. 6, R. 5. That being so, it is, I think, clear that in 
judging of the appealability of the order we must look to the 
substance of it rather than to the provisions of law under which it 
purports to have been passed. See Mangayya v. S riramulul, Kun- 
happa Nayar v. Raman Nayar? and Ramzan v. Sutish Chandra 
Banerji8. Muthiah Chettiar v. Govinddoss Krishnadoss+, Abdul 
Rahiman Sahib v. Ganapati Bhatta’ and Latchmanan Chetty v. 
Ramanathan Chetty8 are not cases in which the order under refer- 
ence might have been passed under some other provisions of the 
Code. They were cases in which the Court, although purporting to 
act under acertain provision, had in fact no power to pass such 
an order and it was held nevertheless because the order purported 
to be under an appealable rule of the Code, an appeal would lie 
against it”. In the result, the appeal was dismissed as incompetent. 

On appeal under the Letters Patent, 

C. S. Venkatachariar for C. S. Swaminathan for appel- 
lants. i 

K. Kuttikrishna Menon and K. Kunhikrishnan Nair for 
respondents. | 

The judgment of the Court was delivered by 

Jackson, {.—In the case under appeal the learned Judge 
passed an order under R. 21 of O. 11, which is appealable 
under O. 43, R. 1. This Court on Civil Miscellaneous Appeal 
held that the order should have been one following upon non- 
compliance with O. 6, R. 5, which presumably would be under 
S. 151. The question for our determination is whether when 
a Judge purports to act under an order which is appealable, an 
appeal lies, even though he ought to have acted on some other 
order which is not appealable. No doubt in considering 
whether an appeal is admissible the Court always looks to the 
substance rather than the form of the order so as not to deny a 
Bee Sa ee a ae eee 

1. (1913) 24 M.L.J. 477. 2. (1920) 14 L.W. 15. 
3. A.LR. 1930 Lah. 468. 
4. (1921) LL.R. 44 Mad. 919: 41M. L. J. 316 (F. B.). 


5, (1900) I.L.R. 23 Mad. 517: 10 M. L. J. 305. 
6, (1904) LL.R. 28 Mad. 127: 14 M. L. J. 436 
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party his right of appeal. But it would be a very dangerous 
analogy to deny a party the right of appeal on the ground that 
only the substance and not the form can be looked into. 
Because, although the form may be technically wrong, until it 
is appealed against, it is substantially effective. That is to say, 
a party coníronted with an order purporting to be under R. 21 
of O. 11 is bound by that order unless he appeals against it, 
and it will be an absolute negation of justice when he does 
appeal to tell him that he has no appeal because it ought to 
have been an order under some other rule. . This principle 
which itself is fairly obvious is abundantly supported by the 
reported cases of which it is only necessary to cite Nasir Khan 
v. Itwaril, Basumati Debi v. Taritbasanı Dası?, Agent, Bengal- 
Nagpur Railway v. Behari Lal Dutt3 and Gopal Singh v. Man- 
gal Singhs. The learned Judge wo has decided the last of 


these cases puts the matter clearly and succinctly: 

“Ithas been urged by Counsel for the respondent that the remand is not 
under O. 41, R. 23, but under S. 151, and, therefore, no appeal lies. But the 
right of appeal is determined by what the Court purported to do, and not by 
what the Court should have done and, therefore, this objection has no force.” 


We therefore find that an appeal lies and the Subordinate 
Judge will be directed, if necessary, to put his order into pro- 
per form. We say if necessary because it has been suggested 
that in the present circumstances this question has become 
academic; but that is a matter upon which we have no precise 
information. The appellant is allowed his costs in this appeal. 
The costs in the appeal before Curgenven, J. will abide the 
result. 

S. R. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SırR Horace OWEN ComĮmPTON BEASLEY, Kt., 


Chief Justice. 

Kathara Lakshmi Bai .. Petttioner* (Plaintiff) 
v, 

Bandubodo Rukmaji Rao and others. Respondents ( Defend- 


unts). 

Provincial Insolvency Act (V of 1920), S.78 (2), proviso—“Debt prov- 
able and not proved under this Act’—Meaning of—Formal lodging of claim 
sufficient. 

If a creditor in the insolvency has lodged a ‘proof’ of his debt and fulfil- 
Jed all the requirements of S. 49, the debt is ‘proved’ within the meaning of 


1. (1923) IL.R.45 All. 669. 2. (1918) 31 Cal.L.J. 354. 
3. (1925) LL.R. 52 Cal. 783. 4. (1927) 107 I.C. 284. 
*C.R.P. No. 69 of 1931. 21st February, 1934. 


Jackson, J. 
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the proviso toS 78 of the Provincial Insolvency Act and the debt gets the 
benefit of sub-S. (2) of S. 78. The word “proved” used in the Insolvency 
Act has a different meaning to that in the Evidence Act. It does not mean 
that the debt must have been admitted by the Official Receiver under the Act 
or satisfactorily established before him. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Guntur, dated the 30th day of June, 1930 and made in 
Small Cause Suit No. 1507 of 1929. 


N. Rama Rao for petitioner. 


K. Ramamurtht, Konda Kottayya, B. T. M. Raghavachari 
and V. Pattabhirama Sastri for respondents. 


The Court delivered the following 


JUDGMENT.—The question raised in this Civil Revision 
Petition is whether the words used in the proviso to S. 78 (2) 
of the Provincial Insolvency Act, namely, ‘debt provable but 
not proved under this Act,” are to be read as meaning that the 
debt must have been admitted by the Official Receiver under 
the provisions of the Act, that is to say, satisfactorily establish- 
ed before him; or whether ‘proved’ means that a proof of the 
debt has been lodged within the provisions of S. 49. The 
question arose on a plea of limitation. The petitioner here, a 
woman, was the payee of ,a promissory note alleged to have 
been executed in her favour by a person who subsequently 
became insolvent. The promissory note was for Rs. 100 and 
after the execution of the promissory note the drawer was- 
adjudicated insolvent. The adjudication was on 8th Decem- 
ber, 1923, and it is alleged that the promissory note 
was executed about the middle of 1922. The adjudica- 
tion was annulled on the &th March, 1929, the Official 
Receiver not having passed any orders with regard to the 
proof lodged by the petitioner, either admitting it or rejecting 
it. The suit on the promissory note was filed in 1929. That 
was clearly time-barred unless it could be saved from the bar 
of limitation. It was claimed by the petitioner that it was not 
barred because of the adjudication of the insolvent, as the time 
between the order of adjudication and the date of the annul- 
ment should be excluded. It is here that the proviso to which 
I have already referred becomes important because in it are 
excepted from that sub-section debts which are merely prov- 
able but which have not been proved under the Act, that is to 
say, if a debt has been “proved”? under the Act that debt gets 
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the benefit of sub-section (2) to S. 78 and the exclusion of 
that time therein specified. The learned District Munsif held 
against the petitioner’s contention stating that: 


«in the absence of anything definitely to show that the claim was admitted 
I do not think that it can be contended that the debt has been proved 
within the meaning of S.78. No doubt S. 49 prescribes the mode of proof 
but under the rules the Receiver has to either admit the debt or reject it. If 
it is rejected the debt could not be deemed to have been proved. So, unless 
the plaintiff shows that the debt has been admitted by the Official Receiver 
and included in the schedule of liabilities, 1t cannot be taken that the debt has 
been proved.” 


On behalf of the petitioner it is argued here that a debt 
“proved” under the Act means a debt in respect of whicha 
proof has been lodged under S. 49 (1) and (2) and that as 
soon as a proof has been lodged the debt has been “proved”. 
The contention therefore is that the word “proved” in the 
Insolvency Act has a different meaning to be given to it to that 
in the Indian Evidence Act. Turning to S. 49 of the Provincial 
Insolvency Act the marginal note is “Mode of proof” and 
sub-section (1) says: 

«A debt may be proved under this Act by delivering or sending by post in 
a registered letter to the Court an affidavit verifying the debt.” 
and sub-section (2) says: 

«The affidavit shall contain or refer to a statement of account showing 
the particulars of the debt and shall specify the vouchers (if any) by which 


the same can be substantiated. The Court may at any time call for the 
production of the vouchers.” 


In this case the petitioner filed an affidavit as required by 
sub-S. (1) in the approved form verifying the debt and in the 
schedule to the affidavit set out the amount of the debt and 
that it was on a promissory note, further stating that the pro- 
missory note was missing but would be produced later. The 
date of the promissory note was not given. -The Official 
Receiver as he was entitled to do under sub-S. (2) called for 
the production of the promissory note. The question arises 
here whether a person who has lodged a proof and fulfilled all 
the requirements of S. 49 has ‘proved’ his debt under the Act. 
Some assistance upon this point is to be got from the English 
Bankruptcy ‘Act and the rules which are set out in the second 
schedule of that Act. R. 23 deals with the admission or 
rejection of proofs and the trustee has to examine every proof 
and may admit or reject it in whole or in part or require 
further evidence in support of it. Rules 24 25 and 28 also 
speak of proofs. What therefore the English Bankruptcy Act 
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is dealing with is a proof, that is to say, the formal claim 
lodged by the creditor in the insolvency. The position is 
similar under the Provincial Insolvency Act; and the Official 
Receiver after proof has been lodged has either to admit it or 
reject it and can, if he requires, ask for further evidence in 
support of the proof. Has a person who has lodged a proof 
“proved” within the meaning of the Insolvency Act? In my 
opinion, he clearly has, and that is the meaning to be given to 
the word “proved” in the proviso to sub-S. (2) of S. 78 of the 
Act. “Provable,” in my view, means a debt due to a creditor 
in respect of which hethas not put in a claim in the shape of 
lodging a proof. I am supported in this opinion by the fact 
that the proviso must clearly have in view merely a claim by 
the creditor and not a claim which has been substantiated. No 
question of limitation could arise—and this is admitted on 
behalf of the respondents—in respect of a proof which has been 
admitted by the Official Receiver. The proviso, therefore, 
must apply to some other kind of debt and, in my opinion, 
clearly applies to a debt of which proof has been lodged within 
the provisions of S.49. The further question is whether the 
requirements of that section have been satisfied here. For the 
respondents it is argued that the affidavit did not give the 
required details and that therefore the requirements of that 
section were not complied with. In my view, that contention 
is wrong and sufficient information was given in the affidavit 
and the schedule thereto to comply with the requirements of 
that section. No argument can, in my opinion, be based upon 
the words in S. 49 (2), namely, “the Court may at any time 
call for the production of the vouchers”. That, in my view, 
only deals with the admissibility or the rejection of the proof. 
It is power given to the Official Receiver to call for evidence 
in support of the proof. For these reasons, in my view, the 
learned District Munsif was wrong in holding that the suit was 
barred by limitation. The Civil Revision Petition must, there- 
fore, be allowed with costs here and in the District Munsif’s 
Court and the suit remanded to the District Munsif’s Court 
for disposal according to law. The /th respondent here raises 
the point that he is entitled to his costs on the ground that he 
has been brought here unnecessarily. In my view, that is so. 
He will, therefore, be entitled to his costs from the petitioner. 


S. R. = Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
PAKENHAM WALSH. 
M. P. Palaniappa Chettiar and 
others .. Appellanis* in the appeal 
and Petitioners in the 
petition (Petitioners 


Nos. 1 to 3and 5 to 7) 


œ 


Ce 


S. A. Ramanathan Chettiar and 


another .. Respondents tn both ( Res- 
pondent and 4th pett- 
tioner). 


Restitution—Executing Court—Money wrongfully drawn out under 
decree—Security bond executed to Court—Power of Court to direct refund— 
Inherent jurisdiction to recitfy mistake—Civil Procedure Code (V of 1908), 
S. 144—A pplicabiltty. 

The petitioners fled O S. No. 6 of 1911 on the file of the Court of the 
Subordinate Judge of Ramnad and obtained a decree on a promissory note 
for a certain amount and as a result of adjustment between the parties the 
judgment-debtors deposited into Court a lesser amount. The Ist respondent 
subsequently filed O. S. No. 14 of 1921 in the Court of the Subordinate Judge, 
Sivaganga, for a declaration that he was entitled to the decree amount, the 
petitioners being his legal representatives, and obtained a declaration to that 
effect and that he was entitled to continue the execution proceedings. An 
appeal was preferred to the High Court and the result was that the respond- 
ent was declared entitled only toa 5/17ths share in the promissory note and 
the decree, the remainder being the property of the petitioners. During the 
pendency of the appeal an application was made for an injunction restraining 
the respondent from executing the decree in O. S. No. 6 of 1911 and drawing 
the money in deposit and an order was made that he might draw it on 
furnishing security to the satisfaction of the Ramnad Sub-Court. The 
security was furnished and the respondent having bound himself by the 
execution of the bond to obey any orders that may be passed for its refund 
withdrew the money. After the termination of the appeal the petitioners 
applied to the Subordinate Judge of Ramnad for restitution. 

Held, that S. 144, Civil Procedure Code, was inapplicable to the facts of 
the case and the Court was not competent to order restitution thereunder. 

Held, however, that as money had been improperly drawn out under the 
decree it was competent for the Court to rectify the mistake and order 
restitution in the exercise of its inherent jurisdiction. 

Shiam Sundar Lal v. Kaisar Zamani Begam, (1906) I. L. R. 29 All. 143, 
Jai Berhma v. Kedar Nath Marwari, (1922) L.R. 49 I.A. 351: I.L.R. 2 Pat. 10: 
44 M. L. J. 735 (P.C ) and Rai Charan Bhuiya v. Debi Prosad Bhakat, (1921) 
26 C. W. N. 408, referred to. 


Appeal against and petition under S. 115 of Act V of 
1908 and S. 107 of the Government of India Act to revise the 


* A. A. O. No. 206 of 1932 12th January, 1934. 


and 
C. R. P. No. 734 of 1932. 
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Palaniappa order of the Court of the Subordinate Judge of Ramnad at 
cmar Madura, dated Ist February, 1932 and made ın E. P. No. 77 


T 
a r of 1931 in O. S. No. 6of 1911. 


K. Rajah Aiyar and V. Ramaswami Aiyar for appellanis. 


A. Swaminatha Aiyar and K. S. Rajagopalachari for 
respondents. 


The judgment of the Court was delivered by 


Curgen- 


nT Curgenven, J.—The appellants in the miscellaneous appeal, 


who are also the petitioners in the revision petition, applied to 
the Subordinate Judge of Ramnad for restitution in the 
following circumstances. In O. S. No. 6 of 1911 on the file 
of the same Court they obtained a decree upon a promissory 
note for a sum of Rs. 28,575 and as a result of adjustment 
between the parties the judgment-debtors paid into Court a 
sum of Rs. 17,618. The lst respondent filed the suit O. S. 
No. 14 of 1921 in the Subordinate Judge’s Court of Sivaganga 
for a declaration that he was entitled to the amount of this 
decree, the appellants being only his representatives, and 
obtained a declaration to this effect and further that he was 
entitled to continue the execution proceedings of the said 
decree. An appeal (A. S. No. 135 of 1924) was preferred to 
this Court and this judgment was modified, the respondent 
being declared entitled only to a 5/17ths share in the promissory 
note and therefore in the decree. In connection with this 
appeal application was made for an injunction restraining the 
respondent from executing the decree in O. S. No. 6 and 
drawing the money in deposit and an order was made that he 
might draw it on furnishing security to the satisfaction of the 
Ramnad Sub-Court. The security was furnished and the 
money was drawn. The result of A. S. No. 135 of 1924 was 
that the present appellants were entitled to recover 12/17ths 
of this amount. They accordingly filed this petition before the 
Subordinate Judge of Ramnad for restitution. Six issues 
were framed, the first of which enquired whether the Court 
had jurisdiction to entertain the application. The learned 
Subordinate Judge has found upon this in the negative. The 
judgment is not very clear, but he appears to hold that S. 144, 
Civil Procedure Code, will not apply and that apart from that 
provision the Court has no inherent powers to order restitution. 
The appeal before us relates to the finding under S. 144 and 
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the revision petition has been filed in case the facts should not 
come within that section but should justify the Court in 
exercising its inherent powers. 


We propose first to consider the position apart from 
the circumstance that the respondent has bound himself by 
the execution of a security bond to obey any orders that 
may be passed for the refund of the money. It will be 
observed that the decree in O. S. No. 14 of 1921 declared that 
the plaintiff in that suit was entitled to continue the execution 
in O. S. No. 6 of 1911. In such circumstances it has been 
held in Sethurayar v. Shanmugam Pillai! that he occupies the 
position of a transferee decree-holder under O. 21, R. 16, 
Civil Procedure Code, t.e., he possesses an interest which has 
been transferred to him by operation of law. He may thus be 
regarded asa party to O. S. No. 6 of 1911 and the general 
question which arises is whether when execution has been 
wrongly taken by a transferee decree-holder, the Court can, 
upon discovering the error, accord restitution to the rightful 
decree-holder. Some attempt has been made to argue that if 
such a power exists it should be exercised not by the Court 
which passed the decree in O. S. No. 6 of 1911 but by the 
Sivaganga Court, which made the declaration of the respond- 
ent’s title. This is a wholly untenable position. The latter 
‘Court was only concerned with making the declaration and had 
no power to allow the decree-holder to draw the money lying 
to the credit of the other suit. This was the function of the 
executing Court and, if execution was taken by the wrong 
person, it is that Court, if any, that should rectify the mistake. 


It is first for consideration whether the case can be 
brought within the terms of S. 144, Civil Procedure Code. 
The section has replaced S. 583 of the Code of 1882 and is 
drafted in noticeably wider terms. But we hesitate to say 
whether a case of this nature was in contemplation when it 
was so drafted. The words “Where and in so far as a decree 
is varied or reversed, ihe Court of first instance shall....” 
seem to us to be directed to the ordinary case where the decree 
of the executing Court has been varied or reversed, the use of 
the phrase “the Court of first instance” supporting this con- 
struction. In more than one case, see, for instance, Ashutosh 


1. (1897) I.L.R. 21 Mad. 353: 7 M.L.I. 279. 
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Nandi v. Kundal Kamini Dasil and Sohnun v. Mast Ram? it 
has been held that while a wide interpretation should be given 
to the section, it only applies where restitution is sought owing 
to a change in the decree under which execution has been 
taken. There is indeed a case, Mrs. Burn Murdoch v. Ma Saw 
Kyi, which has taken the contrary view. That too related 
to a declaratory decree out of the modification of which in 
appeal the necessity for making restitution arose. With due 
respect to the reasoning employed in that case, we find it quite 
unnecessary to strain the language of the section, and would 
prefer to base our decision upon the alternative ground that a 
matter of this sort lies within the inherent jurisdiction of the 
Court. It isa general principle recognised in a number of 
decisions, that when a Court has wrongly paid out money it 
has not only the power but also a duty to recover it from the 
person so paid. In Jat Berhma v. Kedar Nath Marwari4 their 
Lordships of the Privy Council make the following observa- 
tions :— 

‘“ Itis the duty of the Court under S. 144 of the Civil Procedure Code to 
‘place the parties in the position which they would have occupied, but for such 
decree or such part thereof as has been varied or reversed’. Nor indeed 
does this duty or jurisdiction arise merely under the said section. It is 


inherent in the general jurisdiction of the Court to act rightly and fairly 
according to the circumstances towards all parties involved.” 


And quotation is made from Cairns, L.C. in Rodger v. 
Comptoir d Escompte de Paris’ :— 


“One of the first and highest duties of all Courts is to take care that the 
act of the Court does no injury to any of the suitors and when the expres- 
sion ‘the act of the Court’is used, it does not mean merely the act of the 
primary Court or any intermediate Court of Appeal, but the act of the Court 
as a whole from the lowest Court which entertains jurisdiction over the 
matter up to the highest Court which finally disposes of the case.” 


This statement of the law would appear general enough to 
cover a case where the executing Court has been made to take 
a wrong step by an erroneous decision passed by another Court. 
The same principles underlie the judgment of the Calcutta 
High Court in Rat Charan Bhuiya v. Debi Prosad Bhakaté 
where it was found necessary to make adjustment of certain 
sums overpaid to a mortgage-decree-holder by his judgment- 
debtor. It was recognised that the case would not fall under 





1. A.LR. 1929 Cal. 814. 2, ALR. 1929 Lah. 657. 

3, A.LR. 1921 Rang. 21. 
4, (1922) L.R. 49 LA. 351; LL.R. 2 Pat. 10:44 M. L. J. 735 (P.C.). 
5. (1869) L.R. 2 P. C. 393. 6. (1921) 26 Cal. W.N. 408. 
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the express terms of S. 144 and the question then arose 
whether it was “competent to the execution Court, in the 
exercise of its inherent power, to make an order for restitution 
with a view to secure complete justice between the parties 
concerned”. Reference was made to Prag Narain v. Kamakshia 
Singhi in which Lord Macnaghten delivering the judgment 
of the Judicial Committee summarily dismissed an argument 
based upon the terms of the Civil Procedure Code in a case 
where mesne profits were claimed from a mortgagee decree- 
holder who had purchased the property. It was further held 
that S. 144 is not exhaustive of the powers of the Court but 
may be taken as a guide to determine in what class of cases an 
order of restitution may be made. Rajjabali Khan Talukdar 
v. Faku B1b12 was another case not of the normal kind, in 
which restitution in respect of benefits acquired by certain 
third parties was disallowed. The judgment fully recognises 
the inherent jurisdiction of the Court but holds that it cannot 
deal with persons other than the parties on the record. We 
have already given our reason for treating the respondent as 
a party to O. S. No. 6 of 1911. <A case which bears some 
resemblance to the present one inasmuch as it relates to the 
‘effect of a declaratory decree is Shiam Sundar Lal v. Katsar 
Zamani Begams. Certain property was attached under a 
decree as the property of the judgment-debtor and a claim 
petition filed and allowed. The decree-holder thereupon sued 
for a declaration that the property was liable to sale in 
execution of the decree and obtained a decree ın the first 
Court. The claimant, however, succeeded in appeal and sought 
and obtained restoration of the property. The learned Judges 
held that whether an order could be made under the 
provisions of S. 583 (the present S. 144) or by virtue of the 
Court's inherent jurisdiction, the order was a right and proper 
one to make. The correctness of this decision has been 
‘questioned in Subbarayudu v. Yerram Setti Seshasania but 
perhaps if the declaration had declared the decree-holder’s 
competence to execute the decree in the other suit the doubt 
would not have arisen. 

These decisions are, we think, enough to show that quite 
apart from S. 144 it is a power inherent in the Court, and a 

1. (1909) L.R. 36 I A. 197: I.L R. 31 All. 551: 19 M.L.J. 599 (FCy: 


2, (1931) I.L.R. 58 Cal. 1070. 3. (1906) I.L.R. 29 All. 143. 
4, (1916) I. L. R. 40 Mad. 299: 30 M. L. J. 366. 
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duty laid upon it, to accord restitution in any case, such as the 
present, where money has been improperly drawn out under a 
decree. That would be so even where execution has been 
taken in the ordinary course. Where, as here, permission to 
draw the money was subject to the execution of a bond 
embodying an undertaking to repay it if so ordered, it need 
scarcely be said that the right to claim restitution is at any rate 
not weakened. We find it unnecessary therefore to decide 
whether or not repayment could be enforced in execution 
under the bond, apart from the general powers of restitution 
which the Court possesses. 


Since we are basing our decision upon the inherent powers 
of the Court rather than upon the terms of S. 144 we may 
agree with the Lower Court in its finding as to the inapplica- 
bility of that section and dismiss the appeal. But we allow 
the Civil Revision Petition and we answer the first issue in the 
affirmative and remand the case for further disposal according 
to law. The 1st respondent will pay the appellants’ costs of 
the proceedingsin this Court including the printing charges 
incurred in the appeal. (One pleader’s fee.) 

B. V. V. Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BARDSWELL. 


Rai Bahadur B. Mopurappa .. Appellani* (Plaintiff) 
v. 
K. Ramaswami Gramani .. Respondent (Defendant). 


Transfer of Property Act (IV of 1882), Ss. 105 and 107—Lease or only 
agreement of future demise—Test—Tenant already tn possesston—Terimns of 
tenancy for fresh term agreed upon—Advance rent patd—No formal leace 
executed—Surt based on agreement—Maintainabslity. 


The defendant was in possession of certain property under a tenancy 
expiring on 30th September, 1931. On 5th September, 1930, the plaintiff 
purchased the property and on 13th July, 1931, entered into an oral agreement 
granting a three years’ lease to the defendant to commence from the date of 
the expiration of the then subsisting tenancy. All the details about the tenancy 
were agreed upon and an advance of two months’ rent was paid in pursuance 
of the agreement. A draft lease was prepared but no formal document was 
ever drawn up. 

Held, that as the agreement conferred an immediate right on the party to 
be from that moment and before the execution of any lease a tenant from.a 
ne 

*O, S. A. No. 32 of 1933. 19th December, 1933. 


-LXVII] THE MADRAS LAW JOURNAL REPORTS. 39 


future day, it was an agreement of present demise and not having been" 


registered, the suit for the specific performance of that agreement was not 
maintainable. ; 

Gore v. Lloyd, (1844) 12 M. & W. 463: 152 E. R. 1279 and Ramjoo 
Mahomed v. Haridas Mullick, (1925) I. L. R. 52 Cal. 695, referred to, 


On appeal from the judgment and decree of the Honour- 
able Mr. Justice Stone, dated the 10th day of January, 1933 
and made in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. S. No. 228 of 1932. 


K. S. Krishnaswani Aiyangar for M. Ramachandra Rao 
for appellant. 


G. Krishnaswami Aiyar for K. Gopalaswami and 
C. B. Eliott for K. Subramaniam for respondent. 


The Court delivered the following 


JupGMENts. The Chief Justice.—This is an appeal from 
a judgment of Stone, J., which, as ourlearned brother Says, 
Taises a very interesting point of law. It relates to an oral 
agreement or arrangement entered into on the 13th July, 1931, 
between the plaintiff-appellant and the defendant-respondent. 
This agreement was for a lease for three years; and the 
question for consideration is whether it isan agreement within 
the provisions of S. 107 of the Transfer of Property Act 
which provides that a lease of immoveable property for any 
period exceeding one year can be made only by a registered 
instrument and that all other leases of immoveable property 
may be made either by a registered instrument or by oral 
agreement, accompanied by delivery of possession. Turning 
to S. 105 a lease is therein defined as follows :— 

“A lease of immoveable property is a transfer of a right to enjoy such 
property.” 

In this case the lease wasof immoveable property for a 
term of three years; and it was contended on the defendant’s 
behalf at the trial that the agreement in question was a present 
transfer of a right to enjoy immoveable property within the 
provisions of S. 105 and, therefore, being for a term exceed- 
ing one year, necessitated a registered document by reason of 
S. 107 of the Transfer of Property Act. This was raised as 
a preliminary question. Stone, J. upheld the defendant’s 
contention. 


It is necessary, first of all, to state a few facts. The appel- 
lant purchased the property in question on the 5th September, 
1930. The respondent was then in possession of the property 
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from the vendor under a tenancy which was to end on the 
30th September, 1931. On the 13th July, 1931, the respondent 
entered into the oral agreement in question here. That agree- 
ment, according to the appellant’s evidence, was, as already 
stated, to give the respondent a three years’ lease. At the same 
time it was agreed that the rental was to be Rs. 315 per month, 
that the respondent should pay the cost of manuring the trees and 
ploughing the garden, that he should also pay the appellant an 
advance of two months’ rent and that the monthly rent should 
be paid thereafter by the 2nd of every succeeding month. The 
lease was to commence on the Ist October, 1931. Al these 
matters were settled on the 13th July, 1931 and on the same 
date the advance of two months’ rent was paid to the appellant 
amounting to Rs. 630, being the rent for October and November, 
1931. Later on a draft lease deed was prepared. This was 
some time in August, 1931. According to the appellant it was 
at the request of the respondent that he prepared the draft lease 
deed. It was handwritten and sent to the respondent for his 
approval on the 22nd August, 1931. The respondent came with 


‘ it to the appellant and wanted certain alterations to be made in 


it. These alterations he had already made, but in addition to 
those he wanted two other alterations as well and these were 
made; and the deed never got beyond that stage. The 
respondent refused thereafter to execute the lease. 


The question is what were the intentions of the parties 
when the oral agreement of the 13th July was entered into. 
The appellant’s contention is that it was on that date agreed 
that a lease should be given, that is to say; at some future 
date. The respondent’s contention, on the other hand, is that 
all the details were agreed upon on that date and that the only 
agreement as regards the future was that a deed in pursuance 
of this agreement should formally be drawn up. I think 
that from the evidence on the plaintiff’s side it is quite clear 
that all the details were settled orally on the 13th July, 1931. 
Stone, J. received evidence in order to ascertain whether on 
the facts the oral agreement in question was an agreement of 
lease within S. 105 of the Transfer of Property Act or whether 
it was an agreement which on certain authorities before him 
could be distinguished from a lease or transfer so as to take 
the case out of S. 107 of the Transfer of Property Act. The 
authorities to which he referred were amongst others, Chunilal 


s 
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Dutt v. Gopirant Bhotical, where it was held that a verbal agree- 
ment of lease notwithstanding the fact that the parties were 
intending to execute a formal lease deed does not contravene the 
provisions of Ss. 105 and 107 of the Transfer of Property Act 
and isnot therefore a nullity; Nandalal Ghose v. Sarat Chandra 
Banerjee2, where it was held that the word ‘lease’ in S. 107 
of the Transfer of Property Act must be read as speaking of 
leases as defined in S. 105 and that it did not include an 
agreement to lease and that even in the absence of a registered 
lease, the contract, namely, the agreement to lease, is 
valid; and Baranasht Dassi v. Papat Velji Rajdev3, 
where it was similarly held that an oral agreement to lease is 
valid and that S. 107 of the Transfer of Property Act refers 
to leases, t.e., actual transfers of property, and not to agree- 
ments to lease. On the other side the decision of Page, J. in 
Ramjoo Mahomed v. Haridas Mullick4 was strongly relied 
upon. In that case all the decisions bearing upon this question 
were very fully discussed in the judgment; and what clearly 
emerges from that discussion is that the question is whether it 
is intended to give an immediate right to the party to be from 
that moment and before the execution of any lease a tenant 
from a future day. If it is, then it isa lease. If otherwise, 
it is an agreement not of present demise but of future demise. 
The rule is stated in Gore v. Lloyd’ by Baron Alderson as 
follows :— 


“That you must look at the whole of the instrument, to judge of the 
intention of the parties as declared by the words of it, for the purpose of 
seeing whether it is an agreement ora lease. And, looking at the whole of 
this instrument, it appears to me that it was notintended to give an immediate 
right to the party to be from that moment, and before the execution of any 
lease, a tenant from a future day, but that the true construction of the instru- 
ment is, an agreement between the parties that at a future time one of them 
shall become the tenant, provided certain things are intermediately done by 
the landlord or his agent, so as to put the premises into a certain state, which 
the agreement describes . . . . . . Where,indeed, by an agreement of 
this sort, one person agrees to take certain premises at a certain rent froma 
certain time, and both parties sign the paper; looking at the whole of such an 
instrument together, nobody can doubt, that, though it contains no words of 
demise by the party who signs it as landlcrd, such an instrument would 
amount to a lease, because you canrot give effect to the signature, unless by 
supposing that there 1s an implied agreement to demise, besides the express 





1. (1926) 100 I. C. 404. 2. (1910) 5 I. C. 562. 

3. (1919) 25 C. W. N. 220. 4. (1925) I. L. R. 52 Cal. 695. 
5. (1844) 12 M. & W. 463: 152 E, R. 1279, 
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words by which the tenant agrees to take. . . . . . It appears to me, 
therefore, that there is an obvious distinction between the two cases, and that, 
upon the whole, this instrument is not an agreement ot demise, butit is an 
agreement that there shall be, under certain circumstances, at some future 
time, if certain things be done, a demise; it is an agreement between the 


parties, the terms of which, undoubtedly, were to regulate the future tenancy, 
if a future tenancy should exist.” 


It is clear from this quotation that the fact that the 
tenancy is to commence from a future date does not prevent 
the agreement being one of present demise which was a 
circumstance strongly relied upon by the appellant. On the 
other hand, there are two other circumstances which, in my 
opinion, tell very strongly against the appellant’s case, namely, 
that the respondent was already in possession at the date of 
the oral agreement and also paid two months’ rent in advance 
on the same date. Nor can the fact that the formal document 
was to be executed in the future assist the appellant; and it is 
quite clear from the evidence of the appellant himself that 
there really was a concluded agreement on the 13th July, 1931. 
He says: 


“The writing that was to come into being was to express the terms we 
had really agreed upon, and no other terms” 


This is also made clear in the evidence of Mr. T. Raja- 

gopalachari, the appellant’s second witness, who says: 
“ The matter was as good as finally agreed at that one interview.” 

Stone, J. was of the opinion that the oral agreement in 
question amounted to a present transfer of an interest in the 
immovable property, that is to say, it was a present demise 
ot lease and not an agreement to grant a lease ora future 
letting. Having regard to the circumstances to which I have 
already referred, in my view Stone, J. was right; and we 
have here an agreement which comes within the provisions of 
S. 107 of the Transfer of Property Act and it being unregis- 
tered, the appellant’s suit upon it must fail. For these reasons, 
this appeal must be dismissed with costs. 

Bardswell, J—I agree. 


S. R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır HORACE OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BARDSWELL. 


N. A. Aiyaswamy Chetty .. Appellant* (Respondent) 
U. 
The Official Assignee of Madras .. Respondent (Applicant). 


Insolvency—Foreign adjudication—Effeci—V esting of property—E-ze- 
cution proceeding filed subsequently in British Indian Court—Order for stay 
—Propriety—Stratts Settlements Ordinance--Rule as to vesting of foreign 
assets—Legality. 

A debtor was adjudicated an insolvent at Penang, a part of the Straits 
Settlements, on the 9th January, 1931. On the 15th March, 1931, the appellant, 
a resident of Ramnad in British India, filed a suit against the insolvent in the 
Sub-Court of Ramnad and obtained an attachment before judgment of his 
immovable property on the 24th July, 1931 and a decree on the 28th November, 
1931. On the 19th July, 1932, he attached in execution the insolvent’s immov- 
able property in Ramnad. On the 24th October, 1932, the insolvent executed 
a conveyance in Penang of his property in British India including the property 
under attachment in favour of the Official Assigneein Bankruptcy of Penang. 
On the 5th December, 1932, at the request of the Supreme Court of Penang an 
order was made by the High Court for the Official Assignee of Madras to act 
as auxiliary to the Official Assignee of Penang and take possession and realise 
the properties of the Bankrupt. The Official Assignee of Madras having 
heard of the proceedings in execution taken by the appellant applied to the 

Insolvency Court for an order under S. 18 of the Presidency Towns Insol- 
vency Act staying the appellant’s execution proceedings. 

Held, that the insolvent’s immovable property in British India did not 
vest in the Official Assignee of Penang on the adjudication. The Straits 
Settlements Bankruptcy Ordinance would be ultra vires if it purported to 
cause such a vesting of extra-territorial immovable property. , 

Macleod v. Atiorney-General for New South Wales, (1891) A.C.455 and 
Callender, Sykes & Co. v, Colonial Secretary of Lagos and Davies, (1891) A. 
C. 460, referred to. 

Held, however, that the British Indian Court could, giving effect to rules 
of International Law, recognise the foreign adjudication as effective and stay 
the execution proceedings which were taken subsequent to the order of 
adjudication. 

Observations in Galbraith v. Grimshaw, (1910) A.C. 508, relied on. 

Decision of Stone, J. affirmed. 


On appeal from the order of the Honourable Mr. Justice 
Stone, dated Ist May, 1933 and made in the exercise of the 
Insolvency Jurisdiction of the High Court in Application 
No. 99 of 1933 in Bankruptcy No. 2 of 1931 on the file of the 
Supreme Court of the Straits Settlements, Penang. 

The judgment of Stone, J. under appeal was as follows :— 


This application raised a point of considerable importance and 
is, I am informed, a case of first impression. 





*O. S. Appeal No. 64 of 1933, 17th October, 1933. 
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The facts can be very shortly stated. On 9th January, 1931, 
the insolvent was adjudicated at Penang, one of the Settlements 
which form the Straits Settlements. Subsequently the respondent 
filed a suit in which he obtained on 24th July, 1931, an order of 
attachment before judgment. Subsequently he obtained a decree. 
Thus there was an adjudication (en debtor's petition) on 9th 
January, 1931, in Penang, ‘and an attachment of immovable 
property in India on 24th July, 1931. 

On 24th October, 1932, the insolvent executed a deed of 
transfer to the Official Assignee, Penang, of his immovable pro- 
perty situate in Madras Presidency. The deed recites the 
insolvency and the provision transferring the insolvent’s property 
to the Official Assignee, Penang, and purports to be a transfer to 
give perfect effect to such general transfer. The sole object of the 
deed is clearly to implement a traasfer by operation of law upon 
insolvency. 

Under S. 64 of the Civil Procedure Code where an attachment 
is made any private transfer is void as against all claims enforce- 
able under the attachment. 


It would appear, therefore, that if, in India, the insolvent 


` property remained in the insolvent until by private transfer he 


alienated it to the Official Assignee, Penang, the attachment is 
effective. On the other hand if either— 

(a) the property in India vested or should be deemed to 
have vested in the Official Assignee, Penang, subject to the per- 
formance of any act of transfer required by the law of India, as 
from the date of adjudication, or 


(6) the transfer was not a private transfer within S. 64 of 
the Civil Procedure Code, 
that the attachment is, prima facte, ineffective having come into 
being after the date of adjudication. 


I wish first to put on one side a line of authorities which at 
first sight appears conclusive of the point. I refer to Galbraith v. 
Grimshaw! and Anantapadmanabhaswamt v. The Official Receiver 
of Secunderabad2, If those cases were really upon all fours it 
would be unnecessary for me to do other than refer to them and 
follow the decision of the Judicial Committee. But between those 
cases and this there is an essential difference. In those cases the 
garnishee proceedings in the first case and the attachment in the 
other were prior to the adjudication; here the attachment is 
subsequent. 
ee ee ee ee ee 


1, (1910) A.C, 508. 
_ 2, (1933) L.R. 60 I.A. 167: LL.R, 56 Mad. 405 : 64 M.L.J. 562 (P.C.), 
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This is the case referred to as possible but not of course 
further considered by Lord Loreburn in Galbraith v. Grimshaw, 
where he said: 

“The attachment in England will not prevail against a claim of a foreign 


trustee in bankruptcy which is prior in date, provided that the effect of the 
bankruptcy is to vest in the trustee the assets in question.” 


It is argued that here the effect of the bankruptcy is to vest in 
the trustee the assets in question and reliance is placed upon the 
judgment of the Judicial Committee in Williams v. Davtes?. There 
it was held that the English Bankruptcy Act, 1869, applied to all 
Her Majesty’s Dominions, and that therefore an adjudication 
under that Act operates to vest in the Trustee in England the 
bankrupt’s title to real estate in Lagos. This is because (1) by the 
Bankruptcy Act (Imperial Statute) the property in England or 
elsewhere is vested in the trustee, and (2) that Imperial Statute 
has operative force in Lagos (as it then was). Different consi- 
derations obviously arise if it were held that the Statute purporting 
to effect the statutory transfer was without force in the territory 
in which the immovable property was situate. 


In this case the relevant Bankruptcy Ordinance that vested the 
property in the Official Assignee, Penang, is an Ordinance of the 
Straits Settlements. It provides a vesting of the bankrupt’s estate 
in the Straits Settlements or elsewhere. One question that arises 
here is whether the provision “ or elsewhere ” is effective to vest 
the title in the Official Assignee, Penang, of immovable property 
of the insolvent situate in Madras. 


It appears to me that there can be no vesting of property here 
by force of an Ordinance passed by the legislature of the Straits 
Settlements. It follows that ynless some other law having binding 
force here can be prayed in aid, there is no vesting vi statuti. But 
that does not in my opinion conclude the point. This Court is 
acting in aid and it is the duty of a Court within the Empire to aid 
other jurisdictions as effectively as possible. ‘That is to say, this 
Court cannot recognise a vesting vt staiuti because the statute has 
no binding force here. The vesting would flow either from an 
order or from the fact that this Court acting in aid will pursuant 
to the rules of private International Law deem there to have been 
a vesting. That is by a fiction. Consonant to the rules of private 
International Law the vesting order or the fiction will be as close 
a copy of the statutory vesting provided by the Colonial Ordinance 
as such rules allow. What is the test to determine how close to 
the statutory provisions it is proper to go? According to the 
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Galbraith’s casel it is this: If the bankrupt could, at the date of 
the statutory vesting, have assigned the Court will in its order treat 
such property as vesting on that date. I should have found this 
case less difficult had there been here an order vesting the 
insolvent’s property ın the Official Assignee or had this applica- 
tion been an application so to vest. I am conscious of the 
weakness in the chain of reasoning I have endeavoured to develop 
where, by analysis, one has shown there is no vesting vi statuts - 
and one is thereby compelled to rely either upon a vesting order of 
this Court or upon a fiction and a vesting order of this Court 
being non-existent one is finally driven to the fiction. Had a 
vesting order been asked for I should have granted ıt so as to 
operate as from the date of the vesting vi statuti operated in the 
Straits Settlements. Does it make any difference that I am not 
now being asked to make such an order but am being asked to stop 
an attachment? I think not. This Court again is acting ın aid 
and the purpose now is to give effect to the rules of private 
International Law and all that I have to do is to treat this 
insolvent’s property as though it had passed at the date of 
adjudication subject to the rule in Galbrasth’s casel. In other 
words, though I find in law that an Ordinance of the Straits 
Settlements cannot have binding effect here I, pursuant to rules 
founded partly on comity and partly on Imperial Statute, treat a 
particular law for a particular purpose and subject to certain 
limitations as though it were binding here. 


The matter is dealt with in the comment to R. 123 in Dicey’s 
Conflict of Laws. The comment is not supported by any decided 
case but the authority of that admirable text-book is so high and 
the learning of its editors so well known that I propose to accept 
that comment printed at pp. 478-479 of the 4th edition as correctly 
stating the position. I cite the relevant part “ There is no reason 
to suppose that English Courts would decline to recognise the extra- 
territorial effect, as an assignment, of a bankruptcy in one country, 
e.g., Victoria, on land of the bankrupt in another country, e.g., 
New Zealand, which was given to a Victorian bankruptcy by the 
lex situs, i e., by an Act of the New Zealand Legislature. Further, 
while there is no provision in any imperial Act giving Colonial Acts 
as to the vesting of immovables in the trustee of a bankrupt extra- 
territorial validity, the requirement in the Bankruptcy Act, 1914, 
that Courts throughout the empire should aid each other in effect 
enables a bankrupt’s immovable property to be made available for 
his creditors in whatever part of the British Dominions it is situate, 
subject, of course, to all charges on it valid by the lex situs.” 





1, (1910) A. C. 508. 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 63 


According to the Municipal Law of British India the effect of 
an adjudication order is to vest in the Official Assignee the property 
of the insolvent “ wherever situate”. That in my opinion is as 
wide a phrase as can be used. In this case the Court when acting 
in aid should render available the insolvent’s immovable property 
situate in this Presidency as existing atthe date of the adjudication 
in Penang subject to all charges then on it valid by the lex situs. 

At the date of the adjudication this attachment had not been 
made. Iam of the opinion therefore that I can and should imple- 
ment the order already made under which the transfer has been 
effected by preventing this attachment being realised. 


Alternatively if I am wrong in arriving at the above conclusion 
I am of the opinion that the assignment though in form a transfer 
from an insolvent to an Offcial Assignee was nota private 
transfer and is effective to defeat the claims enforceable under the 
attachment. 

I arrive the more readily at these conclusions because I am of 
the opinion that any other result would bring chaos into the 
administration of the Bankruptcy Laws of this part of the world 
where a substantial part of the Bankruptcy Court’s time is occupied 
in acting in aid of the Courts in the Federated Malay States, 
Ceylon and the Straits Settlements Colonies geographically and 
legally distinct but economically closely connected with this 
Presidency. 


- Order as prayed with taxed costs. 
S. Doraiswami Aiyar for A. D. Sttaraman for appellant. 


A. Ramachandra Aiyar and A. Sundaresa Atyar for res- 
pondent. l 


The Court delivered the following 


Jupcments. The Chief Justice.—This appeal raises a 
very interesting question of law which is not an easy one to 
decide. 


The facts are that the insolvent was adjudicated an 
insolvent at Penang on the 9th January, 1931. Penang is a 
part of the Straits Settlements. On the 15th March of the 
same year the appellant who is a resident of Ramnad filed a 
suit against the insolvent in the Sub-Court of Ramnad 
and obtained an attachment before judgment of his immovable 
property on the 24th July, 1931 and a decree on the 28th 
November, 1931. On the 19th July, 1932, he attached in 
execution the insolvent’s immovable property in Ramnad. On 
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the 24th October, 1932, the insolvent executed a conveyance 
in Penang of his property in British India including the 
property under attachment in favour of the Official Assignee 
in Bankruptcy of Penang. On`the 5th December, 1932, at the 
request of the Supreme Court of Penang an order was made 
by this High Court for the Official Assignee of Madras to act 
as auxiliary to the Official Assignee of Penang and take 
possession and realise the properties of the Bankrupt. The 
Official Assignee of Madras having heard of the proceedings 
in execution taken by the appellant applied to the Insolvency 
Court for an order under S. 18 of the Presidency Towns 
Insolvency Act staying the appellant’s execution proceedings. 
On the 1st May, 1933, the learned trial Judge ordered a stay 
of those proceedings. Hence this appeal. 


Stone, J. considered first of all whether the insolvent’s 
property in India vested or should be deemed to have vested 
in the Official Assignee of Penang subject to the performance 
of any actof transfer required by the law of India as from 
the date of adjudication. If yes, then the attachment would 
be ineffective because it came into force after the date of the 
adjudication. It was argued in the Insolvency Court and here 
that the effect of the adjudication in Penang was to vest in the 
Official Assignee there the immovable property of the insol- 
vent in British India and in this connection the Bankruptcy 
Ordinance in the Straits Settlements vesting an insolvent’s. 
property in the Official Assignee there must be examined. 
This is Ordinance No. 44. S. 24, Cl. (4), which reads :— 


“When a debtor is adjudged bankrupt, his property shall become divisible 


` among his creditors and shall vest in the Official Assignee.” 


In S. 2 property is defined as including, amongst other 
things, property whether real or personal “and whether situate 
in the Colony or elsewhere”. Thus S. 24 (4) and the latter 
definition correspond to S. 17 of the Presidency Towns Insol- 
vency Act except that in the former case it is property 
“situate in the Colony or elsewhere” and in the Presidency 
Towns Insolvency Act it is “wherever situate’. It was 
contended for the Official Assignee that the words “situate in 
the Colony or elsewhere” are sufficiently wide to vest the 
immovable property of the insolvent in British India in the 
Official Assignee of Penang merely by reason of the adjudica- 
tion there. Stone, J. was of the opinion that this contention 
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was wrong and I agree. The Straits Settlements Bankruptcy 
Ordinance is clearly without force in Madras where the 
insolvent’s immovable property is; and, if it purports to cause 
a vesting of extra-territorial immovable property, it is ultra 
vires: Macleod v. Attorney-General of New South Walesi. 
The insolvent’s immovable property here did not vest in the 
Official Assignee of Penang vi statuti and the learned trial 
Judge correctly points out the distinction between this case and 
Callender, Sykes & Co. v. Colonial Secretary of Lagos and 
Davies8. Inthe latter case the English Bankruptcy Act of 
1869 applied to all Her Majestv’s Dominions and the insol- 
vent’s title to the property “in England or elsewhere” vested 
in the Trustee in Bankruptcy by reason of the adjudication. 
That Act had operative force in Lagos which had no Bank- 
ruptcy Act of itsown. The position is clearly quite different 
where the immovable property is situate in a Colony or part 
of the Dominions which had a Bankruptcy Act of its own. 
The insolvent’s immovable property here, therefore, did not 
vest in the Official Assignee of Penang on the adjudication by 
reason of the Straits Settlements Bankruptcy Ordinance. 
Stone,.J. has based the order appealed against on another 
ground, namely, that this Court is acting in aid of and auxi- 
` liary to the Penang Court and that, since it is clearly the duty 
of a Court within the Empire to aid other jurisdictions as 
effectively as possible, this Court will deem, pursuant to the 
rules of private International Law, there to have been a vesting, 
in other words, this Court will deem the insolvent’s immovable 
property here to have vested in the Official Assignee of Penang 
on the date of the adjudication just as other immovable 
property of the insolvent in the Straits Settlements would 
have done. If this Court is entitled to deem such a vesting, 
then clearly the appellant’s attachment of the insolvent’s 
immovable property was after the date of the vesting and is 
ineffective. In my view, however, it is not necessary for the 
Court to fall back upon any fiction as to the date of vesting. 
There is no direct authority upon the point. Galbraith v. 
Grimshaw3 and Anantapadmanabhaswanu v. Official Receiver, 
Secunderabad4 are different from the present case in a very 
important respect. In the former case the garnishee order and 
1. (1891) A.C. 455. 2. (1891) A.C. 460. 


© 3. (1910) A.C. 508. 
4. (1933) L.R. 60 I.A. 167: I.L.R. 56 Mad. 405: 64 M.L.J. 562 (P.C.). 
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in the latter case the attachment were prior in date to the 
adjudication; in this case the attachment was after. But there 
are observations in both cases which are of the greatest 
assistance to us upon this difficult question. In Galbraith’s case 
at p. 513 Lord Dunedin says: 


“Now so far as the general principle is concerned it is quite consistent 
with the comity of nations that it should be a rule of international law that if 
the Court finds that there is already pending a process of universal distmbu- 
tion of a bankrupt’s effects ıt should not allow steps to be taken in its terri- 
tory which would interfere with that process of universal distribution; and 
that I take to be the doctrine at the bottom of the cases of which Goetze v. 
Aders? is only one example.” 


In the latter case Lord Thankerton, after referring to the 
before mentioned observations of Lord Dunedin in Galbraith s 
caselsays at p. 412: 

«This means that, after the date of the foreign adjudication order, it will 
be recognised as effective, but it is equally clear from the opinions expressed 
in Galbratth’s caset that it will not be allowed tointerfere with any process 
at the instance of a creditor already pending, even though such process is 
incomplete, provided that at that date the bankrupt’s freedom of disposal was 
so affected by the process that he could not have assigned the subject-matter 
of the process to the Receiver.” 


The test, therefore, is whether at the date of the adjudica- 
tion the insolvent was free to dispose of this property. Did this 
property form part of his free assets on that date or was there 
anything which affected his power of disposal over that 
property? If his power of disposal of the property was at 
that date unaffected, then the rule of International Law will 
prevent any interference in the territory where the immovable 
property is with the right of the Official Assignee to get hold 
of the property. If that test is to be applied here, then 
Stone, J. was right in making the order staying the appellant’s 
execution having regard to the date of the adjudication and the 
fact that on that date the insolvent was free to assign this 
property though as I have already said it is not, in my opinion, 
a question of employing any fiction but one of the Court acting 
in aid recognizing the foreign adjudication as effective írom 
that date by a rule of International Law. Dicey in his 
“Conflict of Laws,” 4th edition, at p. 478 says: 


“While there is no provision in any Imperial Act giving colonial Acts as 
to the vesting of immovables in the trustee of a bankrupt extra-territorial 
validity the requirement in the Bankruptcy Act, 1914, that Courts throughout 
the Empire should aid each other in effect enables a bankrupt’s immovable 











1. (1910) A.C. 508, 2. (1874) 2 R. 150. 
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property to be made available for his creditors in whatever part of the 
British Dominions it is situate subject of course to all charges on it valid by 
the lex situs.” 


This passage, it is true, does not say whether regard is to 
be had only to such charges on the property as exist at the date 
of the adjudication but Galbratth’s case1 and Anantapadma- 
nabhaswantt v. Official Receiver, Secunderabad? are certainly 
authority for saying that it is the date of the adjudication and 
no later date. Being of this view, I think it is unnecessary 
for me to consider any other contentions raised on behalf of 
the Official Assignee. 

This appeal must, therefore, be dismissed with costs. 
Rs. 250. 

Bardswell, J—On 9th January, 1931, M. P. Khader 
Ibrahim was adjudicated an insolvent in Penang of the Straits 
Settlements. After this the appellant, an unsecured creditor, 
who was the respondent to the Application No. 99 of 1933 in 
the Insolvency Side of this High Court to which this appeal 
relates, filed a suit (O. S. No. 29 of 1931 on the file of the 
Subordinate Judge, Ramnad) against Khader Ibrahim and 
obtained a decree. He got an attachment before judgment 
and applied in E. P. No. 81 of 1932 for sale of the attached 
properties. On 24th October, 1932, the insolvent executed to 
the Official Assignee of Penang a transfer of his immovable 
property in the Madras Presidency. The learned Judge in 


Insolvency has ordered, on an application by the Official. 


Assignee of Madras acting as auxiliary to the Official Assignee 
of Penang, that proceedings in E.P. No. 81 of 1932 be stayed, 
holding that he could implement the order under which the 
transfer had been effected by preventing the attachment from 
being realised. He took the view that in this case the Court 
when acting in aid should render available the insolvent’s 
immovable property situated in this Presidency as existing at 
the date of the adjudication in Penang, subject to all charges 
then on it valid by the lex situs. He emphasised that at the 
date of the adjudication the attachment had not been made. 
Alternatively he was of opinion that the assignment, though in 
form a transfer from an insolvent to an Official Assignee, was 
not a private transfer and was effective to defeat the claim 
enforceable under an attachment. 





1. (1910) A C. 508. 
2. (1933) L.R. 60 L.A. 167: LL.R. 56 Mad. 405: 64 M.L.J. 562 (P.C.). 
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To deal first of all with the alternative finding. There 
has been little argument as to this and the learned Advocate 
for the respondent, Official Assignee of Madras, is not relying 
upon it. The judgment under appeal was passed on Ist May, 
1933 and subsequently to it there has been published in the 
Privy Council decision in Anantapadmanabhaswami v. O ficial 
Receiver, Secunderabad1 in which, reversing the decision of 
two learned Judges of this High Court, as reported in Official 
Recesver of Secunderabad v. Lakshminarayana? to the contrary, 
it was held that a transfer effected under a foreign adjudica- 
tion order was a private order in that it operated in British 
India not wi statuti but only under the rule of private 
international law. That the transfer so operated in the present 
case has indeed been held by Stone, J. in the case now under 
notice and there can be no doubt but that such is the fact. 


The insolvent was adjudged by the Supreme Court of 
Penang which is in respect of British India, a foreign Court 
within the definition of S. 2 (5), Civil Procedure Code. It 
cannot, therefore, be a case of S. 64, Civil Procedure Code, 
having no application in that the transfer was not of the nature 
of a private transfer. 


This case really turns upon a decision of from what date 
the transfer by the insolvent of his property to the Official 
Assignee took effect. It is as to this point that much learned 
argument has been addressed to us on the hearing of this 
appeal. There appears to be no decided case that directly 
bears upon it.’ As pointed out by Stone, J. there is an 
important distinction between this- case and the cases of 
Galbraith v. Grimshaw and Anantapadmanabhaswami v, 
Official Receiver, Secunderabadi, They relate respectively 
to a garnishee order taken and an attachment effected prior to 
the adjudication in a foreign Court, and it was held that the 
adjudication was subject to the garnishee order in the one case 
and to the attachment in the other. But here we have an 
attachment taken out in British India after there had already 
been an adjudication in the foreign Court of Penang. What 
is the position in such a case? Stone, J. in the course of his 





1, (1933) L.R. 60 L.A. 167: LL.R. 56 Mad. 405: 64 M.L.J. 562 (P.C). 
2. (1930) LL.R. 54 Mad. 727: 61 M.L.J. 774. 
3. (1910) A.C. 508, 
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judgment remarks: 

“It appears to me that there can be no vesting of property here by force 
of an ordinance passed by the legislature of the Straits Settlements. It 
follows that unless some other law having binding force here can be prayed 
in aid, there is no vesting vi statuti, and as to this being the correct view there 
is no dispute. Itis true that by S.24 of Ordinance 44 which lays down the 
law as to bankruptcy in the Straits Settlements, the property of a debtor on 
his being adjudged bankrupt vests in the Official Assignee and that in S.2 of 
the same Ordinance property is defined as including ‘money, goods, things in 
action, land and every description of property, whether real or personal, and 
whether situate in the Colony or elsewhere’.” 


The words, however, “or elsewhere” if they are intended 
to apply to property outside the Straits Settlements are ultra 
vires of the Colony’s legislative jurisdiction on the principle 
of Extra territorium jus dicenti impune non paretur. There 
is clear authority for this in Macleod v. Attorney-General of 
New South Walesi. That was a case in which a man was 
convicted of bigamy at the Court of Quarter Sessions at 
Sydney, New South Wales, the bigamy having been committed 
in the United States of America. The Privy Council in 
reversing the conviction held that the words “whosoever being 
married? in the Colonial Statute could only be taken as 
meaning for the purposes of the Statute “whosoever being 
married and who is amenable, at the time of the offence 
committed to the jurisdiction of the Colony of New South 
Wales”. Similarly it was held that ‘wheresoever’ should be read 
as ‘‘wheresoever in this Colony the offence is committed”. To 
give to the words ‘whosoever’ and ‘wheresoever’ an extended 
extra Colonial application would be to allow to the Colony 
a legislative authority that it did not possess. It has also been 
held in Waite v. Bingley? that real estate in England does not 
vest in an assignee under an insolvency adjudged in Victoria 
in accordance with the law of bankruptcy in force in that 
Colony, though it might have been got at by some separate and 
independent proceedings to be taken in Australia under which 
the insolvent could have been called upon to make it over to 
the Australian Assignee. It would be different if there had 
been an adjudication under the English Bankruptcy Act and if 
there was no local legislation to be considered as to insolvency 
and as to the passing of property. Such was the case in 
Callender, Sykes & Co. v. Colonial Secretary of Lagos and 
Davies’ but the circumstances are altogether different here, 


1. (1891) A. C. 455, 
2, (1882) 21 Ch. D. 674. 3. (1891) A. C. 460. 
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where the adjudication has been under a Colonial Ordinance 
and British India has its own laws as to insolvency and the 
transfer of property. 


We'tuust take it, then, that there was no vesting of the 
immovable property of the insolvent situated in British India 
by the mere fact of the adjudication, but that there was such 
vesting only after the insolvent had effected a transfer of it to 
the Official Assignee. But the question remains of whether 
any right which the Official Assignee of Penang can have over 
the insolvent’s property in British India is to date only from 
the date of the conveyance, or whether it is to be dated back to 
the time of the adjudication. What is argued for the Official 
Assignee of Madras, as respondent to this appeal, is that the 
Official Assignee of Penang got some sort of title to the Indian 
property at the time of the adjudication, in that the insolvent 
from that time was in such a position that he could be com- 
pelled to execute a conveyance of it at any time, and that the 
conveyance is only a perfecting of this title. This line of 
argument receives some support from what appears in 
the judgment of Kay, J. in In re Levys ' Trusts! 
that the real estate in England of a man who had been 
adjudged insolvent in New South Wales “became liable at 
once, or rather would have so become liable if it had belonged 
to him indefeasibly for his life, to be attached and taken 
possession of by the proper authority in New South Wales for 
the purposes of his bankruptcy there’. But the judgment does 
not say that the rights of the Official Assignee date from the 
time when the liability began or whether it could only have 
begun later after the necessary steps had been taken. It is, 
however, important to observe that the liability was held to 
have begun at the time of the adjudication and that the bank- 
ruptcy in the Colony was recognized in an English Court as 
being a bankruptcy, even though no English Court of Bank- 
ruptcy had been called upon to act in aid in respect of it. 

We have been referred to Gibbs & Sons v. Societe 
Industrielle et Commerciale des Metausx2 and Bartley v. 
Hodges the effect of which two decisions is that the discharge 
of a bankrupt adjudicated under a foreign law in the one case 
and under a Colonial law in the other is no answer toan action 





1. (1885) 30 Ch. D. 119. ` 2. (1890) 25 Q.B.D. 3%, 
3. (1861) 30 L.J.K.B. 352. 
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against him as a party to a contract made and to be performed 
in England. These decisions, however, have no direct bearing 
on the point that is now before us. The strongest authority 
quoted for the appellant is to be found in paragraph 80 of 
Mulla’s Law of Insolvency (1930 Edition) in which he dis- 
cusses S. 122 of the English Bankruptcy Act of 1914. That is 
the section under which all British Courts acting in insolvency 
are bound to give effect to the orders of every other British 
Court in bankruptcy matters. He remarks that an order in 
aid in order to help an Official Assignee in India in the reali- 
sation of property “would be made as a matter of course, but 
the title of the Offcial Assignee in such cases would commence 
from the date of the order of the English Court of Bankruptcy”. 
But this view of the learned Commentator, though entitled to 
very great respect is only his own opinion and is not supported 
by reference to any decided case. And along with it and by 
way of contrast to it must be considered ‘the view of that 
very eminent authority A.V. Dicey at page 478 of his Conflict 
of Laws (1927 Edition) : 


“It may, indeed, be laid down in broad terms that, according to the 
doctrine maintained by English Courts, a bankruptcy in one country has no 
effect as an assignment or otherwise (except, of course, where the bankruptcy 
takes place under an Act of Parliament) on land in another country. But this 
statement is a little broader than the facts warrant. There is no reason to 
suppose that English Courts would decline to recognize the extra-territorial 
effect, as an assignment, of a bankruptcy inone country, e.g., Victoria, on land 
of the bankrupt in another country, e.g., New Zealand, which was given toa 
Victorian bankruptcy by the lex situs, i.e., by an Act of the New Zealand 
Legislature. Further, while there is no provision in any Imperial Act giving 
colonial Acts as to the vesting of immovables in the trustee of a bankrupt 
extra-territorial validity, the requirement inthe Bankruptcy Act, 1914, that 
Courts throughout the Empire should aid each other in effect enables a bank- 
rupt’s immovable property to be made available for his creditors in whatever 
part of the British Dominions it is situate, subject, of course, to all charges 
on it valid by the lex situs.” 


There is at least a strong suggestion here that such 
availability is immediate on adjudication. 


Mr. Doraiswami A1yar quotes a passage from the judgment 
of Lord Macnaghten in Galbraith v. Grimshaw: 


“Tt may have been intended.by the Legislature that bankruptcy in one part 
of the United Kingdom should produce the same consequences throughout the 
whole kingdom. But the Legislature has not said so. The Act does not say 
that a Scotch sequestration shall have effect in England as if it were an 
English bankruptcy of the same date. It only says that the Courts of the 
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different parts of the United Kingdom shall severally act in aid of and be 
auxiliary to each other in all matters of bankruptcy.” 


But these remarks by no means conclude the matter. They 
were made with particular reference tó an attachment that 
had taken place before the adjudication. Loreburn, Lord 
Chancellor, in his judgment in the same case has remarked: 


“Tf the attachment is prior in date, then I do not think it will be affected 
by the title of the trustee ina foreign bankruptcy .... I think in each case 
the question will be whether the bankrupt could have assigned to the trustee, 
at the date when the trustee’s title accrued, the debt or assets in question 
situated in England. If any part of that which the bankrupt could have then 
assigned is situated in England, then the trustee may have it; but he could 
not have it unless the bankrupt could himself have assigned ıt.” 


And to supplement this we have further in the judgment 
of Lord Dunedin: 


«Now so far as the general principle is concerned it is quite consistent 
with the comity of nations that it should be a rule of internationel law that 1f 
the Court finds that there is already pending a process of universal distribu- 
tion of a bankrupt’s effects it should not allow steps to be taken in its terri- 
tory which would interfere with that process of universal distribution.” 


This passage has been quoted by the Privy Council in 
Anantapadmanabhaswamt v. Official Receiver, S ecunderabad! 
in which it has been shown to mean that after the date of the 
foreign adjudication order it will be recognized as effective 
though it will not be allowed to interfere with any process, at 
the instance of a creditor, already pending, even though such 
process is incomplete, provided that at that date the bankrupt’s 
freedom of disposal was so affected by the process that he 
could not have assigned, the subject-matter of the process to 
the Receiver. Lord Macnaghten, too, in another part of his 
judgment above referred to has said that the foreign Court 
« must take the assets of the bankrupt such as they were at that 
date (i.e. of the Scotch Sequestration) and with all the 
liabilities to which they were then subject.’ 

Now the only liability to which the properties in British 
India were subject in the present case was their liability to the 
Official Assignee of Penang. That there was this liability has 
already been shown. I think that it can clearly be deduced from 
the authorities that the contention of the Official Assignee is 
a proper one, and that though the liability that arose as against 
the Indian properties immediately on the Penang adjudication 
had to be followed by the taking of steps to have those 





1. (1933) L.R. 60 I.A. 1627: LL.R. 56 Mad. 405: 64 M.L.J. 562 (P.C.). 
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properties conveyed to the Penang Official Assignee, the right 
of the Official Assignee over the properties has to be dated 
back to the date of the adjudication and is subject only to such 
liabilities as then existed. The Official Assignee of Madras, 
acting in aid of him, was therefore entitled to the order which 
has been granted to hım under S. 18 of the Presidency Towns 
Insolvency Act, staying further proceedings in execution 
against the attached property. 

The learned Advocate for the respondent Official Assignee 
bas argued that this case is analogous to one in which there 
has been a contract of sale. It has been held in Savithri Ammal 
v. Ramasamtl and Venkata Reddi v. Yellappa Chetti2 that a 
mere contract of sale, though it does not confer an interest in 
the subject-matter of the contract, still creates an obligation 
(annexed to the ownership of the property within the mean- 
ing of S. 40, Transfer of Property Act) that it should be con- 
veyed to the promisee under the contract so that a creditor 
who attaches the property subject to that obligation is prima 
facie entitled to sell the property subject only to that obliga- 
tion. But the analogy does not hold as an adjudication 
‘does not create an obligation annexed to the ownership of 


property which obligation can be enforced by an action taken 
on that behalf. 


On the contrary if the insolvent fails in his duty of 
making over his property to the Official Assignee or Official 
Receiver or similar official, however named, the only remedy 
is to proceed against him for contempt. There are provisions 
as to this, in language that is almost identical in each case, 
alike in S. 22 of the English Bankruptcy Act, S. 33 of the 
Presidency Towns Insolvency Act, and S. 27 of the Straits 
Settlements Bankruptcy Ordinance. With the main contention, 
however, put forward for the respondent I am in agreement 
for the reasons above stated and I therefore agree with my 
Lord the Chief Justice that the decision of the learned Judge 


in insolvency should be upheld and that this appeal should be 
dismissed with costs. 


B. V. V. — Appeal dismissed. 


a aaa aaaea Iaea aaas 
1. (1898) 8 M. L. J. 266. 2: (1916) 5L. W, 234, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SUNDARAM CHETTY AND Mr. 
JUSTICE PAKENHAM WALSH. 


Kamboji Venkataramanna and 
others .. Appellants* (Accused). 

Criminal trial—Evidence—Statement of accompltce—Corroboration— 
Nature of corroboration—How far corroboration entertainable without 
support by independent evidence as to matertal particulars. 

In a case where a large number of persons are charged with murder 
under S. 302, Indian Penal Code as well as under S. 201, Indian Penal Code, 
for having disposed of the dead body, and the Court finds that the case of the 
prosecution rests upon the evidence of two approvers alone without corrobora- 
tion, to hold that the evidence of one approver corroborates to some extent 
that of another would not be giving effect to the well-recognised maxim that 
the evidence of an accomplice must asa rule be considered untrustworthy 
unless it is corroborated in material particulars by independent and untainted 
evidence. 

Rex v. Mohesh Biswas, (1873) 19 W. R. (Cr.) 16, Rex v. Baskerville, 
(1916) 2 K. B. 658 at 667, Venkatasubba Reddi, In re, (1931) I. L. R. 54 Mad, 
931: 61 M. L. J. 608, Kashemali v. Emperor, (1932) 36 C. W. N. 874 and Reg. 
v. Malapa bin Kapana, (1874) 11 Bom. H. C. R 196, relied on. 


Appeals against the sentence of the Court of Session of 
the Anantapur Division in Case No. 5 of the Calendar for 
1933. 

Nugent Grant for V. V. Srinwasa Aiyangar, Kasturi 
Seshagiri Rao and V. V. Ramadora for appellants. 

K. Venkataraghavachariar for The Public Prosecutor on 
behalf of the Crown. 

The judgment of the Court was delivered by 

Sundaram Chetty, J.—Accused 1 to 7 are the appellants. 
Eleven persons were charged in connection with the murder of 
one Pullayya, a Vysya money-lender, on 21st August, 1932, 
on his way from his village called Thappetavaripalli to the 
railway station at Malakavemala which is at a distance of 6 or 
7 miles from his village. Accused 1 to 8 stood charged directly 
under S. 302, Indian Penal Code, whereas accused 1 to 7 and 
9 to 11 were charged under S. 201 for having disposed of the 
dead body on that night, the murder itself having been 
committed in the afternoon. It was only on 1st September, 
1932, that two gunny bags weighted with stone containing the 
parts of the body of the deceased without the head were found 
at the bottom of a deep pond about four miles from the scene 
of offence. The learned Sessions Judge acquitted accused 8 





* Cr. Appeals Nos. 229 and 230 of 1933. 14th September, 1933. 
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to 11, and convicted accused 1 to 7 of the offence of abetment 
of murder under S. 302 read with S. 114, Indian Penal Code, 
and sentenced them to transportation for life. They were also 
convicted under S. 201, Indian Penal Code, and sentenced to 
three years’ rigorous imprisonment, with a direction that both 
the sentences should run concurrently. 


As regards the alleged participation of accused 1 to 8 in 
the actual murder, the case for the prosecution rests mainly on 
the evidence of an approver Fakeerappa (P. W. 7). Another 
witness K. Kondappa, who has been examined as P. W. 10, 
has deposed to an incident which, if true, may lend some slight 
corroboration to the story of the approver. As to the case for 
the prosecution in respect of the commission of the offence 
under S. 201, Indian Penal Code, there is nothing besides the 
evidence of another approver Venkatasami (P. W. 8) in 
support of it. Before discussing the question of law raised in 
this case as regards the nature of the corroborative evidence in 
support of the evidence of an accomplice so as to warrant the 
conviction of the accused in a case of murder, it would be well 
to refer briefly to the evidence supplied by the approvers in 
this case. 

[After stating the facts and the evidence of the approvers, 
P. Ws. 7 and 8, in the case, his Lordship proceeded :] 


Not only is the story of the approver (P. W. 7) as 
regards the main offence of murder beset with so many 
suspicious features, but his evidence is at variance with what 
the other approver (P. W. 8) is proved to have stated to the 
police during the investigation. According to P. W. 7, he was 
not present on that night when the body of the deceased was 
exhumed from the pit and cut and put in sacks for throwing 
them in a pond, whereas the other approver (P. W. 8) told the 
police that P. W. 7 was also present in the Sajja field when he 
went to mect the 4th accused on the night the body was 
disposed of, that it was P. W. 7 who showed him the place 
where the body was buried and that P. W. 7 and others were 
the persons who dug up the body. This is clear from the 
evidence of the Sub-Inspector (P. W. 14) but P. W. 8 would 
deny every one of these statements when questioned about 
them in cross-examination. In order to contradict P. W. 8 
when he made those denials in his evidence, it was open to the 
defence to file Ex. VI, which would certainly be admissible for 
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the purpose of contradicting a prosecution witness under S. 162, 
Criminal Procedure Code. Ex. VI is therefore admissible in 
evidence. If in the statement made by him to the police 
mention was made of the name of P.W. 7 among those who 
were present at the spot on that night and nothing else was 
stated about P.W. 7 it can be argued that by some slip or 
mistake the name of P.W. 7 might have been inserted by the 
police in the diary. But such an argument is not open to the 
prosecution, because we find specific reference made to P.W. 7 
as the person who was present and also showed the place where 
the body of the deceased was buried. There is also the further 
statement recorded that P.W. 7 and others dug up the body 
from the pit. The accidental slip or mistake ın recording the 
statement must be ruled out. The learned Sessions Judge has 
overlooked these facts in commenting upon the insertion of the 
name of P.W. 7 by the police in the statement taken from P.W. 
8. If P.W. 8 had really mentioned all these facts to the police, 
does not his present evidence deserve to be viewed with the 
utmost suspicion when he denies having made any of those 
statements? 


It is extremely difficult to hold that so many persons of 
different castes and professions would have made common 
cause as against the deceased and conspired together in order 
to put an end to his life. Even assuming the facts mentioned 
by P.W. 1 to be true, it seems to us that there is no adequate 
or substantial motive for the perpetration of such a heinous 
crime by all of them combining together in the manner 
alleged. Is it likely that within an hour and a half or two on 
the date of the occurrence, the 6th accused could have arranged 
for the gathering of such a large number of people after get- 
ting scent of the deceased’s travelling alone that way for the 
railway station, in order to waylay and make a murderous 
attack on him? There are, in our opinion, several infirmities 
in the prosecution story and the evidence of the two approvers 
is not, apart from its being tainted evidence, free from discre- 
pancies and suspicious later developments. Wethink it unsafe 
to rely upon P.W. 10 for the purpose of corroborating the 
approver (P.W. 7). The evidence of P.W.10 savours much 
of artificiality. If his evidence is discarded as untrustworthy, 
what is the position? As regards the offence of murder with 
which the appellants are charged we have to fall back only on 
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the evidence of the approver (P.W. 7). The learned Sessions 
Judge seems to be of opinion that the evidenceof one approver 
may be corroborated by the evidence of another approver. It 
is true that one approver speaks to the incidents connected with 
the murder and the other approver speaks to the incidents 
connected with the subsequent disposal of the body in order to 
conceal the offence. The fact that they are accomplices in 
two different categories of crime does not free their evidence 
from the taint attached to the evidence of an accomplice. 
Even assuming that the evidence of P.W. 8 can be regarded 
as corroborative in some way of the evidence of P.W. 7, is it 
not a case where the evidence of one approver is corroborated 
by the evidence of another approver? Is it not necessary that 
the evidence of an accomplice should be corroborated in 
material particulars by independent evidence which is free 
from the taint attached to the evidence of an accomplice? 
The answer to this query should, in our opinion, be in the 
affirmative. 


There is also the authority of judicial decisions in support 
of our view. The case Rex v. Mohesh Biswasi is very 
instructive. The evidence in that case which was before the 
learned Judges was somewhat akin to the evidence in the 
present case. The principle has been clearly stated at p. 21 in 


the following passage :— 

“The corroboration which is needed in order to make Soorat Ali’s testi- 
mony against the prisoners trustworthy should be corroboration derived 
from evidence which is independent of accomplices, which is not vitiated by 
the accomplice character of the witness ....... and further should be such 
as to support that portion of the accomplice’s testimony which makes out that 
the prisoner was present at the time when the crime was committed and 
participated inthe acts of commission.” 


This latter test was also laid down by Lord Reading, C.J. 
in Rex v. Baskerville?. This principle was also adopted by a 
decision of this High Court reported in Venkatasubba Reddi, 
In re3, to which one of us was a party. In this view, it is even 
doubtful whether the evidence of P.W. 8 can be taken to 
support that portion of the story of the approver. (P.W: 7) as 
to who were the participants in the act of murder. 4 and B 
may be the actual murderers, but both or either of them may 
or may not engage themselves at any subsequent time in the 
concealment of the body and may engage some others for that 


1, (1873) 19 W.R. (Cr) 16. 2, (1916) 2 K.B. 658 at 667. 
3. (1931) LL.R. 54 Mad. 931: 61 M.L.J. 608. 
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purpose. If so, the fact that some persons were engaged in 
disposing of the body does not necessarily lead to the presump- 
tion that they were the actual murderers. Such a difficulty 
does exist in the present case and therefore we cannot agree 
with the learned Sessions Judge that the evidence of P.W. 8 is 
necessarily a corroboration of the evidence of P.W.7as the 
persons who actually committed the murder. At any rate, 
applying the principle that the corroboration in order to make 
the approver’s testimony trustworthy should be corrobora- 
tion derived from evidence which is independent of an 
accomplice, we must hold that the testimony of P.W. 7 
has not got such a corroboration. The same view has been 
taken by the Calcutta High Court in a recent decision reported 
in Kashemali v. Rexı. The omission to tell the jury that the 
corroboration must come from independent witnesses and not 
from evidence which in itself was tainted as the evidence of an 
accomplice was taken to be a serious non-direction vitiating the 
charge to the jury. Ina case reported in Reg. v. Malapa bin 
Kapana and others2 Nanabhai Haridoss, J. laid down the 
same principle, viz., that the evidence requisite for the corro- 
boration of.the testimony of an accomplice must proceed from 
an independent and reliable source. As regards the approver’s 
evidence itself, he observed that the mere fact that the evidence 
given by him was only consistent with the statements made at 
previous stages is not to be taken as criterion for his veracity. 
In the present case we do not find even such consistency 
between the evidence given by the approvers (P. Ws. 7 and 8) 
and their former statements. 


In a case of this kind, where a large number of persons 
are charged with a very serious crime, we find that the case of 
the prosecution rests upon the evidence of two approvers alone 
without any independent corroboration. By saying that the 
evidence of one approver corroborates to some extent the 
evidence of another approver, we would not be giving effect 
to the well-recognised maxim that the evidence of an accom- 
plice must as arule be considered untrustworthy unless it is 
corroborated in material particulars by independent and 
untainted evidence. We are therefore unable to adopt the 
reasoning of the learned Sessions Judge in the matter of 
accepting the evidence of the approvers as trustworthy. 





1. (1932) 36 C.W.N. 874. 2. (1874) 11 Bom.H.C.R. 196. 
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We think it unsafe to act upon the evidence of the approvers 
and that is the only evidence upon which the main case of the 
prosecution rests. In our opinion, the guilt of the appellants 
has not been made out as required by law, and we therefore 
set aside the conviction and sentences of the appellants under 
Ss. 302, 114 and 201, Indian Penal Code. The appellants are 
accordingly acquitted and will be set at liberty. 

KC. Conviction set aside. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 

PRESENT :—Lorp BLANESBURGH, Lorp WRIGHT AND SIR 

LANCELOT SANDERSON. 


Chandra Mani Saha and others A ppellanis* 
Uv. 
Sreemati Anarjan Bibi and others Respondents. 


Limitation Act (IX of 1908), Art. 180—A pplication by auction-purchaser 
for delivery of possesston—Terminus a quo—“ When the sale becomes 
absolute’’—Civil Procedure Code, O. 21, Rr. 92,94—Order of Executing Court 
confirming sale, not effective until final disposal of appeal against refusal to 
set aside sale. 

By O. 21, R. 92, Civil Procedure Code, when an application to set aside 
a sale of immoveable property in execution of a decree is disallowed, “ the 
Court shall make an order confirming the sale, and thereupon the sale shall 
become absolute”. Where a sale has become absolute, the Court shall grant 
acertificate to the purchaser, and such certificate “ shall bear date the day 
on which the sale became absolute” (O. 21, R. 94). Art. 180 of the Limitation 
Act provides that an application under O. 21, R. 95, Civil Procedure Code, by 
the purchaser for delivery of possession of the property purchased at the 
execution sale must be preferred within three years of the time “ when the 
sale becomes absolute”. 

Held, that in construing the meaning of the words ‘when the sale 
becomes absolute” in Art. 180, regard must be had not only to the provisions 
of O. 21, R. 92 of the Civil Procedure Code, but also to the other material 
sections and orders of the Code, including those in O. 43, R.1 (f) which 
relate to appeals from orders made under O. 21, R. 92. 

Held, therefore, that where an appeal is preferred under O. 43, R. 1 (f) 
from an order of the Executing Court disallowing an application to set aside 
an execution sale, the sale will not become absolute within the meaning of 
Art. 180 of the Limitation Act until the disposa! of the appeal, even though 
the Executing Court may have meanwhile made an order confirming the sale 
under O.21, R. 92. 

An application by the judgment-debtor under O. 21, R. 90, to set aside an 
execution sale was dismissed on 15th April, 1924, and on 22nd April, 1924, the 
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Subordinate Judge made an order confirming the sale. The judgment-debtor’s 
appeal against the order refusing to set aside the sale was dismissed by the 
High Court on 17th March, 1927, and on the 19th May, 1928 and 6th June, 
1928, sale certificates were granted to the auction purchaser under O. 21, 
R. 94. The auction purchaser applied on 10th September, 1928, for delivery 
of possession. 


Held, that the order of the Subordinate Judge, dated 22nd April, 1924, 
confirming the sale did not become effective and the sale did not become 
absolute, within the meaning of Art. 180, Limitation Act, until the dismissal 
of the appeal on the 17th March, 1927, and the application for possession was 
therefore not barred by Art. 180, 


Neckbar v. Prakash Chandra Nag Chaudhuri, (1928) I. L. R. 56 Cal, 608, 
overruled. 


Chhogan Lal Bagri v. Behari Lal Saha Ray, (1932) 56 C. L. J. 520, 
approved. 


Muthu Korakkai Chetty v. Madar Ammal, (1919) I. L. R. 43 Mad. 185: 
38 M. L. J. 1 (F. B.), referred to. 


Judgment of the High Court, Calcutta, in Srimats Anarjan Bibs v. 
Chandramani Shaha, (1930) 54 C. L. J. 241 and Srimati Anarjan Bibi 
v Chandramani Shaha, (1930) 56 C. L. J. 574, reversed. 


Appeals No. 87 of 1932 from decrees of the High Court, 
Calcutta, dated the 19th August, 1930, reversing the orders of 
the Subordinate Judge of Tippera, dated the 28th February, 
1929. 

The appeals raised the question, when does a sale in execu- 
tion of a decree “become absolute ” within the meaning and for 
the purpose of Art. 180 of the Limitation Act? 

The material facts are set out in the Board’s judgment. The 
case below is reported in Srimats Anarjan Bibi v. Chandramani 
Shahal and Srimats Anarjan Bibi v. Chandraman: Shaha.2 


De Gruyther, K. C. and Parikh for appellants. 
Respondents not represented. 


10th May, 1934. Their Lordships’ judgment was delivered 
by 


SIR LANCELOT SANDERSON.—These are two consolidated 
appeals from two decrees dated the 19th August, 1930, of the 
High Court of Judicatute at Fort William in Bengal, which 
reversed two orders dated the 28th February, 1929, of the 
Court of the First Subordinate Judge of Tippera at Comilla. 


The question for determination is, whether the appellants, 
who purchased with the leave of the Court at two auction sales 
certain mortgaged property in execution of two mortgage 


ræ 





1. (1930) 54 C. L. J. 241. 2. (1930) 56 C.L. J. 574. 
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decrees in their favour, are entitled to delivery of possession 
of the said property. 


It was alleged on behalf of the respondents that the two 
applications which were made by the appellants for delivery of 
possession of the said property were out of time and barred by 
the Indian Limitation Act, 1908. 


The Subordinate Judge held that the applications were not 
barred and made an order for delivery of possession of the 
property referred to in each application. 


The respondents Nos. 1 to 3 appealed in each case to the 
High Court, and on the 19th August, 1930, the learned Judges 
of the High Court delivered a judgment which disposed of the 
two appeals. In pursuance thereof decrees were made setting 
aside the orders of the Subordinate Judge and dismissing the 
applications for possession on the ground that they were barred 
by the Limitation Act. 


From these decrees the appellants have appealed to His 
Majesty in Council. The respondents were not represented. 


The material facts are as follows :— 


In 1901 respondents I to 8 or their predecessors executed 
a mortgage in respect of 19 immoveable properties in favour 
of appellant No. 1 who took the mortgage for himself and his 
co-sharers the other appellants or their representatives. In 1914 
the appellants sued on the mortgage making the mortgagors 
respondents 1 to 8 or their predecessors principal -defendants 
and the remaining respondents or their predecessors pro forma 
defendants. On the 10th July, 1919, the final mortgage decree 
for sale was passed. 


The same respondents executed in 1903 in favour of the 
appellants another mortgage in respect of the same 19 and 19 
other immoveable properties and in 1914 the appellants sued 
the respondents in.the same manner as mentioned before. On 
the 10th July, 1919, the final mortgage decree for sale was 
passed. I 


In March, 1922, the appellants took out execution of both 
decrees, the first for Rs. 19,315-3-0 and the second for 
Rs. 32,180-15-9. At auction sales in execution in both cases 
the appellants purchased with the leave of the Court on the 10th 
February, 1923, the mortgaged properties, in the first case for 


Rs. 18,225-0-0 and in the second case for Rs. 30,026-0-0. 
11 
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Applications to the Subordinate Judge were made on be- 
half of the judgment-debtors under O. 21, R. 90 of the Code 
of Civil Procedure, 1908, to set aside the sales. 

On the 15th April, 1924, the Subordinate Judge made 
orders disallowing the said applications, and on the 22nd of 
April, 1924, he confirmed the sales in pursuance of O. 21, 
R. 92 of the said Code. 


On the 21st July, 1924, appeals by certain of the judgment- 
debtors were filed in the High Court against the orders of the 
Subordinate Judge, dated the 15th April, 1924. 

On the 17th March, 1927, the High Court dismissed the 
said appeals. , 

In pursuance of O. 21, R. 94, the Subordinate Judge 
granted sale certificates to the appellants in the first case on the 
19th May, 1928, and in the second case on the 6th June, 1928. 

On the 10th September, 1928, the appellants made an 
application in each case to the Subordinate Judge for posses- 
sion of the properties purchased by them at the said auction 
sales. The applications were made under O. 21, R. 95 of the 
first schedule of the Code of Civil Procedure. 

The respondents Nos. 1 to 3 objected to the said applica- 
tions on the ground that they were barred by limitation. They 
alleged that the sales had become absolute on the 22nd April, 
1924, when the Subordinate Judge confirmed the sales, and 
that inasmuch as the applications for delivery of possession 
were not made until the 10th September, 1928, the said appli- 
cations were out of time by reason of Art. 180 of the 
Limitation Act, which provides that such an application must 
be made within three years from the time when the sale 
becomes absolute. 


As already stated, the Subordinate Judge held that the 
applications were not out of time; he considered that inasmuch 
as the judgment-debtors appealed against his orders of the 15th 
April, 1924, time did not begin to run until the date of the dis- 
posal of the appeals, viz., the 17th March, 1927, and, therefore, 
the applications for possession made on the 10th September, 
1928, were made within the three years specified by Art. 180 
of the Limitation Act. 

The learned Judges of the High Court were of opinion 
that the sales became absolute on the 22nd of April, 1924, 
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when the Subordinate Judge confirmed the sales, and, there- 
fore, that the applications for possession, which were made on 
the 10th September, 1928, were barred by reason of the said 
article. 

There is no doubt that Art. 180 of the Limitation Act, 


1908, is applicable to the matter now under consideration. It © 


provides that a purchaser of immoveable property at a sale in 
execution of a decree for delivery of possession must make 


the application within three years from the time when the sale | 


becomes absolute. 


In order to ascertain when such a sale as is referred to in 
the said article becomes absolute, reference must be made to 
the Code of Civil Procedure, and the orders and rules contained 
in the first schedule thereto, for that is the Code which con- 
tains the provisions relating to the sale of immoveable properiy 
in execution of decrees. 


Order 21, Rr. 82 to 96 in the said schedule are applicable 
to sales of immoveable property. Rules 89, 90 and 91 deal 
with applications to set aside a sale and R. 92 (1) provides as 
follows :— 


«Where no application is made under rule 89, rule 90, or rule 91, or where 
such application is made and disallowed, the Court shall make an order 
confirming the sale and thereupon the sale shall become absolute.” 


There is no doubt that the above-mentioned rule is appli- 
cable to the present case: for as already stated the judgment- 
debtors did apply to set aside the sales, and the Subordinate 
Judge disallowed the applications on the 15th April, 1924, and 
on the 22nd April, 1924, he confirmed the sales. 


The sales therefore became absolute on the 22nd April,. 


1924, at any rate so far as the Court of the Subordinate Judge 
was concerned. 

But the judgment-debtors had a right of appeal under 
O. 43, R. (1) (f) against the orders of the Subordinate Judge 
by which he disallowed their applications to set aside the sales. 
This right of appeal the judgment-debtors exercised. Upon 
the hearing of the appeals, the High Court, by reason of the 
provisions of S. 107 (2) of the Code, had the same powers as 
the Court of the Subordinate Judge. 

In the present case, the High Court dismissed the appeals 


and on such dismissal the orders of the Subordinate Judge con- 
firming the sales became effective and the sales became absolute. 
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In considering the meaning of the words in Art. 180 of 
the Limitation Act, it is useful to consider the converse case. 
Take a case in which the Subordinate Judge allowed the appli- 
cation to set aside the sale; in that case, of course, there could 
be no confirmation of the sale as far as the Subordinate Judge 
was concerned, as there would be no sale to be confirmed. 


But if, on appeal, the High Court allowed the appeal, and 
disallowed the application to set aside the sale, the High Court 
would then be in a position to confirm the sale, and on such an 
order of confirmation by the High Court the sale would become 
absolute. 


Again, take a case in which the Subordinate Judge dis- 
allowed the application to set aside the sale; there would then 
be confirmation of the sale by the Subordinate Judge and the 
sale would become absolute as far as his Court was concerned. 
If the High Court allowed an appeal, and set aside the sale, 
there would then be no sale, and, of course, no confirmation 
and no absolute sale. 

Upon consideration of the sections and orders of the Code, 
their Lordships are of opinion that in construing the meaning 
of the words “when the sale becomes absolute” in Art. 180 of 
the Limitation Act, regard must be had not only to the provi- 
sions of O. 21, R. 92 (1) of the schedule to the Civil Procedure 
Code, but also to the other material sections and orders of the 
Code, including those which relate to appeals from orders 
made under O. 21, R. 92 (1). The result is that where there 
is an appeal from an order of the Subordinate Judge, disallow- 
ing the application to set aside the sale, the sale will not 
become absolute within the meaning of Art. 180 of the 
Limitation Act until the disposal of the appeal, even though 
the Subordinate Judge may have confirmed the sale, as he was 
bound to do, when he decided to disallow the above-mentioned 
application. 

Their Lordships, therefore, are of opinion that on the 
facts of this case the sales did not become absolute within the 
meaning of Art. 180 of the Limitation Act until the 17th 
March, 1927, and that the applications for possession of the 
properties purchased at the auction sales were not barred by 
the Limitation Act. 

Their Lordships’ attention was drawn to certain cases 
decided by the High Court at Calcutta, from which it appears 
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that there has been a difference of opinion on the point now 
under consideration. 

The learned Judges in their judgment in this case referred 
to two unreported cases which in their opinion covered the 
point. 

The first of these cases, decided on the 27th July, 1928, 
viz., Neckbar Sahai v. Prakash Chandra N ag Chaudhuri, is now 
reported in I. L. R. 56 C. 608. -This is undoubtedly a decision 
which supports the judgment of the learned Judges now under 
consideration, for it was held that— 


“The period of three years provided for in Art. 180 of the Limitation Act, 
1908, for an auction-purchaser’s application for delivery of possession should 
be reckoned from the date of the confirmation of the sale under O. 21, R. 92 
and not from that of the final disposal of the judgment-debtor’s application 
under O. 21, R. 90.” 

The decision of the High Court in the present case was 
given on the 19th August, 1930, and followed the decision in 
the above-mentioned cited case. It may be noted that it is now 
reported in 56 C. L. J. at p. 574. 

On an earlier page of the same volume of the Calcutta 
Law Journal, the case of C hhogan Lal Bagri v. Behari Lal 
Saha Raylis reported. That case was decided by a. Division 
Bench of the High Court at Calcutta on the 15th July, 1932, 
i.e., nearly two years later than the decision in the case now 
under appeal. In Chhogan Lal Bagri v. Behari Lal Saha Rayı 
the head-note is as follows :— 

“The decree-holder (appellant) in execution of his mortgage decree 
purchased the property on the 17th September, 1924. An application for 
setting aside the sale by one of the judgment-debtors was dismissed on the 
30th May, 1925, and the sale was confirmed on that date. An appeal was 
afterwards filed against the order dismissing the application for Setting aside 
the sale, and the appeal was dismissed on the 25th July, 1927, The present 
application for delivery of possession was made on the 18th January, 1929,” 

It was held that the application, being governed by 
Art. 180, Schedule I of the Limitation Act, was in time; that 
the three years can from the 25th July, 1927, when there was a 
final, conclusive and definite order confirming the sale, and not 
from the 30th May, 1925. 


The learned Judges were able to distinguish the case 
of Neckbar Sahai v. Prakash Chandra Nag Chaudhuri? 
from the case which they were considering, and held that it 
was not an authority against the appellants. Their Lordships 
ee 


I, (1932) 55 C.L.J. 520. 2. (1928) .L.R. 56 C. 608. 
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find considerable difficulty in appreciating that conclusion, for 
it seems to them that the decisions in the two above-mentioned 
cases are directly in point on the matter now under considera- 
tion, and that the decisions are in conflict. 

Reference was also made to the case of Muthu Korakkat 
Chetty v. Madar Ammali, which was a decision of a Full 
Bench; the question which was referred to the Full Bench 
was :— 

«Whether the existence of the cause of action for an application for 
delivery of possession to which Art. 180, Schedule I of the Limitation Act 
applies, 1s suspended during the pendency of proceedings for setting aside 
the sale.” 


In their Lordships’ opinion, the decision on that question, 
apart from observations which were made in the judgments, 
does not assist in the present appeal, for there is here no 
question of any suspension of any cause of action. 

For the reasons already given, their Lordships agree with 
the decision of the High Court in Chhogan Lal Bagriv. Behari 
Lal Saha Ray2 so far as it relates to the matter now under 
consideration. 

Two further points were raised on behalf of the appel- 
lants. (1) That there was no right of appeal from the 
decision of the Subordinate Judge on the question of 
limitation, and (2) that if the application under O. 21, R. 95 
was out of time, a suit might have been brought by the 
appellants to recover possession and that the suit would have 
been in time. Neither of these points was taken in the High 
Court, and in view of their Lordships’ above-mentioned con- 
clusion, it is not necessary for them to express, and they do 
not express, any opinion in respect of either of them. 

The result is that their Lordships are of opinion that the 
appeals must be allowed, the decrees of the High Court, dated 
the 19th August, 1930, set aside, and the orders of the Subor- 
dinate Judge of the 28th February, 1929, restored, and they 
will humbly advise His Majesty accordingly. The respondents 
must pay the costs of the appellants in the High Court and of 
these appeals. 

Solicitors for appellants: Stanley, Johnson and Allen. 

Respondents ex parte. 

K.J.R. Appeals allowed. 


—— 





1, (1919) LL.R. 43 Mad. 185: 38 M L.J. 1 (F.B.). 
2. (1932) 56 C.L.J. 520. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Karuppath Vecttil Sankara- 


narayana Menon .. Appellant* (1st Respondent) 
vU. 
Mangat Vasu Menon and 
another .. Respondents (Petitioner and 


2nd Respondent). 

Civil Procedure Code (V of 1908), O. 21, Rr. 16 and 34—Assignment of 
decree—Third person applying to execute tt on the ground that ihe assign- 
ment was benams for him—Production of a declaratory decree to that effect— 
IVhether such a person can enforce the execution of the decree. 

Where a person M obtained an assignment of a decree and an order under 
O. 21, R. 16, Civil Procedure Code, recognising it, and the present petitioner 
applied for execution of that decree on the ground that he was the real benefi- 
ciary under the assignment deed and produced a declayatory decree to the effect 
that the assignment of the decree in the previous suit was benami for him, 

Held, that in the case of a transfer under an instrument in writing no one 
except a person named in the deed could claim to be the real owner or the 
real transferee. 

Palantappa Chettiar v. Subramania Chettiar, (1924) I.L.R. 48 M. 553: 48 
M.L.J. 419, followed. 

Manikkam v. Tatayya, (1898) I.L.R. 21 M. 388: 8 M.LJ. 48, dissented 
from. 

Further on the question whether the existence of a declaratory decree to 
the effect would make any difference, 

Held, that if the transfer was to be held valid by operation of law there 
should have been a decree so operating as for instance by a compulsory exe- 
cution of a deed of assignment such as contemplated in O. 21, R. 34. Unless 
it was done, a mere declaration of rights between the parties could not take 
the place either of an assignment in writing or by operation of law both of 
which would involve an actual change in the legal 1ights to the decree. 

Mahadeo Baburao v. Anandrao Sankarrao, (1933) I.L.R. 57 Bom. 513, 
Abidunnissa Khatoon v. Amirunnissa Khatoon, (1876) L.R. 4 I.A. 66 :I.L.R. 2 
Cal. 327 (P.C.) and Markt & Co., Ltd. v. Knight Steamship Company, Lid. 
Sale ard Frazar v. Knight Steamship Company, Ltd., (1910) 2 K. B. 1021 at 
1042, referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Palghat, dated 19th November, 1930 and made in A. 
S. No. 166 of 1929 (E. P. No. 183 of 1929 in O. S. No. 203 of 
1924 on the file of the Court of the District Munsif of Alatur). 

C. S. Swaminadhan for appellant. 

K. Narayana Nair for K. Kuttikrishna Menon for res- 
pondents. 

The Court delivered the following 

JUDGMENT.—In the suit out of which these proceedings 
arose one Madhavan Nair obtained an assignment of the 


*A, A.A. O. No. 64 of 1931. 6th March, 1934- 
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decree and an order under O. 21, R. 16, Civil Procedure Code, 
recognising that assignment. In E. P. No. 183 of 1929 the 
petitioner applied for execution on the ground that he was the 
real beneficiary under the assignment deed and he produced a 
declaratory decree to that effect. This decree recited that the 
assignment of the decree in the other suit was benamt for him. 
The question which now arises is whether under the terms of 
O. 21, R. 16, he is entitled to be recognised as assignee decree- 
holder in place of Madhavan Nair and to be allowed to execute 
the decree. The two Courts below have differed upon this 
point. The learned District Munsif has come to the conclu- 
sion that the decree obtained by the petitioner merely declares 
that the assignment is benami for him and will not amount 
either to an assignment in writing or by operation of law as is 
required by the rule. The learned Subordinate Judge considers 
on the other hand that the effect of the petitioner's decree is to 
substitute his name in place of that of Madhavan Nair in the 
assignment deed. Apart from any question of the effect of a 
declaratory decree this Court in Palaniappa Chettiar v. Subra- 
mania Chettiar! has decided that in the case of a transfer under 
an instrument in writing no one except the person named in 
the deed can claim to be the real owner or the real transferee 
and that in particular this applies to the case of a benamidar. 
That decision dissented from an earlier decision of this Court 
in Manikkam v. Tatayya2 and with all respect to that earlier 
decision the reasoning of it does not commend itself to me and 
I prefer to follow Palaniappa Chettiar v. Subramania 
Cheitiar!. That decides in the negative the question whether 
an alleged real owner can come and assert that the ostensible 
transferee of the decree is merely benamidar for him and 
require the Court to recognise him and allow hinrto execute 
the decree. 

The question next arises whether the existence of a decla- 
ratory decree to the effect that a benami relationship exists 
between the two parties makes any difference. There 1s a case 
of this Court, Sethurayar v. Shanmugam Puillais, which might 
be taken as showing that a declaratory decree has such an 
effect. 1 think that it may perhaps be distinguished ‘by the 


1. (1924) I. L. R. 48 Mad. 553: 48 M.L.J. 419. 
2, (1898) LLL.R. 21 Mad. 388: 8 ML.J. 48. 
3, (1897) I. L. R. 21 Mad. 353: 7 M.L.J. 279. 
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circumstance that the decree in that case, unlike the decree in 
the present one, declared that the plaintiff was entitled to 
apply for the execution oí the transferred decree. But apart 
from that the reasoning, I think, is on the same lines as the 
latter case in the same volume which, as J have already said, 
has been dissented trom in Palantappa Chettiar v. Subramania 
Chetitar!. The learned Judges in Sethurayar v. Shanmugam 
Pillars cited Umasoondury Dassy v. Brojonath Bhuttacharjees 
as authority for the view that a declaratory decree will entitle 
‘the plaintiff to apply for execution. ButI find that Umasoon- 
dury Dassy v. Brojonath Bhuttacharjee’ is one of a class of 
cases where the transfer has been effected not by any mere 
declaration but by operation of law. That particular case 
-related to the revocation of an executorship held by a mother, 
which was disputed by the minor son of the testator and 
‘resulted in probate being revoked, and it proceeded upon the 
footing that the minor’s succession to the estate of his father, 
being a succession or transfer by operation of law, came within 
the terms of S. 232 of the old Code corresponding to the 
present O. 21, R. 16. Another case of the same class is Gobind 
Singh v. Gopal Saran4, where a certain trust was declared 
incapable of execution with the result that the trustees ceased 
‘to function as such and the original owner became entitled to 
execute the decree also by operation of law. These cases, I 
think, are not analogous to the present one inasmuch as the 
decree here does not in terms divest the benamidar of his 
position as such. It only shows that he is not the real owner 
‘of the property. For the effect of a declaratory decree in 
„somewhat similar circumstances the analogy of Mahadeo 
Baburao v. Anandrao Sankarrao’ may be cited. In that 
-case a widow obtained a decree and the adopted son of her son 
by the latter’s widow obtained a declaratory decree that as 
adopted son he was entitled to all the property left by the 
‘decree-holder’s husband. The learned Judge who decided the 
-case pointed out in the first place that there was no assignment 
in writing and went on to consider whether there was a 
‘transier of the decree by operation of law. He adopts the 
‘meaning given to the phrase ‘by operation of law’ proposed by 


I, (1924) I.L R. 48 Mad. 553: 48 M L.J. 419. 
2, (1897) IL.R.21 Mad. 353: 7 M.L.J. 279, 
3. (1889) I.L.R. 16 Cal. 347, - 4. A.ILR. 1924 Pat. 343, 
7 5. (1933) I.L R. 57 Bom. 513. 
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the Privy Council in Abidunnissa Khatoon v. Amirunnissa 
Khatoon}1, namely, that it should connote a transfer on death 
or by devolution or by succession, so that a transferee by 
operation of law would be a legal representative of the 
deceased decree-holder, or a person in whom the interest of the 
decree-holder has become vested under a statute, e.g., the 
Official Assignee of an insolvent under the Presidency Towns 
Insolvency Act or the purchaser at a Court sale in execution of 
a decree. A mere declaratory decree will not effect sucha 
change in the legal position. He adds: 


«The only course open to the respondent was either to apply in execution 
of his own decree for the appointment of a receiver of Rangibai’s decree or 
to follow the procedure laid down in O. 21, R. 53, if it was contended that the 
decree in favour of the respondent gave him the right to proceed in accord- 
ance with that rule.” 


In Markt & Co., Lid. v. Knight Steamship Co., Lid. 
Sale and Fragar v. Knight Steamship Co., Ltd.2 Fletcher 
Moulton, L.J. has remarked of a declaratory decree that it has 
no‘further effect than an admission by the parties, and I am 
aware of no authority which shows that it can operate to effect 
any change in the legal relationship between the parties. In 
the present case 1f the transfer 1s to be held to be valid by 
operation of law I think that there must be a decree so operat- 
ing, as for instance by a compulsory execution of a deed of 
assignment such as is contemplated in O. 21, R. 34. Unless 
this is done I do not think that a mere declaration of rights 
between the parties can take the place either of an assignment 
in writing or by operation of law, both of which involve an 
actual change in the legal rights to the decree. It appears to 
me that the learned District Munsif has rightly decided the 
case and that the petitioner before me was not entitled to 
execute by force of the assignment to his benamidar. I 
accordingly allow the appeal, set aside the order of the 
Subordinate Judge and restore that of the District Munsif 
with costs throughout. 


KoG: Appeal allowed.. 








1. (1876) L.R. 4 L.A. 66 : LL.R. 2 Cal. 327 (P. C.). 
2. (1910) 2 K.B. 1021 at 1042, 
} 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. 


M. P. Venkatachari .- Appellani* (Sth defendant) 
Uv 


Karuppan Chetty and others .. Respondents (Plaintiff and 
Defendants 1 to 4). 


Morigage—Subrogation—First mortgage not discharged by the second 
mortgagee in spite of his undertaking to do so—A third mortgagee paving off 
the first mortgage—A fourth mortgagee paying of his prior mortgage which 
amount went to discharge the first mortgage—Recitals in the deed indicating 
such an agreement to pay off the earliest mortgage—Friority whether claim- 
able by reason of subrogation to the rights of first mortgagee. 


A property was mortgaged to the appellant in 1923 and the undertaking by 
the mortgagee under the bond was to discharge a prior mortgage for Rs. 500 
held by one M. As the appellant made default in his undertaking to discharge 
the previous debt, the property was again mortgaged in favour of A in 1924 
for Rs. 700 and out of this an amount of Rs. 560 was paid to discharge the 
debt of M. On the 16th September, 1927, the same property was mortgaged 
to the plaintiff for Rs. 1,000 and out of this, the amount due to A, namely, 
Rs. 700, was paid in discharge of his mortgage though on the date of payment 
the plaintiff did not obtain a registered mortgage deed and got it only 
subsequently. Strictly speaking, he was not a puisne encumbrancer when he 
made the payment towards the mortgage in favour of .4 and in the deed of 
mortgage executed in favour of the plaintiff the very recitals implied that 
there must have been an agreement to discharge the prior mortgage in favour 
of A, The discharged mortgage bond in favour of A was got back with the 
endorsement of discharge on ıt and retained by the plaintiff as a token of the 
rights secured to him by such payment. Ina suit by the plaintiff for recovery 
of the amount due to him, the appellant claimed priority. The plaintiff 
thereupon set up a counter-claim by reason of his having discharged a prior 
mortgage in favour of 4 which in turn went to discharge the earliest mort- 
gage to M. Hence he required to be subrogated to the rights of the first 
mortgagee M. 

Held, that the plaintiff had a preferential claim for the amount paid by 
him which went towards the discharge ot M’s mortgage. 

It cannot be denied that the plaintiff had a real bona fide concern in the 
matter so as to oblige him to enter into an agreement with the mortgagor for 
rights of subrogation. Such an agreement is not express in this case, but 
there are sufficient grounds to imply the existence of such an agreement. 

Narayana Kutti Goundan v. Pechtamnal, (1911) I. L. R. 36 Mad. 426 at 
432: 22 M. L. J. 364 and Kovilamma v. Nedungadi, A I. R. 1929 Mad. 860, 
referred to. 


Appeal against the decree of the City Civil Court, Madras, 
in O. S. No. 257 of 1931. 

K. Bhashyam Atyangar for T. K. Ramachandran and 
T. K. Sundarachars for appellant. 


T. M. Krishnaswami Atyar for respondents. 





* C. C. C. Appeal No. 3 of 1932. 25th July, 1933. 
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The judgment of the Court was delivered by 


Sundaram Chetty, J—The 5th defendant is the appellant. 
His mortgage is evidenced by Ex. I which was executed in the 
year 1923. In that mortgage deed there is an undertaking for 
the discharge of a still prior mortgage (Ex. B) for Rs. 500 
held by one Murugesa Mudaliar. The 5th defendant made 
default ın the discharge of that mortgage debt and thereupon 
the mortgagors executed another mortgage in favour of one 
Alagirisami Chetty for Rs. 700 in 1924, which is evidenced by 
Ex. A. A portion of the consideration for this mortgage, vis., 
a sum of Rs. 560 was paid by Alagirisami in discharge of 
the mortgage debt due under Ex. B. Subsequently in 1927, the 
same property was mortgaged to the plaintiff for Rs. 1,000 


= under.Ex. C. A sum of Rs. 700 out of this consideration was 


paid in discharge of the mortgage debt due under Ex. A. In 
the present suit brought by the plaintiff for the recovery of 
the amount due to him under Ex. C, the 5th defendant claims 
priority. To his claim, the plaintiff sets up a counter by reason 
of his having discharged Alagirisami’s mortgage under Ex. A. 
He wants to be subrogated to the rights of Murugesa under 
the earliest mortgage deed Ex. B. There isno doubt that if the 
plaintiff could be subrogated to the rights of Alagirisami, he 
could equally be subrogated to the rights of Murugesa, but the 
dispute is as regards the right of subrogation claimed by the 
plaintiff in respect of Alagirisami’s mortgage. Under the 
old Transfer of Property Act, the plaintiff could not claim a 
statutory right of subrogation, for the simple reason that when 
he made the payment on 6th September, 1927, he had not 
obtained a registered mortgage deed in his favour. Strictly 


speaking, he was not a puisne encumbrancer when he made 


the payment on that date towards the mortgage deed Ex. B, 
but the question which remains for consideration is, whether 
the equitable doctrine of subrogation as recognised by judicial 
decisions cannot be invoked for the aid of the plaintiff in this 


‘case. We find from Ex. C that the plaintiff paid the sum of 


Rs. 700 towards Alagirisami’s mortgage debt as requested by 
the mortgagors and in pursuance of the agreement for the 
mortgage entered into between him and the debtors. There is 


no difficulty in holding that the plaintiff made this payment in 
order to discharge the previous mortgage debt of Alagirisami 
and to protect his own interest which would accrue to him on 
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the execution of the mortgage deed in pursuance of the 
agreement. He is not therefore a mere volunteer who inter- 
meddles with the estate of another and in whose favour no 
equitable considerations arise. The equitable principle has 
been well stated in Jones on Mortgages, which is extracted in 
the decision in Narayana Kutti Goundan v. Pechiammal!: 


« Under the equitable principle of subrogation, one who pays a mortgage 


debt under an agreement for an assignment or fora new mortgage. for his - 


own protection or for the benefit of another, acquires a right to the security 
held by the other.” 


The same rule has been stated in an American case quoted 
on the same page from which this principle is clear, viz., where 
one advances “ money under an agreement, express or implied, 
made either with the debtor or creditor, that he would be 
subrogated to the rights and remedies of the creditor,” 
that equitable right can be enforced by such a person 
when a necessity arises later on. In the present case, can we 
imply such an agreement from the circumstances disclosed in 
the evidence? The very recitals in the mortgage deed (Ex. C) 
clearly show that there must have been an agreement between 
the plaintiff and the mortgagors for the payment of a portion 
of the consideration in discharge of the earlier mortgage debt 
of Alagirisami. In pursuance of that agreement, the payment 
was made on 6th September, 1927, and the mortgage bond 
itself was got back with the endorsement of discharge. On the 
very next day, the mortgage deed itself was executed in 
plaintiff's favour, and he retained the discharged mortgage 
bond in token. of the rights secured to him by such payment. 
It is scarcely necessary to say, that but for this implied agree- 
ment that heshould be subrogated to the rights of Alagirisami 
1f a necessity should arise, this precaution would not have 
been resorted to. The plaintiff would not have ventured to 
advance Rs. 1,000 on this property without clearing off the 
encumbrance in favour of Alagirisami. A perusal of the 
mortgage deed in favour of Alagirisami discloses the existence 
of the mortgage of 1917 which was discharged out of the 
consideration paid by Alagirisami. The argument strenuously 
advanced by the appellant is, that on the date of the payment 
of Rs. 700 by the plaintiff, he had no legal interest in the 
property; but that is not the only condition which would 


1. (1911) 1.L. R. 36 Mad. 426 at.432: 22 M.L.J. 364. 
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entitle him to the rights of subrogation. We have already 
stated that he is not a mere volunteer and it is enough if he 
had a really bona fide concern in the transaction, as was held 
in a recent decision of this High Court in Kovtlamma v. 
Nedungadi|, It cannot be denied that the plaintiff had a real 
bona fide concern in this matter, so as to oblige him to enter 
into an agreement with the mortgagor for rights of subrogation. 
Such an agreement is not express in this case, but there are 
sufficient grounds to imply the existence of such an agreement. 

Some stress was laid on a clause in Ex. C which is some- 
thing like a guarantee clause: 


«Tf any encumbrance not disclosed to the plaintiff should be found to 
exist, the mortgagors make themselves liable for all the losses arising 
therefrom.” 


This clause does not in our opinion negative the existence. 
of an implied agreement, whereby the plaintiff would be entitled 
to claim rights of subrogation. On the other hand, if there 
was any contrary intention of surrendering the rights of 
subrogation, we should expect a definite clause to that effect. 

We therefore agree with the Lower Court that the plaintiff 
has a preferential claim for the amount paid by him which 
went towards the discharge of Murugesa’s mortgage. 

A sum of Rs. 500 was paid by Alagirisami for the 
principal and Rs. 60 for interest in discharge of Ex. B. On the 
date of the plaintiff’s mortgage, vtz., 7th September, 1927, 
nothing was due for interest under Ex. A. A sum of Rs. 560 
out of the amount of Rs. 700 paid by the plaintiff represents 
the amount that went in satisfaction of Murugesa’s mortgage 
debt. Interest on Rs. 500 at the rate specified in Ex. B should 
be calculated and allowed from 7th September, 1927. Out 
of the amount so calculated, a sum of Rs. 67-8-0 should be 
deducted, as it should be deemed to have been paid towards 
interest subsequent to the date of the plaintiff’s mortgage. This 
is clear from an admission in the plaint itself about the receipt 
of Rs. 135 for interest. The preferential claim of the plaintiff 
should consist of Rs. 560 and interest on Rs. 500 at the rate 
above-mentioned from the date of the plaintiff’s mortgage deed 
up to the date of plaint minus a sum of Rs. 67-8-0. With 
this modification the decree of the Lower Court is confirmed and 
this appeal is dismissed with costs of plaintiff (1st respondent). 

K. C. Appeal dismissed. 





1 A-I R 1929 Mad 860 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE PAKENHAM WALSH. 


Rajagopalu Pillai .. Petitioner® (Petttioner- 
Defendant) 
v. 
Kasi Viswanathan Chettiar .. Respondent (Respond- 


ent-Plainisff ). 


Civil Procedure Code (V of 1908), O. 26, R. 4—Issue of commitsston— 
Application by defendant for—Grounds for refusal—Suffictency of—Failure 


of Court to distingutsh beiween appiication by plaintif and that by defendant 
—Revtston. 


Where the Lower Court refused the application of the defendant (a resi- 
dent of the Malay States) to be examined on commission on the grounds 
that it was necessary to observe the defendant’s demeanour in Court and that 
the defendant had filed a set-off, 


Held, that neither the mere advantage of observing the defendant’s 
demeanour nor the fact that a set-off was claimed was a sufficient reason for 
refusing a commission and in a case where there was no dispute as to the 
bona fides of the application, the failure of the Lower Court to distinguish 
between an application by the plaintiff and that by the defendant for the issue 
of a commission constituted an irregular exercise of jurisdiction in which the 
High Court can interfere in revision. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Sivaganga, dated 
the 4th day of March, 1932 and made in I. A. No. 129 of 1932 
in O. S. No. 199 of 1931. i 

S. R. Muthuswamt Atyar for petitioner. 

K. Ramanathan Chettiar and S. Venkatakrishnan for 
respondent. 

The Court delivered the following 

JupGMENT.—The plaintiff-respondent in this petition filed 
a suit against the petitioner to recover a sum of money as 
commission under the usual Nattukottai Chetti custom. The 
petitioner was the respondents agent at Thaiping in the 
Malay States. The plaint alleged that on 14th December, 


1929, the petitioner agreed to go out as agent for another term | 


to the said Thaiping, that in respect of the aforesaid commis- 
sion he agreed to return 750 rings with interest, and that if he 
broke the contract and defaulted to go out as agent he should 
return another 725 rings. But the petitioner defaulted to go 


out as agent. Consequently the suit was laid for the value of ` 





* C, R. P. No 861 of 1932. 9th November, 1933. 
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250 rings with interest. The defendant stated that the breach 
of the contract was on the plaintiff’s side and counter-claimed 
damages assessed at the difference between the pay which he 
had to accept under another principal and the pay which he 
would have received from the plaintiff. The suit was filed on 
26th August, 1931, four days before the defendant left for 
Thaiping which, it is not disputed, is his usual place of 
residence. The defendant applied to be examined on commis- 
sion which the Lower Court refused. Against this order the 
present revision petition is filed. The order of the Court is 
very brief and the material portion runs as follows .— 

“The petitioner is the defendant inthe suit and he has also filed a 
counter-claim against the plaintiff. It is very essential that he should be 
examined in.Court as the question involved 1s whether there was a breach of 
contract on his part. Under these circumstances I do not think his evidence 
can be allowed to be taken on commission Petition dismissed.” 

The ground taken in revision is that the Lower Court has 
failed to observe the distinction between an application by a 
plaintiff to be examined on commission and an application by a 
defendant. The two grounds which induced the Lower Court 
to refuse the commission appear to be (1) that it was necessary 
to observe the defendant’s demeanour in Court, and (2) that 
the defendant has filed a set-off. It has to be observed that 
there has been no allegation or finding that the application was 
not made bona fide. 


As regards the English cases, the leading case is Ross v. 
Woodfordi. This was followed in Viswanatha Chetty v. 
Somasundaram Chetty2in revision (a decision of a single Judge) 
in Elvers v. The American Motor Co.8 and in Sarat v. Ram4, 
while the converse case where permission to examine the 
plaintiff on commission is allowed is discussed in Nawab Saiyid 
Muhammad Akbar Ali Khan v. Herbert Francis’. From these 
cases it would appear that the mere advantage of observing the 
defendant’s demeanour in the box is not a sufficient reason for 
refusing a commission and that the failure to distinguish 


between applications of the plaintiff and of the defendant in 


sucha matter is an irregular exercise of jurisdiction in which 
the High Court can interfere in revision. 





> 
1. (1894) 1 Ch. 38. 2. (1923) 46 M. L. J. 131. 
3. A I.R. 1924 Lah. 475. 
4. (1921) 35 C. L. J. 78. 5 (1924) I.L R.3 Pat. 863, 
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As regards the set-off there is one English case quoted 
before me, Hartmont v. Daly1, where the fact that a set-off was 
claimed was held to be no good reason for refusing commission. 
I do not wish to discuss here (as I understand it is going to be 
raised ın the suit) the question whether the parties fill the same 
capacity so as to enable the counter-claim to be entertained in 
this suit. Nor does any delay appear to be material in refusing 
the issue of a commission to examine the defendant: vide 
Sitamma v. Subraya?, where, after the plaintiff's case was 
closed, an application was made on behalf of the defendant. 

On behalt of the counter-petitioner are quoted two cases, 
Mowji v. Nemchand3 and Veerabhadran Chetty v. Nataraja 
Desikar4. In the first of these cases the plaintif had applied 
for letters of administration and the defendants filed caveats 
setting upa will. The will so set up was not jorthcoming, 
each caveator alleging that it was in the possession of the 
other and producing only a copy of it.. The learned Judge 
refused to issue a commission quoting certain remarks in In 
re Boyse: Crofton v. Crofton’, where it was said by Baggallay, 
EJ 

« Tn considering whether the examination of a witness should be taken by 
commission, we must have regard, at any rate, to the possibility of his not 
being a credible witness. If the witness ts a, credible witness itis hardly 
material whether he gives his evidence viva voce in Court or before a com- 
mission or by affidavit or inany other form. But we must assume the 
possibility of his not being a credible witness, and then it becomes of the most 
extreme importance that the jury or the Court which has to decide the 
question should have the opportunity of seeing the demeanour of the witness 


and observing the way in which the various questions which are put to him in 
cross-examination are answered.” 


In the same case Cotton, L.J. said: 

“But we ought to consider not merely what the plaintiff’s case requires, 
but what justice to the defendant as well as to the plaintiff requires. Andin 
such a case as this, itis in my opinion eminently important that the demea- 
nour of the witness should be seen and his precise answers to the questions 
put to him should be heard by the Judge, or the Judge and jury, who have to 
decide the case, and that the defendants should have the fullest opportunity 
of cross-examining him they being really only able to do that effectually when 
the witness is in Court and his demeanour and the way in which he answers 
the questions can be judged by the Judge and by the jury.” 


(This later quotation shows that the application in that 
case was made by plaintiff. ) 





1, (1896) 12 Times Law Rep. 170. 2. (1911) 21 M. L. J. 889. 
3. (1899) I.L.R. 23 Bom. 626. 
4. (1904) I.L.R. 28 Mad. 28: 14 M.L.J. 329, 
5. (1882) 20 Ch. Dn. 760 at 766. 
13 
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The learned Judge in Mowji v. Nemchandi held: 


“Taking into account the case of the plaintiff and also that of the defend- 
ants, taking into account the fact that the will itself is not forthcoming and 
that the copies which are alleged to exist do not agree with each other and 
taking into account the fact that these witnesses will not give their evidence 
nor be cross-examined viva voce, taking also into account the fact that two of 
the witnesses now sought to be examined on commission have recently been 
in Bombay and only went away on last Saturday morning so that it is evident 
that, if the applicant had been so minded, he might have had them examined 
here de bene esse last week; also taking into account that itis not clear on 
the affidavits that it will be impossible to get the witnesses to come to Bombay 
for the trial or that the applicant may not be able to examine some of them 
de bene esse in the meantime if they should visit Bombay and applying to 
these facts the principles laid down in the case I have already cited, I have 
come to the conclusion that itis notin the interests of justice that these wit- 
nesses should be examined in the way it is proposed, and that using a judicial 
discretion it is my duty to refuse to grant the commission asked for.” 

The facts stated above by the learned Judge show that the 
application was not made bona fide, that it was not impossible 
to get the witnesses to the Court to give evidence nor would it 


involve any serious hardship to the witnesses concerned. 


The second case Veerabhadran Chetty v. Nataraja Desi- 
kar? no doubt lays down the principle that the English 
procedure on the point was no guide for the proceedings of the 
Court under the Civil Procedure Code. But the ultimate 
decision in that case was based on the question of bona fides. 
Also it was on a totally different matter, the summoning of a 
defendant who resided within the jurisdiction of the Court 
which now falls under O. 26, R. 1. (Both in the head-note 
and in the judgment the matter is stated to fall under S. 386 
of the old Code but it ‘appears to fall under S. 383.) In that 
case the respondent was the head of a mutt and he applied to 
have his evidence taken on commission stating that he was 
unable of his own personal knowledge to give any evidence 
material to the question at issue. He alleged that the appellants 
were insisting on his appearance in Court to put pressure upon 
him to relinquish or compromise his claim as it was considered 
derogatory to a person in his position to appear in Court asa 
witness. The Subordinate Judge refused to issue a commission. 
On a revision petition being filed a single Judge of the High 
Court set aside the order of the Subordinate Judge and 
ordered the respondent to be examined on commission. On an 





———t 


1, (1899) LL.R. 23 Bom. 626 at 628. 
2 (1904) LL.R. 28 Mad. 28. 14 M.L.J. 329. 
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appeal being preferred under Art. 15 of the Letters Patent, it Rajagopalu 
was held that the issue of commission for the examination of v. 
witnesses by the Courts of this country is governed solely by os 
the provisions of the Code of Civil Procedure and that S. 386 aes 
(383?) is exhaustive and provides for all the cases in which ata 
the legislature intended that it should be competent to a Court 

to issue a commission for the examination of witnesses resi- 

dent within its jurisdiction. It was further held in this case 


“that a litigant’s privilege of taking out summons to witnesses is subject 
to the control of the tribunal which is called upon to enforce their attendance, 
though such control will be exercised sparingly and only in exceptional cases 
e... Inthe present case the appellant's application was not bona fide and 
the respondent’s attendance in Court was required not for the purpose of 
obtaining material evidence but from other motives, and the order for the 
issue of a commission was therefore rightly made.” 

It will be seen that in this case the ultimate result was that 
the commission was allowed to be issued to the defendant, 
though he resided within the jurisdiction of the, Court, on the 
ground that the application to produce the witness in Court to 
give evidence was not made bona fide. I fail to see how this 
case helps the counter-petitioner at all. 


In the present case the Lower Court does not appear to 
have kept in mind the distinction between an application by 
the plaintiff and an application by the defendant and, as there 
is no question of bona fides involved, I hold that there has 
been an irregular exercise of jurisdiction. In the result the 
petition is allowed and a commission will issue for the exami- 
nation of the defendant. Costs of this petition to abide the 
result of the suit. i 


S. R. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN. 


Vemasami Veeraraghavalu Naidu and another .. Petitsroners* 
V. 
Thiruvendipuram Chengalamma Garu and 
others i .. Respondents. 


Execution—Sale ıin—Sale set aside as nullıtty—Refund of poundage paid Veera- 
—Powers of Court—Civil Procedure Code (V of 1908), Ss. 115 and 151— ghee 
Stamp Act (II of 1899), S. 45. i. 
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Where a sale in execution was set aside as a nullity but the Court refused 
an application to direct the refund of poundage taken from the purchase 
money, 


Held, that there was no statutory power vested in the Court to enable it 
to make an order for the refund of poundage in any circumstances, there was 
no real analogy between refund of excess Court-fees paid by mistake and 
refund of poundage paid on a void sale, and that, therefore, ıt could not be 
said that the Lower Court refused to exercise a jurisdiction vested in it by 
law. 


Petitions under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
orders of the Court of the Subordinate Judge of Nellore, dated 
9th December, 1929 and made in E. A. No. 98 of 1929 in O. S, 
No. 12 of 1924 and E.A. No. 99 of 1929 in O.S. No. 13 of 
1924, respectively. 

T. V. Ramanatha Aiyar for M. Venkatasubbiah for 
petitioners. 


Respondents unrepresented. 


P. V. Rajamannar for The Government Pleader (on 
notice from Court). 


The Court delivered the following 


JUDGMENT.—The petitioners brought two separate mort- 
gage suits against the same mortgagor and these proceeded to 
the passing of final decrees. Against the preliminary decrees 
appeals were preferred to this Court and were in due course 
dismissed, but in the decrees dismissing them the time for re- 
demption of the mortgaged property was not extended. 
Meanwhile on the footing of the original final decrees appli- 
cations were made for sale of the mortgaged properties and 
were ordered accordingly. Soon after these applications were 
filed it appears that the attention of this Court was drawn by 
communications from the judgment-debtors to the fact that no 
time for redemption had been fixed in the appellate decrees 
and without notice to the decree-holders orders were thereupon 
passed extending the time in each case to six months from the 
date of the appellate decree, which would come to 19th 
October, 1928. The effect of these orders was of course that 
fresh final decrees would have had to be passed after the 
expiry of this period. It seems that no notice was given to the 
decree-holders that this extension of time had been made and 
in the applications for sale they filed copies of the final decrees 
as originally passed by the trial Court. In connection with the 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 101 


sale they then applied for permission to bid for the mortgaged 
properties. In the counters filed by the judgment-debtors 
attention was directed to the need for fresh final decrees in 
consequence of the extension of time for redemption allowed 
by this Court. Nevertheless the Court allowed the execution 
to proceed, properties were sold and were purchased by the 
decree-holders. Following the ordinary procedure sums 
amounting to Rs. 651-9-0 and Rs. 667-3-0 respectively were 
= deducted in each case as poundage from the amounts of the 
sale price. After the sales had taken place the judgment- 


debtors applied to have them set aside, ostensibly under O. 21, 


R. 90, Civil Procedure Code, on the ground that no valid final 
decrees were in existence at the time the sales were held. In 
the circumstances the decree-holders, seeing no doubt the 
weakness of their position, decided not to resist these applica- 
tions and the Court duly set the sales aside. In the applications 
out of which these petitions arise refund of the amounts paid 
as poundage was asked for, and the question is whether the 
Lower Court is right in deciding not to grant such refunds. 


Inasmuch as there was no final decree under which sales 
in execution could beheld there can, I think, be little doubt that 
the sales themselves were nullities and upon this footing the 
case has been argued. The consequences of setting aside 
sales under O. 21, Rr. 89, 90 and 91, Civil Procedure Code, 
are dealt with in Civil Rules of Practice Nos. 201 to 203, but 
these rules do not contemplate in any of these cases the making 
of a refund of the poundage on the part of the Government to 
a person by whom it has been paid or where it has been taken 
from the purchase money. There appears in fact to be no 
statutory power vested in the Court to enable it to make an 
order for the refund of poundage in any circumstances, and if 
such a power exists it must be derivable from the inherent 
power saved under S. 151, Civil Procedure Code. Iam asked 
to apply the analogy of the power to direct the refund of Court- 
fees in cases other than those specifically authorised under 
Ss. 13 to 15 of the Court-Fees Act. There is a recent case 
Thammayya Naidu v. Venkataramanammal which decides that 
the Court has an inherent power to order refund of Court-fee 
paid in excess when obvious injustice will be done if it were 
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not repaid, and an array of authorities is cited for this position. 
The learned Judges add: 


“Of course what the High Court really does judicially in such a case is to 
decide judicially what is the proper Court-fee and then issue a certificate to 
the party that excess Court-fee has been levied. Jt still lies with the revenue 
authorities to decide whether or not they will refund the excess in the 
circum stances.” 


The revenue authority designated in the Stamp Act as the 
“Chief Controlling Revenue Authority” is in this Presidency 
the Board of Revenue. But I have been unable to discover — 
whether even the Board of Revenue has any general authority 
other than that conferred for instance by S. 45 of the Stamp 
Act to order such a refund of poundage. The analogy of 
these Court-fee cases is further weakened since an examination 
of them shows that they are all cases in which a mistake was 
‘made as to the amount of the Court-fee payable, leading to an 
excess charge due to some arithmetical or similar error. The 
present case does not relate to a mistake in the amount paid as 
poundage because each sale fetched a certain amount of pur- 
chase money and poundage upon that amount was correctly 
calculated. It is only said that the sale ought not to have been 
held and therefore that the case is a fit one for the refund of 
the whole of the poundage. The nearest analogy to a refund 
in such circumstances would be perhaps one under S. 15 of the 
Court-Fees Act, which permits a refund of a portion of the 
Court-fee paid on an application for review where owing to the 
review the Court decides to rectify a mistake in the original 
order. But no case has been cited before me where a refund 
has been allowed upon proceedings on the ground that they 
were discovered to be void. Nor do I think that the analogy 
between Court-fees and poundage is necessarily a very close 
one. The nature of poundage has been discussed in Parvathi 
Ammal v. Govindasami Pillai. It is really a portion of the 
purchase money deducted to discharge the expenses of the sale, 
and in England poundage is levied by the Sheriff, who of 
course is an agency more or less distinct from the Court, as 
remuneration for his services. In this country, as the officers 
of the Court conducting the sale are paid a fixed salary, a 
proportion of the purchase money is taken for the purchase of 
stamps. In effect the fee is a charge made against the decree- 
holder for the services he obtains from the Court in holding 





1, (1915) I. L. R. 39 Mad. 803: 29 M. L. J, 467. 
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the sale. Once that sale has been held it is not clear whether 
any means exists for obtaining a refund of the fee. In these 
Civil Revision Petitions accordingly I do not feel prepared to 
say that in deciding not to grant the refund, although the 
learned Subordinate Judge was perhaps wrong in thinking that 
the cancellation of the sale was made under O. 21, R. 90, he 
has actually refused to exercise his jurisdiction, because I am 
not satished that he indeed had jurisdiction to direct such a 
refund. -The most that could be done in such a case would be 
to give a certificate to the party that the case was a fit one for 
a refund and leave itto the revenue authorities to comply with 
it. That is no more than a recommendation. But I am not 
at all clear that the revenue authorities would consider them- 
selves to have authority to make such a refund. In these 
circumstances and although the case involves some hardship to 
the petitioners I do not think that I can interfere with the 
orders that have been passed. 


The respondents in these petitions are unrepresented but I 
thought it desirable that the Government Pleader should 
receive notice and I have accordingly heard his arguments. In 
Civil Revision Petition No. 1441 of 1930 I am now informed 
that the petitioner is recently dead. It therefore abates. 


Civil Revision Petition No. 700 of 1931 is dismissed but with- 
out costs. f 


S. R. l Petitions dismissed. 


PRIVY COUNCIL. 
[On appeal from the Court of Appeal for Eastern Africa.] 


PRESENT :—LORD ATKIN, Loro THANKERTON AND SIR 
SIDNEY ROWLATT. 


Elvira Rodrigues Siqueira .. Appellant* 
v. 
Gondicalo Hypolito Constancio Noronha .. Respondent. 


Account stated—Kinds of—“Real account stated” defined—Promise to 
pay the balance—Consideration for—Discharge of earlier items—Contract 
Act (IX of 1872), S. 25 (3)—Limitation Act (IX of 1908), Art. 64. 


An account may only take the form of a mere acknowledgment ot a debt 
and though in those circumstances it amounts to a promise and the existence 
of a debt may be inferred, that can be rebutted by showing there is no real 
debt at all. But on the other hand there is another form of account stated, 
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a “real account stated” as ıt has been called, which contains eutries on both 
sides and ın which the parties who have stated the account between them 
have agreed that the items on one side should be set against the items on the 
other side, and the balance only should be paid; the items on the smaller side 
are set off and deemed to be paid by the items on the larger side and there is 
a promise for good consideration to pav the balance arising from the fact that 
the items have been so set off and paid in the way described. It is not neces- 
sary, in order to make out a real account stated, that the debts should be 
debts tn praesenti or that they should be legal debts. 

Camillo Tank Steamship Company, Lid. v. Alexandria Engineering 
Works, (1921) 38 T.L.R. 134 and Ashby v. James, (1843) 11M. & W 542: 152 
E.R. 920, referred to. 

The plaintiff had, from about 1913 until 1928, been employed by the 
defendant. In the books of the business there were accounts of the plaintiff’s 
drawings from time to time; there was no account on the other side in respect 
of his salary, because the salary had never been fixed. In 1928 an account 
was drawn up and signed by the defendant’s manager showing credits for 
salary and debits for drawings, and ending, “By balance in your favour, 
42,458-84.” The account had started with a balance of 26,000 shillings in 1921 
and was throughout in plaintiff’s favour. 

Held, thatit was an account stated involving a promise to pay the balance 
for good consideration. 


Appeal from a judgment of the Court of Appeal for 
Eastern Africa varying a judgment of the Supreme Court of . 
Kenya. 

J. E. Singleton, K.C. and Lawrence Tooth for appellant. 

Raymond Evershed, K.C. and T. Mathew for respondent. 

l5th February, 1934. Their Lordships’ judgment was 


‘delivered by 


Lorp AtKin.—Their Lordships do not think it necessary 
to hear Counsel for the respondent. 


This is an appeal from a judgment of the Court of Appeal 
for Eastern Africa varying a judgment given in the Supreme 
Court of Kenya by the then Chief Justice, Sir Jacob Barth. 
They varied the judgment by increasing the amount due. 


The claim of the plaintiff arises in these circumstances. It 
appears that before and upto 1911 a Mr. Siqueira carried on 
the business of a general store in Nairobi. In that year he died, 
leaving as his widow the present appellant, Mrs. Siqueira. Mrs. 
Siqueira does not seem to have taken an active part in the 
conduct of the business, and from 1913 it seems to have been 
conducted up to the year 1922 by her brother, the second 
defendant, Mr. Rodrigues, under a power of attorney, granted 
by the lady. 
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The plaintiff, Noronha, had been carrying on business PC: 

before 1913 elsewhere, and in 1913 he joined this business and Siqueira 
worked under Rodrigues, who happened to be his brother-in-law, Noronha, 
Rodrigues being, as stated, the brother of Mrs. Siqueira, and the — 
plaintiff being a cousin of the lady and of Rodrigues as well as reas 
his brother-in-law. He was employed continuously in the 
business from 1913 tothe beginning of 1928, except fora 
short absence in India at one time. During the whole of the 
time, the plaintiff’s salary had never been definitely settled. 
There seems to have been a sort of understanding that he should 
get something, not less than what he had been getting before, 
which was 150 rupees per month, and commission; but the 
exact extent of the salary never was settled during the whole 
time that he was there. The business went on in the ordinary 
way, except that in 1922 Rodrigues became a partner, until, in 
1930, the business was wound up. .- 

In January, 1928, the plaintiff left his employment by 
agreement and went off to India to better himself, and it is 
plain from the evidence that, before he went, he asked Rod- 
tigues for a statement of his account, and Rodrigues promised 
to send it, and in due course he sent it. 


During the whole of this period the plaintiff had been 
making drawings of different amounts from the cash of the 
business, which he had entered in the books which he kept, or 
which he had caused to be entered in the books, in some 
cases by a subordinate. The accounts showed drawings for 
his own purposes, and in some cases he had provided cash for 
the purposes of Mrs. Siqueira in respect of some passage 
money which had been paid on her account. At any rate, at 
the time he left there were in the books of the business 
statements of certain drawings, and there were no credits in 
the books for salary at all, because the salary had never been 
fixed by the employer. 


Eventually, in March, 1928, Rodrigues, who was then, and 
had been for a long time, the managing partner, sent the 
document which is to be found at p. 6 of the record. It is 
headed: “In Account with B.C. Siqueira, Nairobi and Mom- 
basa,” and is dated March 27, 1928. It begins: “By Balance 
due on 31st December, 1921,” 26,000 odd shillings. It then 
states accounts for the ensuing six years, entering debits during 


© the years in one instance of 5,162 shillings, and salary and 
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other credits 9,968 shillings. Then 1923: «To total debits for 
the year, 5,818 shillings,” and “By salary for the year and 
refund of passage, 4,914 shillings.” It proceeds in that way 
to deal with the debits, which vary each year: 1,315 shillings; 
1,350 shillings; 773 shillings; and the last year, 3,014 shillings. 
The last year also contains asa credit item “By Salary and 
Bonus for the year, 4,700 shillings,’ which is the amount to 
credit in each year. It ends “By Balance in your favour on 
31.12.27, 42,458°84.” On that document Mr. Rodrigues put 
two stamps of 10 cents. each, which appear to have no real 
legal significance, or revenue significance as far as one can see, 
and over the stamps he signed: “For and on behalf of B.C. 
Siqueira’—which is the firm’s name—‘ B.A. Rodrigues, 
Managing Partner.” 


Upon that document the plaintiff sued, representing it as 
an account stated, and their’ Lordships have no doubt that is 
the substance of the claim. 


` When the claim was brought forward there was an attack 
made uponitin the first instance on the ground that the settle- 
ment had been collusive between Rodrigues and the plaintiff. 
The trial Judge negatived that. There was no evidence to 
support it, and the case comes before their Lordships as one in 
whichthere were genuine business relations between the parties 
and a genuine settlement. 


The next matter that was sought to be said against the 
account was that Rodrigues had no authority to settle such an 
account as this. The learned Judges have heldin favour of 
Rodrigues that he had such authority, and it appears to their 
Lordships quite plain from the nature of the case that Rod- 
rigues was the one person who could have settled it: he was the 
one person who had the adequate knowledge, and it was quite 
within the ordinary and regular course of the business that he 
should settle an outstanding account of this kind with one of 
the servants of the business. Their Lordships therefore find 
it unnecessary to say anything further on the question of 
authority. 

Now, when the Courts came to deal with this matter they 
appear, as it seems to their Lordships, somewhat unfortunately, 
to have been asked to deal with the matter upon the footing 
that this, which was alleged to be an account stated, amounted 
to an implied promise to pay without consideration, and, having 
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got that in mind, they then began to consider questions that 
arise under the Indian Contract Act and the Indian Limitation 
Act, which are applied to Kenya by appropriate Orders in 
Council, which it is unnecessary to deal with here. 


The account itself goes back to the whole of the period 
from 1913, and it obviously relates to items and transactions 
which happened long before the period of three years, which 
is the appropriate period of limitation for simple contracts, or 
contracts for service under the Indian Limitation Act. 


There was an argument put before the learned Judges that 
this was an acknowledgment under the Limitation Act. The 
acknowledgment has to be made during the period of limitation, 
and the question might have arisen asto whether or not this 
was or was not an acknowledgment within the meaning of the 
Act. 

= Then the matter was thought to be disposed of by the 
terms of S. 25 of the Indian Contract Act. That section deals 
only with the question of promises made without consideration. 
The relevant part of that Act provides that an agreement when 
made without consideration is void unless it 1s expressed in 
writing; but it says by sub-S. (3) : “unless it is a promise, made 
in writing and signed by the person to be charged therewith, 
or by his agent generally or specially authorised in that 
behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation 
of suits.” An interesting argument was addressed to the 
Courts there, and would probably have been addressed to their 
Lordships by Mr. Evershed, if it had not turned out to be 
unnecessary, to the effect that the promise which is by law 
implied from an account stated, even though the account is 
stated in writing, is not a promise made in writing, and 
therefore such a promise would not be one which would come 
within sub-S. (3). 

In the opinion of their Lordships this question does not 
arise because it appears to them reasonably plain that, in this 
particular case, the account stated is in fact an account from 
which there arises a promise made for good consideration to pay 
the balance shown in the account. Their Lordships think that 
what has been forgotten is that there are two forms of account 
stated. An account stated may only take the form of a mere 
acknowledgment of a debt, and in those circumstances, though 
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it is quite true it amounts to a promise and the existence of a 
debt may be inferred, that can be rebutted, and it may very 
well turn out that there is no real debt at all, and in those 
circumstances there would be no consideration and no binding 
promise. But on the other hand, there is another form of 
account stated which is a very usual form as between merchants 
in business in which the account stated is an account which 
contains entries on both sides, and in which the parties who 
have stated the account between them have agreed that the 
items on one side should be set against the items upon the 
other side and the balance only should be paid; the items on 
the smaller side are set off and deemed to be paid by the items 
on the larger side, and there is a promise for good considera- 
tion to pay the balance arising from the fact that the items 
have been so set off and paid in the way described. Probably 
the best authority for that definition on an account stated is 
that which was selected by Viscount Cave in the case of 
Camillo Tank Steamship Company, Limited v. Alexandria 
Engineering Works, which was in the year 1921, although the 
accotint in that case was not an account of the nature described 
because it was merely a repairer’s account with the items 
probably only on one side. Viscount Cave, in dealing with 
the various descriptions in law of an account stated goes on to 
cite this passage at p. 143 :— 


“There is a second kind of account stated where the account contains 
items both of credit and debit, and the figures on both sides are adjusted 
between the parties and a balance struck. This is called by Mr. Justice 
Blackburn, in Lavcock v. Pickles”? “a ‘real account stated,’ and he describes 
it as follows: ‘There is a real account stated, called inold law an insimul 
computassent—that is to say, when several items of claims are brought into 
account on either side, and, being set against one another, a balance is struck 
and the consideration for the payment of the balance is the discharge 
of the items on each side. Itis then the same asif each item was paid and 
a discharge given for each, and in consideration of that discharge the balance 
was agreed to be due. It is not necessary, in order to make out a 
real account stated, that the debts should be debts in praesenti, or 
that they should be legal debts. I think equitable claims might be brought 
into account, and I am not certain that a moral obligation is not sufficient. It 
is to be taken as if the sums had been really paid down on each side, and the 
balance is recoverable as if money had been really taken in satisfaction ; sub- 
ject to this, that where some of the items are such that, if they had been 
actually paid, the party paying them would have been able to recover 
them back as on a failure of consideration, the account stated would be 


invalidated,’ ” 


ee 


1. (1921) 38 T.L.R. 134. 2. (1863) 4 B. & S. 497; 122 E.R. 546. 
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By that must be meant, in view of many subsequent autho- 
rities, would be invalidated to the extent of those items which 
are objected to on that footing. Although Mr. Justice Black- 
burn does not, in fact, deal with debts which are barred by the 
statute of limitation, yet he says it is not necessary that the 
debts should be in praesenti or that they should be legal debts. 
That is borne out by the fact, as is shown by the case of Ashby 
v. Jamesi, that though some of the items in the account are 
items which would have been barred by the statute of limita- 
tion, yet they are similarly deemed to have been paid. That 
was the precise position in Ashby v. James}. 

In these circumstances this seems to their Lordships to be 
precisely the kind of account stated which was mentioned by 
Mr. Justice Blackburn. Haere is an account which has been 
running over a period of about fifteen years, the remuneration 
has never been fixed; apparently the parties expected, though 
there was no legal bargain to that effect, that the remuneration 
should include the consideration of commission or share of the 
profits, or a bonus based upon the profits. Salary had never 
been quantified at all, and, more than that, the’ items of debits 
had never been agreed at all. So that at this particular time, 
when the employment had just ceased and when the ex-servant 
desired to receive his proper remuneration for the whole of 
that period, it was open to the employer to investigate each 
and all of the items that appeared in the books to determine 
for himself what the remuneration should be, and certainly to 
determine so as to bind the other side what his share of the pro- 
fits, if any, should be. That was done. The man writes an account 
which was demanded by the servant for the express purpose 
of knowing what sum he would be entitled to get and which, 
it seems to their Lordships, was stated by the managing partner 
of the business, for the sole purpose of enabling the servant to 
know what his final remuneration was tobe. To make quite 
clear that it was intended to express something in the nature 
of an obligation he authenticated the document—and that can 
be the only effect of that particular part of the transaction— 
by writing his signature over two 10-cent. stamps. 

In their Lordships’ view, that was a plain case of a promise 
made to pay the balance for a good consideration. One cannot 
help thinking that if an account stated in those circumstances 
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did not give rise in Kenya to the promise to pay, and for a good 
consideration, Kenya would be certainly without one of the 
most ordinary business facilities which has been common to 
everybody who carries on business under any system which in- 
corporates any of the ordinary principles of English contract 
law. 


For these reasons, it appears to their Lordships that the 
decision of the Court of Appeal was quite correct, though 
perhaps tor different reasons from those which commended 
themselves to the members of the Court. 


Their Lordships will humbly advise His Majesty that this 


appeal should be dismissed, and appellant must pay the costs of 
the appeal. 


Solicitors for appellant: H.S.L. Polak & Co. 

Solicitors for respondent: Charles Russell & Co. 

S.R: — Appeal dismissed. 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—Lorp BLANESBURGH, Lorp WRIGHT AND SIR 
LANCELOT SANDERSON. 


Firm Bishun Chand through Lala Sri Ram 
vU. 
Seth Girdhari Lal and another .. Respondents. 


Limitation Act (IX of 1908), Art. 64—“Account staied”—Money-lending 
transaction—Settlement of account between lender and borrower—Payments 
made only in reduction of indebtedness, sufficient to constitute account stated. 

A real “account stated” within the meaning of Art. 64 of the Indian 
Limitation Act, (as distinguished from that form of account stated which 
constitutes a mere acknowledgment of a debt), is an account which contains 
entries on both sides, and in which the parties who have stated the account 
between them have agreed that the items on one side should be set against the 
items upon the other side and the balance only should be paid; the items on 
the smaller side are set off and deemed to be paid by the 1tems on the larger 
side, and there is a promise for good consideration to pay the balance arising 
from the fact that the items have been so set off and deemed to be paid. 

The essence of an account stated is not the character of the items on one 
side or the other, but the fact that there are cross-items of account and that 
the parties mutually agree the several amounts of each and, by treating the 
items so agreed on the one side as discharging the items on the other side pro 
tanto, go on to agree that the balance only is payable. Such a transaction is 
in truth bilateral, and creates a new debt and a new cause of action. There 
are mutual promises, and there is mutual consideration to support the 
promises on either side and to constitute the new cause of action. + 


` 


.. Appellants* 





*P.C. Appeal No. 112 of 1932. 
Allahabad Appeal No. 1 of 1932. 


14th May, 1934- 
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Where an account has been so Stated, itis immaterial that some of the 
earlier items in the account were then barred by limitation. Nor is it material 
that the balance of indebtedness is throughout in favour of one side. Nor is 
relevant whether the only payments made on the other side were simply pay- 
ments in reduction of such indebtedness or were payments made in respect of 
other dealings. 

Quaere: If the same principle would be applied if al? the items in the 
account stated were statute-barred? 

Plaintiffs (money-lenders) lent money to the defendants from time to 
time, and the loans were entered in the plaintiffs’ account books with charges 
for interest, and so also were the payments on account made by the defendants 
from time totime. On Kuar Sudi 9, Sambat 1982 (i.e, the 26th September, 
1925) the accounts as between the parties were adjusted and a sum of 
Rs. 16,043-8-9 found due to the plaintiffs, and the defendants on that date 
signed the following entry in the plaintiffs’ ledger: “Balance due to be paid 
after adjusting the account up to Kuar Sudi 9, Rs 16,043-8-9,” 


The last loan granted to the defendants was on 9th’ August, 1921 and the 


last acknowledgment of the accounts by the defendants-(other than the afore- 


said entry) was on 10th October, 1921. The plaintiffs sued on 17th August, 
1927, to recover the money due on hasis of the settlement of account, dated 
the 26th September. 1925. The High Court dismissed the suit as time-barred, 
holding that the words “account stated” ın Art. 64 of the Limitation Act could 
not properly be applied to a money-lending transaction, where one party lent 
to the other and the other merely made repayments of the money lent, so that 
the borrower was always the debtor of the lender. 


Held, that the account was mutually stated and agreed between the 
parties, and that the settlement of 26th September, 1925, was an “account 
stated” within the meaning of Art. 64 of the Indian Limitation Act, and 
the present suit, being instituted within three years thereof, was in time. 


Case-law discussed. 
Judgment of the High Court, Allahabad, reported in LL.R. 54 All. 506 


reversed. 

Appeal No. 112 of 1932 from a judgment and decree of 
the High Court, Allahabad, dated the 19th January, 1932, 
reversing a judgment and decree of the Subordinate Judge of 
Shahjahanpur, dated the 14th September, 1927. 

Dunne, K.C. and Hyam for appellants. 

Abdul Majid for respondents. 

14th May, 1934. Their Lordships’ judgment was deli- 
vered by 

Lorp WricHut.—This appeal involves a question of 
general importance in regard to the law of limitation. The 
appellants carry on business as money-lenders, and for twenty- 
five years had been lending money to the respondents, the rate 
of interest being 10 annas per cent. per mensem. The loans 
were entered in the appellants’ books with charges for interest 
at intervals, and so also were the payments on account made 
by the respondents from time to time. The suit was brought 


Lord 
Wright. 
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as on an account stated evidenced by entries as below describ- 
ed in the appellants’ ledger ; it was stated to their Lordships 
that the ledger set out the various items of credit and debit. 
The appellants’ books were not produced at the hearing of the 
appeal, though produced at the trial. At the foot of the page 
of the ledger on the debit side there was written by or on 
behalf of the appellants: ‘Balance due to be received after 
adjusting the account up to Kunwar Sudi 9, Sambat 1982 
(that is, the 26th September, 1925), Rs. 16,043-8-9." Below 
this entry was written in the writing of one of the respondents, 
“Balance due to be paid after adjusting the account up to 
Kunwar Sudi 9, Rs. 16,043-8-9”: this latter entry was signed 
by both respondents, who were both literate. The respondents 
pleaded that they merely signed in reliance on the word of the 
appellants and did not go into the accounts with them. They 
did not, however, give evidence before the Judge. The appel- 
lants gave evidence that the respondents had signed the entry 
“after they had understood the accounts”; that “sometimes 
they would come for the purpose of making up accounts”: that 
after the respondents had signed the entry the appellants sent 
them a registered notice, whereupon they were asked by the 
respondents for time, but as in the end no payment was made, 
they brought the present suit. The appellants stated in evi- 
dence that the last loan granted the respondents was Rs. 1,000 
on the 9th August, 1921, and that the last acknowledgment of 
the accounts by the respondents previous to that sued upon was 
on the 10th October, 1921. It is clear that considerable pay- 
ments, either on account of principal or interest or of both, 
were made between 1921 and 1925: what these payments 
precisely were does not appear, nor is it possible for their 
Lordships, not having the appellants’ books before them, to say 
to what extent the debts were barred by limitation—that is, 
apart from any question of an account stated. The respond- 
ents pleaded that “within three years from the date of 
institution of the suit”—that is, from the 17th August, 1927. 
they had neither contracted any debt from the appellants nor 
paid them any sum of money. It might be inferred, though 
not with certainty, that they could not have made the same 
assertion if the date taken had been the date at which they 
signed the entry in the ledger. In any case, their Lordships 


have no specific evidence on this point. 


+ 
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The Subordinate Judge accepted the appellants’ evidence 
and found that there was in fact a settlement of account be- 
tween the parties on the 26th September, 1925, so that the 
balance then struck became itself a debt which was to carry 
future interest at 10 annas per cent. per mensem: he found 
that the respondents “satisfied themselves of the correctness of 
the balance before they signed the note.” He accordingly 
gave judgment for the appellants, holding that there was an 
account stated within the meaning of Art. 64 of Schedule I of 
the Indian Limitation Act, 1908. 


The judgment was reversed on appeal by the High Court 
of Allahabad. The learned Judges held that in law the words 
“account stated” cannot properly be applied toa money-lending 
transaction where one party lent to the other and the other 
merely made repayments of the money lent, so that the 
borrower was always the debtor of the lender: such transac- 
tions, they held, were entirely unilateral and there could be no 
statement of a mutual account, so as to satisfy the words in 
Art. 64 of the Limitation Act “accounts stated between them”. 


The question is whether this ruling is correct in law, a 
question on which there has been considerable conflict of 
authority in the Courts of India. Thus in Raj Narain Rao v. 
Kam Sarup1, the learned Judges (p. 486) thus sum up the 


position on the authorities :-— 

“But there is undoubtedly, as observed by Blackburn, J., in Laycock v. 
Pickles3, a technical meaning attached to this expression, viz., ‘the real 
account stated is when several items of cross claims are brought into account 
on either side, and being set against one another, a balance is struck, and the 
consideration for the payment of the balance is the discharge on either side; 
each party resigns his own rights on the sums he can claim in consideration 
of a similar abandonment on the other side, and of an agreement to pay and 
to receive in discharge the balance found due’. There are numerous cases 
of the Indian High Courts where this phraseology has been borrowed, and 
stress has been laid on the restricted meaning of the expression, We may only 
give references to a few of such cases, viz., Nahanibai v. Nathu Bhanu’, Jamun 
v. Nand Lait and Suraj Prasad v. V. W. Boucke®, On the other hand, there 
are undoubtedly some observations to the contrary in Dukhi Sahu v. Mahomed 
Bskhu® and a clear expression of opinion in Manjunatha Kamtiv. Devammat 
and a reference to such contrary opinion in Sarifun Mandalin v. Feradoul 
AKhatun8. It may be pointed out that the case of Ganga Prasad v. Ram Dayal® 


was explained in Bhola Nath v. Net Ram?°, where it was pointed out that the 
Se ee ee 





1. (1929) I.L.R. 52 All, 480, 2. (1863) 33 L.J. (Q.B.) 43. 
3. (1883) LL.R. 7 Bom. 414. 4.- (1892) I.L.R. 15 All. 1. 
5. (1920) 5 Pat. L.J. 371. 6. (1883) I L.R. 10 Cal. 284, 
7, (1902) I.L.R, 26 Mad. 186. 8. A.LR. 1923 Cal. 578. 

9, (1901) I.L.R. 23 all. 502. 10, (1906) 3 A.L.J. 800. 
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facts of the case made it one of a very restricted application. The learned 
advocate for the respondent has strongly urged before us that in a purely loan 
transaction, even though there may be payment by the debtor from time to 
time, inasmuch asthere can be no adjustment of reciprocal claims or demands, 
the final balance struck, even though with mutual consent, can never amount 
to an account stated. On the other hand, the learned advocate for the appel- 
lants has strenuously urged before us that it is not necessary that there should 
be mutual demands of claims, but if there are credit and debit entries in an 
account, though indicating only the advances made by one side and payments 
made by the other, the final settlement of accounts between the parties may 
amount to an account stated within the meaning of Art. 64 There is no doubt 
that even though no case may be directly in point and exactly similar to the 
case on facts, there is a preponderance of observations in favour of the con- 
tention advanced on behalf of the respondent, though there are also express 
views to the contrary.” 


It is unnecessary here further to cite the various autho- 
rities; it is enough to say that in the present case the Court 
relied on the definition given in Ganga Prasad v. Ram Dayalı 
which in their opinion was supported by the weight of 
authority. In that case it was said at p. 503 with reference 
to the meaning of the words “account stated” in Art. 64 of the 
Limitation Act :— 


“An ‘account stated’ in the true sense is where several cross claims are 
brought into account on either side and are set off against each other and a 
balance is struck. The consideration for the payment of the balance is the 
discharge on each side. Suchan account stated certainly evidences anew 
contract on which a surt can be based. It was held in Jamun v. Nand Lal? 
that Art. 640f Schedule II of the Limitation Act applied only to such an 
account stated, and not to a case like the present, where there were no 
demands to be set off against each other, but only debts on one side of the 
account and payments made by the debtor on the other, 


The earlier decisions of this Court are conflicting. In Nand Ram v. Ram 
Prasad®, Thakurya v. Sheo Singht, Zulfikar Husain v. Munna Lal® and 
Sital Prasad v. Imam Bakhsh? it seems to have been assumed, rather than 
held, that a mere acknowledgment of a balance struck in the plaintiff’s 
books was an account stated with the meaning of Art. 62 of Schedule II of 
the Limitation Act of 1871, or of Art. 64 of Schedule II of the present Limi- 
tation Act. The Court’s attention does not in any of those cases seem to have 
been directed to the precise meaning of an account stated. 


On the other hand, in Kanhaiya Lal v. Stowell’ a settlement of accounts, 
such as we have in the present case, seems to have been considered a mere 
acknowledgment; and in Ghastta v. Ranchore® the Court declined to uphold 
a decree which was based entirely on an acknowledgment of this kind. In 
this state of the authorities in this Court we consider that we are free to 





1, (1901) LL.R. 23 All, 502. 2. (1892) I L.R. 15 All. 1. 
3, (1880) LL.R. 2 AU. 641. 4, (1880) I.L.R. 2 All. 872, 
5. (1880) LL.R. 3 All, 148, 6. (1883) W.N. 47. 
7, (1880) LLL.R. 3 All. 581. 8. (1881) W.N. 65. 
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follow the decision in Jamun v. Nand Lal and hold that what is sued upon in 
the present case is not an account stated, but a mere acknowledgment.” 


In this state of the authorities in the Indian Courts their 
Lordships feel both entitled and bound to consider the question 
as a matter of principle, and in doing so some reference must 
be made to the decisions on the point in the English Courts, 
since particular reliance has been placed by the Courts in India 
on the language, as quoted above, of Blackburn, J., in Laycock 
v. Pickles2. But before referring to the English cases their 
Lordships desire to consider a recent decision of this Board in 
the case, so far unreported, of Siqueira v. Noronha. That was 
on an appeal from the Court of Appeal for Eastern Africa 
varying a judgment of the Supreme Court of Kenya.. The 
Indian Limitation Act, 1877, which so far as is material is the 
same as the Act of 1908 had been applied to Kenya by the 
Order in Council, and the principal question discussed in the 
judgment of this Board, delivered by Lord Atkin on the 15th 
February, 1934, was whether there was an account stated with- 
in Art. 64 of the Act. The plaintiff had for many years, from 
about 1913 until 1928, been employed by the defendant. In 
the books of the business there were accounts of the plaintiff’ s 
drawings from time to time; there was no account on the 
other side in respect of his salary, because the salary had never 
been fixed. In 1928 an account was drawn up and signed by 
the defendants manager showing credits for salary and debits 
for drawings, and ending, “By balance in your favour, 
42,458-84”. The account had started with a balance of 26,000 
shillings in 1921, and appears throughout to have been in the 
plaintiffs favour. Lord Atkin held that it was an account 
Stated involving a promise to pay the balance for good con- 
sideration. He distinguished and put on one side that form of 
account stated which constituted a mere acknowledgment ofa 
debt. Then he thus stated what would properly be described 
asa real account stated :— 


«But, on the other hand, there is another form of account stated which is 
a very usual form as between merchants in business, in which the account 


stated is an account which contains entries on both sides, and in which the, 
parties who have stated the account between them have agreed that the items 


on one side should be set against the items upon the other side and the 
balance only should be paid; the items on the smaller side are set off and 
deemed to be paid by the items on the larger side, and there is a promise for 


1. (1892) ILL.R.15 All. 1. 2. (1863) 33 L.J. (Q.B ) 43. 
3. Since reported in 67 M.L.J. 103 (P.C.)—S. R. 
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good consideration to pay the balance arising from the fact that the items 
have been so set off and paid in the way described.” 

Lord Atkin quoted the language of Viscount Cave in 
Camillo Tank Steamship Company, Limited v. Alexandria 
Engineering Works: 

“There is the second kind of account stated, where the account contains 
items both of credit and debit, and the figures on both sides are adjusted 
between the parties anda balance struck.” 

Lord Cave, in the passage quoted by Lord Atkin, went 
on to quote the words of Blackburn, J., in Laycock v. Pickles®, 
the main purport of which has already here been set 
out in the passage quoted above from the judgment in Raf 
Narain Rao v. Ram Sarups. Lord Cave did not, apparently, 
lay any emphasis on a distinction between mere items of debit 
and credit and what Blackburn, J. describes as items of claim. 
It seems that the case which Lord Atkin was dealing with was. 
a case in which the employee could have claimed his salary, 
just as here the appellants could have claimed the money lent 
and interest, and that what the account stated brought in on 
the other side was merely the record of the moneys drawn by 
the employee, which seem to correspond with the partial pay- 
ments made from time to time in the present case to the 
appellants by the respondents. Ina sense this latter class of 
item might be brought within Blackburn, J.’s words as “items 
of claim,” because in any action for the moneys due they might 
be relied on by way of acounter-claim or set off. It does not 
appear from Lord Atkin’s opinion that the authorities in the 
Indian Courts were cited in that case, and some distinction may 
be drawn between the relationship of the parties in that case as. 
contrasted with the relationship of the appellants and respond- 
ents in the present case. Hence their Lordships do not feel 
able to treat that decision as conclusive of the present appeal. 
But it certainly favours the contentions of the present 
appellants. In Laycock v. Pickles? the plaintiff was 
indebted to the defendants ın the sum of £111. He had a claim 
against them for labour and materials for £67, and it was 
agreed that in return for the transfer of certain property he 
should be credited with £70. A balance was then struck, and 
his final liability was agreed at £22, which sum the plaintiff 





1, (1921) 38 T.L.R. 134. 2, (1863) 33 L.J. (Q.B.) 43. 
3. (1929) I.L.R. 52 All. 480. 
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was held entitled to recover as upon an account stated. It was 
with reference to these facts that Blackburn, J. spoke of items 
of claim; but he also uses the phrase, “It is the same as if each 
item was paid and a discharge given for each, and in considera- 
tion of that discharge the balance was agreed to be due”. These 
words may well be used to describe what the Subordinate Judge 
in the present case found to have been the position between the 
appellants and respondents, save that the partial payments 
brought into the account and treated as having discharged the 
debt pro tanto, leaving only the agreed balance, had been paid, 
not at the time of the account, but previously. Indeed, the 
essence of an account stated is not the character of the items 
on one side or the other, but the fact that there are cross items 
of account and that the parties mutually agree the several 
amounts of each and, by treating the items so agreed on the 
one side as discharging the items on the other side pro tanto, 
go on to agree that the balance only is payable. Such a 
transaction is in truth bilateral, and creates a new debt anda 
new cause of action. There are mutual promises, the one side 
agreeing to accept the amount of the balance of the debt as 
true (because there must in such cases be, at least in the end, 
a creditor to whom the balance is due) and to pay it, the other 
side agreeing the entire debt as at a certain figure and then 
agreeing that it has been discharged to such and such an extent, 
so that there will be complete satisfaction on payment of the 
agreed balance. Hence, there is mutual consideration to 
support the promises on either side and to constitute the new 
cause of action. The account stated is accordingly binding, 
save that it may be reopened on any ground—for instance, 
fraud or mistake—which would justify setting aside any 
other agrcement. In Ashby v. James! (the leading authority 
for the rule that though some of the items are barred by 
limitation, a settlement of accounts including these items is 
none the less binding), Baron Alderson thus summed up the 
position :— 

« Here the striking of a balance between the parties is evidence of an 
agreement that the items of the defendant's account should be set off against 


the earlier items of the plaintiffs, leaving the case unaffected either by the 
Statute of Limitations or the set off.” 


This rule does not depend on the character or the origin 
of the debts or credits on either side—as, for instance, whether 


1. (1843) 11 M. & W. 542: 152 E.R. 920. 
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on the one side the consideration for the items is work and 
labour and on the other, goods supplied. Thus, in Foster v- 
Allansoni, where accounts had been settled on the dissolution 
of a partnership, the stress that was laid on the fact that 
items were included which were not connected with the 
partnership was due simply to the desire to avoid the technical 
plea that, the articles of partnership being under seal, the 
action should have been in covenant instead of being brought, 
as it was, in assumpsit as on an account stated. Indeed, it 
follows trom the idea of an account stated that whatever the 
consideration for each item, every item must appear in terms 
of money, since what is being agreed is matter of account: 
it is also clear that in that great class of cases where the 
whole dealings between the parties are financial, the items of 
account can only be in terms of money and can only consist 
of payments of one to the other and vice versa. It seems 
that the rule adopted by the Court in the decision appealed 
from would exclude from the category of legally valid 
“ accounts stated ” all such financial accounts. Nor can it be 
material, as it seems, in determining whether there can be 
an account stated, whether the balance of indebtedness is 
throughout, as it must be at the end, in favour of one side. 
Equally it seems irrelevant whether the debt in favour of the 
final creditor was created at the outset by one large payment 
or consisted of several sums of principal and several sums of 
interest; nor can it matter, in this connection, whether the only 
payments made on the other side were simply payments in 
reduction of such indebtedness or were payments made in respect 
of other dealings. In any event, items must in the same way 
be ascertained and agreed on each side before the balance can 
be struck and settled. By way of illustration, reference may 
be made to accounts between principal and agent. It is true 
that the ascertainment and agreement of the items in such 
accounts may involve investigating the position as between the 
agent and third parties: that circumstance may, indeed, have 
an important bearing in regard to any subsequent claim to 
reopen the accounts, as in the case of Williamson v. Barbour? 
but does not directly affect the actual settlement of the items 
in the first place as between the principal and agent. The 
closest parallel, however, to the case presented in this appeal is 





1, (1788) 2T.R. 479: 100 E.R. 258, 2. (1877) 9 Ch.D. 529, 


LXVII | THE MADRAS LAW JOURNAL REPORTS. 119 


that of accounts between banker and customer; that relation- 
ship is one of debtor and creditor, the banker being debtor 
when the account is in credit, and the customer being debtor 
when the accountis overdrawn. It has not been doubted that in 
law there can bea settled or stated account between banker and 
customer: what has been questioned is whether the acceptance 
by the customer without protest of a balance struck in the pass- 
book constitutes a settled account, but the question has 
had reference merely to the issue whether such a settlement 
can be inferred as a matter of fact from the passing backward 
and forward of the pass-book. The legal competence of 
such a settlement, if made, is not questioned. In Blackburn 
Building Society v. Cunliffe, Brooks, and Company1 Lord 
Selborne said, ‘‘ Nor can they (the bankers) have the benefit 
of the doctrine that a. pass-book passing to and fro is evidence 
of a stated and settled account.” On the other hand, in 
Vagliano v. Bank of England? Bowen, L. J. rejected the idea 
that there had been a settlement of account between the 
customer and the bank, but he did so purely on the ground, as 
he stated, that “there was no evidence what as between a 
customer and his banker is the implied contract as to the 
settlement of account by such dealing with the pass-book.” 
It is clearly involved in these observations that there can in 
law beasettlement of account as between banker and customer, 
and that this is the law, 1s constantly assumed and acted upon 
ın practice; but in such cases the dealings are purely financial 
on each side and consist of money credits and debits, in the 
course of which one side may never be able to sue the other 
for a demand or claim because heis always in debt to the other, 
though, if sued for the whole debt, he could avail himself of 
payments he has made in partial reduction of the debt on 
running account, though merely by way of set-off or counter- 
claim. The customer in such cases may have had a continuous 
overdraft, and be in this respect in the same position as the 
respondents on the account in question. But it would be an 


unfortunate restraint on legitimate and ordinary business. 


relations if the law were to say that an account could not be 
mutually stated and agreed between parties in such relationship. 
Their Lordships do not think that such is the law for the 
reasons and on the authorities they have set out: they think 





1, (1882) 22 Ch.D. 61 at 71. 2, (1889) 23 Q.B.D. 243 at 263. 
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after a careful examination of all the relevant provisions of 
the Act, that the same conclusion governs the meaning of the 
term ‘account stated” in Art. 64 of the Limitation Act; 
there is no definition of the term in the Act. , 

They are of opinion that on these principles the settlement 
in fact, made between the appellants and respondents in the 
circumstances and in the manner found by the Subordinate 
Judge, should be upheld. 

That conclusion will dispose of this appeal and make it 
unnecessary to determine the further issue which was argued— 
whether the appellants were entitled to recover under S. 25 (3) 
of the Contract Act. 

The authorities referred to above show that where an 
account has been settled, it is immaterial that some of the 
items were statute-barred. It has not been decided whether 
the same principle would be applied if all the items were 
statute-barred, but in the present case it is left in doubt, on 
such evidence as there was before the Court, whether all the 
items were so barred, and it would be for the respondents to 
upset, if they could, the validity of the settled account. Their 
Lordships see no reason in this case to go behind it. 

On the whole case, their Lordships are of opinion that 
the appeal should be allowed with costs here and below, and 
the decree of the Subordinate Judge restored. 

They will humbly so advise His Majesty. 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitor for respondent: Ram Singh Nehra. 

K. J. R. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE BARDSWELL. 


The Public Prosecutor .. Appellant* 
v. 
T. P. Shanmuga Nadar and another .. Respondents 
(Accused). 


Criminal Procedure Code (V of 1898), S. 192 (1)—Transfer after 
framing charge—Powers of Magistrate. 

There is nothing in S. 192, cl. (1), Criminal Procedure Code, to indicate 
that the Magistrate is only empowered to transfer a case when he first takes 
cognizance of ‘it, and not at any later stage; so it is permissible for the 
Magistrate to transfer a case after hearing the prosecution witnesses and 
framing a charge. 





* Cr. A. No. 598 of 1933, 28th February, 1934, 
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Tota Venkanna and others, In re, (1900) 2 Weir 152 and Mahabir Singh 
v. Girtbala Dassi, (1924) 29 C, W. N. 508, distinguished. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused ) by the Stationary Sub-Magistrate of Ambasamudram 
in Calendar Case No. 123 of 1933 on his file. 

A. Narasimha Atyar for appellant. 

Nugent Grant for K. R. Rangaswamy Aryangar for res- 
pondents (accused). 


The Court delivered the following 


JUDGMENT.—This is an appeal by Government against 
the acquittal of the two respondents. There was a private 
complaint made against them to the Joint Magistrate of 
Shermadevi of-offences punishable under Ss. 485 and 486, 
Indizn Penal Code. The Joint Magistrate after hearing the 
prosecution witnesses found that a prima facie case waSmade 
out only of an offence under S. 482, which offence is triable by 
a Second Class Magistrate and so, having framed a charge of 
n offence punishable under that section, he transferred the 
the file of the Second Class Stationary Sub-Magistrate 
samudram. The Stationary Sub-Magistrate proceeded 
e and acquitted the respondents. 













nsfer could be effected at all it must have been 
iminal Procedure. Code, cl. (1) which runs as 


hief Presidency Magistrate, District Magistrate or Sub-Divisional 
te may transfer any case, of which he has taken cognizance, for 
iry or trial, to any Magistrate subordinate to him.” 


The learned Public Prosecutor argues that the words ‘ for 
inquiry or trial’ are merely put in so far as to cover both 
warrant and summons cases, that it is permissible for a Magis- 
trate empowered under this clause only to transfer a case 
when he first takes cognizance of it and that he cannot transfer 
it atany later stage even though in the matter of a warrant case 
the stage of trial is not reached till the charge is framed. I 
cannot see anything in the clause itself which indicates that any 
-h restriction is intended to be made. Nor is any authority 
Uwn me for there being such a restriction. The learned 
tblic Prosecutor has referred me to two rulings. One of these 
that in Tota Venkanna and others, In rel. In that case a 








1. (1900) 2 Weir 152, 
16 


The 
Public 
Prosecutor 
v. 
Shanmuga 
Nadar. 


-Z S 


The 
Public 
- Prosecutor 


v. 
Shanmuga 
Nadar. 


122 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


Joint Magistrate enquired into a case that was brought as one 
of robbery but found that the prosecution evidence could make 
out only offences punishable under S. 353, Indian Penal Code, 
and S. 24 of the Cattle Trespass Act. He therefore transferred 
it to the file of the Stationary Sub-Magistrate who proceeded 
to dispose of it from the point at which it reached him without 
taking evidence afresh. It was held that he acted illegally in 
so doing; but clearly the point of the illegality was the fact 
that, under the law as it was then understood in this Court, it 
was the duty of the Sub-Magistrate on the case being trans- 
ferred to him to take the evidence afresh. This, however, is no 
longer the law, by reason of cl. (3) to S. 350. This ruling 
therefore is not in point. The other case to which I have been 
referred to is Mahabir Singh v. Giribala Dassi1. That case 
too has no application. What it decides is that the provisions 
of 9192 do not entitle a Magistrate after he has proceeded 
under S. 202, Criminal Procedure Code, to make an order 
transferring the case for the purpose of being dealt with under 
S. 203 or S. 204 without a fresh investigation as contemplate 
by S. 202, Criminal Procedure Code, and that S. 1 
not empower him to transfer a case simply for the 
considering the report of an investigation un 
Criminal Procedure Code, which he has himse 
the absence of any authority to the contra 
that the first clause of S. 192 means what it 
to mean and that the action of the Sub-Divisiona 
in transferring the case to the file of the Stationa 
Magistrate was perfectly correct. There is no other possi 
ground for interference with the order of acquittal. The 
appeal is therefore dismissed. 


S. R. Appeal dismissed. 











a a a a 
1. (1924) 29 C. W. N. 508, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 


PRESENT :—SIR Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice BARDSWELL. 


R. T. Rangachari 1» Appelani* (Plaintiff) 
V. 
The Secretary of State for India 
in Council .. Respondent (Defendants). 

The Government of India Act (1919 Amendment), S. 96-B (1)—Rules Bangacuan 
under the Act XIII, XIV, XV and XVII—Dismissal of oficer by a person The 
subordinate to the appointing authority—Sutt by him for declaration of Secretary 
wrongful dismissal and for damages—Whether suit maintainable against ee 
Secretary of State—Officer dismissed without enquiry—Whether action an Council, 


maintainable against Government—Pensions Act (XXIII of 1871), Ss. 4 and 
0—Public Servants Inquiries Act (XXXII of 1850), S. 25. 

The appellantin O.S.A. No. 1 of 1931 was a Police Sub-Inspector. He was 
first discharged on an invalid pension but was afterwards dismissed, with the 
consequence of his pension being withdrawn for misconduct prior to discharge, 
There had been an enquiry about his misconduct. The appellant in.O. S.-A. 
No. 18 of 1931 was a Reader in the Government Press, Madras, and was 
dismissed from service without any enquiry. The suit brought by him was 
for damages for wrongful dismissal. The suit brought by the appellant in 
O. 5. A. No, 1 of 1931 was for a declaration that he was not liable to removal 
after his retirement and for damages. In both appeals the question to be 
decided was whether the suits were maintainable as against the Secretary of 
State. 

Held, that, though the dismissal of the appellant inO.S. A. No. 1 of 
1931 by the Deputy Inspector-General, an authority lower in rank 
than the Inspector-General by whom he was appointed, was not in ` | 
accordance with the words of S, 96-B (1), still the whole section being 

‘governed by its opening words “ subject to the provision of this Act and the 
rules made thereunder”, the dismissal would not be contrary to the statute in 
so far as there was a new rule framed under the Act giving a Deputy 
Inspector-General power to dismiss as well as appoint a Sub-Inspector. 

The dismissal of the appellant could not be considered from the point of 
view of its having beena breach of contract with reference to S. 96-B of 
the Government of India Act. The dismissal had rather to be viewed as part 
of the order by which he had been deprived of his pension. The damages 
prayed for, for the breach of contract set up, could only be for the loss of 
pension and the appellant was debarred by the Pensions Act from bringing 
any suit that might affect his right to the pension. 

Gould v. Sinart, (1896) A.C. 575, Satish Chandra Das v. Secretary of 
State for India, (1926) I. L. R. 54 Cal. 44 and Baroni v. Secretary of State for 
India in Council, (1929) I. L. R. 8 Rang. 215, referred to and explained. 

Per Bardswell, J —Section 96-B did not take away from the Crown the 
right to dismiss its civil servants at its pleasure which existed before its 
enactment. 57 C. 231 followed. 

Held, again, that the appellant in O. S. A. No. 18 of 1931 had no right of 
actionas R. 14 imposing formalities like enquiry before dismissal of a civil 





*O.S. Appeals Nos. land 18 of 1931, 19th December, 1933, 
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Rangachari servant was specifically without prejudice to the provision of the Public 
V. Servants Inquiries Act (XXXII of 1850), S. 25 which says “Nothing in this 
Sereni Act shall be construed to affect the authority of the Government for 
of State suspending or removing any public servant without an enquiry under this 
for India Act”. When that was the case it was not possible to say that the Govern- 
in Council. ment or the authority to whom it delegated its power in the matter could not, 
with reference to R. 14, dismiss its civil servants without an enquiry. That 
the appellant was doing work, as a reader in a press, which could have been 
done by a private person did not make him any the less a public servant or 
limit the right of Government to dismiss him at its pleasure. The statutory 
rules gave him no right of suit, and the gencral rule was that no remedy cour 

be taken but the particular remedy prescribed by the statute. 


On appeal from the judgment of the Honourable Mr. Justice 
Waller, dated 17th October, 1930 and 26th August, 1930 and 
passed in the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 549 of 1929 and C. S. No. 650 of 1927, 

O. S. A. No. 1 of 1931. K. S. Krishnaswami Aiyangar 
for N. Srinivasa Atyangar for appellant. ° 

The Advocate-General & R. Ramamurthi instructed by 
The Government Solicitor for respondent. 

O. S. A. No. 18 of 1931. S. Doratswami Atyar and 
T. A. Ramachandra Rao for appellant. 

Advocate-General instructed by Government Solicitor for 
respondent. 


The Court delivered the following 
Beasley, C.J. JupGMENTs. The Chief Justice. 2 These two appeals can 


be dealt with together. Although the facts are different, the 
main point for decision is common to both. 

The facts in each appeal may be briefly stated. In O. S. 
A. No. 1 of 1931 the appellant brought a suit against the 
Secretary of State for India in Council, the respondent in this 
appeal. In that suit-he asked for a declaration that he was 
wrongly dismissed after he had been discharged on an invalid 
pension and for damages amounting to Rs. 9,900. His case 
was that he was discharged in October, 1927, on an invalid 
pension and whilst a pensioner was dismissed in February, 1928, 
on the ground that he had been found guilty of misconduct 
before his retirement. The result of this was that his pension 
was withdrawn. His case was and is that under R. 351 of the 
Civil Service Rules a pension can be withdrawn only if the 
pensioner has been guilty of misconduct subsequent to his 
retirement. He next contends that his dismissal was contrary 
to the provision in sub-S. (1) of S. 96-B of the Government 
of India Act that no Civil servant can be dismissed by any 
authority subordinate to that by which he was appointed. The 
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defendant’s case as regards the first plea is that the charges of 
misconduct against the plaintiff were still awaiting disposal 
at the time when his pension was sanctioned and that the 
sanctioning authority was not informed of this fact. Waller, J. 
negatived that defence holding that the charges had already 
been found by a competent authority, that is to say, the District 
Superintendent of Police, not to have been sufficiently 
established to justify the plaintiff's dismissal. As regards the 
plaintiff’s second plea, the defendant contends that power of 
punishment as under the rules framed under sub-S. (2), 
S. 96-B of the Government of India Act, 1919, has been 
delegated to Local Governments under R. 13, that R. 15 
authorises the Local Governments to delegate, in their turn, the 
disciplinary powers under R. 13 to any subordinate authority, 
and that in the exercise of the delegated power the Local 
Governments have conferred on Deputy Inspector-Generals of 
Police the right to dismiss officers of the rank of Sub-Inspector. 
It is conceded, of course, that at the material time the Sub- 
Inspectors were appointed by the Inspector-General of Police. 
This contention of the defendant Waller, J. upheld. 


In this case as well as in the other case the question 
whether a person in the civil service of the Crown in India can 
sue the Secretary of State for damages for wrongful dismissal 
was elaborately argued and in both cases Waller, J. held 
that no such suit would lie, and with this question I will 
deallater. Before doing so, I will state as bricfly as possible 
the facts in O. S. No. 1 of 1931. In July, 1927, the Assistant 
' Superintendent of Police of Salem District, Mr. Charsley, 
under whom the plaintiff was serving, started a disciplinary 
enquiry against him. He framed charges and had examined 
all the witnesses by the 22nd August. The plaintiff did not 
examine any witnesses in his defence and the enquiry seems to 
have been closed on the 7th September. On the 31st August 

r. Kalimullah had taken charge as District Superintendent 
nd on the 7th September the plaintiff applied to Mr. Charsley 
to be sent before the District Medical Officer with a view to 
his being invalided out of the service. Mr. Charsley sent this 
application on to Mr. Kalimullah recommending that the 
request should be granted. Two days later, Mr. Kalimullah 
and Mr. Charsley at Salem discussed the plaintiff’s case and 
went through all the evidence against him. Mr. Charsley’s 
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opinion, however, did not coincide with that of Mr. Kalimul- 
lah who took the view that the evidence against the plaintiff 
did not justify his dismissal and that it would be better to get 
him invalided if he was certified to be physically unfit for 
further service. On the 14th September the plaintiff renewed 
his request and on the 16th September was given a certificate 
of unfitness by the District Medical Officer and on the 24th his 
pension papers were forwarded to the Accountant-General by 
Mr. Kalimullah. On the 2nd October Mr. Charsley sent to the - 
District Superintendent of Police his minute on the charges 
against the plaintiff in which he found him guilty of grave 
misconduct. The cover in which the minute was enclosed 
reached Salem on the 4th October and was endorsed to be kept 
pending till the pension was received. This endorsement was 
made by the District Superintendent’s camp clerk according to 
Mr. Kalimullah without any authority from him. Mr. Kali- 
mullah also says that he never saw the cover at all although 
both as regards the authority to make the endorsement and his 
seeing the cover he was contradicted by the manager of his 
office and by the camp clerk. Waller, J. has accepted 
Mr. Kalimullah’s statement and rejected those of the latter 
two persons. The fact is that the cover remained unopened and 
was discovered in the manager’s confidential almirah when Mr. 
Kalimullah was succeeded by another District Superintendent 
of Police, Mr. Loveluck, which was after the plaintiff had been 
invalided and granted a pension. When Mr. Loveluck saw 
Mr. Charsley’s minute he was of the opinion that the charges 
were of aserious nature and should have been disposed of and 
the plaintiff not allowed to retire on an invalid pension. An 


_ enquiry followed and as a result of it the plaintiff was 


dismissed. The question before Waller, J. was, therefore, 
whether Mr. Kalimullah failed to dispose of the charges 
against the plaintiff and deliberately concealed the circumstan- 
ces from the Deputy Inspector-General when he forwarded the 
pension papers. Waller, J. was of the opinion that Mr. Kali 

mullah did not deliberately conceal the fact that charge 

against the plaintiff had not been disposed of and came to th 

conclusion that at the interview between Mr. Kalimullah and 
Mr. Charsley the former had decided to drop the charges, that 
as a result he sent the plaintiff to the doctor and that he had 
never seen Mr. Charsley’s minute. Onthis Waller, J., as 
before stated, held that Mr. Kalimullah had found the charges 


t 
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not to have been sufficiently established to justify the plaintiff's 
dismissal and that Mr. Kalimullah was the proper and 
competent authority to come to that finding. The plaintiff as a 
result of Waller, J.’s finding asked for a declaration that he 
had been wrongly dismissed. Waller, J. declined to grant him 
that relief for the following reason that, although undoubtedly 
the plaintiff’s suit was for a declaration that he had been 
wrongly dismissed and for damages on that account, the latter 
were not his real remedy because if the order dismissing him 
was wrongful he was entitled to be restored to the position in 
which he was when dismissed; in other words, to become a 
pensioner once more. If his claim is really for the latter then 
in Waller, J.’s opinion it is a claim for a pension and that 
being so such a suit is barred by S. 60f the Pensions Act which 
prohibits Courts of law from making any order or decree “by 
which the liability of Government to pay any stich pension or 
grant as aforesaid is affected directly or indirectly’. As 
regards both the claim for a declaration and for damages for 
wrongful dismissal, he held that such a suit did not lie against 
the Secretary of State, he having come to a similar conclusion 
in the other suit in which the relief sought was merely 
damages for wrongful dismissal. 


I propose, first of all, to deal with the question of whether 
the appellant’s contention is right that he can only be dis- 
missed by the authority by which he was appointed and not by 
any authority subordinate to that. This contentiqn is found- 
ed upon a construction of S. 96-B (1) and the appellant 
contends that no power is given in that sub-section to delegate 
the power of dismissal to any authority subordinate to that 
which makes the appointment and invites us to say that the 
Opening words of the section, namely, “ Subject to the 
provisions of this Act and of rules made thereunder” only 
apply to the earlier half of that sub-section and not the latter. 

f that construction of the section is correct, then it was 

ot competent to make any rules thus delegating the power of 
dismissal. I am unable to accept the appellant’s contention 
with regard to this because, in my opinion, the words “Subject 
to the provisions of this Act and of rules made thereunder” 
refer to the whole section and not only a part of it. If that is 
so, the Secretary of State under sub-S. (2) could make rules 
regulating the conditions of service and discipline and conduct 
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of the civil servants to whom the Act applies. That sub-section 
expressly provides that rules may be made delegating the power 
of making rules to Local Governments. Such rules have been 
made and in the exercise of the delegated powers the Local 
Government has given the Deputy Inspector-Generals of Police 
the right to dismiss officers of the appellant’s rank. 


The next question to be considered is whether Waller, J. 
was right in holding that the charges against the appellant had 
been disposed of by a competent authority previous to the grant 
of an invalid pension to the plaintiff. In the sense that no 
final order was passed by Mr. Kalimullah on Mr. Charsley’s 
minute the charges had not been disposed of; but, in my opinion, 
it is necessary to see what Mr. Kalimullah’s decision would 
have been had the minute been put before him instead of being 
laid on one side by the manager or the camp clerk until after 
the appellant had been retiredon an invalid pension. I think 
that it is quite clear that Mr. Kalimullah considered that such 
of the charges which in his opinion had been proved against 
the appellant would not justify dismissal and that he thought 
it would be better to invalid the plaintiff. But it is 
evident also that he regarded the latter as an alternative to 
awarding some punishment of a lesser nature than dismissal. 
Mr. Kalimullah, therefore, decided to await the result of the 
medical examination. If that resulted in the appellant being 
granted an invalid pension, then he intended to drop the 
disciplinary. proceedings. Mr. Kalimullah was admittedly 
competent to dispose of the disciplinary proceedings; and 
after the grant of the invalid pension had Mr.. Charsley’s 
minute been put before him, he would obviously have disposed 
of it by an order discontinuing those proceedings; but 
Mr. Charsley’s minute unfortunately was not put before him. 
In my view, this cannot really alter the position as the result, 
so far as Mr. Kalimullah was concerned, of the grant of the 
invalid pension was to render further disciplinary proceedin 
unnecessary. I do not altogether agree with Waller, J.’s vie 
that all the charges were dropped by Mr. Kalimullah a 
a result of his decision before he sent the plaintiff to the doctor 
because I do not think that the evidence justifies that view 
which, as I have already stated, shows that the invaliding of 
the appellant out of the service was an alternative to proceed- 
ing with some of the charges against him. I do not think that 
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it is right therefore to say that those charges were not kept 
pending by Mr. Kalimullah in order to see what the result of 
the medical examination would be. Iam satisfied that he 
intended to deal with those charges and award the suitable 
punishment short of dismissal if the medical examination did 
not result in the retirement of the appellant on an invalid 
pension. But, nevertheless, I arrive at the same conclusion as 
that reached by Waller, J., namely, that the charges were 
dropped as the result of the medical certificate although no 
orders were passed with regard to them. It was further con- 
tended by the learned Advocate-General that Mr. Kalimullah 
had no authority to act in this manner, that is to say, to give 
ihe appellant the alternative of getting out of the service in 


this way in order to avoid a decision in the disciplinary ` 


proceedings; but he was unable to quote any rule showing the 
contrary; and whilst I fully agree that it is undesirable that 
such a method of disposal of pending charges of misconduct 
should be adopted, there is nothing, in my view, to prohibit it. 
The result is that I agree with Waller, J.’s finding that the 
appellant was dismissed and deprived of his pension on charges 
that had already been found by a competent authority not to 
have been sufficiently established to justify his dismissal; and 
the appellant, therefore, ought not to have been dismissed as 
R. 351 of the Civil Service Rules only enables a pension to be 
withdrawn if the pensioner has been guilty of misconduct 
subsequent to his retirement. The respondent’s action, there- 
fore, was irregular. That being so, the appellant asks fora 
declaration that he has been wrongfully dismissed and for 
damages. With regard to the former relief, I am satisfied 
that the appellant is not entitled to it. What isthe real remedy 


for which the appellant sues? I agree with Waller, J. that 
the appellant’s real object is to get himself restored to the 
position in’ which he was before he was dismissed; in other 
vords, to become a pensioner once more; and this observation 

ust also apply to the claim for damages which is for his 
ension in another shape. It cannot be supposed for a moment 
that the declaration sought for would be used for any purpose 
by the appellant other than to influence Government to restore 
to him his pension. Before us Mr. K. S. Krishnaswami 
Aiyangar stated that the appellant did not intend to use the 


declaration in that way. He suggested that he would use it 
17 i 
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_ for the purpose of trying to influence the Government to make 


him an ex gratia payment; and that at the same time he cop- 
ceded that on such a basis the declaration could not be made 
effective by any process of law. This concession seems to me 
at once to dispose of the appellant’s claim for that relief as 
Courts have always been adverse to granting declarations 
which may end in a futility. Much reliance, however, was 
placed by the appellant upon Fischer’s case, viz., Roberti 
Fischer v. The Secretary of State for India in Councili, a 
decision of the Privy Council. There the Collector of Madura 
had made a separate registration of a certain village belonging 
to the appellant in that case which was formerly a part of a 
Zamindari. The Government of Madras, however, directed 
the Collector to cancel that separate registration and the 
appellant sued for a declaration that the Government’s order 
cancelling the Collector’s order was invalid; and it was held 
that this declaration should be decreed and that no further 
relief could have been required by the plaintiff, the effect of 
the declaration being sufficient to maintain the Collector’s 
original order which was valid in law whilst the Government’s 
order directing its cancellation was not legal and was void. In 
the course of the judgment of their Lordships of the Judicial 
Committee which was delivered by Lord Macnaghten it is said 
that it was at least open to doubt whether that suit was within 
the purview of S. 42 of the Specific Relief Act and that there 
could be no doubt as to the origin and purpose of that section 
which was intended to introduce the provisions of S. 50 of the 
Chancery Procedure Act of 1852 as interpreted by judicial 
decision and that before that Act it was not the practice of the 
Court in ordinary suits to make a declaration of right except 
as introductory to relief which it proceeded to administer. 
And on p. 282 in the judgment it is stated: 

“But the present suil is one to which no objection could have been taken 
before the Act of 1852. It1s,in substance, a suit to have the true construc 
tion of a statute declared, and to have an act done in contravention of th 
Statute rightly understood pronounced void and of no effect. That is not 
sort of declaratory decree which the framers of the Act had in their mi 
But even assuming that the Specific Relief Act applies to such a suit as this, 
what is the result? What further relief can be required? If the so-called 
cancellation is pronounced void the order of the Government falls to the 


ground and the decision of the Collector stands good and operative as from 
the date on which it was made.” 





1, (1898) L.R. 26 LA. 16: LL.R. 22 Mad. 270 (P.C.). 
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And on p. 283 it is stated : 


«What remedy would the appellant have if he had omitted to ask for 
specific relief against the Collector? Itis highly improbable that any officer 
of the Government would set the Court at defiance. It is impossible to sup- 
pose that the Government would countenance such conductas that. But the 
remedy in such a case, if it did occur, would be simple enough. Every order 
such as that which the appellant asks for carries with it liberty to apply. On 
a proper application and on proper notice being given, it would be found that 
the arm of the Court would be long enough to reach the offender, whatever 
his position might be.” 

That is certainly not the position here. As already 
stated the appellant does not intend to enforce the declaration 
by any process of law and the declaration is not of any real 
value to him unless it can be enforced against Government. 
The declaration asked for is that the appellant was not liable 
to be removed from service subsequent to his retirement. The 
appellant says that he does not want any order from the Court 
consequent upon that declaration. Itis, therefore, a futility so 
far as the Court is concerned; and Barwick v. South Eastern 
and Chatham Railway Companies1, which was also relied upon, 
is of no real assistance to the appellant. That was an excep- 
tional case which had arisen during the War and in consequence 
of the ‘exceptional conditions caused by the War; and in 
granting the declaration asked for it was said by the Earl of 
Reading, C. J., that the High Court ought to pronounce a 
decision “which will set at rest a controversy arising in 
consequence of the Government’s occupation of the Railways”. 
The facts in that'case were that certain land below low water 
mark was reclaimed from the sea bya Harbour Board under 
the powers of a special Act for the purpose of making a railway 
station on it. By the terms of the special Act the Harbour 
Board was required to grant a lease of the reclaimed land to 
the defendants. Upon the outbreak of the War in 1914 and 
before any lease was granted to the defendants, the Government 
took possession of the reclaimed land and were ready to make 
a payment in lieu of rates to the overseers of the poor of the ad- 
joining parish if certified that the land was part of that parish. 
In 1917 while the Government were still in possession of the 
land, the then overseers of the adjoining parish brought an 
action in the High Court against the defendants claiming a 
declaration that the reclaimed land was part of that parish for 
all civil and parochial purposes within the meaning of S. 27 of 
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the Poor Law Amendment Act, 1868. Government ob jected to 
make the contribution until the question of whether the 
reclaimed land was extra-parochial or not was decided and 
suggested an early decision. Such a decision it is apparent 
could have been obtained in no other way than by the suit 
under appeal in that case and the remedy by way of a declara- 
tion sought for in that appeal because the rating machinery 
could not be used as Government was not rateable and the 
railway company was not in beneficial occupation. In my view, 
that wasan extreme case. On the other hand, if the Court is to 


give a declaration to which it can give effect it can only be that 


the orderof dismissal of the appellant is void (and that is what 
the appellant says in para. 12of his plaint). This means that 
he is entitled to have his pension restored to him. That remedy, 
in my view, would be clearly barred by S. 6 of the Pensions Act 
which prohibits Courts of law from making any order or decree 
“orby which the liability of Government to pay any such pension 
or grant asaforesaid is affected directly or indirectly.” Clearly 
the Government’s liability would by such a declaration be 
directly affected; and even if the declaration is intended to be 
used to influence Government to restore the pension io the 
appellant, it would, in my opinion, rightly be described as 
indirectly affecting the liability of Government todo so. As 
regards the claim for damages, it is conceded by the appellant 
that these would be exceedingly difficult to assess; and, 
certainly, if these were to take the share of so many years’ 
pension, this again would be barred by S. 6 of the Pensions 
Act; and I can see no other basis of assessment. The alter- 
natives seem to me either the restoration of the pension or in 
lieu thereof so many years’ pension capitalised. 


I next address myself to the very important question which 
arises mainly in O. S. A. No. 18 of 1931. In that case the 
plaintiff-appellant was employed in the Government Press, 
Madras, asa reader. He was alleged to have been implicated 
in the leakage of pleadership examination papers and his 
immediate superior, the Superintendent of the Government 
Press, dismissed him from service. He appealed to the Govern- 
ment against that order of dismissal but his appeal was 
rejected. Waller, J. held that the procedure prescribed by 
R. 14 of the rules made under S. 96-B (2) of the Government 
of India Act was not followed and that therefore there had 
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been no proper enquiry. The appellant, therefore, claimed Rangachari 


that he had been wrongfully dismissed from Government The 
service and asked for damages for that wrongful dismissal. Sey 
ate 


The question as to whether there was a wrongful dismissal for India 
and, if so, whether a suit for damages for wrongful dismissal |™ Council. 
against the Secretary of State for India is maintainable was Beasley,C. J. 
elaborately argued by Mr. K. S. Krishnaswami Aiyangar and 
also by “Mr. S. Doraiswami Aiyar. In the course of the 
former’s argument, in my opinion, the crucial question in the 
case, namely, what was the appellant’s tenure of service under 
the Crown, became obscured by learned arguments upon issues 
really extraneous to it. It seems to me that the only question 
is whether the appellant held his appointment at the pleasure 
of the Crown. If yes, then it is clear that the Secretary of 
State cannot be sued for damages for breach of contract for 
dismissing a servant who holds his appointment or office under 
such a tenure because the contract of service being at the 
pleasure of the Crown has not been broken by such dismissal. 
But it is also contended that, if as in this case, there arc rules 
made under the Act, and therefore statutory rules, which have 
to be observed before a person in the civil service of the Crown 
is dismissed, then a breach of those rules will give the right 
to a suit and in this connection a number of cases dealing 
with the question of a breach of statutory rules or powers 
were referred to such as amongst others Ganesh Mahadev 
v. The Secretary of State for India in Council and Gaekwar 
Sarkar of Baroda v. Gandhi Kachrabhai?. These cases, - 
in my opinion, have no bearing on this suit which is a suit for 
damages for wrongful dismissal, that is to say, for a breach 
of contract. This is not a suit for breach of a statutory rule 
but purely one relating to a contract of employment in which 
the question is what the contract of service between the 
parties was and no other. There are certain sections of the 
Government of India Act of 1919 and rules made thereunder 
to be considered in this connection and the effect of one of 
them, vis., S. 32 (2) was considered by Waller, J. That reads © 
as follows :— 
«Every person shall have the same remedies against the Secretary of 


State in Councilas he might have had against the East India Company if the 
Government of India Act of 1858 and this Act had not been passed.” 





1. (1918) I. L. R. 43 Bom. 221. 
2, (1902) L.R. 30 I.A. 60: I. L. R. 27 Bom, 344 (P. C.). 
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This means that, if the plaintiff could have brought a 
similar suit agąinst the East India Company before the year 
1858, he would be entitled to bring this suit. I do not propose 
to go into the numerous authorities bearing upon this aspect 
of the case. I mention only one of them, namely, The 
Secretary of State v. Cockcrafti and it is sufficient to say that 
these clearly show that the East India Company could only 
have been sued in its capacity of a trading corporation and 
that it could not have been sued for acts of State or sovereignty 
and, although the dismissal of a servant of the Crown may not 
perhaps strictly speaking be described as an act of State, it 
can certainly be more properly put in that class of acts of 
sovereignty rather than in the class of cases embraced by 
transactions carried on by private individuals and trading cor- 
porations, as the control of the departments of the State must 
be in the exercise of certain sovereign rights. That, in my 
view, is a section which is a complete bar to both the suits 
under appeal. But when the contract between the appellant 
and the Crown here is examined and it is S. 96-B (1) of the 
same Act I am satisfied that the appellant’s suit is not main- 
tainable. That section states that every person in the civil 
service of the Crown in India holds office during His 
Majesty’s pleasure. It is, however, argued on behalf of the 
appellant that His Majesty’s pleasure is qualified by the open- 
ing words of the sub-section, namely : 


“Subject to the provisions of this Act and of rules made thereunder” 


and that the rules made thereunder place a limitation upon 
the exercise of the otherwise unlimited pleasure in the Crown 
because where the dismissal, removal or reduction of any 
officer is ordered, the order must be preceded by a properly 
recorded departmental enquiry resulting in a finding upon all 
the charges preferred against the Officer. The relevant 
rules are Rr. 13, 14, 15 and 16. By R. 13 the Local 
Government may, for good and sufficient reasons, amongst 
other things, remove or dismiss any officer holding a post in a 
provincial or subordinate service or a special appointment. 
R. 14 sets out the procedure to be followéd in cases of dis- 
missal, removal or reduction and provides that there shall be a 
properly recorded departmenial enquiry before the order 





1, (1914) T. L. R, 39 Mad, 351. 
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of dismissal is made and also sets out the procedure to be 
followed at the enquiry. R. 15 provides for the delegation of 
the powers conferred by R. 13 to any subordinate authority 
and R. 16 gives a right of appeal to every officer against whom 
an order may be passed under Rr. 13 and 15. Itis contend- 
ed for the appellant that Rr. 13 and 14 limit the power of the 
Crown to dismiss at pleasure and in support of this argument 
a decision of the Privy Council, namely, Gould v. Stuartl, is 
relied on. In that case the plaintiff, who was ihe respondent 
in the appeal, was in the service of the Government of New 
South Wales under and in accordance with the provisions of 
the Civil Service Act of 1884 of that Colony. In Part III of 
the Act there were certain disciplinary regulations governing 
the dismissal of the servant and laying down the procedure to 
be adopted prior to any order of dismissal. The plaintiff 
alleged—and it was common ground—that before his service 
had been determined in the manner prescribed by the Act, the 
Government dismissed him and he accordingly brought a suit 
for damages for wrongful dismissal against the appellant. It 
is clear that the procedure prescribed by the Act was not 
followed by the Government but it was argued on their behalf 


that the rule was that civil servants of the Crown held office ` 


only during pleasure, that the Act did not either expressly or 
by implication change the nature of the civil servants’ tenure 
of office and that the disciplinary regulations in Part III of 
the Act to which reference has already been made were not 
inconsistent with the continuation of the general common law 
rule as to tenure. It was held that the Crown had by law 
whether in England or New South Wales power to dismiss at 
pleasure either a civil or military officer a condition to that 
effect being an implied term of the contract of service except 
where it was otherwise expressly provided but that as the pro- 
visions in Part III of the Act were manifestly intended- for 
the protection and benefit of the officer, they were inconsistent 
with such condition and that consequently the power of the 
Crown to dismiss at pleasure was restricted in that respect. 
There is, however, the all-important distinction between that 
case and this, namely, that in this case S. 96-B (1) of the 
Government of India Act does expressly state that the 
tenure is at the pleasure of the Crown whereas in the former 
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case there was no such express enactment and that being so, in 
the face of the provisions in Part III which were inconsistent 
with any such tenure, there could not be imported by implica- 
tion into the contract of service the term that the Crown may 
put an end to it at its pleasure; and with great respect to 
another decision relied upon by the appellant, namely, J. R. 
Baroni v. The Secretary of State for India in Councill, I 
think that Cunliffe, J. who decided that case and relied upon 
Gould v. Stuart? misapprehended the grounds for that decision. 
Costello, J. in Bimalacharan Batabyal v. Trustees for the Indian 
Museum8, in my view, correctly interprets the decision in 
Gould v. Stuari2. It seems to me that the tenure of the officer 
is either at pleasure or some other higher tenure; and if the 
contention of the appellant is correct, then S. 96-B (1) whilst 
expressly stating that the tenure is at the pleasure of the 
Crown in the same section makes a provision for rules which 
alter that tenure into one of good behaviour because R. 13 and 
the procedure laid down in R. 14 élearly relate only to the 
conduct of the officer. Mr. K. S. Krishnaswami Aiyangar 
does not concede this latter alternative but is unable to say 
what the tenure of the officer is except that it is at the pleasure 
of the Crown theexercise of which is limited by rules laying 
down that he cannot be dismissed except for proved mis- 
conduct. With all respect to that argument, I am unable to 
distinguish the latter tenure from one of good behaviour; 4nd 
the Legislature cannot have intended in the same section to 
provide for such an obvious inconsistency as is contended for 
by the appellant. In my opinion, the tenure of a civil servant 
under the Crown in India is, as is stated, one at the pleasure 
of the Crown and that the rules referred to inno way abrogate 
that right. R.14 merely lays down the procedure to be 
followed and is in fact headed “Procedure in cases of Dis- 


missal, Removal or Reduction”. In Shenion v. Smith4 where 


it was held that a Colonial Government was on the same 
footing as the Home Government as to the employment and 
dismissal of servants of the Crown and that in the absence of 
special contract they held their offices during the pleasure of 
the Crown, it was stated by Lord Hobhouse on pages 234 and 
295: 





1. (1929) LL.R. 8 Rang. 215. 2, (1896) A.C. 575. 
3. (1929) I.L.R. 57 Cal, 231. 4. (1895) A.C. 229. 
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“They consider that, unless in special cases where it is otherwise provided, 
servants of the Crown hold their qffices during the pleasure of the Crown; 


not by virtue of any spècial prerogative of the Crown, but because such are, 
the terms of their engagement, as ıs well understood throughout the public, 


service, If any public servant considers that he has been dismissed unjustly, 
his remedy is not by a law -suit, but by an appeal of an official or political 
kind.” 


and as regards the regulations: 


“As for the regulations, their Lordships again agree that they are merely- 


directions given by the Crown to the Governments of Crown Colonies for 
general guidance and that they do not constitute a contract between the 
Crown and its servants.. .... They are alterable from time to time without 
any assent on the part of Government servants, which could not be done if 
they were part of a contract with those servants.” 

and again: 

“The difficulty of dismissing servants whose continuance in office is 
detrimental to the State would, if it were necessary to prove some offence to 
the satisfaction of a jury, be such as Seriously to impede the working of the 
public service. No authority, legal or constitutional, has been produced to 
countenance the doctrine that persons taking service with a Colonial Govern- 
ment to whom the regulations have been addressed, can insist upon holding 
office till removed according to the process thereby laid down. Any Govern- 
ment which departs from the regulations is amenable, notto the servant 
‘dismissed, but to its own official superiors, to whom it may be able to justify 
its action in any particular case.” i 

It is quite true that in that case their Lordships were 
dealing merely with regulations; but this judgment is of im- 
portance because it defines what the contract between the civil 
servant and the Government is; and applying the observations 
before referred to, I think that it cannot be said that Govern- 
ment by its rules only has laid down the terms of service of 
the officer. As stated by Lord Hobhouse, if the Government 
at any time desires to alter the procedure provided in the 
rules, it can do so without the assent of the officer; and it 
cannot be argued, therefore, that the rules made under S. 96-B 
(1) have any contractual force. If the rules are not followed 
or for any other reason, a remedy is provided by R. 16 by way 
of an appeal; and that is the only remedy provided and the 
appellant in O.S.A. No. 18 resorted to this remedy. There is, 
in addition to this, a further objection to the appellant’s argu- 
ment, namely, S. 25 of the Public Servants Inquiry Act of 
1850. The very rule relied upon by the appellant, namely, 
R. 14, affords a complete answer to his contention. “The 
opening words of that rule are: 

«Without prejudice to the provisions of the Public Servants Inquiry 


Act of 1850.” 
18 
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S. 25 of that Act reads as follows :— 
-“Nothingin this Act shall be construed to affect the authority of Govern- 
ment for suspending or removing any public servant for any cause without 
an enquiry under this Act.” 


“For the reasons stated, in my view, both the appeals must 
be dismissed with costs. We certify for two counsel. 


With. regard to the memorandum of objections with 
regard to the order as to costs passed by Waller, J., namely, in 
C. S. No. 650 of 1927 ordering that the costs should be borne by 
the defendant (respondent) and in C. S. No. 549 of 1929 
ordering no costs, I see no reason whatever for interference. 
The memorandum of objections will, therefore, be dismissed 
without costs. The appellant in O.S.A. No. 18 of 1931, who 
appeals as a pauper, will pay the Court-fee to Government. 

Bardswell, J—The appellant in O. S. A. No. 1 of 1931 
was a Police Sub-Inspector. He was first discharged on an 
invalid pension but was afterwards dismissed with the conse- 
quence of his pension being withdrawn, for misconduct prior 
to his discharge. There had been an enquiry about this 
misconduct as to what happened to which there will be more to 
be said later. The appellant in O. S. A. No. 18 of 1931 was a 
reader in the Government Press, Madras, and was dismissed 
from service without any enquiry. The suit brought by the 
appellant in O. S. A. No. 18 of 1931 was for damages for 
wrongful dismissal. That filed by the other appellant was for 
a declaration that he was not liable to removal after his 
retirement and for damages. 


In both these appeals, which have been argued together, 
the question has to be decided whether the suits are maintain- 
able as against the Secretary of State. By S. 32 (2) of the 
Government of India Act of 1919: 


“« Every person shall have the same remedies against the Secretary of 
State 1n Council as he might have had against the East India Company if the 
Government of India Act of 1858 and this Act had not been passed.” 


Waller, J. has pointed out in the two suits under appeal 
that the company was not merely a trading Corporation but also 
exercised sovereign powers. He has referred to Jehangir M. 
Cursetjiv. Secretary of State! and the cases referred to therein 
and has held that the effect of the authorities is that the Company 
could only be sued for acts done by it in its capacity as a trading 
a ee eee 


1, (1902) I. L. R. 27 Bom. 189, 
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Corporation but could not be sued for acts of sovereignty. The 
dismissal of an officer in his view was an act of sovereignty and 
therefore he held that the suits under appeal could not lie. It 
has been pointed out in the course of arguments that this 
Bombay decision when it lays down that no action lies against 
the Secretary of State in respect of acts of State and acts of 
sovereignty goes too far. The same is the case with the deci- 
sion in Nobin Chunder Dey v. The Secretary of State for India, 
in which a decision of the Supreme Court of Calcutta, reported 
in The Penmsular and Oriental Steam Navigation Company v. 
The Secretary of State for India? has been construed as decid- 
ing more than it actually decided. This has been shown by 
Turner, C. J. and Muthuswami Aiyar, J. in The Secretary of 
State for Indiav. Hari Bhanji8 in which it was held that, where 
an act complained of is professedly done under the sanction of 
Municipal law and in the exercise of powers conferred by that 
law, the fact that it is done by the sovereign power and is not 
an act which could possibly be done by a private individual 
does not oust the jurisdiction of the Civil Court. Wallis, J., 
as he then was, in Koss v. Secretary of State4 and Rankin, C.J. 
in the leading judgment in The Secretary of State for India in 
Council v. Shreegobinda Chaudhuris have also in like manner 
shown what is the true effect of the decision of the Calcutta 
Supreme Court. I do not think it necessary io go into any 
detailed examination of these cases as what has to be seen here 
is whether, allowing that a suit can, in some circumstances, be 
brought against the Secretary of State in respect of acts done 
in exercise of the powers of a Sovereign, a suit can be brought 
against him in India by a public servant who has been dismissed, 
on the ground of the dismissal being wrongful. There can be no 
doubt as to the dismissal of a public official being an act of 
sovereignty and normally, as held by Rankin, C. J. in the case 
above cited, no remedy in tort lies against the Secretary of 
State for any act done by an officer of Government in exercise 
of powers which cannot be exercised save by the sovereign 
power. The suits under appeal, however, are not actions in 
tort but actions for damages for breach of contract, and there 
is no doubt but that proceedings may be taken against the 
1, (1875) I. L. R. 1 Cal. 11. 2. (1861) 5 Bom. H. C. R. App. 1. 
3. (1882) I. L. R. 5 Mad. 273, 


4. (1913) J. L. R. 37 Mad. 55: 24 M. L. J. 429, 
5. (1932) I. L. R. 59 Cal. 1289, , 
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Crown for breach of contract in some cases. Instances of 
such cases are to be found in Thomas v. The Queen! and 
Windsor and Annapolis Railway Company v. The Queen and 
the Western Counties Railway Company?. But neither of these 
cases had to do with the dismissal of a public servant. In 
England’ the power of the Crown to dismiss a public servant. 
who holds an appointment at its pleasure is absolute. The 
position is thus stated in Volume VI of Halsbury’s Laws of 
England (1932 Edition) at paragraph 782: 


«Except where it is otherwise provided by statute, all public officers and 
servants of the Crown hold their appointments at the pleasure of the Crown, 
and all, in general, are subject to dismissal at any time without cause assigned ; 
nor will an action for wrongful dismissal be entertained, even though a special 
contract be proved.” 


It is, however, argued that, though normally in all parts 
of the British Dominions the Crown has the power to dismiss 
any: of its officers at its pleasure, yet that power may be 
limited by statute in which case an action can be brought by 
any officer who has been dismissed contrary to the statutory 
provisions by which the power of dismissal has been restricted. 
The section of the Government of India Act which has to be 
considered in this connection is S: 96-B, the essential part of 
which for the purpose of these appeals runs as follows :— 


« Subject to the provisions of this Act and of rules made thereunder, 
every person in the Civil Service of the Crown in India holds office during 
His Majesty’s pleasure and may be employed in any manner required by a 
proper authority within the scope of his duty, but no person in that service 
may be dismissed by any authority subordinate to that by which he was 
appointed.” 


The rules framed under this section which have to be 
looked into in connection with dismissals of public servants 
are Rr. 13, 14, 15, 16. Rule 13 lays down that ' 


« Without prejudice to the provisions of any law for the time paaga in 
force, the local Government may for good and sufficient reasons cg 
dismiss any officer holding a post in a provincial or subordinate service ., .”, 

Rule 15 allows Government to delegate to any subordinate 
authority, subject to such conditions as it may prescribe, any 
of the powers conferred by R. 13 in regard to officers of the 
subordinate service. 


Rule 16 provides that every officer against whom an 
order may. be passed under Rr. 13-and 15 and who thinks 








1, (1874) L.R.10Q.B.C.31.... |. 2 , (1886) 11'A. C. 607. 
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himself wronged thereby shall be entitled to at least one appeal 
against such order. 

Rule 14 is as to the procedure in cases of dismissal, 
removal or reduction and runs thus :— 


« Without prejudice to the provisions of the Public Servants (Inquiries) 
Act, 1850, in all such cases in which the dismissal of any officer 1s ordered . 

. the order shall except when it is based on facts or conclusions 
established at a judicial trial or when the officer concerned has absconded 
with the accusation hanging over him, be preceded by a properly recorded 
departmental enquiry. Atsuch an enquiry a definite charge in writing shall 
be framed in respect of each offence and explained to the accused, the 
evidence in support of it and any evidence which he may adduce in his 
defence shall be recorded in his presence and his defence shall be taken down 
in writing. Each of the charges framed shall be discussed and a finding 
shall be recorded on each charge.” 


In the case of the appellant in O.S.A. No. 18 of 1931 the 
procedure prescribed by this rule was not followed at all. In 
the case of the other appellant charges were framed and an 
enquiry was made, but no order had been passed disposing of 
the case by the time when he was granted his pension, which 
was an invalid pension. The circumstances which led to his 
dismissal after he had been granted the pension have been fully 
set out in my Lord’s judgment and it is not necessary for me 
to state them again. I shall only deal on this part of the case 
with the point that has been taken on this appellant’s behalf 
with reference to S. 96-B that, though he had been appointed 
by an Inspector-General his dismissal was by a Deputy 
Inspector-General, an officer of a lower rank. This appellant, 
I would observe, has not chosen to appeal against the order of 
dismissal to the constituted authority, that is to the Inspector- 
General. The appellant in O.S.A. No. 18 of 1931 preferred 
an appeal which was dismissed. 


The authority on which the appellants rely for their 
contention that the right of the Crown to dismiss its officers at 
its pleasure can be restricted is Gould v. Stuarti. They rely 
further on some Indian decisions as showing that there is such 
a restriction in’ British India under S. 96-B. In Gould v. 
Stuart! there was an Act of New South Wales which pre- 
scribed the procedure to be followed in matters of discipline. It 
was held that the provisions as to this were manifestly intended 
for the protection and benefit of the officer and were inconsis- 
tent with importing into the contract of service the term that 
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the Crown might put an end to it at its pleasure. In the opinion 
of their Lordships of the Privy Council this was an excep- 
tional case, and it was held that an action would lie. This 
decision has been referred to, in each case by a single Judge, 
in two cases, the judgments in which are reported in Satish 
Chandra Das v. Secretary of State for Indial and Baroni v. 
Secretary of State for India? respectively. In both these cases 
it was held that a dismissed civil servant had a cause of action 
if the procedure laid down by the rules was not followed. An 
important point that has not been noted in the Calcutta case is 
that the New South: Wales Act contained no words to the 
effect that the tenure of an office was during His Majesty’s 
pleasure. In the Rangoon case, however, the omission was 
noticed but still it was held that despite the fact that such 
words occurred in S. 96-B, it was clear that ‘subject to the 
provisions of this Act and the rules framed thereunder ” 
indicated that certain formalities must be observed before a 
Civil servant could be dismissed; and that in so far as those 
formalities were alleged not to have been followed the plaintiff 
was not precluded from bringing an action. Another single 
Judge, however, of the Calcutta High Court has in Bimalacharan 
Batabyalv. Trustees forthe Indian Museums in which Gould v. 
Stuari4 is again referred to and discussed has distinguished 
Satish Chandra Das v. Secretary of State for Indial and taken 
the view that S. 96-B did not take away from the Crown the 
right to dismiss its Civil servants at its pleasure which existed 
before its enactment: Ram Das Hazra v. Secretary of State 
for India in Councils. With respect I am of opinion that this 
is the correct view. In Shenton v. Smith® it was held by the 
Privy Council that a Civil servant in Western Australia held 
his office at the Crown’s pleasure and that there was ‘no 
contract to the contrary because of certain regulations which 
constituted directions given by the Crown for the guidance of 
its officers. It was pointed out that the regulations were 
alterable from time to time without any assent on the part of 
Government servants, which could not be done if they were 
part of the contract with those servants. Those regulations, 
indeed, were not statutory whereas the rules framed under 





1 (1926) I. L. R. 54 Cal 44. 2. (1929) I.L. R.8 Rang. 215. 
3. (1929) I, Ls R. 57 Cal, 231 at 237. 
4. (1896) A. C. 575. 
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S, 96-B are framed under a statute, but none the less they can 
be altered from time to time without reference to or consent 
from the officers concerned. But apart from that, R. 14 is 
specifically without prejudice to the provisions of the Public 
Servants Inquiries Act, 1850. I take this to mean that the 
Rule is governed by that Act, S. 25 of which says that 

« Nothing in this Act shall be construed to affect the authority of the 
Government for suspending or removing any public servant without an 
enquiry under this Act.” 

When that is the case I find it impossible to say that the 
Government, or the authority to whom it delegates its power 
in the matter, cannot with reference to R. 14, dismiss its Civil 
servants even without an enquiry. That the appellant in O.S. 
A. No. 18 of 1931 was doing work, as a reader in a press, 
which could have been done by a private person does not make 
him any the less a public servant or limit the right of Govern- 
ment to dismiss him at its pleasure. As to his remedy, one is 
provided for in the rules by way of appeal. The statutory 
rules give him no right of suit, and the general rule is that no 
remedy can be taken but the particular remedy prescribed by 


the statute. I agree with Waller, J. that this appellant had no 


right of action. 

In the case of the appellant in O.S.A. No. 1 of 1931, it is 
part of the statute itself, that is of S. 96-B, that an officer is 
not to be dismissed by an authority lower in rank than the 
authority which appointed him. The appellant was certainly 
dismissed by an officer lower in rank than the Inspector-General 
by whom he was appointed. There is now a rule giving a 
Deputy Inspector-General of Police the power to dismiss a 
‘ Sub-Inspector as well as to appoint him but it is argued that 
this rule, in so far as it allows an officer who has been 
appointed by an Inspector-General to be dismissed by a Deputy 
Inspector-General, overrides the provisions of the statute. The 
whole, however, of S. 96-B, appears to me to be governed by 
its opening words “subject to the provisions of this Act and 
the rules made thereunder”. Thisis the view that has been 
taken by Waller, J., as I think, correctly. Throughout the 
section no stop occurs bigger than a comma, and I do-not see 
how these opening words can be applied to only one part of it 
and not to another. In my view, then the dismissal of the 
Sub-Inspector cannot on this ground be taken as contrary to 
the statute. 
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„But it has been argued by Mr. Krishnaswami Aiyangar that 
the rules framed under S. 96-B are as to disciplinary action to 
be taken against Government servants who are still in service 
and that a man not in service cannot be dealt with under them. 
Equally it may be said that S. 96-B cannot apply in such cir- 
cumstances. Accepting this as the position, then the dismissal 
of the appellant cannot be considered from the point of view 
of its being a breach of contract with reference to that section. 
The dismissal has rather to be viewed as part of the order by 
which he has been deprived of his pension and it is from this 
point of view that it has to be considered. The damages 
prayed for, for the breach of contract set up, can only be for 


‘the loss of pension. The prayer for declaration to the effect 


that the dismissal order was ultra vires and was not valid 
under the rules has to be considered in the same connection. 
This brings us to the provision of S. 4 of the Pensions 
Act XXIII of 1871 by which, except in certain cases, that do. 
not apply here, no Civil Court shall entertain any suit relating 
to any pension. Itis now argued that this provision is ultra 
vires of the legislative authority of the Government of India, 
in that it extends the scope of Regulation IV of 1831, 
and therefore is not in compliance with S. 32 (2) of the 
Government of India Act which has already been quoted. 
Under Regulation IV of 1831 the Courts of Adawlat were 
prohibited from taking cognizance of any claim to personal 
grants of money conferred by the authority of the Governor- 
General in Council as a pension as alsó of any claim for the 
renewing or continuation of such a grant, without a special 
authorisation from a Secretary to Government. There is, of 
course, no such authorisation here. It isargued that in respect 
of the prayer for a declaration which may affect a claim toa 
pension a.suit was not barred by the Regulation and therefore 
could not be barred by the Act. The declaration if granted 
could not have the result of the pension being restored ‘but it 


-is asked for with the idea that it might induce the Government 


to reconsider their position and restore the pension or at least 
grant a gratuity. I donot think that the contention that S. 4 
is ultra vires has any force. Though the declaration may not 
be prayed for as one that will have the immediate or necessary 
consequence of the pension being restored or a gratuity being 


given, yet it is sought for in the hope of such a result ensuing 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 145 


indirectly and so, in my opinion, a suit for it would be covered 
by the prohibition against taking cognizance of a claim for a 
pension or its recovery or continuation. The Act in my 
opinion only makes matters more explicit but does not add 
anything to the Regulation. Another objection to the granting 
of a declaration is that such a relief will not be granted unless 
it is intended and expected to be effective. The Privy Council 
decision in Robert Fischer v. The Secretary of State for India 
in Councill and that of this Court in The Secretary of State 
for India in Council v. Subba Rao2 have been referred to as 
showing that a declaration can be given outside the scope of 
S. 42 of the Specific Relief Act, but those cases do not help 
this appellant who wants the declaration on the mere chance 
that it may help him to get his pension back or at any rate to 
get something. This appellant may have a grievance in that 
his pension has been taken away after it had been granted, 
for misconduct that had occurred before the grant had been 
made, which is contrary to Art. 351 of the Civil Service 
Regulations. The charges too, on which he was dismissed, 
though no orders were passed on them, were regarded by the 
District Superintendent of Police as no longer pending; and it 
is argued that they should be regarded as having been disposed 
of by implication. I do not, however, think it necessary to go 
in detail into these matters which have been fully dealt with 
by my Lord. It 1s to my mind clear that this appellant is 
debarred by the Pensions Act from bringing any suit that may 
affect his right to the pension. 


I agree that both these appeals should be dismissed with 
costs. , 


Waller, J. in C. S. No. 549 of 1929, which is appealed 
against in O.S.A. No. 1 of 1931, has ordered that each party 
was to bear its own costs as each had succeeded in part. It is 
clear from what has been stated above that the appellant in 
that appeal has been deprived of his pension in circumstances 
that were not regular. In the other suit it was ordered that 
the costs should be borne by the defendant Secretary of State. 
Had there been a regular enquiry, and it is not now contended 
that there was one, though it was so contended at first, there 
would have been no suit. Admittedly there could have been 


1. (1898) L.R. 26 LA. 16. I.L.R. 22 Mad. 270 (P.C.). 2. (1933) 65 M.L.J. 186. 
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no cause of action had the proceedings been regular. Both 
orders as to costs are therefore proper and I agree that the 
memoranda of objections must be both dismissed without costs. 
I agree that two counsel should be certified for in the two 
appeals taken together; and also that the appellant in O.S.A. 
No. 18 of 1931 who has appealed as a pauper should pay the 
Court-fee to Government. 


Kk. C. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen COMPTON BEASLEY, Ki., 
Chief Justice AND MR. Justice MapHavan Nair. 
P. M. Balasubramaniam Mudaliar.. Appellant* (Respondent) 
U. ; 
Marian Rodrigues and others, 
minors, by mother and next 
friends (1st Respondent) .. Respondents (Plaintiffs). 
Indian Succession Act (XXXIX of 1925), S. 306—Personal injuries 
caused by negligence of defendant—Action by plaintiff for damages—Death 
of defendant pending sutt—Whether his legal representatsves can be sued. 
Where at the time of the death of the defendant there is an action pend- 
ing against him for damages for his negligence which resulted 1n the death 
of the husband of the 1st plaintiff and ıt is an action allowed by the Fatal 
Accidents Act (XIII of 1855), according to the words of S. 306 of the Indian 
Succession Act the action survives against his executors and administrators 


and hence the action can be continued against the legal representatives of the 
defendant. 


Ramchode Doss v. Rukmany Bhoy, (1905) I.L.R. 28 M 487 and Rustomys 
Dorabjt v. Nurse, (1920) I.L.R. 44 Mad. 357: 40 ML.J. 173 (F.B.), distin- 
guished. 

On appeal from the order of the Honourable Mr. Justice 
Stone, dated the 24th day of February, 1933 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 3938 of 1932 in C. S. No. 594 
of 1930 and O. P. No. 266 of 1932. 


C. Krishnaswami Aiyar instructed by King and Partridge 


_for appellant. 


K. Rajagopalan and V. Varadaraja Mudaliar for respond- 
ents. 

The Court delivered the following 

JupGMENTS. The Chief Justice.—This is an appeal from 
the judgment of Stone, J. The question here is whether S. 306 


*O. S. A. No. 61 of 1933, 27th March, 1934, 
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of the Indian Succession Act can avail the respondents here 
who were the plaintiffs in the suit in the trial Court and who. 
claimed damages from defendant alleging that through his 
negligence he had caused the death of the Ist plaintiff's hus- 
band. During the pendency of the suit the defendant died; 
and the question in the trial Court and here was whether the 
action could be continued against the legal representatives of 
the deceased defendant. If S. 306 of ihe Indian Succession 
Act is of application, then clearly the right to continue the suit 
against the legal representatives of the deceased defendant 
survives. This being a case of a fatal accident, without 
statutory provision such an action could not be brought against 
the wrong-doer. But, asin England, the Fatal Accidents Act 
here (Act XIII of 1855) enables an action for compensation 
to be brought by the family of a person for loss occasioned to 
it by his death by actionable wrong. There is another Act— 
Act XII of 1855—which gives the executors a right to sue and 
be sued in certain cases for wrongs committed in the lifetime 
of a deceased person, those wrongs being ones which occa- 
sioned pecuniary loss to the estate of the deceased person. 
Therefore, it is the Fatal Accidents Act (XIII of 1855) 
which gave the plaintiffs in this case the right to sue for 
damages occasioned by the negligence of the defendant causing 
the death of the Ist plaintiff’s husband. What is the position 
when the defendant dies? It is contended here for the 
appellant that the suit abates. On the other hand, the conten- 
tion which found favour with our learned brother was that 
S. 306 of the Indian Succession Act allows the suit to be 
continued even after the death of the defendant, against his 
legal representatives. One authority quoted in support of the 
appellant’s argument is the decision in Ramchode Doss v. 
Rukmany Bhoy! which was approved by a Full Bench of this 
High Court in Rustomjt Dorabjt v. Nurse®. It is very fairly 
admitted that the latter case does not support the appellant’s 
argument in its entirety. That, I think, is obviously so. Both 
the Full Bench case, Rustomjt Dorabjt v. Nurse2 and the case 
which it approves of, viz., Ramchode Doss v. Rukmany Bhoyl, 
were cases where suits had been brought claiming damages for 
malicious prosecution. When S. 306 of the Indian Succession 





1. (1905) LL.R. 28 Mad. 487. 
2. (1920) LL.R. 44 Mad. 357: 40 M.L.J. 173 (F.B.). 
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Act is examined, it will be seen that there are excepted from 


-that section actions for defamation, assault and other personal 


injuries not causing the death of ‘the party. In both cases re- 
ferred to, it was held that they were actions within the excepted 
class in S. 306. We are here dealing with the case of personal 
injuries which caused the death, it is not accurate to say, of the 
party but caused the death of the husband of the Ist plaintiff, 
and we are, therefore, prima facte not dealing with a case 
which is excepted from the latter part of S. 306 of the Indian 
Succession Act. What does S. 306 do? It deals, first of all, 
with an existing action. That is what we are dealing with 
here. The Fatal Accidents Act (XIII of 1855) allows such 
an action and such an action has been brought: It is an 
action or demand against some one, the wrong-doer. We are 
not considering here any case of a survival of a right to the 
plaintiffs because they had a right of action to start with. We 
are dealing with its survival against a person who has died. 


The opening words of the section are: 

“All demands whatsoever (that is wide enough) and all rights to prose- 
cute or defend any action or special proceedings existing in favour of (these 
are the important words) or agaihst a person at the time of his decease 
survive to (and here again are the important words) ‘and against’ his exe- 
cutors or administi ators.” 


At the time of the death of the defendant there was an 
action against him pending. That, therefore, comes within the 
earlier words of the section. That action survives, according 
to the words which next follow, “against his executors or 
administrators”. Reading those words of the section and the 
section itself, it seems to me that that isthe natural construc- 
tion to put upon the section. So far as we are aware, there is. 
no authority upon the point, there being no cases of a similar 
nature; and in the absence of any authority, in my opinion, we 
should follow the reasoning of the learned trial Judge, and the 
result he has arrived at. Under these circumstances this appeal 
must be dismissed with costs. 


Madhavan Nair, J.—I entirely agree. 
KC; - Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—Lorp THANKERTON, SIR JoHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Raja Birendra Bikram Singh .. Appetlant* 
v. 
Brij Mohan Pande .. Respondent. 


Oudh Laws Act (XVIII of 1876), Ss. 7 (a) and 9—Sale of taluqdari 
mahal—Clawun by under-proprietors to pre-empt—Parttal pre-emption, whether 
competent. 


On the sale of a whole taluqdari mahal containing 163 villages, a claim 
by the plaintiffs as under-proprietors to pre-empt in respect of only two 


villages, is not maintainable under the Oudh Laws Act, 1876. 


Held, further, that the plaintiffs qua under-proprietors were not “mem- 
‘bers of the village community” within the meaning of class 3 of S. 9 of the 
Act, and had no right of pre-emption over the superior rights. The section (9) 
contemplates a proprietary village community as distinguished from an under- 
proprietary village community. 


Judgment of Young, J.C. in Ahsraf-un-nissa v. Parbhu Narain (Select 
‘Cases of the Judicial Commissioner’s Court, Oudh, from 1874 to 1898, p. 96) 
approved. 


Drig Bijai Singh v. The Deputy Commissioner of Gonda, (1902) I.L.R. 24 
Ali. 420, overruled. 


Judgment of the Chief Court of Oudh reported in 128 I.C. 73 reversed. 


Consolidated Appeals No. 87 of 1931 against decrees of 
the Chief Court of Oudh, dated the 21st July, 1930, which 
reversed a judgment and decrees dated the 15th July, 1929, of 
the Subordinate Judge of Gonda. : 

Dunne, K.C.and L. M. Jopling for appellant. 

R. Godfrey for respondent. 


30th April, 1934. Their Lordships’ judgment was 
delivered by 


SIR LANCELOT SANDERSON.—These appeals ( consolidated 
by order of the Chief Court of Oudh) are from two decrees 
of the said Chief Court, dated the 2lst July, 1930, which 
reversed two decrees of the Subordinate Judge of Gonda, dated 
the 15th July, 1929. 


There were two suits, Nos. 86 and 89 of 1928. . 


In suit No. 86 the plaintiffs were Basdeo, Ram Ujagar and 
Ram Samujh and the defendant was the appellant to His Majesty 
in Council, vtz., Raja Bikram Singh. There were two other 





* P.C Appeal No. 87 of 1931. 30th Apri 
Oudh Appeals Nos. 16 and 17 of 1930, pril, 1934. 
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persons joined as defendants in that suit as they also had 
brought suits for pre-emption. It is not necessary to refer 
further to the second and third defendants, who did not appear 
in the Chief Court or on the appeal to His Majesty in Council. 

In suit No. 89 of 1928 the plaintiff was Brij Mohan Pande 
and the defendant was the above-mentionéd appellant, Raja 
Bikram Singh. 

In each case a claim for pre-emption under the Oudh 
Laws Act of 1876 of certain property was made by the 
plaintiffs against Raja Bikram Singh. 


The Subordinate Judge of Gonda dismissed both the suits. 
The plaintiffs appealed ‘to the Chief Court of Oudh which 
allowed the appeals and made decrees in favour of the plaintiffs 
for pre-emption. 

From the said decrees of the Chief Court, Raja Bikram 
Singh appealed to His Majesty in Council. At the hearing 
before the Board, the plaintiffs in suit No. 86 of 1928, vis., 
Basdeo, Ram Ujagar and Ram Samujh appeared by their learned 
counsel. The plaintiff in suit No. 89 of 1928, viz., Brij Mohan 
Pande, did not appear. 


The material facts are as follows:—The appellant, Raja 
Bikram Singh, by a deed, dated the 28th August, 1927, purchas- 
ed from Bishan Narain Bhargara what is called a taluqdari 
mahal consisting of 163 villages. The purchase was carried 
out through the Court of Wards, which at the time of the 
purchase had superintendence of the person and property of 
Raja Bikram Singh, and the consideration for the purchase of 
the taluqdari mahal was five and a half lakhs of rupees 
(Rs. 5,50,000). 

According to the judgment of the Chief Court, the taluq, 
which was the subject-matter of the deed of the 28th August, 
1927, is known as the Bamhnipair taluq, which was settled 
both in the first summary settlement of 1858 and in the subse- 
quent regular settlement with Rani Sarfaraz Kuar, the widow 
of RajaIndarjet Singh. The estate seems to have received 
from time to time different names, but it has always been 
treated as a taluqdari mahal and the rights which were 
purchased by the Court of Wards on behalf of the appellant 
Raja were those of the superior proprietor in the group of 
villages forming the revenue-paying mahal. 


— 
~ 
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As already stated, the taluq contained 163 villages, but the 
suit No. 86 of 1928 related to one village only, viz., Bakrauli, 
which consisted of four hamlets and the plaintiffs in that suit 
claimed pre-emption of. that village on payment of Rs. 9,703 
or the amount which should be adjudged by the Court. 


The suit No. 89 of 1928 also related to one village only, vis., 
Patijia Buzurg, and the plaintiff, Brij Mohan Pande, claimed 
pre-emption in respect thereof on payment of Rs. 8,634 or the 
amount which should be adjudged by the Court. It is to be 
noted that the plaintiffs in both suits did not claim as co-sharers 
but as persons who had what are called under-proprietary rights 
in the villages of which they claimed to obtain possession by 
means of pre-emption. 


Both the Courts in India held that the property conveyed 
by the sale deed isa single proprietary mahal for which the 
proprietor had contracted to pay a definite sum by way of land 
revenue to the Government, though each of the villages in the 
mahal was separately assessed to land revenue. 


The Chief Court held that the plaintiffs in both suits as 
under-proprietors hada right under the Oudh Laws Act to 
pre-empt in respect of the villages which they respectively 
claimed, and that they had such right as members of the village 


community within the third class mentioned in S. 9of the. 


Act. The Chief Court accordingly made decrees of pre-emp- 
tion in favour of the plaintiffs in the two suits so far as the 
two villages respectively were concerned on payment of certain 
sums, which had been assessed by the Trial Judge. 


The findings of the Chief Court were challenged on behalf 
of the appellant on the following grounds: (1) that the law of 
pre-emption contained in Chap. II of Part III of the Oudh Laws 
Act, 1876, does not apply to the sale of such a mahal ora 
talugdari mahal; (2) that if the plaintiffs had any right of 
pre-emption, such right extended to the whole talugqdari mahal 
the subject of the sale, and could not be exercised over part of 
the mahal; (3) that the right of a member of a village com- 
munity to pre-empt extends only to the property of those 
proprietors (or under-proprietors) whose rights are of the 
same nature as his own, and therefore that the plaintiffs as 
under-proprietors had no right of pre-emption over the superior 
rights. 


P.C. 
Raja 
Birendra 


Bikram 
Singh 
v 


Brij 
Mohan 
Pande. 

Sir 
Lancelot 
Sanderson.. 


P. C. 
Raja 
Birendra 
Bikram- 
Singh: 
v. 
Brij 
Mohan 
Pande. 
Sir 
Lancelot 


‘Sanderson. 


152 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


The claims in both suits were made under the Oudh Laws 
Act of 1876, and the decision upon the above-mentioned points 
must depend upon the proper construction to be placed on the 
relevant sections of that Act. : 


Part III, Chap. II of the Act relates to pre-emption, and 
it is necessary to refer to the following sections :— 


6. The right of pre-emption is aright of the persons hereinafter men- 
tioned or referred to, to acquire, in the cases hereinafter specified, immove- 
able property in preference to all other persons 


7. Unless the existence of any custom or contract to the contrary is 
proved, such right shall, whether recorded in the settlement-record or not, 
be presumed— 

(a) to exist in all village-communities, however constituted, and 
whether proprietary or under-proprietary, and in the cases referred to in 
S.40 of the Oudh Land-revenue Act, and 

(b) to extend to the village-site, to the houses built upon it, to all lands 
and shares of lands within the village-boundary, and to all transferable rights 
affecting such lands. 

9. If the property to be sold or foreclosed is a proprietary or under- 
proprietary tenure, ora share of sucha tenure, the right to buy or redeem 
such property belongs in the absence of a custom to the contrary— 


Ist.—To co-sharers of the sub-division (if any) of the tenure in which 
the property is comprised, in order of their relationship to the vendor or 
mortgagor; ; i 

2ndly —To co-sharers of the whole mahal in the same order; 

3rdly.—To any member of the village-community ; and 

4thly.—If the property be an under-proprietary tenure, to the proprietor. 


Where two or more persons are equally entitled to such right, the person 
to exercise the same shall be determined by lot. 


10. When any person proposes to sell any property, or when he fore- 
closes a mortgage upon any property, in respect of which any persons have a 
right of pre-emption, he shall give notice to the persons concerned of the 
price at which he is willing to sell such property, or of the amount due in 
respect of such mortgage, as the case may be. 


Such notice shall be given through the Court within the local limits of 
whose jurisdiction the property or any part thereof is situate, and shall be 
deemed sufficiently given if it be stuck up on the chaupal or other public place 
of the village or city in which the property is situate. 


11. Any person having a right of pre-emption in respect of any property 
proposed to be sold shall lose such right, unless within three months from the 
date of such notice he or his agent pays or tenders the price aforesaid to the 
person so proposing to sell. 

12. When the right of pre-emption arises in respect of the foreclosure 
of amortgage, any person entitled to such right may, at any time within 
three months after the giving of the notice required by S. 10, pay or tender to 
the mortgagee or his successor intitle the amount specified in such notice, 
and shall thereupon acquire a right to purchase the property. 


On completion of the purchase the person exercising the right of pre- 
emption shall be bound to pay to the mortgagee or his successor in title the 
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amount specifed in such notice, together with interest on the principal sum 
secured by the mortgage, at the rate specified by the instrument of mortgage, 
for any time which has elapsed since the date of the notice, and any addi- 
tional costs which may have been properly incurred by the mortgagee or his 
successor in title. 


13. Any person entitled to a mght of pre-emption may bring a suit to 
enforce such right on any of the following grounds (namely) :— 

(a) that no due notice was given as required by S. 10; 

(b) that tender was made under S. 11 or S. 12and refused; 

(c) in the case of a sale, that the price stated ın the notice was not 
fixed in good faith; 

(d) in the case of a mortgage, that the amount claimed by the mort- 
gagee was not really due on the footing of the mortgage and was not claimed 
in good faith, and that it exceeds the fair market-value of the property 
mortgaged. 


y 


In their Lordships’ opinion the provisions of Ss. 10, 11 
and 12 of the above-mentioned Act tend to show that the 
claims of the plaintiffs in the two suits are not such as were 
contemplated by the Legislature. 


Under S. 10 the person proposing to sell any property in 
respect of which any persons have a right of pre-emption is 
bound to give notice to the persons concerned of the price at 
which he is willing to sell such property, and S. 11 provides 
that a person having a right of pre-emption in respect of the 
property proposed to be sold shall lose such right unless within 
three months from the date of such notice he or his agent pays 
or tenders “the price aforesaid” to the person so proposing to 
sell. 


How could the provisions of these sections apply to the 
facts of this case? 


If they do apply, the vendor of the taluqdari mahal would 
have to give notice to the members of the under-proprietary 
village communities, tf any, in all the 163 villages of the price 
at which he was willing to sell the taluqdari mahal, viz., 
Rs. 9,90,000, and in order to comply with S. 11 any member 
of an under-proprietary village community who claimed a right 
of pre-emption, would be bound to tender the “ price afore- 
said,” although he desired to pre-empt one village only as in 
these suits, for there is no provision made in the Act for 
tendering part of the “price aforesaid” or for pre-empting part 
of the property proposed to be sold. 


The position would be even more extraordinary in the 
case of mortgaged property. 
20 
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For where the mortgagee proposes to foreclose the pro- 
perty in respect of which a right of pre-emption arises, the 
mortgagee must give notice of “the amount due in respect of 
the mortgage” to the persons concerned, and the person entitled 
to pre-empt may pay or tender “the amount specified in such 
notice”. 


Suppose that in this case the vendor, instead of being a 
vendor had been a mortgagee for Rs. 5,50,000, and was propos- 
ıng to foreclose the taluqdari mahal, he would be bound under 
S. 10 to give notice to the persons concerned of “the amount 
due in respect of the mortgage”. According to the plaintiffs’ 
contention such notice would have to be given to the members 
of the under-proprietary village community, if any, in each of 
the 163 villages. Under S. 12, if any member of such commun- 
ity claimed a right to redeem, he would be bound to pay or 
tender “the amount specified in such notice,” viz., Rs. 5,50,000, 
for there is no provision in the Act for assessing the amount 
due under the mortgage in respect of a particular village 
included in the taluqdari mahal the subject of the mortgage. 

Section 13, which deals with the grounds on which a suit 
under the Act may be brought, points to the same conclusion; 
for S. 13 (b) refers to a tender having been made under S. 11 
or S. 12 and refused. 


Such tender must be of the price at which the vendor is 
willing to sell the property in question or of the amount due 
in respect of the mortgage specified in the notice. 

In the cases now under consideration, the property sold 
by the vendor was the whole taluqdari mahal containing 163 
villages. 

The plaintiffs in each suit claimed to pre-empt one of the 
said villages only. It would be absurd to suggest that they 
would be bound to tender the whole of the price, vtz., 
Rs. 5,50,000, which was the price at which the vendor was 
willing to sell, and yet there is no provision in the Act which 
would enable the plaintiffs to tender the amounts at which the 
plaintiffs valued the two villages respectively as stated in their 
plaints or.any amount other than the said Rs. 5,50,000. These 
considerations, in their Lordships’ opinion, are conclusive as 
showing that the claims of the plaintiffs as stated in their 
plaints are not within the above-mentioned Act and are therefore 
not maintainable. ~ 
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This conclusion is sufficient to dispose of these appeals, 
but the arguments addressed to their Lordships on behalf of 
the appellant were directed to another point, viz., that the 
plaintiffs were not entitled to notice under S. 10, the failure to 
give which was the only ground oh which the suits were based. 


Although it is not necessary to decide the point thus raised, 
in view of the above-mentioned conclusion, their Lordships 
think it desirable to state the arguments presented in respect 
thereof. 


Their Lordships’ attention was drawn to certain decisions 
in Oudh relating to Ss. 7 (a) and 9 of the Oudh Laws Act, 
18/6. The first to which it is necessary to refer is Ashraf-un- 
nissa v. Parbhu Naraini. In that case the Judicial Commis- 
sioner, Mr. Young, in considering the true construction of 


Ss. 7 (a) and 9, held as follows :— 


“The Act prescribes that the right of pre-emption exists in all village- 
communities, whether proprietary or under-proprietary, S. 7 (a). Here we 
see that a proprietary village community is distinguished from an under- 
proprietary village community. Each such community is complete in itself. 
S. 9 continues to preserve this distinction of the two sorts of tenures, and 
then goes on to say, that in each of them pre-emption shall accrue to certain 
classes of persons which it enumerates as follows -— 


Ist.—To co-shafes of the patti of the tenure (that is proprietary or 
under-proprietary as the case may be) in which the property in dispute is 
comprised, .etc. 

2nd.—To co-sharers of the whole mahal, etc. 


3rd—To any member of the village community ; that is, to any member 
ot the proprietary body if the community isa proprietary body and to any 
member of the under-proprietary body if the village community is an under- 
proprietary one. 

After these three classes are exhausted, the section then makes a special 
provision that in the event of a portion of an under-proprietary tenure being 
for sale, and no one of the first three classes being ready to purchase, then 
the superior proprietor shall have the next preference. But no such Provision 
is made in favour of an under-proprietor where a portion of the superior 
tenure is for sale,and consequently no such right exists to an under-proprietor.” 


The above-mentioned sections came up for consideration 
again in Drigbtjat Singh v. Court of Wards, Ramnagar Estate, 
which in the first instance was heard on appeal by Scott, J. C. 
and Spankie, A. J. C. 


Spankie, A. J. C. held that the property sold being a 
proprietary tenure, the plaintiff was not, by reason that he had 
,; 


1, Select Cases of the Judicial Commissioners Court, Oudh, from 18 4 
to 1898, p. 96. 
2. 5 Oudh Cases 266. - 
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PC. under-proprietary right in the mahal, a member of the village 
Raia community within the meaning of class (3), S. 9 of the Oudh 
oe Laws Act, 1876, so as to entitle him to pre-emption in respect 
Singh of the land in suit. He took the same view of the sections as 
Brij Mr. Young in the above-mentioned case. 
ee Scott, J. C. took a contrary view and held that the plain- 





tiff was a member of the village community within the meaning 

Pacco of class 3 of S. 9, and as such had a right of pre-emption in 

Sanderson. respect of the proprietary tenure, even though the plaintiff had 
an under-proprietary right only in the mahal. 


On a reference being made to the High Court of 
Judicature, N. W. P., Stanley, C. J., Blair and Burkitt, JJ. 
held that under the said class (3) of S. 9 of the Oudh Laws 
Act, 1876, a person holding an under-proprietary interest in a 
portion of a mahal sold by the Court of Wards on behalf of 
the proprietor of the mahal was entitled to pre-emption in 
respect of such mahal as against the purchaser.* 

The above-mentioned decisions of Young, J. C. and 
Spankie, A. J. C. as to the meaning of the said sections on the 
one hand, and the decisions of Scott, J. C. and the learned 
Judges of the High Court on the other hand, represent the~ 
contentions which have been presented to their Lordships by 
the learned counsel on behalf of the appellant and the plaintiff- 
respondents respectively. 

It is conceded that the plaintiffs can only maintain their 
alleged right to notice under S. 10 on the ground that they are 
members of the village community within the meaning of 


class (3) of the said S. 9. 

It is therefore necessary to consider what is the meaning 
of “the village community”. There is no definition of “ the 
village community ” in the Act, and consequently the meaning 
of those words must depend upon the true construction of the 
terms of S. 7 (a), having regard to any light which may be 
thrown upon that section by the terms of the following sections. 

In the first place, it appears clear to their Lordships that, 
having regard to the words “ whether proprietary or under- 
proprietary,” the village community contemplated by S. 7 (a) 
must refer to persons having proprietary or under-proprietary 
rights in the village, and that it was not intended to include 


* See Drig Bija Singh v. The Deputy Commissioner of Gonda, (1902) 
I. L. R. 24 All. 420.—K. J. R. 
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anyone who happened to reside in the village and who had no 
proprietary interest therein. 


In the next place, their Lordships are of opinion that the, 


section contemplates a proprietary village community as 
distinguished from an under-proprietary village community. 

The words “however constituted” are no doubt of wide 
implication, and various meanings have been given to them in 
India, as for instance Spankie, A. J. C. in the above-cited 
case, considered that they were necessary in order to include a 
village in which there were two or more mahals; again 
Chamier, J. C. in Narendra Bahadur Singh v. Balkaran Singh! 
was of opinion that the words “however constituted’ were 
sufficient to render S. 9 applicable to all villages whether the 
tenure was ‘“bhayachara”’ or not, but whatever may be the 
meaning of the above-mentioned words, their Lordships are of 
opinion that the words which follow, vis.: “and whether 
proprietary or under-proprietary” clearly indicate the intention 
of the legislature to distinguish a proprietary village community 
from an under-proprietary village community. 

Further, if the construction of the sections on which the 
plaintiff-respondents rely were to be adopted, it seems clear 
that the provision contained in the fourth clause of S. 9 would 
be redundant, because if the property to be sold or foreclosed 
were an under-proprietary tenure, and if, as contended on 
behalf of the plaintiff-respondents, a proprietor would be 
entitled to buy or redeem the under-proprietary tenure in his 
capacity of a member of the village community, there would 
be no necessity for the provision contained in the fourth clause. 

Their Lordships consequently in this respect agree with 
the construction placed upon the sections by Young, J. C. in 
the above-cited case of Ashraf-un-nissa v. Parbhu Naram2 and 
are of opinion that the plaintiffs in the two suits were not 
entitled to notice under S. 10 of the said Act. 


For the above-mentioned reasons, their Lordships are of 
opinion that the appeals must succeed, and that the decrees of 
the Chief Court, dated the 2lst of July, 1930, should be set 
aside, and the decrees of the Subordinate Judge, dated the 15th 
July, 1929, should be restored, and they will humbly advise 

1. 7 Oudh Cases 275 at 282. 


2. Select Cases of the Judicial Commissioner's Court, Oudh, from 1874 
to 1898, p. 96. 
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His Majesty accordingly. The plaintiffs in the two suits must 
pay the costs of the defendant in the Chief Court and of these 
appeals. ' 

Solicitors for appellant: Watkins and Hunter. 

Solicitors for respondent: Douglas Grant and Dold. 

Ky J.R. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice Mapwavan NAIR axp MR. 
JUSTICE JACKSON. 


Vatakkethala Thottungal Chakku’s 
son Mathu 


Appellant* (Plaintiff) 


v. 
Achu, minor, represented by guar- 
dian Thressiya (9th Respondent) 


and others Respondents in both (De- 


fendants 1 to 10 and L.R.s 
of Sth Defendant). 


Transfer of Property Act (IV of 1882), S. 6 (e)—Suit on accounts— 
Assignment of rights of sub-contractors—Claim by assignee against heirs of 
conutractor—Sutt to recover debt after taking accounts—Maintamnabilrty, 

A Railway contractor appointed certain persons as his sub-contractors in 
connection with his work. The arrangement between the parties was that the 
contractor was to take a fixed commission on the amount received by him and 
give the whole of the balance to the sub-contractors. The original contractor 
died after receiving the amount due from the Railway Company The rights 
of the sub-contractors were subsequently assigned to the plaintiff in lieu of his 
paying a certain sum of money and he was directed to recover the debt due 
to them by the contractor. The plaintiff thereupon sued the heirs of the con- 
tractor for rendition of accounts and for recovery from them personally and 
from the assets of the deceased contractor the sum duc on taking accounts 
which was estimated at a certain figure. / 


Held, that what was assigned to the plaintiff was a debt due to the sub- 
contractors and not a mere right to sue for accounts and the plaintiff’s suit 
was maintainable. 


O'Driscoll v. Manchester Insurance Committee, 
Teferred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in O. S. No. 7 of 1930. 


The Advocate-Gencral (Sir Alladi Krishnaswami Aiyar) 
and P. S. Raghavarama Sastri for appellant. 


(1915) 3 K.B. 499, 


T. R. Venkatrama Sastri and N. Rama Atyar for res- 


pondents. 
* Appeal No. 132 of 1932 30th January, 1934. 


and 
C.M.P. No. 145 of 1934. 
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The judgment of the Court was delivered by 

Madhavan Nair, J.—The plaintiff is the appellant. Defend- 
ants 1 to 6 are the heirs of one Veeran Haji. The plaintiff’s suit 
out of which this appeal arises was for rendition of accounts 
by defendants 1 to 6 and for recovery from them personally 
and from the assets of the deceased Veeran Haji the sum found 
due on taking accounts which is estimated to be about 
Rs. 25,000. The plaintiff sued as the assignee of the rights of 
defendants 7 to 11. 


The facts are these. The deceased Veeran Haji who died 
in 1927 was a Railway contractor. He had entered into a 
contract with the South Indian Railway Company in 1924 for 
doing “earthwork in the Shoranur-Nilambur line”. [n connec- 
tion with this work he appointed as his sub-contractors 
defendants 7 and 8 and one Antony, the deceased husband of 
defendant 9 and father of defendants 10 and 11. Under the 
terms of the contract Veeran Haji after taking a commission 
of 10 per cent. on ‘earthwork’ and 24 per cent. on ‘ culvert 
work’ on the amount of money paid by the Railway Company 
had to give the whole of the balance amount to the sub-con- 
tractors. It is alleged in the plaint that deducting the sum of 
Rs. 61,424-14-0 received on several occasions from the deceased 
Veeran Haji, a sum of Rs. 25,000-7-8 is still due to 
defendants 7, 8 and 9 to 11 for the work done by them. 


In O.S. No. 76 of 1927, 8th defendant sued defendants 7, 
O, 10 and 11 for dissolution of the sub-contract partnership 
entered into between defendants 7 and 8 and the deceased 
Antony and for recovery of his share of the profits. The 8th 
defendant was appointed Receiver by the Court. Under the 
orders of the Court, he sold the right of the sub-contractors to 
recover the amount of debt from Veeran Haji (1.e., due from 
his heirs and from his assets) in public auction. The plaintiff 
in the present suit purchased this right for Rs. 8,700 and de- 
posited the sale value in Court. After the confirmation of the 
sale the Receiver under the orders of the Court executed an 
assignment deed to the plaintiff authorising him to recover the 
debt. This assignment deed referred to as Ex. A in the judg- 
ment of the Lower Court but not admitted by it in evidence has 
been admitted by us for the purpose of this appeal subject to 
the proof of its genuineness. The plaintiff’s suit to recover the 
amount claimed is based on this deed of assignment. 
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Exhibit A, the assignment deed, after reciting the sub-con- 
tract between the deceased Veeran Haji and defendants 7, 8 
and Antony and referring to O. S. No. 76 of 1927 proceeds as 
follows :— 


“In that suit I was appointed Receiver for realising the above amount from 
Veeran Haji as also for performing other duties regarding the partnership 
On sale by auction after due advertisement within the Court premises, the 
amount thus due from Veeran Haji under orders from Court to sell it by 
public auction as a debt due to the partnership, you have bid for Rs. 8,700 and 
deposited the whole purchase money under orders from Court. Hereby also 
I empower you under orders from Court to recover the debt (Edavadu) sold 
under orders from Court by me as Receiver and purchased by you in auction 
and assign to you the same. None of us but you alone have hereafter any 
right or voice in realising the full amount as per accounts due to Anthappan, 
the heirs of the deceased Anthony and meas sub-contractors under Veeran 
Haji from Veeran Haji’s heirs and assets or to alienate it in any way. This 
assignment deed 1s executed under orders from Court.” 

Defendants 1 to 6 contended inter alia that the assignment 
in favour of the plaintiff is not valid and that the plaintiff is 
not entitled to institute the suit. Issue 7 relates to this plea 
and it runs as follows :— 


“Is the assignment relied upon by the plaintiff true and 
valid.” Treating this as a preliminary issue, the validity of the 
assignment deed was attacked on the ground that it offended 
the provisions of S. 6 (e) of the Transfer of Property Act, 
which says that “a mere right to sue cannot be transferred”. 
It was contended on behalf of defendants 1 to 6 that having 
regard to the terms of Ex. A the suit is not to recover a debt 
or a liquidated sum, that the assignment of a right to recover 
an unliquidated sum is only an assignment of a bare right to 
sue and is therefore invalid. On the contrary, the plaintiff 
contended that having regard to the facts of the case, there was 
clearly a debt due from the deceased Veeran Hajito defend- 
ants 7,8 and 9 to 11 and that it was this debt that had 
accrued that was transferred under Ex. A and the suit does 
not therefore offend the terms of S. 6 (e) of the Transfer of 
Property Act. 


The learned Subordinate Judge held that it is clear from 
the assignment deed itself that what has been really sold is the 
right to recover the amount that might be found due by Veeran 
Haji on the taking of accounts and not merely Rs. 25,000 at 
which the amount due has been estimated and being of that 
opinion he dismissed the suit accepting the contentions of 
defendants 1 to 6. 
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The arguments urged in the Lower Court have again been 
urged before us. We may say that the arguments in support 
of the appeal advanced by the learned counsel for the appellant, 
which we will presently refer to, do not help him. He referred 
us to two classes of cases, one of which relates to suits where 
the principal assigned his rights to recover moneys due to him 
by his agent on taking accounts. See Ramiah v. Rukmani 
Ammniall, Madho Das v. Ramji Patak? and Rajeswar Saha v. 
Sheikh Yadalı3. Generally stated, these cases may be said to 
proceed on the principle that “‘the right assigned is substantially 
a right to money belonging to the principal which is in the 
hands of the agent” and is therefore assignable though “ it 
may be that before it can be ascertained what sum is due, 
accountsmay have to be taken if necessary, but this fact would 
not by itself turn the transaction into a mere right to sue”’ 
(see observations of Abdur Rahim, J. in Ranuah v. Rukmant 
Amunall). It is clear that the case before us does not fall 
within this principle. Having regard to the facts, on no reason- 
ing can it be said that the position of defendants 7, 8 and 9 to 
11 is that of principals who have assigned their rights to sue 
their agent for moneys due from him. The second class of 
cases relate to the principle now embodied in S. 29 (2) of the 
Indian Partnership Act that: 

«Tf the firm is dissolved or if the transferring partner ceases to bea 
partner, the transferee is entitled as against the remaining partners to receive 
the share of the assets of the firm to which the transferring partuer is entitled, 
and, for the purpose of ascertaining that share, to an account as from the 
date of the dissolution.” 

The argument based on this principle was not advanced 
before the Lower Court. However it may be said that the facts 
do not show that the deceased Veeran Haji and defendants 7, 
8 and 9 to 11 ever formed a partnership. The relation between 
them was not that of persons who have agreed to share the 
profits of a business carried on by all or any of them acting for 
all. There was no doubt a partnership between defendants 7, 
8 and 9 to 11, but between them and the deceased Veeran Haji 
there was no partnership. Veeran Haji had simply employed 
them as sub-contractors to work under him. 


Though the above line of argument does not help the 
appellant we think he is entitled to succeed having regard to 





1, (1912) 24 M.L.J. 313. 2. (1894) I.L.R. 16 All, 286. 
3 (1932) 57 C.L.J. 46. 4. (1915) 3 K.B. 499. 
21 
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one admitted fact in the case, which in our opinion clearly 
shows that a debt had accrued to defendants 7, &and 9 to 11 
by the time of the assignment deed, Ex. A and that such a debt 
being assignable in law, the plaintiffs suit is maintainable. It 
is not disputed and the fact is referred to in the plaint also, 
that on the 12th April, 1929, though by that time Veeran Hajı - 
had died the final amount due to him was paid by the Railway 
Company. The assignment deed in favour of the plaintiff 1s 
dated 1930. Under the sub-contract, as already stated, Veeran 
Haji is entitled to take from the amount paid to him by the 
Company a commission of 10 per cent. on earthwork and 24 
per cent. on culvert work and the whole of the balance should 
go to the'sub-contractors (see paragraph 7. of the plaint). 
When the value of the work of Veeran Haji was ascertained 
and the amount due was paid to him, the' sum due to the 
assignors by the plaintiff became definite as it could be found 
by process of arithmetical calculation. If this view is correct, 
as we think it is, then at the time of the assignment it must be 
held that a liquidated amount had become due to the assignors 
of the plaintiff. If so, the assignment of rights under Ex. A 
amounts to an assignment of what is more than a mere right 
to sue for accounts and does not therefore offend the provi- 
sions of S. 6 (e) of the Transfer of Property Act. The data 
to fix the definite amount due to defendants 7, 8 and 9 to 11 
being available, the mere fact that a calculation will have to be 
made before determining the exact amount will not make that 
amount any the less a debt due to defendants 7, 8 and 9 to 11 
validly assignable in law. This reasoning finds support in the 
decision in the Court of Appeal reported in O’Driscoll v. 
Manchester Insurance Committee! brought to our notice by 
the learned Advocate-General at the end of the argument. In 
that case it was held that: 


“Where a panel doctor has done work under his agreement with the 
insurance committee, and the committee have received funds in respect of 
medical benefit from the National Insurance Commissioners, there is a debt 
owing or accruing from the insurance committee to the panel doctor which 
may be attached under O.45, R. 1, notwithstanding that as a matter of calcu- 
lation the exact share payable to him may not yet have been ascertained.” 


It was there contended that “there cannot be a debt 
until the amount has been ascertained”. But this contention 
was repelled by Swinfen Eady, L. J., with the observation: 
Be ee eee 

1. (1915) 3 K. B. 499, 
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« Here there is a debt, uncertain in amount, which will become 
certain when the accounts are finally dealt with by the 
Insurance Committee”. Asin that case the Insurance Company 
had admittedly * at all times ample funds in their hands for the 
purpose of paying what might be found due to Dr. Sweeny ” 
and therefore there was in that learned Judge’s opinion “a 
debt owing or accruing from the insurance committee to 
Dr. Sweeny”, so in this case after the admitted payment of 
the money to Veeran Haji (i.¢., his heirs), by the Railway 
Company, they had ample funds in their hands for the purpose 
of paying what might be found due to defendants 7, 8 and 9 
to 11 and so there was in our opinion a debt owing or accruing 
from Veeran Haji’s heirs to the assignors of the plaintiff and 
this debt they could validly assign to the plaintiff. If we are 
prepared to accept this reasoning Mr. Venkatarama Sastri 
frankly admitted that he has nothing to say against it. 


For the above reasons we set aside the decision of the 
Lower Court on the preliminary issue and remand the case for 
disposal after considering the other issues. The respondents 
will pay the appellant his costs here and in the Court below. 


The Court-fee will be refunded. 


Be Vee Ve Case remanded. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. JusTicE BUTLER. 


The Public Prosecutor .. Appellant* . 
U. 
M. Munisamı Naidu .. Respondent (Accused). 


Penal Code (XLV of 1860), S. 294-A—Shop-keeper conducting chit— 
Prise-winners given articles—Ultimate benefit reserved to non-prise-winners 
also—O fence if constituted. 


The accused, who was a cycle and gramophone dealer, conducted two 
chits at his shop after having invited the members of the public to take part in 
them. There were to be a hundred members for each chit and the subscriber 
was to pay a subscription of Rs. 3 for twenty months, Every subscriber was 
offered a gramophone or a cycle as he chose at the time of becoming a sub- 
scriber. There was to be a drawing every month and the subscriber whose 
name was drawn was at once given the article he wanted and he was relieved 


ue 
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from liability to pay further subscriptions. In the twenty-first month the 
subscribers who did not win prizes were each given a cycle or a gramophone. 


Held, that the chit business was clearly a lottery and the accused was 
liable to be convicted under S. 294-A, Indian Penal Code 


Venkatramana v. Sanyasayva, (1933) 66 M.L.J. 76, dissented from. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Taluq Magistrate of Cuddalore in C. C. No. 1 of 1933 on his 
file. | 


A. Narasimha Aiyar for appellant. 
V. L. Ethiraj for accused. 
The judgment of the Court was delivered by 


The Chief Justice.—The respondent was charged before the 
Taluq Magistrate of Cuddalore with an offence under S. 294-A, 
Indian Penal Code, and was acquitted. Government now 
appeals against that acquittal. The respondent is a cycle and 
gramophone dealer keeping a shop for that purpose; and the 
case for the prosecution is that, besides carrying on that per- 
fectly legitimate business, he got up a lottery after having 
invited members of the public to take part in it and also: that 
he kept an office or place for the purpose of drawing the 
lottery which was not authorised by Government. First of all, 
we have got to see what this scheme of the respondent which 
is alleged to be a lottery, provided for. That is set out in 
paragraph 3 of the Magistrate’s order. It is evident that the 
respondent started two chits—as they are described by the 
Taluq Magistrate—one in February, 1932 and the other in 
March, 1932. The conditions of these chits, or whatever 
description the scheme merits, are contained in two documents, 
Exs. D and D-1. There were to be a hundred subscribers in 
each section. The subscription was fixed at Rs. 3 a month and 
the transactions covered a period of 20 months. Every sub- 
scriber was offered a gramophone with a needle box and some 
records or a cycle with accessories; and when joining the chit 
the subscriber had to state whether he wanted a gramophone 
or a cycle. There wasto bea drawing every month for 20 
months. The subscriber whose number or name was drawn at 
one of these monthly drawings was at once given the article 
he wanted and was relieved from liability to pay further sub- 
scriptions. In the twenty-first month the subscribers who did 
not win prizes, that is to say, whose names or numbers had not 


y 
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been drawn and who had not received a prize in the shape of 
a cycle or gramophone were each given a cycle or a 
gramophone. The result of this is that those whose names or 
numbers were drawn earlier derived a far greater benefit than 
those whose names or numbers were drawn later. The 
successful subscriber whose name or number happened to be 
drawn in the first month would get for his Rs. 3 either a cycle 
or agramophone and thereafter contribute nothing towards the 
scheme, whereas the unsuccessful ones continued to subscribe. 
There, therefore, was provided for a very substantial gain toa 
subscriber, which gain was dependent purely upon chance, that 
is to say, upon his name or number being drawn at any one of 
the monthly drawings. In our opinion, this was clearly a lottery 
and, that being so, as the drawings took place in the respond- 
ent’s shop, it appears to us that, although he may have kept 
that shop for the purpose of carrying on his legitimate business 
of selling gramophones and cycles to the public, he might 
rightly be said also to be keeping a place for the purpose of 
drawing a lottery. But it is not necessary to express any more 
definite opinion upon that part of the case than we have already 
expressed because, if this is a lottery as we hold it to be, we 
are satisfied that the respondent did publish in Exs. D, D-1, a 
proposal to deliver goods on an event or contingency relative 
or applicable to the drawing of the ticket, lot or number, and, 
if that is so, he committed an offence under the latter portion 
of S. 294-A, Indian Penal Code. Some difficulty has arisen 
in this case by reason of a judgment of Ramesam, J. in 
Venkatramana v. Sanyasayyal, From the facts of that case, 
our learned brother was dealing with a scheme similar to this. 
In fact we are unable to see that it differs in any important 
respect. Our learned brother was of the opinion that there was 
certainly in that scheme an element of chance and that for that 
reason it was in a sense a lottery; but he was of the opinion 
that there was no scope for an offence or an invitation to the 
public asking them to join as the whole transaction was started 
with a definite number of ascertained persons and no outsider 
could ever join in the transaction after it had started. 
Accordingly he was of opinion that no offence had been 
committed. It must be observed that in the case now before 
us the scheme provided for a division of subscribers into 
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sections of a hundred. As the number of subscribers became 
100, that section was closed and the subscribers who came in 
later were put into the next section and as those numbers ex- 
ceeded 200 those who came in after were put in still another 
section. That isto be found from both Exs. D and D-1. We 
do not know whether in the case referred to there was a 
similar provision but, in our Opinion, it does not make any 
difference whether there was only one section containing 100 
subscribers or whether there was provision for more sections 
each of them containing 100 subscribers. Our learned brother 


bases his opinion upon the fact that the number of persons 


was ascertained, namely, T00, and it is upon that ground that 
although of the opinion that the scheme was possibly a lottery, 
he held that no offence had been committed. With great 
respect to our learned brother, we are unable to see that this 
affects the question. The subscribers are formed into sections 
obviously for the sake of convenience, and members of the 
public were asked to become members of the sections. Each 
section no doubt is limited to 100 but the excess numbers 
become members of other sections. As soon as each section is 
complete the lottery commences. It is clearly a lottery. The 
public are asked to join in it and, if that is so, an offence 
falling within the latter part of S. 294-A, Indian Penal Code, 
is clearly committed. We-are unable to agree with the 
decision in Venkatramana v. Sanyasayyal. 

The acquittal of the respondent must, therefore, þe set 
aside and substituted therefor there must be a conviction 
under S. 294-A, Indian Penal Code (latter part) and the res- 
pondent must be punished with a fine ot Rs. 50, in default of 
payment of which he will undergo one week’s simple imprison- 
ment. 


BVV. Acquittal set aside. 


1. (1933) 66 M.L.J. 76. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp THANKERTON, Lorp SALVESEN AND SIR 
JoHN Wa xtis. 


Babu altas Govindoss Krishnadoss .. Appellani* 
v. 
The Official Assignee of Madras and others .. Respondents. 


Contract Act (IX of 1872), Ss. 247, 253, 262,263—Surviving partner in 
fiduciary relation towards representative of deceased partner—Right of sur- 
viving partner to deal witl: and dispose of the partnership assets for purposes 
of realisation and winding up—Minor partner’s admission to benefits of part- 
nership—Hindu Lew—Re-unton—Onus probandi. 


There being no material difference between Ss. 253, 262 and 263 of the 
Indian Contract Act, 1872, and the corresponding provisions of Ss. 24, 39 and 
38 of the English Partnership Act, 1890, the principles laid down ın the deci- 
sions of the English Courts are equally applicable in considering an identical 
question arising under the Indian Act. 


Held, ona construction of Ss. 253, 252 and 263, Indian Contract Act, that 
the right of the representatives of a deceased partner is one of property and 
does not rest merely on contract, and the surviving partners, who have the 
right and duty to realize the partnership property, hold a fiduciary relation- 
ship towards the deceased partner’s representatives as regards his interest in 
the partnership property. 


The representatives of a deceased partner may be saidto havea general 
lien‘ upon the surplus assets of the partnership in respect of the deceased 
partner’s interest in the partnership on taking the partnership account, but 
that lien does not attach to any individual asset of the partnership property so 
as to affect or interfere with the surviving partner’s right to deal with and 
dispose of any such asset for the purpose of realization and to give a good 
title to persons dealing in good faith with him in respect of such property. 
The surviving partner’s right of dealing with and disposing of the partnership 
assets being, however, limited to the purposes of realization, the good faith 
required of persons dealing with him must be good faith that the transaction 
(whether a sale or mortgage) is incident to, and for the purpose of, the wind- 
ing up of the partnership business, (as, for instance, for payin 
the partnership debts). 

Held, accordingly, that on the dissolution of a partnership by the death 
of one of the partners, (S. 253, Cl. 10), the representative of the deceased 
partner is entitled to call the surviving partner to account for the deceased 
partner’s share as it stood at his death and to have his claim satisfied out of 
the assets of the dissolved partnership free from debts, secured or unsecured, 
incurred by the surviving partner, except in so far as these were incurred for 
the purposes of winding up, or so far as the creditors bona fide 
ably believed that they were so incurred. 


Hugh Stevenson & Sons, Ltd. v. Aktiengesellschaft, (1918) A.C. 239 and 
In re Bourne, (1906) 2 Ch. 427, relied on. 


In re Langimead’s Trusts, (1855) 20 Beav. 20. 52 E.R. 509, distinguished. 

In order to render a minor partner’s share inthe assets of the firm liable 
for the firm's debts under S. 247 of the Contract Act, it must be established 
a — 


x P.C. Appeals Nos. 101 to 106 of 1932. 8th May, 1934. 
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that the minor was “admitted to the benefits of partnership” in terms of that 
section. ; 


After a complete partition between members of a joint Hindu family, the 
burden of proving that there was a subsequent re-union rests upon the party 
relying on such re-union. Held, on the evidence, that the burden had not 
been discharged in the present case. ’ 


Consolidated Appeals Nos. 101 to 106 of 1932 froma 
judgment, dated the Ist April, 1931, of the High Court, 
Madras, which reversed the decree of Mr. Justice Venkata- 
subba Rao in the exercise of the High Court’s Original Civil 
Jurisdiction. 

The judgment of Mr. Justice Venkatasubba Rao is reported 
in 57 M.L.J. 404. 

The principal question for determination on the appeals was, 
whether persons who bona fide purchased from a continuing part- 
ner of a dissolved partnership specific property belonging to the 
firm acquired a good title to such property. 

De Gruyther, K.C. and S. Hyam for appellant. eae trial 
Judge was right in holding that there was no re-union between 
any members of the family after the separation: Balabusx v. 
Rukhmabatl, Balkishen v. Ram Narain? and Palani v. Muthuven- 
katachala3. l 

A continuing partner stands in a fiduciary relationship in 
respect of the outgoing’s partner’s share in the property: Hugh 
Stevenson & Sons, Lid. v. Aktiengesellschafts. 


The appellant-plaintiff, as the representative of a deceased 
partner, had a lien on the surplus assets: Lindley on Partnership, 
Oth Ed., page 438; Pollock and Mulla’s Contract Act, 2nd Ed., 
page 653. 


The surviving partner’s authority to deal with the assets 
continues only so far as may be necessary to wind up the partner- 
ship affairs; S.38, English Partnership Act, 1890; In re Bournes. 

As regards the application of S. 247 of the Contract Act by 
the Appellate Court, refers to Sanyasi Charan Mandal's cases. 

Dunne, K.C., Strangman and Vere Mockei for respondents.— 
The representatives of a deceased partner have no right to follow 
the partnership property as against a purchaser from the surviv- 
ing partner though with notice: Re Langmead’s Trusts? 
«The representative of a deceased partner has no specific 





1. (1903) L.R. 30 I.A. 130: LL R. 30 Cal, 725 (P.C.). 
2. (1903) LR.30IA 139-T.L.R 30 Cal 738 (PC), 
3. (1924) L.R. 52 I.A. 83: LL R. 48 Mad. 254: J8MLJ.8 P.C.). 
4, (1918) A C. 239. (1906) ) 2 Ch. 427. 
6. (1922) L.R. 49 I.A. 108: I.L.R. 49 Cal. 560: 43 Lj. 41 (P.C). 
7. (1855) 20 Beav. 20: 52 E.R. 509. 
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interest in, or claim upon any particular part of the partnership 
estate. The whole property therein accrues to the surviving 
partner, and he is the owner thereof both at Law and in Equity”, 
per Lord Westbury in Know v. Gyel. 

The surviving partner is not the trustee of a deceased part- 
ner’s representative: Rodriguez v. S peyer?. 

There is no foundation for the “‘partner’s lien” claimed by the 
appellant: In re Bourne3, per Fletcher Moulton, L.J. 

Narastnham and Chunna Durai for other respondents. 


8th May, 1934. Their Lordships’ judgment was delivered 
by 

Lorp THANKERTON.—These are six consolidated appeals 
from six decrees all dated the Ist April, 1931, made by the 
High Court of Judicature at Madras in its civil appellate 
jurisdiction, which reversed six decrees of different dates made 
by the same Court in its ordinary original civil jurisdiction. 
As will be seen later, a decision in the leading appeal (No. 101 
of 1932) will, in effect, apply equally in the remaining appeals. 


Babu alias Govindoss Krishnadoss, who is appellant in all 
the appeals, was plaintiff in the principal suit (C. S. No. 622 of 
1923), which was filed through his next friend Laldoss, his 
uncle, on account of his then minority, on the 30th August, 1923, 
and is the subject of the leading appeal. The appellant’s father, 
Krishnadoss, died on the 13th August, 1908, and the main 
question is whether his father’s interest in the business carried 
on under the name of Muralidoss Ramdoss & Co. was that of 
a partner or of a member of an undivided Hindu family. If 
the latter be the correct view, the appeals admittedly fail; if 
the business was a partnership, a question arises whether the 
interest of the appellant’s father is affected by debts, secured 
and unsecured, contracted by the firm some years after the 
date of his father’s death, and, if so, to what extent? 


The Trial Court held that the firm at the time of the death 
of the appellant’s father was an ordinary partnership and that 
the debts subsequently contracted by the firm did not affect his 
interest in the firm. On appeal the High Court held that the 
firm was a joint Hindu family firm; they further held that, 
even if it was a partnership firm, the interest of the appellant’s 





1, L.R. 5H. L. 656 at 675, 2. (1919) A.C, 59 at 89, 
3, (1906) 2 Ch. 427 at 434. 
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father in the firm was liable for the debts subsequently 
contracted. 

The following pedigree shows the relationship of the 
appellant in the family in question and the parties to the 
principal suit, so far as they are members of the family :— 


Ramdoss Ghanshamdoss 
(d. 17th October 1879) 
m. Kamalabai or Akka 


| | 
Muralidoss Govardandoss Balamukun- ern Siba 
(d. e (d. a doss doss doss 
1 


i (b. 1866) (b. 1869) (b 1878) 
m. Yasodabai m. Kammubai (d. 1896). (d. 1911). (alıve). 
or Jessubai (d. January 1926) 
or Jessu. a 
oss | | 
Putlibai Krishna- Gokuldoss Dwarakdoss 
alias Nani doss (b. Ist defendant 2nd defendant 
or 16th May (b. 6th April (b. 12th Novem- 
Nanu 1884) 1885) ber 1891) (d. 
m Lal- (d.13th m. Gangabaı. 14th Januarv 
doss. August 1908) 1925) m. Jamna 
m. Radhabai Bai 
4th defendant. | 
Ramdoss 
Babu 3rd defendant 
alias Govindoss (b. 9th August 
(b. 18th pen 1914). 


plaintiff. 


The following facts may be taken as beyond controversy 
in the appeal. The appellant’s ancestor, Ramdoss Ghansham- 
doss, came to Madras and carried on a business in cloth, money- 
lending and yarn, and acquired landed properties, houses and 
gold and silver. He died in 1879, leaving five sons, of whom 
two—Murali and Govardan—were then major. Thesetwo sons 
carried on the business as the managers of a joint Hindu 
family business until 1890, by which time their younger bro- 
thers Balamukun and Bhagwan had become major, while Sub- 
baraya wasstill minor. In 1890, as the result of a demand by 
Balamukun and Bhagwan and their mother, Kamalabai Amma, 
as guardian of Subbaraya, and submissions by the parties, a 
panchayat award, dated the 27th September, 1890, was made, 
under which admittedly a partition was effected of the shares 
of the three younger brothers, and the family business was 
allotted to the shares of the two elder brothers, Murali and 
Govardan, the younger brothers ceasing to have any interest 
therein. 
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The principal matter of controversy is whether this award 
left Murali and Govardan as undivided coparceners or as 
partners in the business, and, 1f they were partners, whether 
there was a subsequent re-union between them. But, without 
prejudice to these questions, it is the fact that they carried on 
the business until 1906 when their respective sons, Krishna and 
Gokul, were assumed into active management, and thereafter 
it was carried on by them and the survivors until about 1919, 
or later when the business began to get into difficulties and, 
ultimately, on the 28th November, 1924, Gokul and Dwarka 
were adjudicated insolvents. Throughout the whole period 
from 1879 to this date the business was carried on under the 
style of Muralidoss Ramdoss & Co. 


In the opinion of their Lordships, the first question to be 
determined is whether the award of 1890 effected a partition 
between the shares of Murali and Govardan, and that depends 
on the construction of the award, in regard to which the sub- 
sequent acting oi the parties is not relevant. Their Lordships 
agree with the view of this matter taken by the Trial Judge 
and they are unable to agree with the view expressed by 
Ramesam, J., ın which Stone, J., concurred. The award itself 
appears to contain a narrative of every material surrounding 
circumstance, and it divides the properties into five shares, 
equal in value but varying ın character, and has appended to 
it receipts for the shares. Their Lordships are clearly of opi- 
nion that the award effected a complete partition between each 
of the five brothers, and they agree with the reasons given by 
the learned Trial Judge. It follows that Murali and Govardan 
were left by the award as partners in the business, the interest 
of each partner being one-half, and the burden of proving that 
there was a subsequent re-union rests upon the respondents. 
It may be observed that there is nothing unusual in this parti- 
cular burden of proof; it means that the evidence of the change 
from partnership to coparcenary must be sufficient to satisfy 
the Court that in fact it took place. It may further be observed 
that the circumstances of the partition may themselves ease the 
burden of proof in the sense that they provide a setting not 
unfavourable to re-union between certain of the parties to the 
partition. The present case appears to provide an illustration 
of this, for the narrative in the award makes‘clear that the 
demand for separation came from the three younger brothers, 
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who stated that they would have no concern at all with the 
profit and loss of the business thereafter, and, while in law the 
award effected a separation of the interests of Murali and 
Govardan in the business, it would be natural enough for them 
to carry it on in fact as a coparcenary business. If, on the 
other hand, it had appeared that the partition had originated, at 
least partly, in the desire of these two brothers to separate, the 
burden of proof of the change would have been a heavier one. 


Bearing in mind that the respondents require to establish 
by the evidence that a re-union had taken place prior to the 
death of Krishna on the 13th August, 1908, the documentary 
evidence between the date of the award of 1890 and the death 
of Krishna may be first considered. In the first place, there is 
a series of formal documents, such as plaints, sale deeds and 
mortgages, beginning in 1893 and ending with a mortgage deed 
of the 20th December, 1907, which, with the exception of a 
mortgage deed of the 4th November, 1907, do not afford any 
positive evidence in favour of the respondents, but, on the 
contrary, most of these documents afford positive evidence of 
co-partnership. But there are two outstanding documents in 
this period, the first of which consists of public notices by 
handbills and by advertisement in the “ Madras Mail ” and the 
“ Fort St. George Gazette,” on the 20th to 23rd October, 1906, 
which informed the public that Krishna and Gokul had been 
admitted by Murali and Govardan as “ partners in our company” 
from the 19th October, 1906, and that the name of the firm 
would still he Muralidoss Ramdoss and Company. The other 
document is a letter addressed by Murali to Krishna and 
Gokul on the 13th February, 1907, in the following terms :— 
“« My brother Govardandoss is very ill and unable to attend to 
business; I am now in a poor state of health and I am advised 
to take rest. I am desirous of handing over the management 
of our business to you. You will therefore hereafter conduct 
the business of the firm of Muralidoss Ramdoss and Company 
and under the same name. I will if necessary give you any 
advice you may want till our partnership is dissolved by a 
proper deed. I will not object to buying and selling goods.” 
The letter is stamped with an eight annas stamp. The refer- 
ence to the dissolution of their partnership by a proper deed, 
in their Lordships’ opinion, is inconsistent with anything but 
partnership. The writer of the letter died less than ten weeks 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 173 


later. The subsequent mortgage deed of the 4th November, 
1907, will be referred to later. 

The remaining documentary evidence consists of a series 
of account books beginning in 1893, and, with intervals, coming 
down to about 1909. The various accounts and the entries 
have been fully reviewed in the judgments of both the Courts 
below, and counsel for the respondents submitted an elaborate 
and able argument on them, but their Lordships are unable to 
draw any conclusive inferences from them, as they are not 
kept on any distinct system clearly based on either coparcenary 
or partnership. 


On the death of Krishna, he was survived by the appellant, 
then less than a year old, and by Govardan and his sons Gokul 
and Dwarka, the latter being still minor. These four would 
then have constituted the joint family alleged by the respond- 
ents. There seems to be little doubt that Govardan, who died 
in September, 1909, was not in a condition fit for active 
business, and that Gokul really controlled the business from 
this time onwards, though Dwarka may have been associated 
with him in it after he became major in the end of 1909. 
After the death of Govardan the business appears to have 
been consistently described in formal deeds and plaints as a 
coparcenary business, which is in striking contrast to the 
description in similar documents prior to the death of Krishna, 
with the exception of the one mortgage deed of the 4th 
November, 1907, which describes the business as that of a joint 
Hindu trading family. It appears clearly that the learned 
Judges of the Appellate Court mainly based their finding of a 
previous re-union on this particular deed, but, in their Lord- 
ships’ opinion, such an isolated instance is quite an insufficient 
support for such a conclusion, unless it were made clear that 
Krishna was an active party to it, The deed itself refers toa 
previous mortgage deed of the 5th January, 1907, and wrongly 
narrates that the parties had been described in the earlier deed 
as “members of a joint Hindu trading family merchants 
carrying on business in co-partnership,” whereas the actual 
description was only ‘merchants carrying on business ın co- 
partnership”. It is proved that by the 4th November, 1907, 
Krishna was already afflicted by the wasting disease from 
which he died nine months later, and, though he may have 
been mentally unaffected, it is quite probable that he was not 
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involved in the revisal of this particular deed. It may be 
further noticed that there is a subsequent mortgage deed of 
the 20th December, 1907, in which Govardan, Krishna and 
Gokul are described as the only surviving partners of the firm, 
and that, after Krishna’s death, there is a series of plaints, in 
which the business was described as a partnership, and which 
were all amended a month after Govardan’s death so as to 
assert that it was a coparcenary. If suspicion were a legitimate 
source of evidence, there is as much room for its consideration 
in these contemporaneous circumstances, as in the other circum- 
stances to which the learned Judges in the Courts below appear 
to have attached some importance. Their Lordships desire to 
observe that, in their opinion, such circumstances as the basis 
on which the appellant’s plaint was originally framed, or the 
absence of Gokul and Laldoss from the witness box, or the 
absence of the accounts from 1890 to 1893, there being no 
evidence of their being wilfully withheld, are insufficient to 
overcome the positive evidence afforded by the documents or 
to prove sufficiently any re-union prior to the death of Krishna. 


Their Lordships are of opinion that the respondents have 
failed to prove any such re-union, and that accordingly, at the 
time of Krishna’s death, the business was a cO-partnery, in 
which Krishna, Govardan and Gokul were partners. The 
appellant claims that Krishna then held a half share, Govardan 
and Gokul being each entitled to a one-fourth share. The 
respondents contended that, the presumption being for equality, 
Krishna was only entitled to a one-third share. Their Lordships 
are of opinion that the appellant’s view is the correct one. At 
the death of Murali in the previous year, Krishna became 
entitled to his share, and, in their Lordships’ opinion, the 
proper inference is that the surviving partners agreed that this 
share should be left in the business, thus giving Krishna a one- 
half interest in it. It follows that the appellant is entitled to call 
the surviving partner, Gokul, who also represents Govardan, 
the other partner who survived Krishna, to account for Krishna’s 
one-half share as it stood at the latter’s death. 


In the present suit the appellant seeks to recover a one-half 
share of inter alia certain immovable properties which were 
owned by the partnership prior to Krishna’s death. Certain of 
the respondents are secured creditors of Gokul, who hold one 
or more of these properties as part of their security. The other 


La 
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respondents are the Official Assignee of Gokul’s estate and 
certhin unsecured creditors of Gokul. The main question is 
whether the appellant is entitled to have his claim satished out 
of the assets of the dissolved partnership, including the immov- 
able properties in suit in preference to the claims of any 
creditors, secured or unsecured, in respect of debts incurred by 
the firm long subsequent to the dissolution of the partnership 
by the death of his father Krishna, or whether his claim is 
merely that of a creditor on the insolvent estate of the firm. 
If the latter be held to be the correct view, the respondents 
further contended that the appellant’s claim fell to be postponed 
to the claims of the other creditors by virtue of S. 262 of the 
Indian Contract Act. 

There being no contract of partnership, the provisions of 
the Indian Contract Act, 1872, apply to this case without 
qualification, and the partnership was therefote dissolved by 
the death of Krishna (S. 253, sub-S. 10). Provision is made 
for the winding up of the business so dissolved by S. 263, which 
provides as follows :—“ After a dissolution of partnership the 
rights and obligations of the partners continue in all things 
necessary for winding up the business of the partnership.” In 
substance this is identical with S. 38 of the English Partnership 
Act of 1890. As regards the partnership property and its 
application, the following provisions of the Indian Act are 
material, viz. :— 

«253,—(1) All partners are joint owners of all propeity originally brought 
into the partnership stock or bought with the money belonging to the partner- 
ship or acquired for purposes of the partnership business. All such property 
is called partnership property. The share of each partner ın the partnership 


property is the value of his original contribution increased or diminished by 
his share of profit or loss. 

(2) All partners are entitled to share equally in the profits of the 
partnership business, and must contribute equally towards the losses sustained 
by the partnership. 

262. Where there are joint debts due from the partnership and also 
separate debts due from any partner, the partnership property must be applied 
in the'first instance in payment of the debts of the firm, and, if there is any 
surplus, then the share of each partner must be applied in payment of his 
separate debts, and the surplus (if any) in payment of his separate debts or 
paid to him. The separate property of any partner must be applied first in 
the payment of his separate debts, and the surplus (if any) in the payment of 
the debts of the firm.” 


These provisions are among the rights and obligations 
which are continued after dissolution for the purposes of 
winding up by S. 263, and, in their Lordships’ opinion, there is 


P.C. 
Babu 
J. 
The 
Official 
Assignee 
of Madras. 


Lord 
Thankerton. 


P.C. 
Babu 


V. 
The 
Official 
Assignee 
of Madras. 


Lord 





Thankerton. 


176 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


no material difference between them and the provisionsof Ss. 24 
and 39 of the English Act, except that S. 262 of the Indian 
Act is in more absolute terms than S. 39 of the English Act. 


The English authorities are fully and carefully reviewed 
by the learned Trial Judge, and, in their Lordships’ opinion, 
the principle laid down in them is equally applicable to the 
present case. j 

It is clear on these authorities that the right of the repre- 
sentatives of the deceased partner is one of property and does 
not rest merely on contract, and that the surviving partners, 
who have the right and duty to realise the partnership property, 
hold a fiduciary relationship towards the deceased partner’s 
representatives as regards his interest in the partnership pro- 
perty, though the latter have no such right in any individual 
asset of the partnership property as will entitle them to 
interfere with the surviving partners’ right to deal with and 
dispose of any such asset, for the purpose of realisation. But 
it must be particularly noted that the surviving partners’ right 
of dealing with and disposing of such asset is limited to the 
purposes of realisation. The most recent case on the nature of 
the relationship is Hugh Stevenson & Sons, Lid. v. Aktienge- 
sellschafi fur Cartonnagen-Industrie}). It follows that the 
appellant is entitled to an accounting for the assets of the 
partnership property free from debts, secured or unsecured, 
incurred by the surviving partners or partner, except in so far 
as these were incurred for the purpose of winding up, or so 
far asthe creditors bona fide and reasonably believed that they 
were so incurred. The case of Langmead’s Trusts? is not 
inconsistent with this principle, for in that case the retiring 
partner had already received an amount representing his share 
of the partnership assets, and the only right left to him was a 
contractual right to have the debts of the dissolved firm paid 
out of the assets'of the firm by his late partner, to whom he 
had assigned his interest in them. Though the creditor had 
notice of this arrangement it was held, in view of the lapse of 
six years, that he was entitled to assume that the firm’s debis 
had been already discharged. That case does not bear on the 
tight of a deceased partner’s representative to have an account 
for such partner’s share. 


a a 
1. (1918) A.C. 239 2. (1855) 20 Beay. 20: 52 E. R. 509, 
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Both the Courts below have rightly regarded the case of P.C. 
Bourne v. Bournel as illustrating the application of the prin- Babu 
ciple in circumstances most analogous to those affecting the The 
secured creditors in the present case, and their Lordships agree eine 


with the view of that decision taken by the Trial Judge, but of Madras. 
they are unable to accept the view expressed by the High Court. Lord 
The principle is ‘thus expressed in Bourne’s casel by Romer, Thankerton. 
L.J. :— 

«When a partner dies and the partnership comes to an end, it is not only 
the right, but the duty, of the surviving partner to realise the assets for the 
purpose of winding up the partnership affairs, including the payment of the 
partnership debts. It is true that ina general sense the executors or administra- 
tors of the deceased partner may be said to havea lien upon the partnership 
assets in respect of his interest in the partnership on taking the partnership 
account, but that lien is not one which affects each particular piece of pro- 
perty belonging to the partnership so as to affect that property in the hands 
of any person dealing with the surviving partner in good faith. It is really 
what one may call a general lien upon the surplus assets, and does not affect 
each particular property so as to interfere with the mght of the surviving 
partner to deal with the separate properties belonging to the partnership for 
the purpose of realisation and to give a good title to persons dealing in good 
faith with him in respect of those properties. The power of the surviving 
pirtner of course extends to a sale, and it also extends to giving a mortgage 
on any particular part of the property belonging tothe partnership to secure 
in good faith one of the partnership debts.” 

That statement, in their Lordships’ opinion, rightly makes 
clear that the good faith must be good faith that the transaction 
is incident to, and for the purpose of, the winding up of the 
partnership business, and their Lordships are unable to agree. 
with the wider meaning attributed to it by the High Court. In 
that case the bank was held entitled to retain the security for 
their account, which had been given to them by the surviving 
partner, on the ground that they were entitled to consider the 
debt as a partnership debt. It was the continuation of a part- 
nership account still under the partnership name. Romer, L.J. 
says: i 

«When yòu find anaccount of that kind continued—and here itis only 
continued for something like nine months before the charge is given—the 
bankers, it appears to me, are entitled, in the absence of evidence showing the 
contrary, to assume and to be credited with the belief that the surviving 
partner ıs continuing it for the purpose of realisation, and that sums paid into 
that account.and sums drawn out of that account in the name of the partner- 
ship are paid in and drawn out for the purpose of the partnership.” 

In the present case, as pointed out by the Trial Judge, the 
earliest debt, in respect of which any of the respondents hold 


the properties in security, was not incurred before 1919— 
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eleven years after the dissolution of the firm—and the earliest 
of these securities was given in November, 1921. Further, 
these respondents admittedly dealt with Gokul as the manager 
of a joint Hindu family trading business. It is not possible 
for any of them, in that view, to suggest that they thought, 
and had reason to think, that Gokul was incurring the debt 
and giving the security as the surviving partner of a co-partnery 
engaged in winding up the business of a firm which had been 
dissolved in 1908. It follows that the appellant is entitled to 
have the properties in suit brought into account, freeof incum- 
brances created subsequent to the dissolution of the partnership, 
along with the other assets of the firm. In this view, the 
respondents’ contention under S. 262 of the Contract Act does 
not arise. 


Reference should be made to an alternative ground on 
which the High Court were prepared to base their decision 
against the appellant, viz., that the Court was entitled, in the 
state ot the evidence, to infer that, after the death of Krishna, 
the appellant, though a minor, was admitted to the benefits of 
the partnership in terms of S. 247 of the Indian Contract Act. 
Ramesam, J. states: “We must therefore infer in the absence of 
any member of the family giving us information on the point 
that the mother agreed and therefore the other partners 
admitted him to the benefits of the partnership at any rate.” 
‘The respondents’ counsel was not prepared to support this 
ground. In their Lordships’ opinion, no such inference could 
legitimately be made from the absence of the appellant’s 
mother from the witness box. Such an act of admission to 
partnership must be proved, but, in the present case, the possi- 
bility of such an act of admission appears to be completely 
negatived by the evidence as to the joint family basis on which 
the business was carried on subsequent to the death of Krishna. 


On the whole matter their Lordships agree with the con- 
clusionsof Venkatasubba Rao, J., the Trial Judge, and they will 
humbly advise His Majesty that the six decrees of the High 
Court, dated the Ist April, 1931, should be set aside, and that 
the six decrees of the High Court in its ordinary original civil 
jurisdiction which were thereby set aside should be restored. 
The appellant is entitled to his costs in these appeals, and also 
his costs of the appeals before the High Court in its civil 
appellate jurisdiction. 
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Solicitors for appellant: Barrow, Rogers & Nevill. 


Solicitors for respondents: Sanderson Lee & Co, H.S. L. 
Polak & Co. and Douglas Grant & Dold. 


Kk. J. R. Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE VENKATASUBBA Rao. 

Subbalakshmi Ammal and another .. Appellants* (Defts.) 


U 


A. Narayana Ayyar Respondent (Plaintiff). 


Widow—Surrender of widow's estate—Motives o f surrender whether 
material or relevant in deciding sts validity. 


The motives operating on the mind of a widow when she surrenders her 
estate are not relevant in deciding the question whether the surrender is 
valid. 

The only two qualifications fora valid surrender are: first, a surrender 
must be of the surrenderer’s whole interest in the estate in favour 
of the nearest reversioner or reversioners at the time of alienation 
and secondly, it must be no device to divide the property between 
the lady and the reversioner, it being equally fatal to the transaction whether 
the benefit is directly taken by the lady or by her nominees, subject of course 
to the proviso that the giving of a small portion to the surrendering widow for 
her maintenance is unobjectionable. Butthere 1s no warrant for importing a 
third and further condition, namely, that the motives operating on the mind of 
the widow must be of a religious or spiritual character. 

Challa Subbiah Sastri v, Patlury Pattabhiramayya, (1908) I L.R. 31 Mad. 
446, dictum of Sankaran Nair, J , applied 

Rangasamt Gounden v. Nachiappa Gounden, (1918) L.R.46J.A.72: LL.R. 
42 Mad. 523: 36 M.L.J. 493 (P.C.), Chowdhury Sureshwar Misser v. Mussam- 
mat Maheshrani,(1920) L.R. 47 I.A. 233: LL.R. 48 Cal. 100: 39 M.L.J. 161 (P.C) 
and Sivasubramania Pillai v. Piramu 4 uimal, (1925) 49 M.L.J. 128, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 66 of 1929 (Ar Se NOS 
of 1929, District Court, Trichinopoly) preferred against the 
‘decree of the Court of the District Munsif of Karur in O. S. 
No. 205 of 1927. 

T. M. Krishnaswami Aiyar and V. K. Mahadeva Sastri 
for appellants. 


N. Swaminatha Aiyar for respondent. 
The Court delivefed the following 


JUDGMENT.—This appeal raises the question of the 
validity of a surrender made by a Hindu female with a limited 
estate. The last male holder was one Sellamier, and the 
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plaintiff, who as the reversioner to his estate impeaches the 
transaction, is his half-brother’s son. After Sellamier’s death 
the property was taken by the widow, who in turn was 
succeeded by his daughters, Subbalakshmi and Alamelu, of 
whom the latter died in 1925, leaving a son Vaideeswara. 
Subbalakshmi, the surviving daughter, executed the settlement 
deed in question on the 28th October, 1926, in favour of 
Vaideeswara’s son Subbaratnam. On the following day, i.c., 
on the 29th October, Vaideeswara died. The Lower Courts have 
found that the object of the surrender was to benefit 
Subbaratnam, to whom Subbalakshmi was attached and in 
whom she was interested, and to divert the succession from the 
plaintiff, who in the ordinary course would, as the nearest 
Teversioner, have succeeded, Vaideeswara being then seriously 
ill and his death being imminent. The learned District Munsif 
has held that the motive that prompted the surrender does not 
affect its validity, but the lower appellate Court, taking a 
different view, has granted the plaintiff’s prayer. 


The point therefore to decide is, whether in regard toa 
surrender, the law makes the motive with which it is effected, 
relevant. The question must, in my opinion, be answered in 
the negative. What the requisites of a valid surrender are, 
has been considered by the Judicial Committee. According to 
the Hindu Law, the widow can accelerate the estate of the 
nearest heir by conveying it to him absolutely and destroying 
her life-estate. First, a surrender to be valid, must be of the 
surrenderet’s whole interest in the whole estate in favour of 
the nearest reversioner or reversioners at the time of the 
alienation ; a surrender being an effacement of the widow and it 
being impossible to conceive of a widow who is partly effaced 
and partly not so, a partial surrender, although absolute as to 
the part conveyed, cannot under the Hindu Law be effectual. 
Secondly, a surrender must be bona fide, that is, there must be 
no device to divide the property between the lady and the 
reversioner, it being equally fatal to the transaction, whether 
the benefit is directly taken by the lady or by her nominees 
subject, however, to the proviso, that the giving of a small 
portion to the surrendering widow for her maintenance is un- 
objectionable: Rangasam:t Gounden v. Nachtappa Gounden, 


1. (1918) L.R. 46 I.A. 72: LL R. 42 Mad. 523: 36 M.L.J. 493 (P.C). 
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Bhagwat Koer v. Dhanukhdhari Prashad Singh! and Chowdhury 
Sureshwar Misser v. Mussammat Maheshrani Misrain?. Their 
Lordships of the Judicial Committee in the first and the third 
of the cases mentioned above explain clearly what is meant by 
the expression ‘bona fide’ used in this connection. The transac- 
tion must be bona fide in the sense that the widow retains no 
benefit either directly or indirectly, t.e., there must be a com- 
plete relinquishment; 1f in the guise of a surrender, the widow 
enlarges her own estate in regard to a part, the so-called 
surrender will not be upheld. I do not think there is any 
warrant for importing a third and further condition, namely, 
that the motives operating on the mind of the widow must be 
of a religious or spiritual character. In regard to adoptions 
by widows, according to the Bombay Courts, the motive is 
irrelevant, but the law, as administered in this presidency, 
makes the motive material. There being no authority declaring 
that the motive of the surrendering a widow has any bearing, 
I should, for my part, be disinclined to introduce an uncertain 
and puzzling element, making it incumbent upon the Courts to 
embark upon an enquiry, often difficult and fruitless, as regards 
the motive for the transaction. The lower appellate Court, in 
holding that the motive was material, has mainly relied upon 
Sivasubramama Pillai v. Piramu Ammal8 to which decision I 
wasa party. There while delivering judgment, I observed: 

“Tf the transaction is a device to divide the estate, the surrender is 
clearly not bona fide; but the converse is not necessarily true, for want of 
good faith may be evidenced by other circumstances.” 

This passage, which has been chiefly relied on, must not 
be taken from its context. The argument put forward was, 
that there being no device to share the estate with the rever- 
sioner, the transaction should, on the authority of the Privy 
Council decisions, be upheld. We repelled that contention and 
tried to show that there was an objection equally fatal, if not 
more, namely, that the surrender was colourable and not 
intended to be operative at all. We observed accordingly: 

“Subsequent to the surrender, it does not appear that the appellant exer- 


cised any act of exclusive ownership from which unequivocal enjoyment or 
possession can be inferred,” 


Then we go on.to state, 


«Subbammal was more anxious that her daughter should ‘be provided 
for than that her son should take immediate possession of the estate. . . It 


1, (1919) L.R. 46 I.A. 259: T. L. R. 47 Cal. 466: 37 M.L.J. 513 (P.C.). 
2. (1920) L.R. 47 LA. 233: LL.R 48 Cal 100: 39 M.L J. 161 (P.C). 
3. (1925) 49 M.L.J. 128, 
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was not her intention that she should forthwith divest herself of the estate or 
that the surrenderee should enter into possession.” 


We also refer to a further fact, namely, that the widow’s 
object in making the surrender was to get immediate possession 
of a certain sum of compensation money that had been paid 
by the Government into Court. Reading the judgment as a 
whole, I am not prepared to regard it as laying down that the 
motive of the surrenderer is a material or even a relevant 
factor. I agree with the dictum of Sankaran Nair, J. in 
Challa Subbiah Sastri v. Patlury Pattabhiramayyal to the effect 
that the validity of a surrender does not depend upon the 
motive of the widow, although in regard to the actual point 
that case decided following the judgment in Rangappa Naick 
v. Kamit Natck2 it must now be treated as overruled: see 
Rangasamt Gounden v. Nachiappa Goundens where the 
Judicial Committee observes: 


“It follows that their Lordships cannot agree with a good deal of what 
was said in Rangappa Natck v. Kamits Naick?” 


So far as the text-books go, it remains to observe, that both 
Mulla and Sarkar Sastri cite Challa Subbiah Sasiri v. Patlury 
Patiabhiramayyal although without discussion as authority 
for the position that the motive is immaterial (see Mulla’s 
Hindu Law, 6th Edition, p. 204 and Sarkar Sastri’s Hindu 
Law, Oth Edition, p. 702). In the result, the second appeal is 
allowed and the plaintiff’s suit is dismissed with costs 
throughout. 


K. C. Appeal allowed. 


IN THE HIGH COURTOFJUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
MADHAVAN Nair. 


K. Pitchiah Chettiar .. Appellant* (Defendant) 
v. 
G. Subramanıam Chettiar and i 
others .. Respondents (Plaintiffs). 


Contract Act (IX of 1872), S 253 (2)—Share of partners an the profits 
and losses of the partnership business—Presumption of equality—Partner 
setting up non-liability for losses—Burden of proof. 








1. (1908) IL R. 31 Mad. 446. - 
2. (1908) I.L.R. 31 Mad. 366: 18 M.L J. 309 (F.B.). 
3. (1918) LR. 46 I.A. 72 at 84: LL.R. 42 Mad. 523: 36 M.L. J. 493 (P.C). 


*O,S. A. No. 2 of 1934, 9th February, 1934. 


“4 
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Section 253 (2) of the Contract Act raises two presumptions. If no 
specific contract is proved, the shares of the partners in the assets of the 
partnership are presumed to be equal. Secondly, where the partners are to 
participate in the profits in certain shares they should also participate in the 
losses in similar shares. Where the plaintiff alleged unequal shares which 
were not denied by the defendants, they are presumed to share in the losses 
in the same proportion and itis for the defendants pleading non-liability for 
losses to prove such a contract and rebut the second presumption—and not 
for the plaintiff to prove that the defendants were liable for losses as well. 


On appeal from the judgment of the Honourable 
Mr. Justice Stone, dated the 27th day of November, 1933 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 571 of 1931. 

V. Radhakrishnayya and K. P. Mahadeva Asyar for 
appellant. E 

T. G. Raghavachari and R. Thirumalathathachari for 
respondents. 

The Court delivered the following 


JupcmenTs. Ramesam, J.—This appeal arises out of a 
partnership action. The plaintiff and the three defendants 
carried on the partnership. Towards the end it was working 
ata loss and the plaintiff filed the suit on the 16th November, 
1931, for winding up the partnership. In the plaint the 
plaintiff alleged that the shares were as follows :— 


Plaintiff .. 4 annas 

Ist Defendant .. 4 ,, 

2nd Defendant .. 4  ,, and 
3rd Defendant .. 24 ,, 


out of a total of 144 annas, in other words, the shares 
were 8/29, 8/29, 8/29 and 5/29. It is unnecessary to notice 
the written statement of the 1st defendant. 


Defendants 2 and 3 filed a joint written statement in 
which they admitted that there was a partnership of which 
they were members but denied that they were liable to bear 
any proportion of the losses. At the first hearing two issues 
were framed: 


(1) ‘What are the terms of the partnership agreement between the 
plaintiff and the defendants? 


(2) “Are the defendants 2 and 3 partners and, if so, are they not 
liabe for the losses of the partnership?” 


On the 19th April, 1932, the matter was referred to the 
Official Referee for taking accounts. The order expressly re- 
served the question of whether some partners are or are not 
liable for losses. A preliminary decree was passed on the 


Pitchiahk 
Chettiar 


v. 
Subra- 
maniam 
Chettiar, 


Ramesam,J 


Pitchtah 
Chettiar 
v. 
Subra- 
maniam 
Chettiar. 


Ramesam,]. 


184 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


28th April in which it was stated that all the partners 
were interested in the assets and profits in equal propor- 
tions. This seems to be a mistake because neither the 
pleadings nor the issues nor the order of the learned Judge 
referring the matter to the Official Referee stated that 
the parties were to be interested in the assets and liabilities 
in equal proportions. But however as nobody is affected 
by it and as everybody knew that the partnership ended 
in loss, nobody cared to question the correctness of this 
statement in the preliminary decree by an appeal. Cl. 7 of the 
preliminary decree provided, ‘that the question whether some 
partners are or are not liable for losses of the said partnership 
be and is hereby reserved’. The Official Referee submitted 
his report on the 24th November, 1932. Objections were filed 
by both parties and when the case came on for disposal before 
our brother Stone, J. on the 27th November, 1933, the objec- 
tions were not pressed by the learned advocate who appeared. 
for the 2nd and 3rd defendants, viz., Mr. V. V. Srinivasa 
Aiyangar and nothing more was said by him. Thereupon the 
learned Judge passed a decree directing that the losses also 
should be borne in the proportions alleged in the plaint. The 
2nd defendant has filed this appeal. The 3rd defendant says 
that he is too poor to file an appeal and that he supports the 
2nd defendant. 


On this appeal it is argued that the 2nd defendant had 
witnesses ready and they ought to have been examined by the 
learned Judge. Upon this argument being put forward we 
wanted to ascertain what exactly happened at the time of the 
final hearing. We accordingly requested Mr. Srinivasa 
Aiyangar to state what happened before the lcarned Judge. 
He told us that he said that he would not press the objections 
and nothing else. He admitted that he never offered to 
examine his witnesses. Mr. Radhakrishnayya who now 
appears for the appellant argues that even if this were so the 
burden of proof is on the plaintiff to prove the case set up by 
him in his plaint and if he does not prove his case he ought to 
fail even if the defendant does not examine his witnesses. The 
question thus reduces itself to one of burden of proof, in other 
words, who should fail if no evidence is offered on either side. 
S. 253 (2) of the Contract Act lays down that all partners are 
entitled to share equally in the profits of the partnership 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 185 


business, and must contribute equally towards the losses sus- 
tained by the partnership. As I read the section it lays down 
two presumptions with which the Court should start. The two 
presumptions are clubbed in one sub-section. They are (1) if 
no specific contract is proved, the shares of the partners must 
be presumed to be equal. In the present case the plaintiff 
alleged unequal shares which were not denied by the detend- 
ants. So the parties being agreed on their pleadings as to the 
shares possessed by them in the profits, there is no scope for 
the application of this first presumption. The second presump- 
tion is that where the partners are to participate in the profits 
in certain shares they should also participate in the losses in 
similar shares. Now the section says that both should be in 
equal shares but implies that 1f unequal shares are admitted by 
the partners as to profits that applies equally to losses. In the 
absence of a special agreement, that this should be the 
presumption with which one should start is merely a matter of 
commonsense and in India one has only to rely on S. 1140f 
the Evidence Act for such a principle. This principle is in 
consonance with the decision in Nowell v. Nowelll, where 
there is an agreement to share the profits and losses in certain 
shares but the question arose whether that agreement as to 
losses covers the case of a partner advancing a larger capital 
and the capital being lost. Sir W. M. James, V.C. observed: 


«Whether moneys are biought in originally as capital, or advanced subse- 
quently, or paid by one partner at the winding-up, is, in my judgment, wholly 
immaterial. In the absence of stipulation to the contrary, the community of 
profit involves like community of loss.” 


Though the agreement in that case covered only the 
actual loss in the carrying out of the partnership and did not 
cover excess advance of capital followed by loss of capital, still 
-the principle that the community of profit involves like com- 
munity of loss was applied by the learned Judge. The learned 
Judge then gives an arithmetical example where one partner 
advances £1000 for speculation in cotton, and winds up like 
this: ; 

“T£ it only produces £900, could it be contended that the capitalist partner 
äs to put up with the entire loss; and that the game of partnership between the 
man without money, and the man with, was to be on the principle of ‘Heads, 
I win; tails, you lose’?r” . 

We entirely agree in those remarks of the learned Judge. 
-The same principle is also inferable from the remarks of Jessel, 


ĖS 


1. (1869y L.R. 7 Eq. Cases 538. 
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M. R. in In re Albion Life Assurance Soctety1. This case 
related to an Insurance Company which is of course a more 
complicated matter than a partnership. In an Insurance 
Company it is the shareholders that advance the capital and 
though the shareholders and the policy-holders participate in 
the profits, the shareholders are to participate first in certain 
percentage in the profits and then only all are to share in the 
profits equally. On this ground it was held that their position 
is not similar in an Insurance Company where if there was a 
loss the shareholders must share the losses and the policy- 
holders cannot be asked to bear them. But in discussing the 
matter Jessel, M. R. states the principle thus: 


“It is said, as a general proposition of law, that in ordinary mercantile 
partnerships where there is a community of profits in a definite proportion, 
the fair inference is that the losses are to be shared in the same proportion.” 


This principle though it could not be applied in that parti- 
cular case states a general principle applicable to all cases of 
ordinary partnership. The learned Judge then proceeds to 
say that it must be logically carried out to its legitimate extent 
and where the capital is lost the partners should bear the loss. 
In some respects it resembles the case before Sir W. M. James, 
V.C. The principle above stated by us is exactly the same as 
in. these two cases and we think that it is embodied in S. 253 
of the Contract Act. That being so, it is for the 2nd and 3rd 
defendants to adduce evidence to show that while they parti- 
cipated in the profits they were not liable for any share of 
the loss. It is so peculiar a contract and so much out of the 
ordinary partnerships that if no such contract is proved the 
general presumption that profits and losses are to be shared in 
equal or similar shares would apply and the plaintiff would get 
a decree. Therefore the burden of proof is on the defendants 
and they not having offered to adduce evidence, the learned 
Judge’s judgment is right. The appeal must therefore fail and 
is dismissed with costs. 


Madhavan Narr, J.—I agree. 
S. R. l Appeal dismissed. 


s> o L (1880) 16 Ch. D. 83 at 87. - -~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice JACKSON AND MR. JUSTICE 
LAKSHMANA RAO. 


Narappa Naicken ..  Appellant* (Counter- 
petitioner—Decree-holder) 


ot 


Govindaraja Naicken, minor, by 
guardian Muthammal .. Respondent (L.R. of the 
Petitioner). 


Foreign Court —Ex parte decree—E.recution in British India—Jurisdic- 
tion and validity of decree—Whether appearance to set aside ex parte decree 
can be considered submission to jurisdiction as to give validity to the decree. 

Where the appellant sought to execute in British India a decree obtained 
in the Court of Travancore against a resident of British India and it was con- 
tended by the respondent that he never appeared at the trial of the suit ın 
Travancore but took time in the Court of execution to have the decree set 
aside as having been ex parte in the Travancore Court (with the result that 
the decree was affirmed), and the question arose as to whether the decree was 
valid, 


Heid, that to give jurisdiction and therefore validity there ought to have 
been submission before judgment was pronounced and a submission after- 
wards, except supporting an inference of submission before, would only be 
effective as creating a sort of estoppel. 

But a mere order, as in this case, made by a foreign Court that the 
origina! decree should stand could add nothing to its validity or in any way 
extend the jurisdiction of the Court with regard to it. 

Sheo Tahal Ram v. Binaik Shukul, (1931) I.L.R. 53 All, 747 and Malhar 
Narayan Prabhu v. Vishnu Sonu Ganada, (1924) 80 I.C. 754, referred to. 

The appearance of the respondent after the suit is decreed need not in- 
volve the necessity of submitting to its jurisdiction if the plea to the jurisdic- 
tion should be disallowed; for itis not as though after refusing to set aside 
the ex parte decree the Court proceeded to passa fresh decree. 


Boissiere & Co. v. Brockner & Co., (1889) 6 T.L.R. 85, distinguished. 
Appeal under clause 15 of the Letters Patent against the 
judgment! and order of the Honourable Mr. Justice Curgenven, 
dated the 23rd day of November, 1932 and passed in Appeal 
against Appellate Order No. 132 of 1928 preferred to the High 
Court against the order of the District Court of Coimbatore, 
dated the 6th day of March, 1928 and made in A. S. No, 214 of 


1927 (E. A. No. 280 of 1927 in E.P.R. No. 89 of 1927 on the. 


file of the Court of the District Munsif of Tiruppur in O. S. 
No. 929 of 1098 on the file of the Court of the District Munsif 
of Quilon). 


C—O e a R a 
+L, P. Appeal No. 20 of 1933. lst March, 1934. 
"1. Reported in 64 M. Li J. 531. ig 


Narappa 
Naicken 
v. 
Govindaraja 
Naicken, 


Narappa 
Naicken 


Vv. 
Govindaraja 
Naicken. 


Jackson, J. 


188 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


T. M. Krishnaswami Aiyar for appellant. 


K. Bhashyam Aiyangar and V. C. V eeraraghavachari for 
respondent. 


The judgment of the Court was delivered by 


Jackson, J.—The appellant is seeking to execute in British 
India against a resident of British India a decree obtained in a 
Court of Travancore. In these circumstances it is admitted 
that the decree is only executable if the respondent submitted 
to the Travancore jurisdiction. It is a question of fact. The 
respondent never appeared at the trial of the suit in Travan- 
core but it is argued that his submission may be inferred from 
the fact that in the Court of execution he did not repudiate the 
decree, but took time to have it set aside, as being ex parte, in 
the Travancore Court (with the result that the decree was 
affirmed). If, it is said, he submitted to the jurisdiction at the 
end of the transaction how can it be said he did not submit to 
it at the beginning? The lower appellate Court and this Court 
have preferred to infer that he did not submit at the beginning, 
and his subsequent action was due to ignorance of hisrights and 
we are not prepared to say at this stage that this inference of 
fact is wrong. This disposes of the appeal but as so often 
happens the argument has been more substantial than its matter 
and much case-law has been cited. The law is correctly stated 
in Sheo Tahal Ram v. Binatk Shukull and Dicey as quoted 
fully in this case seems to be correctly understood at p. 753, 
only we should excise ‘probably’ (two lines from bottom). To 
give jurisdiction and therefore validity to the decree there 
must be submission before judgment is pronounced. Submis- 
sion afterwards, except, as in our case, supporting an inference 
that there was submission before, is only effective as creating 
a sort of estoppel such as that in Malhar Narayan Prabhu v. 
Vishnu Sonu Ganada?. There the judgment-debtor took no 
objection to the execution, and allowed it to proceed to sale; 
and the Court held that to allow him subsequently to protest 
would seem very strange either in law or in equity. But in 
our case the respondent-has-all along opposed the execution. 
It is not very clear what the learned Chief Justice means at ihe 
bottom of page 750 in Sheo Tahal Ram v. Binaik Shubult. By 
adverse order he may be thinking of an appellate decree such 


4 


~ O L (1931) LL.R. 53 Ail. 747. ` 2. (1924) 80 I.C. 754. 
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as there isin Guiard v. De Clermont and Donneri. A mere 
order, as in our case, made by the foreign Court that the 
original decree stand can add nothing to its validity or in any 
way extend the jurisdiction of the Court with regard to it. 
But an appellate decree which is the decree in the suit is quite 
another matter.: Hart Singh v. Muhammad Said? in terms 
follows Guiard v. De Clermont and Donner! (see p. 92). It may 
be questionable whether the facts of these two cases run alto- 
gether on all fours; but that is not a question which we need dis- 
cuss. And, of course, an order after judgment has been passed 
is not the same as an order before the suit. In Boissiere & Co. v. 
Brockner & Co.3 it was held that an appearance in the foreign 
Court before the suit in order to protest against its jurisdiction 
involves the defendant in the necessity of submitting to its 
jurisdiction if the plea to the jurisdiction should be disallowed. 
But appearance after the suit is decreed need not involve any 
such necessity. It is not as though after refusing to set aside 
the ex parte decree the Court proceeded to pass a fresh decree. 


The appeal is dismissed with costs. 
K: C: l n Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
BUTLER. 


S.T. Rm. Chidambaram Chettiar .. Appellant* (2nd Respond- 
ent) 


T v. 
S. A. R. M. Annamalai Chettiar .. Respondent (Petitioner- 


Respondent). 


Liumitation—Execution sale—A pplication under O. 21, R. 89 to set aside— 
Court ordering petition to be dismissed as withdrawn—Sale upheld in appeal 
—Fresh application to set aside sale—Continuance of earlier petstion— 
Extension of time—Ctuvil Procedure Code (V of 1908), O. 21, Rr. 89 and 90— 
Limitation Act (IX of 1908), S. 14 and Art. 166. 


In execution of a mortgage decree the mortgaged property was brought 
to sale. Defendants 19 to 21 objected to the execution and their objection 
having been dismissed they took the matter in appeal to the High Court. 
Certain other defendants attacked the sale under O. 21, R. 90, Civil Procedure 
Code: Defendants 19 to 21 also deposited the decree amount in Court and 
prayed to have the sale set aside under O. 21, R. 89 of the Code. They 





1. (1914) 3 K.B. 145. 2. (1926) I.L.R.& Lah. 54. 
3, (1889) 6 T L.R. 85. 
* C, M. A. No. 500 of 1929, 28th March, 1934. 


Narappa 
Naicken 
J. 
Govindaraja 
Naicken. 


Jackson, J. 
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obtained a stay of any further proceedings under R. 89 pending the disposal 
of their appeal to the High Court objecting to the execution. Subsequently 
the applications under O. 21, R. 90 were allowed and the sale was set aside. 
Against this the vendee appealed to the High Court. After the sale was set 
aside defendants 19 to-21 first got their stay order in the High Court 
cancelled and then applied to the Lower Court for permission to withdraw 


their application under O. 21, R. 89 and the Court ordered that the application 


be dismissed as withdrawn and the deposit made by them was refunded. 
Later on the High Court allowed the appeal preferred by the vendee and 
restored the sale. Thereafter defendants 19 to 21 presented an application to 
the Lower Court under S. 151 and O 21, R. 59 praving that the sale be 
cancelled, if necessary, by reviving their earlier application under O. 21, R. 89 
and by excusing the delay. The Lower Court set aside the sale as prayed for. 
. Held, in appeal, that the subsequent application having been made more 
than thirty days after the date of the sale was time-barred; and the Court 
could not treat the original application as pending in spite of its order of 
dismissal. 
Sundaramma v. Abdul Khadar, (1932) I. L. R. 56 Mad. 490: 64 N. L. J. 


664 (F. B ), referred to. 


Chiwtaman Damodar Aga She v. Balshastrs, (1891) I. L. R. 16 Bom. 294, 
Qamar-ud-din Ahmad v. Jawahir Lal, (1905) L.R. 32 I. A. 102: I.L.R. 27 Al. 
334: 15 M. L. J. 258 (P. C.) and Satyanarayana v. Gopisetts Narayanaswamy 
Nardu, (1916) 5 L. W. 204, considered. 


Held further, that the Court could not entertain the later application on 
any general ground of equity based on the principle of S. 14 of the Limitation 
Act because the applicants had in withdrawing their original application 
acted at their own risk. 


Nagendra Nath Dey v. Suresh Chandra Dey, (1932) L. R. 59 I. A. 283: 
63 M. L. J. 329 at 335 (P. C.), relied on. ) 


Appeal against the order of the Court of the Temporary 
Subordinate Judge of Ramnad in I. A. No. 307 of 1928 in 
E. P. No. 884 of 1923 in O. S. No. 95 of 1911. 


M. Patanjali Sastri and K. R. Rama Aiyar for appellant. 


T. R. Venkatrama Sastri, K. S. Sankara Aiyar and 
T. M. Ramaswami Aiyar for respondent. 


The judgment of the Court was delivered by 


Jackson, J.—In O. S. No. 95 of 1911, Ramnad Additional 
Sub-Court, a decree was passed on a mortgage, and the mort- 
gaged property was brought to sale in E. P. No. 884 of 1923. 
Defendants 19 to 21 objected to the execution, their ob jection 
was dismissed and they took the matter on appeal to the High 
Court. Defendants 15 to 17 attacked the sale under O. 21, 
R. 90. 


- Defendants 2 and 3 attacked the sale under O. 21, R. 90. 


Defendants 19 to 21 also deposited the decree amount on 
3rd. September, 1924 and prayed to have the sale set aside 


Fd 


LXVII | THE MADRAS LAW JOURNAL REPORTS. 191 


under O. 21, R. 89 (E. A. No. 193 of 1924). They obtained 
a stay of any further proceedings under R. 89 pending 
disposal of their appeal in the High Court objecting to the 
execution itself. 

On 30th September, 1925, the applications under O. 21, 
R. 90 were allowed and the sale was set aside. Against this, 
the vendee interested in items 1 to 4 appealed to the High 
Court on 26th October, 1925 and the vendee interested in items 
5 and 6 appealed to the High Court on 18th December, 1925— 
C. M. As. Nos. 487 and 566 of 1925. 

It is with items 5 and 6 that the present case is concerned. 

When the sale was set aside defendants 19 to 21 first got 
their stay order in the High Court cancelled, and then applied 
to the Court in Ramnad District for permission to withdraw 
E. A. No. 193 of 1924 which they had filed under O. 21, R. 89. 
The Sub-Court ordered on 1st December, 1925, “« The applica- 
tion E. A. No. 193 of 1924 will be dismissed as withdrawn” 
and on 3rd December, 1925, the deposit made by them under 
O. 21, R. 89 was refunded. i 

Then on 9th November, 1928, the High Court allowed the 
Appeals Nos. 487 and 566 of 1925 and the sales were restored 
in full validity. Whereupon defendants 19 to 21 presented an 
application in the Sub-Court, E. A. No. 307 of 1928, under 
S. 151 and O. 21, R. 89 praying that the salè be cancelled “ if 
necessary by reviving the proceedings in E. A. No. 193 of 1924 
and by excusing the delay”. The Lower Court finding that in 
substance the requirements of R. 89 had been complied with, 
set aside the sale in respect of items 5 and 6. 

The vendee appeals. The time for an application under 
O. 21, R. 89 is 30 days from the date of the sale under Art. 166, 
Indian Limitation Act and the application of 1928 is obviously 
time-barred, unless the applicants can make use of their original 
application which was filed on 3rd September, 1924 and 
ordered to be dismissed on Ist December, 1925. 

As clearly set forth in Sundaramma v. Abdul Khadarl 
the prior application can only be used if there should have 
been either no final disposal or a wrong dismissal 
(page 504). This is a Full Bench decision, and since Mr. 
Venkatrama Sastri who appears for the ‘respondent fully 





1. (1932) I. L. R. 56 Mad, 490: 64 M. L. J. 664 (F. B). 
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accepts this statement of the law his argument is necessarily 
confined to showing either that there was no final disposal or 
that the Court acted wrongly in dismissing the application. We 
do not see how it can possibly be said in this case that there 
was no final disposal. It is obviously quite outside that line of 
cases where some such order as “struck off” has been explicitly 
or implicitly passed for statistical purposes. Because the very 
essential of an application under O. 21, R. 89 is the deposit, and 
when the deposit is withdrawn, there is no room for suggestion 
that the unequivocal order “Dismissed” can mean otherwise 
than that there is a final disposal. If it were not so, it would 
have to be held that no application no matter what order is 
passed is ever disposed of finally. Nor can it be held that the 
Court acted wrongly. Mr. Venkatrama Sastri relies strongly 
upon the phrase “may be pleased to grant permission” appear- 
ing in the application for withdrawal and argues that the 
Court wrongly decided that a withdrawal was necessary, and 
ought to have granted leave to withdraw with’ liberty to iu- 
stitute a fresh application. But this is to overlook O. 23, R. 4. 
Such leave is not and necd not be granted in execution 
petitions. The petitioner has a right to withdraw his petition 
whenever he likes (see Chowdhury Ram Prasad Rai v. Mahesh 
Kant Chowdhury! if authority need be quoted for so obvious a 
Proposition) and if a petitioner asks permission to withdraw, 
the Court cannot refuse that permission, and its consequent 
order of dismissal cannot be held to be wrong. The Court is 
not in the least concerned with the reasons for withdrawal and 
is not required to adopt such reasons as the justification for its 
order. At the plain demand for withdrawal, its dismissal is 
right and “permission” here is only inserted in the petition for 
withdrawal by way of courtesy. This finding removes this 
case from the second category where the Court has made some 
mistake, and ex debito justitiae is constrained to set the matter 
right. 


The difficulty under which the respondents labour in the 
face of the pronouncement in Sundaramma v. Abdul Khadari 
is well illustrated by the cases cited in support of the argument 
on their behalf. 
tt 

1. (1921) LL.R.1 Pat. 232, . - 
2, (1932) I.L.R. 56 Mad. 490- 64M L.J 664 (F.B.). 
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In Chintaman Damodar Aga She v. Balshastrii it is held 
thatan order “this dharkast is disposed of. This dharkast to 
: be placed on the record along with the papers mentioned below” 
did not amount to a final disposal; but the terms are in no way 
parallel to those of the present dismissal order coupled with the 
withdrawal of the deposit. In Satyanarayana v. Goptsetis 
Narayanaswamy Naidu? it is held that an order “struck off” 
when itıs difficult to avoid a suspicion that the striking off 
the file is not altogether unconnected with the quarterly 
statistics is not a final disposal, and again the terms and 
circumstances are very different from the present case. In 
Qanar-ud-din Ahmad v. Jawahir Lal8 the order (that the 
record be not sent to the Collector’s Court) is held “to be in no 
sense a final order,” which can hardly be said of the present 
order ‘Dismissed’. 


These cases therefore in no way advance the respondent’s 
argument. And there is certainly no case which has ever 
held that an order “Dismissed”? upon a petitioner’s application 
for withdrawal is wrong. 


It is then argued that the petition should be allowed to 
proceed on some general ground of equity. S. 14, Indian 
Limitation Act, obviously has no direct application for the 
petitioner was prosecuting no other civil proceeding in a Court 
without jurisdiction, but, it is argued, its principle should be 
applied, because if petitioners had not thought the Subordinate 
Court’s cancellation of the sale to be final, they would not have 
withdrawn their petition. This is precisely one of those 
equitable considerations which the Judicial Committee has 
ruled io be out of place in construing the provisions of the 
Limitation Act: Nagendra Nath Dey v. Suresh Chandra Devy4 
and it was in the light of that ruling, because certain decisions 
of our Court rather tended to import such considerations, that 
the Full Bench in Sundaramma v. Abdul Khadar was con- 
stituted. It is now too late to cite stray observations in 
Muthukorakkai Chetty v. Madar Ammalé as warranting the 
importation of equity, for that ruling has been fully discussed 
and explained in the later Full Bench ruling in Sundaramma 





1. (1891) LL.R. 16 Bom. 294. 2. (1916) 5 L.W. 204. 
3, (1905) L.R. 32 I.A 102: LL.R. 27 All. 334: 15 M.L.J. 258 (P.C.). 
4, (1932) L.R. 59 1 A. 283. 63 M L.J. 329 at 335 (P.C.). 

5, (1932) I.L R. 56 Mad. 490: 64 M.L.J. 664 (F.B.). 

6. (1919) LL.R. 43 Mad, 195: 38 M.L.J. 1 (F.B.). 
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v. Abdul Khadart which Mr. Venkatrama Sastri does not seek 
to traverse. Norcan it benow said on the strength of the older 
ruling that a new cause of action arises upon the removal of — 
the obstacle. It would indeed be a curious state of the law if 
a party obliged by statute to petition and deposit within 30 
days, were allowed to take advantage of the peculiar circum- 
stances of this case, and so to have three years in which to 
apply to set aside the sale upon the ‘new cause of action’ 
arising when the High Court held the sale to be valid. The 
short answer to such a pantasmagoria is that persons who 
claim peculiar statutory privileges must strictly observe the 
statute. The petitioners were bound to apply within 30 days, 
and when they withdrew their application on the hazardous 
supposition that the cancellation of the sale would be upheld 
on appeal, they acted entirely at their own risk. No one, and 
certainly not the Court, pressed them to withdraw. They 
themselves had obtained a stay of the application and common 
prudence should have prompted them to abide the result of the 
appeal. Having chosen to gamble on that result, they cannot 
now hold the Court to blame, or pose as the innocent victims of 
circumstance. 


The judgment supporting the order under appeal is marred 
by special pleading. It cannot really be held that petitioners’ 
withdrawal was conditional, or they merely invited the Court to 
strike off their application. And in discussing the question of 
equity the learned Subordinate Judge had not the advantage of 
the decision in Sundaramma v. Abdul Khadar1. 


The appeal is accordingly allowed with costs throughout 
from defendants 19 to 21. E.A. No. 307 of 1928 must stand 
dismissed so far as it concerns 2nd respondent below. 


Be Vow Appeal allowed. 


EEE 
l. (1932) LL.R. 56 Mad. 490: 64 M.L.J. 664 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BARDSWELL. 


Nagu Serval .. Petitioner*. 


Criminal Procedure Code (V of 1898), Ss. 145, 421 and 439—Disobedience 
of order passed ın proceedings under S 145—Complaint by Joint Magistrate 
for offence under S. 188, Indian Penal Code—Remedy of aggrieved party— 
Revision preferred to District Magistrate—Sumunary dismissal—Vahdtty. 


The Joint Magistrate of Devakotta made a complaint against two persons 
of an offence punishable under S. 188, Indian Penal Code, for having disobeyed 
orders passed ın proceedings under S. 145, Criminal Procedure Code. One of 
the persons complained against applied to the District Magistrate of, Ramnad 
to have the complaint withdrawn but the District Magistrate dismissed the 
pelition summarily without giving notice to the petitioner. 

Held, in revision, that the petition to the District Magistrate was an 
application in revision and the order of dismissal should not have been passed 
by him without the petitioner being heard either personally or by pleader. 

Arunachalam Pillat x. Ponnusam: Pillai, (1918) IL.R 42 Mad 64: 35 
M.L.J. 454 and P. J. Money v. King-Emperor, (1928) I.L.R. 6 Rang. 529, 
referred to. 

Held aiso, that the remedy of the petitioner was to invoke the revisional 
jurisdiction of the District Magistrate and not the appellate jurisdiction of 
the Sessions Judge. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying the High Court to revise the order of the 
Court of the District Magistrate of Ramnad at Madura, dated 
31st October, 1933 and made in Cr. M. P. No. 78 of 1933 (Cr. 
M. P. No. 42 of 1933, Joint Magistrate’s Court, Devakotta) 
and petition to revise the judgment of the Court of Session of 
Ramnad division at Madura in Cr. A. No. 71 of 1933 preferred 
against the order of the Court of the Joint Magistrate of 
Devakotta, dated 29th August, 1933 and made in Cr. M. P. 
No. 42 of 1933. 

K. S. Jayarama Aiyar and B. R. Sethuraman for peti- 
tioner. 

A. Narasimha Atyar for The Public Prosecutor on behalf 
of the Crown. 

The Court made the following 

OrDER.—The Joint Magistrate of Devakotta made a 
complaint against two persons of an offence punishable under 
S. 188, Indian Penal Code, for having disobeyed orders passed 
in proceedings under S. 145, Criminal Procedure Code. The 
present petitioner, who is one of the two persons complained 
against, applied to the District Magistrate of Ramnad to have 





* Cr. R. C. No. 1026 of 1933, 23rd March, 1934. 
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the complaint withdrawn but the District Magistrate, without 
giving notice to the petitioner, dismissed his petition summarily. 

It is contended by Mr. Jayarama Atyar on behalf of the 
petitioner that the application to the District Magistrate for 
the withdrawal of the complaint was an appeal and that under 
the proviso to Cl. (1) of S. 421, Criminal Procedure Code, it 
should not have been summarily dismissed without giving the 
petitioner or his pleader an opportunity of being heard. - 

A. number of decisions of this Court have been quoted 
with reference to Cl. (6) of S. 195, Criminal Procedure Code, 
1898. These decisions, however, do not apply and are not of 
great importance as the present Code has very much varied the 
law under S. 195 and the connected sections from what it was 
formerly. Under S. 195 of the old Code, no Court could take 
cognizance of certain offences committed against a public 
servant except with the previous sanction or on the complaint of 
the public servant concerned or of some public servant to whom 
he was subordinate. This was provided for by sub-S. (1) (a). 
By sub-Ss. (1) (b) and (c), no Court could take cognizance of 
certain other offences except with the previous sanction or on 
the complaint of a Court, and by sub-S. (6) it was provided 
that any sanction given or refused under S. 195 might be 
revoked or granted by any authority to which the authority 
giving or retusing it was subordinate. It was held in Palani- 
appa Chetty v. Annamalai Chetty! that under sub-S. (6) a party 
had the right to put in a petition by way of appeal and in 
Muthuswamt Mudali v. Veent Chetty, a Full Bench case, the 
right of appeal in such a case was also declared, though in 
another Full Bench case, Bapu v. Bapus, it was held that the 
powers under S. 195, sub-S. (6) were not part of the appellate 
and revisional jurisdiction conferred by Chapters XXXI and 
XXXII of the Criminal Procedure Code but were by way of 
being a special power conferred by the sub-section. Under the 
present Code sanction to prosecute can no longer be given 
under S. 195 but there can only be a complaint either by a 
public servant with reference to S. 195 (1) (a) or by a Court 
in the case of offences referred to in S. 195 (1) (b) and (c), 


the complaint having to be in writing in every case. In the 
Se ee S 


1. (1904) I.L.R. 27 Mad. 223: 14 M.L.J. 74, 
2. (1907) I.L.R. 30 Mad, 382: 17 M.L.J. 266 (F.B.). 
3. (1912) LL.R. 39 Mad. 750. 22 M.L J. 419 (F.B). 
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case of complaints given under S. 195 (1) (b) and (c) it is 
now specifically provided by S. 476 (b) that there can be an 
appeal. Under the old Code in S. 195 (6), which no longer 
exists, the word “appeal” was not at all used. Now a right 
which in definite language is a right of appeal is given in the 
case of a complaint made by a Court and the appeal has to be 
to the Court to which the Court that makes the complaint is 
subordinate within the meaning of S. 195 (3), that is, the Court 
to which appeals ordinarily lie. It has been held by a Full Bench 
of this Court in Janardana Rao v. Lakshmi Narasamma! that 
in dealing with appeals under S. 476-B the power of dismissal 
is derived from Chapter XX XI of the Criminal Procedure 
Code. In that decision S. 423 was referred to, but it can 
equally be taken that there is a right of summary dismissal 
derived from S. 421. Mr. Jayarama Aiyar has argued with 
reference to the old decisions as to S. 195 (6) that even an 
application to a superior authority for the withdrawalof a 
complaint made in accordance with S. 195 (1) (a) is an appeal 
and that to it also must be applied the provisions of Ss. 421 and 
423 in Chapter XXXI. As I have said, however, the position is 
now very different from what it used to be. Under S. 195 (6) 
of the old Code the superior authority might either grant a 
sanction or might refuse it, but now that sub-section no longer 
exists, and instead of it we have sub-S. (5) which only allows 
the withdrawal of a complaint made by a public servant by 
another public servant to whom he is subordinate and does not 
allow a complaint to be made by a superior authority when a 
lower authority has declined to make one. Not only then is the 
word “appeal” not used in sub-S. (5) as it is used in 
S. 476-B but also the powers given to a superior public servant 
have been very much restricted. I have been referred to 
two authorities on this point. One of these is a decision 
of the Patna High Court in Kantir Missir v. Emperor2 in 
which it was held that the withdrawal of a complaint under 
S. 195 (5) was an administrative act and one which could 
not be interfered with by a judicial tribunal. In that particular 
case however the complaint had been made by a police 
officer and his complaint could hardly be regarded as a judi- 
cial act. In the case now under notice the sanction was given 
for disobeying an order passed by a Court under S. 145 and it 


1. (1933) 65 M.L.J.873 (F.B). 2. (1929) 117 LC. 37. 
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Nagu has been held in Arunachalam Pillai v. Ponnusami Pillati in 
raion the case of a sanction to prosecute for disobeying an order 
passed under S. 144, Criminal Procedure Code, that asthe order ^ 
disobeyed was that of a Court, the sanction to prosecute for dis- 
obedience of it must proceed from a Court and was of the nature 
ofa judicial act. Similarly in the case under notice I must take 
it that the filing of the complaint by the Joint Magistrate was 
a judicial act and that any application to the District Magistrate 
to have the complaint withdrawn was asking the District 
Magistrate to exercise his judicial discretion. The view taken by 
the High Court of Rangoon in P. J. Money v. King-Emperor® 
is that a petition for withdrawal of a complaint made 
under S. 195 (1) (a) is not by way of appeal but is one by 
. way of revision. With this view I would with all respect 
agree. I take it then that the application by the petitioner to 
the District Magistrate was an application in revision. The 
dismissal of it was to the prejudice of the petitioner, one of 
the persons complained against, and under S. 439 (2) such an 
order should not have been passed to his prejudice without his 
being heard either personally or by pleader. The order of the 
District Magistrate summarily dismissing the petition of the 
petitioner for ‘withdrawal without giving notice was therefore 
improper. It is set aside and the District Magistrate will 
restore the petition to file and dispose of it after giving notice 
of it to the petitioner. 

A question has been raised as to whether the petition for 
withdrawal should have been made to the Sessions Judge or 
to the District Magistrate. An appeal was presented to the 
Sessions Judge of Ramnad against the order of the Joint 
Magistrate that a complaint should be filed. The Sessions Judge 
dismissed the appeal holding that no appeal lay. In the light of 
what I have stated above I am of opinion that the order of the 
Sessions Judge was correct and that the proper procedure was 
to petition to the District Magistrate to make use of his powers 
in revision. 

Criminal Revision Case No. 245 of 1934 against the 
decision of the Sessions Judge is, therefore, dismissed. 


B. V. V. — Case remanded. 








- 1. (1918) I.L.R. 42 Mad. 64 : 35 M.L.J, 454, 
-o 7 2, (1928) LL.R. 6 Rang. 529. ! 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 
Chennuri Appalanarasiah Chetty Garu .. Appellant* ( PIF.) 


Uv. 
Makka Chittavadu .. Respondent (Deft.). 


Madras Estates Land Act (I of 1908), Ss. 24 and 30—Agreement by tenant 
to pay enhanced rent in lew of better irrigation facthtties—Enforceabtlity— 
Remedy of landlord—Cwl Procedure Code (V of 1908), S. 11—Consent 
decree—When can operale as res judicata 


Where a tenant executed a muchilika agreeing to pay enhanced rent to 
the landlord 1f he would repair the irrigation sources and the landlord sued to 
enforce the agreement, 

Held, that the agreement was unenforceable in view of S 24 of the 
Madras Estates Land Act and the remedy of the landlord was to file a suit 
under S. 30 of the Act. 


Battina Appanna v. Raja Yarlagadda, (1917) 33 M.L.J. 355, Venkata- 
chalam Chetty v. Atyamperumal Tevan, (1919) I.L.R. 42 Mad. 702: 37 M.L.J. 
248, Dorarswanu Gurukkal v. Subramania Gurukkal, (1927) I.L.R. 51 Mad. 
266. 54 ML.J 361 (F.B.) and Raghunatha Destkachariar v. Rangaswami 
Pillai, (1932) 63 M.L.J. 575, referred to. 


The question whether a consent decree operates as res judicata has to be 
answered with reference to the facts of each case, The test is whether the 
parties, while consenting to the decree, adverted to the point at issue and 
applied their minds to it and whether the decree actually settled it. Neither 
delivery of the pleading nor the raising of the issue is decisive of the matter, 
but in arriving at a conclusion whether or not the parties intended to settle a 
particular issue it would be both relevant and useful to enquire whether the 
pleadings had been delivered and the question has been put in issue. 

Goucher v. Clayton and Mexican Co., (1865) 34 L.J. Ch. 239, In re South 
American and Mexican Co., (1895) 1Ch.D. 37 and Mahkalinga Sundara 
Thevan v. Krishna Thevan, (1914) 27 I.C. 708, referred to. 


Appeal against the decree of the District Court of 
Ganjam in A. S. No. 31 of 1930 preferred against the decree 


of the Court of the Deputy Collector of Chicacole in Summary 
Suit No. 632 of 1929. 


Y. Suryanarayana for appellant. 


G. Lakshmanna and G. Chandrasekara Sastri for respond- 
ent. i 


The Court delivered the following 


JuDGMENT.—The rent at one time payable on the suit 
lands was Rs. 132-3-6. In Fasli 1334 the defendant executed 


a aaae 


* Second Appeal No, 1864 of 1931 2nd March, 1934. 
- and ° - f 
C. M. P. No. 3599 of 1933. 
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a muchilika, agreeing to pay increased rent (the increase being 


at the rate of 2 as. per rupee), on the understanding that the, 


plaintiff would repair his irrigation sources. The rent at the 
increased rate would amount to Rs. 148-12-1. The finding is, 
that the defendant executed the muchilika voluntarily and 
received better irrigation facilities in return for the enhanced 
rent. Thedefendant urges that the agreement to pay increased 
rent is not enforceable, being opposed to S. 24 of ihe Madras 
Estates Land Act. Both the Lower Courts have held that this 
contention must be upheld and in my opinion rightly. S. 24 
says: . 
“The rent of a ryot shall not be enhanced except as provided by this Act.” 
That shows that we must turn to the provisions of the Act 
to ascertain what course it prescribes for getting the rent en- 
hanced. S. 30 énacts that a landholder may for that purpose 
file a suit before the Collector. Among the grounds available 
to him in such a suit is mentioned that 


“during the currency of the existing rent the productive powers of the land 
held by the ryot have been increased by an improvement effected by, orat the 
expense of, the landholder.” 


The case directly falls within this section. The rent is, in 
the present case, enhanced on the ground that the land will 
become more productive by reason of the irrigation work to be 
executed by the landholder. It is argued for the appellant 
that an increased payment in return for an additional advantage 
cannot be aptly termed an enhancement. ‘This contention 
would make S. 30 (2) unmeaning, or, in the words of the 
learned District Judge, that provision ‘would be simply otiose”. 
Battina Appanna v. Raja Yarlagaddal relied on for the plaintiff 
does not apply. In that case, there was no increase in the 
amount to be paid by the defendant; he was called on to pay to 
the Zamindar the water rate of Rs. 5, which till then he has 
paid to the Government; the amount remained the same but the 
right to collect it was transferred from the Government to the 
Zamindar. But there is this observation: 


«We do not think that an extra payment due for additional advantage is 
necessarily an enhancement. Where new circumstances have come into 
existence which require new adjustments, there is no question of enhance- 


ment.” 
These observations are obtter-and cannot outweigh the 
plain and unequivocal terms of the statute. Venkatachalam 





1. (1917) 33 M.LJ.-355. 


—_ 
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Chetty v. Aiyamperumal Tevani refers toa charge for water 
taken and is clearly distinguishable. What was held there was, 
that the charge for water in excess of the prior dry rent is not 
an enhancement of rent. Nor does Doraiswamit Gurukkal v. 
Subramania Gurukkal3 apply to the facts of the present case. 
That case is similar to Battina Appanna v. Raja Yarlagaddas 
already cited, which in fact it follows. In Raghunatha 
Desitkachariar v. Rangaswami Pillai4 the enhancement was due 
to a rise in local prices and to repairsto the irrigation works. 
The learned Judges observe: 


“On the facts the landholder may or may not have had good grounds for 
a suit under S. 30 of the Act. But, could he, and this is the question, enhance 
the rent without a suit, and independently of the Act, by agreement with his 
tenant?” 


The question was answered in the negative, and this case 
supports my view. The Lower Court’s conclusion therefore 
that the agreement to pay enhanced rent is unenforceable, 1S 
correct. 

It is next contended for the appellant that the decision in 
the suit to be referred to, operates as res judicata on the ques- 
tion of the rate of rent. The landholder filed, while this 
second appeal was pending, a suit for the recovery of rent for 
faslis 1339 to 1341 (the present suit being in respect of faslis 
1335 to 1337). In that suit he claimed rent at the enhanced 
rate, no written statement was filed and a decree by consent 
was passed for the amount claimed. It is argued that this 
decree is binding on the ryot as res judicata. That a consent 
decree can operate as res judicata, there can be no question; 
but on the facts of each case, the Court must determine whe- 
ther the decree properly construed does so or not. Did the 
parties, while consenting to the decree, advert to the point at 
issue and apply their minds to it? And further, did they 
intend by the agreement, on which the decree is based, to 
settle the question finally and did the consent decree actually 
so settle it? This, it seems to me, is the correct principle to be 
deduced from the numerous cases dealing with the point: In re 
South American and Mexican Co.5, Thomson v. Moore® and 
Mahalinga Sundara Thevan v. Krishna Thevanit. I am not 





1. (1919) I.L.R. 42 Mad. 702: 37 M.L.J. 248. 
2: (1927) I.L.R. 51 Mad 266: 54 M.L.J. 361 (F.B.). 3. (1917) 33 M.L.J. 355. 
4, (1932) 63 M.L.J. 575. 5. (1895) 1 Ch. D. 37, 
6. (1889) 23 Ir. Rep. 599. 7. (1915) 27 I.C, 708, 
26 
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prepared to hold that Raja Kumara Venkata Perumal 


Raja Bahadur v. Thatha Ramasamy Chetty1 lays down a | 
different test. The learned Judges in that case, it is sug- ` 


gested, dissent from the statement in Halsbury’s Laws of 
England that there can be no estoppel where a defendant 
consents to judgment before the delivery of the pleading. 


‘The true rule, in my view, is that neither the delivery of the 


pleading nor the raising of the issue is decisive of the matter, 
but, in arriving at a conclusion as to whether or not the parties 
intended to settle a particular issue, it would be both relevant 
and useful to enquire whether the pleading had been delivered 
and the question had been put in issue. I must, however, point 
out that the view expressed in Halsbury is supported by 
authority. In Goucher v. Clayton and Mexican Co.2 there was 
a judgment by consent before the declaration was filed and 
Wood, V. C. held that, as there was nothing to show that the 
question had ever been put in issue, the consent decree would 
not be an estoppel at law; indeed, he went so far as to say: 


“In order to effect an estoppel, it was necessary that it should appear on 
the record that the question had been put in issue.” 


See Govinda Krishna v. Venkatasubbiaha where this sole 
test was applied. This, at any rate, shows that the Couri on 
the facts proved must come io a clear conclusion that the 
parties intended that the consent decree should have the effect 
of deciding finally the question raised; for, the fact that there 
was an active contest and the matter was actually put in issue, 
furnishes a valuable test. In the light of these principles, the 
consent decree in question cannot operate as res judicata. This 
is what happened. The ryot’s cropshad been attached for the 
peishcush due by the landholder. The consent decree refers 
to this fact and goes on to say that, as the plaintiff has agreed 
to get the crops released, the defendant consents to a decree 
being passed against him for the fullamount. It is impossible 
to infer from this, that the parties agreed to the question as to 
the rate of rent being finally settled.. The ryot had already 
succeeded in two Courts and a second appeal filed by the land- 
holder was then pending. Is it lightly to be assumed that the 
ryot was willing to forego the benefit of the ad judication in his 
favour and admit the propriety of the enhancement? Moreover, 
ce 

©. . b (911) LLR. 35 Mad. 75:21 M.L.J. 709. 
2, (1865) 34 L.J.Ch. 239. 3. A.LR, 1929 Mad, 694, 


` 
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where a recurring right or liability is involved as in the case 
of rent, it must be clearly shown that the agreement, which in 
' terms is only in regard to the amount, extends in fact, to the 
rate also. In the words of Wood, V. C., in the case already 
referred to, a defendant may submit to a decree either because 
he desires to avoid the litigation or he thinks it not worth his 
while to have the question tried. I have not the slightest doubt 
that in the present case the consent decree is not binding on 
the defendant as res judicata. 


One further point remains.. The defendant paid Rs. 160 
in January, 1926, and the question is, in respect of what. period 
is the.amount to be credited? The defendant made further 
payments in 1927 and 1928 of various sums amounting to 
Rs. 147-9-8. The lower appellate Court has applied this latter 
sum towards the rent for fasli 1335, holding at the same time 
that Rs. 160, paid ‘earlier, was to be applied for the rent for 
the later period, namely, faslis 1336 and 1337. Apart from 
this, the learned Judge has overlooked that the defendant paid 
Rs. 160 in fasli 1335 and that he could not: have therefore 
appropriated it for rent for a period which was yet to:com- 
mence. The plaintiff's accounts, Ex. B series, contain a full 
and detailed ,statement and they seem somehow to have 
escaped the learned Judge’s attention. The statement that the 
plaintiff has given no details for Rs. 147-9-8 is therefore not 
correct. I am not prepared to infer from the ambiguous 
evidence of the tribuné officer, that when the defendant made 
the payment of the sum of Rs. 160, he gave any specific direc- 
tion as to its appropriation. 

In the result, I pass a decree for the plaintiff for 
Rs. 232-8-3 arrived at thus: according to the plaintiff’s ledger, 
Ex. B-4, the amount shown to be due from the defendant 1S 
Rs. 298-10-7 ; that includes an excess of Rs. 66-24, debited on 
the footing that the enhanced amount is due for four faslis, 
1334 to 1337. That sum being deducted from Rs. 298-10-7, 
for the balance of Rs. 232-8-3 I pass a decree with interest 
at 6 per cent. per annum from 6th February, 1929, to date of 
realisation. The order as to costs made by the lower appellate 
Court will stand; in this Court each party will bear his costs. 

B.V.V. Decree modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. Justice Jackson anp Mr. JUSTICE 
BUTLER. 


Yellamraju Venkatasubba Rao .. Appellant* (1st Respond- 
i ent—Ist Defendant) - 
- - v, ; . 

Lakkaraju Ananda Rao—declared 
Legal Representative of 2nd Res- 
pondent—zide Order dated 12th 
April, 1932 on C. M. P. No. 1914 
of 1932 and others ~.. Respondents (Plaintif 
—2nd Defendant and 

Plaintiff's L. R.). 


Hindu Law—Widow—Alienation—Justification for—Spiritual welfare of 
husband—Thread and marriage expenses of daughter's son. 


A widow in possession of her husband’s property made an alienation of 
a portion of the property to meet the thread and marriage expenses of her 
daughter’s son. The latter was not, however, so indigent that that help of his 
grandmother could be called an act of compelling necessity. Ina suit to set 
aside the alienation, 


Held, that, nevertheless the alienation could not be set aside as the widow 
had acted with piety and in consonance with prevalent notions. When it is 
dificult to distinguish positively between sincere religious feeling and idle 
sentiment, the Court should lean in favour of the former, where there is no 
suspicion of ulterior motive or fraud. 


Sardar Singh v. Kunj Behari Lal, (1922) L.R. 49 I.A. 383: I.L.R. 44 All, 
503: 44 M.L.J.766 (P.C.), relied on. 


On appeal under Cl. 15 of the Letters Patent against the 
decree of the Honourable Mr. Justice Anantakrishna Aiyar, 
dated the 7th day of October, 1929 and made in Second 
Appeal .No. 250 of 1926 preferred to the High Court against 
the decree of the Court of the Subordinate Judge (Additional) 
of Bapatla in A. S. No. 89 of 1925 (A. S. No. 271 of 1924, 
District Court, Guntur)—O. S. No. 361 of 1922, District 
Munsif’s Court, Repalli at Tenali. 

P. Satyanarayana Rao for appellant. 

7 _G, Lakshmanna for respondents. _ 
. The judgment of the Court was delivered by 

Jackson, J.—One Lakshmayya died leaving a widow 
(defendant No. '2) and daughter Subbamma mother of two 
sons, 3rd defendant and plaintiff, who are the nearest rever- 
sioners to Lakshmayya’s estate. 





* L. P. A. No. 10 of 1930. 14th February, 1934, 
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On 20th November, 1918, with the assent of 3rd defendant, 
the widow, defendant’ No. 2, sold a parcel of the estate for 
' Rs. 1,500 for debts contracted for family expenses and the thread 
and marriage ceremonies of the plaintiff. Four years later the 
plaintiff with more sense of humour than of decency sued to 
invalidate this sale on the ground that the estate had been 
dissipated for improper purposes. 

The District Munsif decreed, the Subordinate Judge dis- 
missed, and this Court decreed the suit: and it now comes up 
for final decision with the vendee as appellant. 

The facts as stated above are not in dispute. The ie 
brother’s participation in the transaction has precluded any 
question of fraud, and there is the plain first issue : 


« Whether the suit alienation in favour of lst defendant was made for 
legal necessity and for purposes binding on 3rd defendant and plaintiff?” 


The 3rd defendant and plaintiff were not so indigent as to 
be dependent upon their grandmother, and it cannot be said 
that her giving them this help was an act of compelling 
necessity. The question is whether the act was conducive-to 
the spiritual welfare of Lakshmayya when admittedly it would 
be justifiable. That this is a question which admits of no simple 
answer is clear not only from the conflict of decisions in the 
reported cases, but from this case itself; for it so happens that 
we have on this very case the opinion of two learned Judges 
of this Court, either of whom we should have been prepared 
unhesitatingly to follow in a matter of Hindu Law, cf. the 
judgment under appeal and the comment upon it in Mallayya 
v. Bapt Reddil. 

An ancient text of Brihaspathi runs ‘ A widow inheriting 
her husband’s estate should honour with food and presents. 

a daughter’s son’. As pointed out in Mallayya v. 
Basi Reddi! it is the daughter’ s son who offers the funeral 
oblation, and who therefore is particularly worthy of honour. 
Mr. Lakshmanna argues that this is mere sentiment, but it is 
just here that the line of cleavage appears. Who is to dis- 
tinguish positively between sincere religious feeling and idle 
sentiment? All that can safely be said is that where the point 
is doubtful and where there is not the slightest suspicion of 
ulterior motive or fraud, the benefit of the doubt should be 
given to religious feeling. It is not for a Court of law to 





1, (1931) 62 M.L-J. 39 at 44, 
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disparage the pious acts of devout people.. And this principle 
has been followed by the Judicial Committee. In Sardar 
Singh v. Kunj Behari Lall an alienation by a widow was being 
considered where its avowed object was to offer food to an 
idol; and the following passage from Vuppuluri Tatayya v. 
Kamakrishnamma2 was quoted with approval: 


“ We think we are warranted in holding that if the property sold or gifted 
bears a small proportion (which it is impossible to define more exactly) to the 
estate inherited and the occasion of the (disposition or) expenditure is 
teasonable and Proper according to the common notions of the Hindus, it is 
justifiable and cannot be impeached by the reversioner.” 


And the Judicial Committee proceeds: 


+ “In the present case the purpose for which the alienation was made was 
undoubtedly not for the performance. . . . . of any such duty as might 
be regarded as obligatory under the Hindu Law. But at the same time there 
éan be no question that it was a pious act.” 


And accordingly the alienation was allowed. 


. , The quantitative ratio approved in this judgment is not at 
first. sight easy to understand. If a small gift to an idol is 
conducive to the husband’s spiritual bliss, would not a larger 
gift be still more conducive? Probably human nature being what 
it,is, Courts are not prepared to sanction transactions which 
offend ordinary commonsense and good husbandry. If a 
widow devotes the whole of her estate to an idol, there may be 
suspicion of fraud or undue influence. In our present case 
there is no suggestion of undue extravagance, and it must be 
remembered that the quantitative ratio works in both directions. 
Her pious duty for her husband’s satisfaction is to honour the 
daughter’s son, and some meagre gift for his ceremonies which 
would only make him ridiculous in the eyes of the neighbours 
would not fulfil this obligation. It may be taken then that the 
quantum of this alienation is reasonable, and one need not 
embark on an argument as to whether feeding an idol is or is 
not more meritorious than honouring a daughter’s son. Both 
involve an expenditure “ reasonable according to the common 
notions of Hindus” and that is sufficient justification for the 
impugned sale. 

In the judgment under appeal it is stated “ we have here 
no purpose connected with the husband’s spiritual welfare,” 
a proposition which we should not think of questioning as an 
a S 


1. (1922) L.R. 49 I.A. 383: I.L.R. 44 All. 503: 44 M.L.J. 766 (P.C.). 
2. (1910) LL.R. 34 Mad. 288 at 291: 20 M.L.J. 798. 
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authoritative statément of Hindu doctrine, but we are not so 
much concerned with what is the correct doctrine as with ‘ the 
common notions of the Hindus’. The pious endeavour of this 
widow to promote her husband’s spiritual bliss by honouring 
his daughter’s son may for aught we know in its result fall 
short of her intention; but so long as she acted with piety and 
in consonance with prevalent notions we do not think it incum- 
bent upon us to interfere any more than the Judicial Committee 
interfered with the gift to the idol. No doubt there is much 
conflict in the authorities as observed by our late Chief Justice 
in Srinivasaraghavachariar v. Rajagopalachariar! and little will 
be gained by attempting to piece them together into a coherent 
pattern—for instance discussing whether if a daughter's 
daughter may be honoured at marriage, the same does or does 
not apply to a son and so on. We prefer to base our judgment 
simply upon Sardar Singh v. Kunj Behari Lal? with the satis- 
faction that substantial justice has been done; and the result is 
not, as is candidly admitted in the judgment under review, one 
which a Court of law would like to avoid. 


The appeal is allowed with costs throughout. 
S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR HorACE OWEN COMPTON i Kt, 
Chief Justice AND MR. JUSTICE BARDSWELL. 


Nattanmai K. P. Narasimha Ayyar 
(deceased) and others .. Appellants* (1st Kroa: 
ent and his L.R. s) 
Uv. a wua A 
Kasilya Venkatachalapathi Ayyar E oaia 
and others .. Respondents (Petitioner 
and Respondents Nos. $ 
to6 and L. Ris of the 
Ist Respondent). 5 iev 
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assignee—Order overruling—A ppeal. 
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An application for execution by the subsequent assignee of a decree was 


opposed by the first assignee on the ground that the subsequent assignment’ 


was not supported by consideration. The objection was overruled by the first 
Court and on appeal a preliminary objection was taken to the maintainability 
on the ground that the contest was not between the parties to the suit. 

Held, that the case was governed by S.47 (3) of the Civil Procedure Code 
and that the order was appealable. 


Appeal under Clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Waller, dated the 24th 
day of April, 1929 and made in A. A. A. O. No. 155 of 1927 
preferred against the order of the District Court of Madura, 
dated the 2nd day of September, 1927 and made in A. S. 
No. 132 of 1927 (E. A. No. 124 of 1927 in E. P. No. 882 of 
1926 in O. S. No. 183 of 1924, District Munsif’s Court, 
Madura Town). | 


K.V. Sesha Atyangar for appellants. 

P. N. Appuswamt Aiyar for respondents. 
j 

The Court delivered the following 


JupGMENTs. The Chief Justice. —This is an appeal from 
a judgment of Waller, J. in C. M.S. A. No. 155 of 1927 
affirming an order of the District Court of Madura. 


This appeal arises out of an execution case. One 
Muthuswami Ayyar obtained a decree against the defendants. 
Fle assigned it to one Narasimha Ayyar who was duly brought 
on record. Narasimha Ayyar in his turn executed an assign- 
ment of the decree in favour of the Ist respondent here. The 
first assignee opposed the Ist respondent’s application to the 
execution Court for permission to execute the decree against 
the judgment-debtors and to have the assignment recognised. 
He stated that the assignment deed was true but that there was 
no consideration for it. The learned District Munsif dismissed 
the petition and an appeal was presented to the District Court. 
There a preliminary objection was taken that no appeal lay 
because the substantial contest was between the first assignee 
and the Ist respondent here and not between the parties to the 
dispute, the judgment-debtors not being among the parties to 
the dispute. The learned District Judge overruled the preli- 
minary objection holding that S. 47 of the Code of Civil 
Procedure applies and that an appeal lies; and Waller, J. upheld 
that finding, and, in my opinion, rightly. It seems to me clear 
that all matters’ therein referred to are under a bar to a 


—_— 


Wainy mu 


ndam a 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 209 


separate suit. S. 47 (3) says: 

“Where a question arises as to whether any person is or is not the repre- 
sentative of a party such question shall for the purposes of this section (and 
these are the important words) be determined by the Court.” 


I am unable to understand from a reading of that section 
that as regards the bar of a separate suit any distinction is 
drawn between sub-S. (1) and any other sub-section. The 
marginal note is “Questions to be determined by the Court 
executing decrees’. This is a Court executing the decree and 
sub-S. (3) says that the question arising here is to be deter- 
mined for the purposes of this section by the executing Court. 
I am aware that upon this point there are conflicting decisions 
of this High Court but, satisfied as I am that upon a plain 


reading of that section, the order in question is an appealable 


order, I am prepared to base my judgment upon the section 
and that alone. 

This appeal must be dismissed with costs. 

Bardswell, J.—I agree. 

S.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN. 


Vasa Panchakshari (dead) and 
others .. Appellants* (Petitioners— 


Plaintiffs and Nil) 
U. 


Manem Venkataratnam .. Respondent (1st Respond- 
ent—Ist Defendant). 


Costs—Dharmakarthas of a temple being appellanis in a second appeal— 
Execution against them for costs personally—How far were they liable to 
costs mdividually—S pecial grounds aggravating the circumstance to be 
proceeded against personally. 


Where the plaintiffs sued two Dharmakarthas in respect of a certain right 
claimed with regard to the location of their weaving appliances and they won 
their cause in the trial Court, first appeal and also in second appeal, and the 
decree provided that the “appellants do pay to the respondents (plaintiffs) 
Rs. 76 for their costs in opposing this second appeal”, and in order to enforce 
this decree they took out execution personally against the defendants by 
applying for their arrest, and the objection was, that as they were Dharma- 
karthas and sued only in that capacity, execution could not be enforced 
against them personally, but only with regard to the properties of the temple 
in their hands, 
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Feld, that in the present case it could not be held that the decree was \ 
otherwise than an ambiguous direction to the defendants io pay costs, which X 
meant they were personally liable for the costs. 


Pitis v. La Fontaine, (1880) 6 A. C. 482 and Ex parte Angerstein, (1874) 
L. R. 9 Ch. A. 479, relied on. 


Held, further, that moreover in the special circumstances of the case, 
namely, the Dharmakarthas while appealing against the first Court’s judgment 
and getting defeated, further took the matter in second appeal in the face of 
concurrent findings of fact, it would be hard to justify such conduct as having 
been in the interests of the institution they represented, and would appear an 
additional ground, 1f any be required, for the view that the Judges who had 
decided the second appeal did not contemplate that costs should come out of 
the temple funds. 


Westminster Corporation v. St. George, Hanover Square, (1909) 1 Ch. 
592 and Ex parte Russell, In re Butterworth, (1882) 19 Ch. 588 relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 17 of 1930 preferred against 
the order of the Court of the District Munsif of Narasapur in 
E. A. No. 180 of 1929 in O. S. No. 582 of 1927. 

- P. Somasundaram for appellants. 


R. Rajagopala Atsyangar for V. Govindarajachari for 
respondent. 


The Court delivered the following 


J UDGMENT.—The appellants are some of the plaintiffs in a 
suit filed by the weavers of Narasapur against the two Dharma- 
karthas of a local temple in respect of a certain right claimed 
with regard to the location of their weaving appliances. The 
plaintiffs won their cause in the trial, in the first appeal and in 
the second appeal before this Court, it being held that they had 
a customary right to set up their looms at the places objected 
to by the defendants. The second appeal was accordingly 
dismissed, the decree providing that “ the appellants do pay to 
the respondents 1 to4 Rs. 76 for their costs in opposing this 
second appeal”. In order to enforce this decree the plaintiffs 
took out execution personally against the defendants by applying 
for their arrest. The learned District Munsif disallowed the 
application on the ground that the suit was against the defend- 
ants as Dharmakarthas and that the applicants in execution 
could recover their costs only against them as Dharmakarthas, 
the capacity in which they were sued, and against the properties 
of the temple in their hands. An appeal against this order to- 
the Subordinate Judge of Narasapur failed, it being held there 
too that because the suit was against the Dharmakarthas as 
such and notin their individual capacities they could not be 
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made personally hable for costs, which could only be recovered 
from the property of the temple in their hands. 


The objection made in this appeal is that the Courts below 
have read into the decree something which is not stated therein, 
namely, that the costs are to be recovered only from the estate 
which the Dharmakarthas administer. It is argued that the 
direction to the defendants to pay the costs amounts to a 
personal decree against them to that effect, which may be 
enforced by the arrest of their persons. I have been referred 
to a case of this Court in which a Bench has considered a 
matter of this kind with reference to an Official Receiver in 
insolvency: Balakrishna Menon v. Umal. The learned Judges 
first proceed to consider the specific position of an Official 
Receiver and point out that under English Law special rules 
exist governing the liability of the trustee in bankruptcy with 
regard to costs incurred by him in litigation and further that 
upon this point there are no special rules inthis Presidency. The 
practice in this High Court and in the Calcutta High Court, 
even on the Insolvency Side, appears to be to hold the Official 
Assignee in the first instance personally liable for costs. In 
any case the English rules appear to relate only to proceedings 
in bankruptcy and in the case of an ordinary action a simple 
order for costs against the trustee has the usual meaning of 
such an order against any litigant, who may be made personally 
liable in the first instance though he may eventually recover 
the amount so expended by a claim upon the estate. One of 
the English cases referred to in that decision is Pitts v. La 
Fontaine?. I think that from that decision may be clearly 
derived the principle that in an ordinary litigation a person in 
the position of a trustee in bankruptcy who has a decree passed 
against him for costs, such as the decree in the present suit, 
must ordinarily be held personally liable. After quoting a 
decree in similar terms in that case, their Lordships observe: 

“Nothing can be clearer upon the face of the order than that it is an 
order in the usual form against the respondent personally to pay those costs.” 

And reference is made to the observations of Sir George 
Mellish, L.J. in Ex parte Angerstein In re Angersteins: 


« In an action at law a trustee in bankruptcy would be liable in the same 
way as any other plaintiff. In acase where a trustee makes an application, 
the success of which is doubtful, he ought, before making it, to get from the 
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: ; : . ; i 
creditors an indemnity against the costs if he knows that there are no assets i4 


out of which they can be paid,” 


Accordingly the proper course, it is said, to be observed is 
that when it is intended to qualify the ordinary liability of the 
trustee in bankruptcy to pay costs, such qualification should be 
expressly mentioned in the order. Inthé present case accord- 
ingly I can see no ground for holding that the decree is 
otherwise than an unambiguous direction to the defendants to 
pay costs, which means that they are personally liable for those 
costs. 


That view is without special reference to the circumstances 
in which these costs of second appeal were incurred. The 
plaintiffs succeeded in the first Court in establishing their cus- 
tomary right. The defendants took the matter on appeal and 
were defeated. Notwithstanding the concurrent decisions of 
those two Courts upon a question which apparently was one of 
fact they persisted in filing a second appeal which met with the 
same inevitable fate. It seems hard to justify such conduct as 
being in the interests of the institution which they represented, 
and that appears to be an additional ground, if any be required, 
for the view that the learned Judges who decided the second 
appeal did not contemplate that the costs should come out of 
the temple funds. Here again there is authority from English 
cases for holding that in such circumstances a trustee would 
not be justified in pressing or opposing claims which have 
already once been decided by a Court. In Westminster Cor- 
poration vV. St. George, Hanover Square! this point was 
specifically dealt with. The argument addressed to the Court 
was this, that a trustee who appeals does so at his own risk as 
to costs, because he is only interested so far as he wants pro- 
tection and he is completely protected by the decision of the 
Court of first instance and this was the view taken by the 
Court of Appeal. Cozens-Hardy, M.R. observed: 


“Tf a trustee appeals to the Court of Appeal against a decision in the 
Court below and the appeal is unsuccessful, I feel no doubt that under 
ordinary circumstances the trustee as appellant isin no better position than 
another appellant and under ordinary circumstances if the appeal fails, it 
fails with what we so frequently describe as the usual consequences.” 


The same opinion is expressed by Fletcher Moulton, L.J. In 
another case Ex parte Russell In re Butterwortha the principle 
again received recognition. That was a case where the 








1. (1909) 1 Ch. 592. 2, (1882) 19 Ch. 588, 
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trustees had failed in the County Court. They succeeded in 
appeal to the Chief Judge, but failed when a further appeal was 
carried to the Court of Appeal. The direction was that they 
should pay the costs incurred in the two higher Courts, on the 
ground that they should have remained content with the deci- 
sion of the County Court. 


Against arguments thus supported the respondent has 
attempted to show thata temple Dharmakartha is a mere 
manager and thus in some position different from a trustee with 
regard to liability for costs. Iam unable to appreciate upon 
what principle in a case of this kind any such discrimination 
can be made, because Dharmakarthas are not the managers of 
an estate which is in the ownership of any person in a position 
to exercisè control over it or them. It appears to me that the 
general principles discussed above must apply to Dharmakarthas 
as much as to ordinary trustees and other persons suing or sued 
ina representative capacity. Accordingly the orders of the 
Courts below cannot I think be supported and I allow the Civil 
Miscellaneous Second Appeal and set them aside and direct the 
District Munsif to restore E. P. No. 180 of 1929 and dispose of 
it in the light of the above observations. The appellants will 
have their costs incurred here and in the Courts below. 


KG: —— Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—Lorp ToMLIN, Lorp RUSSELL OF KILLOWEN, 
Lorp MACMILLAN, SIR LANCELOT SANDERSON AND SIR SHADI 
LAL. 


F. E. Dinshaw .. Appellant* 
U. 
The Commissioner of Income-tax, Bombay 
Presidency .. Respondent. 


Income-tax Act (XI of 1922), S. 24—Debt due from a limited company, 
while siili a going concern, whether could be treated asa bad debi—Question 


of fact. 


For purposes of income-tax, a debt due from a limited company may be 
treated as irrecoverable and a bad debt (and consequently a business loss to 
the assessee-creditor under S. 24 of the Income-tax Act, 1922) even in cases 
where the debtor company is not actually wound up or has not ceased to 
be a going concern a 
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‘Whether a debt 1s wholly or partly and to what extent bad or irrecover- | 
able is in every case (and whether the debtor is an individual or a joint stock 
company) a question of tact to be decided upon a consideration of the relevant 
facts of that case. 


Judgment of the High Court, Bombay (Commissioner of Income-tax, 
Bombay Presidency v. F. E. Dinshaw, (1932) 1.L.R. 56 Bom. 457: 34 Bom. L. 
R. 1235) reversed. 


Appeal No. 35 of 1933 from a judgment of the High 
Court, Bombay, dated the 7th March, 1932, delivered on a 
reference made by the Commissioner of Income-tax under 
S. 66, sub-S. (3) of the Income-tax Act, 1922. 

The question for determination on the appeal was, whether 
the High Court were right in holding that in order to constitute 
moneys due by a joint stock company engaged in business a bad 
debt or a business loss to the creditor it was necessary that the 
company should have ceased to be a going concern. 

During the arguments reference was made to Commissioner 
of Income-tax v. Chitnavis1. 

Wilfrid Greene, K.C. and R. Hills for appellant. 


Dunne, K. C. and Wallach for respondent. 


22nd June, 1934. Their Lordships’ judgment was deli- 
vered by i 

Lorp RUSSELL oF KILLOWEN.—The point raised by this 
appeal is short and free from complication. The exact facts are 
in some respects a little difficult to ascertain, but for present 
purposes they may be accurately stated thus :— 


The appellant is a member of a firm who acted as agents 
for a limited company, which carried on the business of a 
cotton mill. 


The appellant was assessed to income-tax under the Indian 
Income-tax Act, 1922 for the year 1929-1930 on the basis of his 
income for the preceding year 1928-1929. In that preceding 
year the firm had, under guarantees given by them, been com- 
pelled to pay and had paid to the lenders large sums which had 
been advanced to the limited company, and which the limited 
company had failed to repay. As a result the limited company 
became immediately indebted to the firm in a large sum, the 
share of the appellant therein being the sum of Rs. 1,73,500. It 
was alleged by the appellant that this indebtedness was 
irrecoverable from the limited company, and he claimed to have 





1. (1932) L.R. 59 I A. 290: 63 M.L.J. 361 (P.C.). 
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the said sum of Rs. 1,73,500 allowed to him asa deduction in 
arriving at his assessment to income-tax. 


It does not seem to have been disputed-in India, and it 
was not disputed before their Lordships’ Board, that if this 
debt of the limited company was in fact irrecoverable, or in 
other words was a bad debt, the appellant would be entitled to 
the deduction which he claimed. 


Those being the facts, the dispute which has arisen and 
which has now come before their Lordships, on appeal to His 
Majesty in Council, is whether the debt, being a debt due from 
a limited company, can in law be treated as a bad debt so long 
as the limited company is not actually wound up or has not 
ceased to be a going concern. 


The Assistant Commissioner, by his order of the 15th 
January, 1930, stated that “so long as the mill is working it is 
impossible to say that the money advanced by assessee therein 
can be regarded as bad debts,” and he disallowed the claim for 
deduction. With this decision the Commissioner declined to 
interfere. From documents in the subsequent proceedings it 
appears that the Commissioner acted upon the view that the 
Assistant Commissioner’s decision was based, not on a matter 
of law, but purely on a finding of fact on the evidence before 
him. In this their Lordships think that the Commissioner was 
mistaken and indeed the later history makes this clear. 


By an order of the High Court of Bombay, dated the 30th 
January, 1931, and made under S. 66 of the Indian Income- 
tax Act, 1922, the Commissioner was compelled, somewhat 
reluctantly, to state a case upon the question of law which had 
arisen and to refer it to the High Court. 


The question which the Commissioner was directed to raise 
by the case stated was :— 

«Whether it is necessary to constitute moneys due by a joint stock com- 
pany, a bad debt or a business loss to the creditor that the company should be 
actually wound up or have ceased to be a going concern.” 

In the case as stated the Commissioner expanded this ques- 
tion and added another question dealing with the specific sum 
in dispute: but the High Court’s answer to the reference 
ignored the Commissioner’s additions. The order of the High 
Court (dated the 7th March, 1932), was in the following 


terms :— 
“For the reasons stated in the accompanying judgment, the Court answers 
the reference by saying that to constitute moneys due by a joint stock com- 
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pany engaged in business a bad debt or a business loss to the creditor, it is 
necessary that the company should have ceased to be a going concern. 


«The assessee should pay the costs on the original side scale to be taxed 
by the taxing master, original side.” 


The learned Chief Justice confined his judgment to com- 
panies which were carrying on business, and held (1) that so 
long as the company was on the register and so long as it was 
carrying on business as a going concern, it is impossible to say 
that any debt which it owes is necessarily irrecoverable; (2) 
that the income-tax officer was entitled to decline to go into 
evidence as to the value of the assets or extent of the liabilities 
of the company and (3) that to constitute moneys due by a 
company a bad debt or a business loss. to the creditor ıt is 
necessary that the company should have ceased to be a going 
concern. 


Their Lordships know of no principle or authority upon 
which these views of the learned Chief Justice can be supported. 
Whether a debt is wholly or partly and to what extent bad or 
irrecoverable is in every case (and whether the debtor is a 
human being or a joint stock company or other entity) a ques- 
tion of fact to be decided by the appropriate tribunal upon a 
consideration of the relevant facts of that case. Thereis no 
justification for the suggestion that a practice should prevail in 
the Commissioner’s office under which a debt due from a limited 
company which is still a going concern, is or of being 
treated as a bad debt. 


Their Lordships are of opinion that the order of the High 
Court should be discharged and in lieu thereof an order should 
be made answering in the negative the question which the Com- 
missioner was directed to raise and which is set out above. As 
a result the appellant’s assessment and his claim to the deduc- 
tion will have to be reconsidered by the appropriate authority 
in the light of all relevant evidence. 


Their Lordships will humbly advise His Majesty accord- 
ingly. The respondent must pay to the appellant his costs of 
the proceedings here and in the High Court of Bombay. 


A petition was presented to their Lordships’ Board praying 
that ah affidavit relating to the assessments made upon the 
appellant for later years might be referred to upon the hearing 
of the appeal. Their Lordships are of opinion that no order 
should be made on that petition as to costs or otherwise. 


J 


` 
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Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondent: Solicitor, Indta O fice. 

Ke ade Order discharged and Question 
—- answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Ghulam Mohideen Sahib .. Petttioner* 
v. 
The District Magistrate of Chingleput 
at Saidapet and others .. Respondents. 


The Places of Public Resort Act (I of 1888), Ss. 6,7, 9, 10 (4) and 12— 
Application to issue a writ of prohibition agamst a District Magistrate fron 
dealing with the granting of a licence under S,12—Non- municipal arcas— 
Jurisdiction of Magistrate—Powers of District Magistrate as an appellate 
authority—Whether a licence after a period of one year when there was no 
final order regarding it could be considered io have terminated—sS. 198 of 
Madras Local Boards Act (XIV of 1920) whether took away powers of 
District Magistrate under S. 12 of Places of Public Resort Act. 

Where an application asked for the issue of a writ of prohibition to the 
District Magistrate of a certain District, to prohibit him from further 
proceeding in the matter of an application under S. 12 of the Places of Public 
Resort Act of 1888 made to him by a petitioner, on the contention that the 
District Magistrate had no jurisdiction to do anything in the matter inasmuch 
as after the enactment of S. 198 of Madras Local Boards Act of 1920 the 
power given to the District Magistrate under S. 12 of the Act II of 1888, so 
far as non-municipal areas were concerned, was taken away, 

Held, that there was nothing in the scheme of the Madras Local Boards 
Act to suggest that so far as non-municipal areas were concerned, it must 
have been intended to take away the powers of the District Magistrate under 
S. 12 of Act II of 1888, 

Next on the contention that the powers under S. 12 could be invoked only 
in cases in which an application for licence had heen disposed of by the 
authority to which the application had been made but not in cases in which 
there had been no appeal, 

Held, that the words which authorised the District Magistrate to pass 
any order which ‘the authority holding the proceeding’ might have passed, 
would equally apply to an appellate authority, because under sub-S. (4) of 
S. 10 the appellate authority was given the same power in the matter as the 
first authority. 

Further on the contention that the application for licence in the case 
having been for one year it should be taken to have long ago lapsed and the 
District Magistrate had no power to deal with it. 

Held, that there was no provision in the Act indicating that an application 
lapsed merely by reason of any particular period. Though licences were 
issued only for periods of one year at a time, under the rules, there would be 
no sufficient reason to hold that ıf for any reason final orders were not passed 
onalicence application either within the official year or before the lapse of 
one year from the date when it was made, the proceeding ipso facto 
terminated. 
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Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of prohibition to the District Magistrate 
of Chingleput, the 1st respondent herein, prohibiting him from 
further proceeding in the matter of the application of Chunnilal 
Sowcar under S. 12 of the Places of Public Resort Act, Madras 
(Act IT of 1888) made to him on the 25th September, 1933, as 
he has no jurisdiction to receive, hear and determine the said 
application. 


K. Bhashyam Atyangar and V. C. Veeraraghavan for 
petitioner. 


The Government Pleader for Ist respondent. 
K. R. Venkatarama Sarma for 2nd respondent. 
S. Panchapagesa Sastri for 3rd respondent. 
The Court made the following 


ORDER.—This application asks for the issue of a writ of 
prohibition to the District Magistrate of Chingleput to prohibit 
him from further proceeding in the matter of an application 
under S. 12 of the Places of Public Resort Act (1888) 
made to him by one Chunnilal Sowcar. It is not necessary 
to set out the history of the matter in much detail. It is 
enough to say that an application for licence was in the first 
instance made to the local Panchayat as required by S. 198 of 
the Local Boards Act and in accordance with the provisions of 
that section it was first dealt with by the President of the 
Panchayat and afterwards by the Panchayat body itself. On 
the assumption that notwithstanding the enactment of S. 198 
of the Local Boards Act, the power under S. 12 of Madras 
Act II of 1888 still subsists, the applicant moved the District 
Magistrate. The present application has been made to stop 
further proceedings, as the petitioner contends that the District 
Magistrate has no jurisdiction to do anything in the matter. 

On behalf of the respondents, a point was raised, whether 
a writ of prohibition could be asked for at all in a case like this. 
Reference was made to the decisions of the House of Lords in 
Boulter v. Kent Justicest and in Clifford v. O'Sullivan? and 
it was contended that it is only to a‘ Court’ that a writ of 
prohibition could be directed. On behalf of the applicant, 
Mr. Bhashyam Aiyangar relied upon the judgment of the 
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: Court of Appeal in Rex v. Electricity Commissionersi, where 


~ 


the decision in Chfford v. O’Sullivan2? is referred to and 
explained and contended that a writ of prohibition could be 
availed of inall casesin which ata later stage a writ of certiorari 
would be available. He maintained that for the purpose of these 
writs, the term ‘ Courts’ used in the earlier authorities has been 
very liberally interpreted in later pronouncements and all that 
was necessary was that the officer concerned should not be 
merely exercising ministerial functions. This contention is 
in a large measure well founded (see the cases collected in 
V enkataratnam v. Secretary of State for Indta3 and Zaminda- 
rini of Mandasa v. Ryots of Mandasa Zamindari4) though it is 
neither practicable nor desirable to attempt a positive definition 
of the cases where the writs will be available. It 1s much 
easier to deal with the nature of the function exercised by the 
officer in question in each particular case and decide upon the 
maintainability of the application. 

In the case on hand, the authorities are no doubt acting 
in the exercise of a statutory power, but looking at the terms 
of the Places of Public Resort Act and the powers exercised 
by the several authorities to whom applications for licence 
under that Act have to be made, it is not easy to say that their 
functions are such as can be controlled by a writ of prohibition 
or a writ of certiorari. For instance, in municipal areas the 
application has to be made to the Chairman and appeals from 
his orders lie to the Municipal Council. Let us look at the way 
that the authorities are expected to exercise their power under 
Ss. 6 and 7 of the Act. Though sub-cl. (b) of S. 7 directs 
them to consider whether any objection to the grant of the 
licence arises from the situation or ownership of the place or 
building or the purpose proposed, the main consideration 
with reference to which the power is to be exercised is that 
of public safety; and for this purpose, S. 6 empowers the 
licensing authority to inspect the locality, call upon the applicant 
to make additions or alterations in the material or arrangement 
of the building or in the precautions to be taken for the safety 
of the public to be assembled therein. Similarly, S. 9, cl. (c) 
provides that the authority granting a licence may revoke or 


suspend the same when he has reason to believe that the place or 
an PP > 
1. (1924) 1K. B. 171, 2, (1 921) 2 A. C 570. 


3. (1929) ILL R. 53 Mad, 979: 60 M.L. J 25 
4. (1932) LL.R. 56 Mad. 579: 65 M. L. J. 423. 
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building canno longer be safely used for the purpose for which 


the licence was granted. I find it difficult to accept the sugges- 
tion that considerations like these approach anything like a 
“judicial” consideration of the matter based on “ rights of 
parties”. Again, seeing that S. 12 gives power to the District 
Magistrate to revise the orders not merely of officers ordinarily 
subordinate to him but also of the Chairman of the Municipał 
Council or of the Municipal Council as the case may be, it will 
not be right to say that when acting under S. 12, the District 
Magistrate is acting in his usual “ judicial” capacity. No 
doubt he is referred to as District Magistrate in that connection 
apparently because, as already explained, the main scheme of the 
Act is to secure public safety and under the Indian administra- 
tion the District Magistrate is of course very much concerned 
with questions of public safety. But that is different from 
saying that in exercising this power, he is acting judicially or 
as a Court. Itis, however, not necessary for me to come to a 
final conclusion on the general question, because, even supposing 
that the officer concerned is one to whom a writ of prohibition 
can be issued, the question still remains whether there is any 
question of usurpation or excess of jurisdiction. 


On the point as to the District Magistrate’s jurisdiction, 
Mr. Bhashyam Aiyangar’s main contention was that after the 
enactment of S. 198 of the Local Boards Act of 1920, it must 
be taken that so far as non-municipal areas are concerned, it 
was the intention of the legislature that the powers given to the 
District Magistrate under S. 12 of Madras Act II of 1888 were 
to be taken away. I am not satisfied that there is sufficient 
basis to justify this argument which is practically one of implied 
repeal. It seems to me that the purpose of S. 198 of the Local 
Boards Act is rather to prescribe the authorities to whom 
applications under Act II of 1888 should be made and appeals 
in such matters would lie in non-municipal areas. Act II of 
1888 was in the first instance confined to municipal areas but 
power was given to the Government to extend it outside the 
limits of such areas. According to the original scheme of the 
Act, application had to be made in such areas to the Sub- 
Divisional Magistrate and from their orders appeal lay to the 
Magistrate of the District. The Local Boards Act of 1920 
merely changed this procedure and provided that application in 


non-municipal areas might be made to the President of the 


PR 
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/ Panchayat and the appeal would lie to the Panchayat Board. Ghulam 


: . hid 
This practically put the President of the Panchayat and the aia 
Panchayat Board in non-municipal areas on the same footing The 
as the Chairman of a Municipal Council and the Municipal District 


Council itself in Municipal areas. There is nothing in this sae ae 
scheme to suggest that so far as non-municipal areas are Chingleput. 
concerned, it must have been intended to take away the powers 

of the District Magistrate under S. 12. 


Mr. Bhashyam Aiyangar laid some stress upon the fact 
that while in Act IT of 1888 it was provided by S. 7 that the 
licence shall be in such form and subject to such fee and 
conditions as the Governor in Council may from time to time 
direct, it 1s now provided by S. 198 of the Local Boards Act 
that the fee to be levied on and the conditions to be inserted 
in licences issued by the Local Boards shall be determined by 
the Panchayat. Whatever the reason for the change may be, 
it does not seem to involve as a necessary consequence anything 
like a change in the revisional powers of the District 
Magistrate. 


It is further contended that the powers under S. 12 could 
be invoked only in cases in which an application for licence 
has been disposed of by the authority to which the application 
had been made but not in cases in which there has been an 
appeal. I do not see any basis for this argument in the language 
of S. 12. The words which authorise the District Magistrate to 
pass any order which “the authority holding the proceeding ” 
might have passed, will equally apply to the appellate authority, 
because under sub-cl. (4) of S. 10 the appellate authority is 
given the same power in the matter as the frst authority. 


It was lastly contended that the application was in terms 
one for a period of one year from Ist May, 1931 to the end 
of April, 1932, that this application must be taken to have 
long ago lapsed and that the District Magistrate has no power 
to deal with an application for a period which had long ago 
expired. There is no provision in the Act indicating that an 
application lapses merely by reason of the lapse of any 
particular period. Taking it that under the rules or as a matter 
of practice, licences are issued only for periods of one year at 
a time, J do not see sufficient reason to hold that if for any 
reason final orders are not passed on a licence application 
either within the official year or before the lapse of one year 
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Ghulam from the date when it was made, the proceeding ipso facto 
coe terminates. Whether the lapse of time will by itself or as \ 
A suggesting a possible change of circumstances, influence the 
District District Magistrate in the exercise of his discretion in any 
oes particular case, is a matter with which I have no concern. I 
Chingleput, am not able to say that that takes away his jurisdiction to deal 


with the matter. 


For these reasons, I see no reason to issue the writ asked 
for and I accordingly dismiss the petition with costs. 


K. C. —— Petition dismissed. 


IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JustIcE KrisHNAN PANDALAI AND 
Mr. JUSTICE CURGENVEN. 


Thirunarayana Pillai (deceased) 
and another i .. Appellants* (Defend- 
v. ants 1 and 2) 
P. R. Y. Manickavachaga Chettiar, 
by Power Agent, Venkatarama 
Aiyar and others .. Respondents (Plaintiffs 
1 and 2 and Defendants 
4 to § and mil). 


Thiru- Trusi—Breach of trust committed by trustees—Wrongful purchase of 
narayana trust properties by trustees themselves—Order of re-sale by Court condition- 
ee ally—S'. 62 of Trusts Act prohibiting such conditional re-sale—Liability of 
WMeaniclac trusteesto account—Legal representatives’ liabtlity—A p peal and memorandum 
vachaga of objections—Death of one of the appellants—Legal representatives in 
Chettiar. appeal brought on record—Whether in memorandum of objections any 


separate application to make hima party necessary—O. 41, R. 22 (4), Civil Pro- 
cedure Code, whether applicable—Account on the basis of wilful defauli— 
Rights of parties during accountitig. 


Where of two appellants one died, and though his legal representatives 
did not desire to continue the appeal by being brought on record but the 
surviving co-appellant had brought him on record as a respondent, his having 
been impleaded would be effective not only for the purposes of the appeal but 
also for the memorandum of objections in spite of their having been no 
separate application in the memorandum of objections to make him a party. 
O. 41, R. 22 (4) had not the effect of making the two, distinct proceedings 
for the purpose contended that where a party was already impleaded both in 
an appeal and a memorandum of objections, two separate applications would 
be necessary to bring the legal representatives on record. 


If properties belonging to a trust had been sold and purchased wrongfully 


by the trustees themselves and the Court ordered re-sale of the properties on 
condition of the original sale standing good in case the re-sale price was not 





* Appeal No. 296 of 1930. 5th December, 1933. 
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{ equal to that which the trustees had paid, such an order directing a conditional Thiru- 
re-sale by the Court would be unwarranted under S. 62 of the Trusts Act. ac ra 
The legal representatives of a deceased trustee can be proceeded against v. i 
/ in respect of breaches of trust by the deceased trustee, as the assets in their Manicka-~ 
hands areliable for breaches. ae 
Lewin on Trusts, 13th Edn, p. 949 and Hardwicke (Lord) v. Vernon, - 
(1799) 4 Ves. Jun. 411: 31 E R. 209, followed. 
! If an accounting party, like the trustees in this case, fails to account 
' properly for moneys in his hands impressed with a trust, he must pay interest 
¿ on those amounts due from him, even if the debt by its nature does not carry 
) interest. 


Pearse v. Green, (1819) 1 Jac & W. 135: 37 E. R. 327, followed. 
| If the evidence in the case does not justify an order for general account 
/ onthe footing of wilful default of trustees but if the Court were to direct 
:  thatin case the accounts, to be produced hereafter, which the plaintiffs have 
had no opportunity to scrutinise, any particular transactions should be disclos- 
ed which are open to the charge of wilful default, the plaintiffs should have a 
? chance of having those particular charges investigated. Even where the 
period from which such charges arise is such that they should be put on the 
pleadings and unless so put, the Court will not enquire into them at all, the 
mere fact that they are not on the pleadings will not prevent such charges 
from being raised, if in the course of the investigation, facts are ascertained 
which render it reasonable to believe there has been wilful default, and in such 
a case the Court will assist parties complaining of the misconduct of trustees. 
Where, however, the period of the account to be investigated is after the suit 
and the charges could not therefore be put into the pleadings and instances of 
wilful default have been proved as to the period for which accounts are 
produced, to give liberty to the plaintiffs to allege particular instances when 
they are discovered in the actual account-taking is the only possible way of 
not shutting them out altogether without hearing. 


Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in O. S. No. 17 of 1927. 


The Advocate-General (Sir A. Krishnaswami Atyar) and 
C. A. Seshagiri Sastri for appellants. 


M. Subbaroya Atyar, K. S. Krishnaswami Atyangar, 
K. S. Rajagopala Atyangar and K. Ramanathan Chettiar for 
respondents. 


The judgment of the Court was delivered by 


Krishnan Pandalat, J—The appellants are defendants 1 Krishnan 
and 2 in the Lower Court. On the death of the Ist appellant Pandalai, J. 
(Ist defendant) pending this appeal the other appellant 
applied to add his legal representative, who opposed the -applica- 
tion and stated that he did not wish to continue the appeal. The 
appellants being co-trustees and the presence of all trustees 
before the Court being necessary to determine the appeal by 
the surviving trustee and the questions arising between the 
trustees and the respondents cestui qui trusi, we ordered the 
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addition of the legal representative of the deceased Ist} 
defendant as a co-respondent. | 
The suit though originally brought by two plaintiffs was 
afterwards continued as a representative one on behalf of all 
creditors of defendants 5 to 8 for whose benefit they executed 
a trust deed, Ex. I, dated 19th August, 1923, of all their . 
properties mentioned in the schedules attached thereto constitut- : 
ing the defendants 1 to 4 and another, since deceased, trustees 
to sell and distribute the procceds rateably among their credi- 
tors mentioned in Sch. A thereto. The plaintiffs (respond- 
ents 1 and 2) charged the trustees with several breaches of 
trust, passive and active, such as not getting in all the proper- 
ties, not getting the lands cultivated and houses let, not keeping 
proper accounts, buying the trust properties at auctions them- 
selves in the name of benamidars while not paying the 
purchase money due on those purchases, underselling the trust 
properties, partiality in the distribution of dividends etc. and 
prayed for removal of the trustees and appointment of new 
trustees, administration of the trust properties, accounts of 
the dealings by the trustees and recovery of what may be 
found due from the trustees and other appropriate reliefs. 
Defendants 1 to 3 adopted the same defence denying the 
charges and asking that the suit should be dismissed. The 
Lower Court raised four issues of which the most important 
was the first issue which raised the question whether the acts of 
malfeasance, misfeasance and gross negligence complained of 
against defendants 1 to 4 are true and, if so, to what relief the 
plaintiffs are entitled. The learned Judge heard the evidence 
which was voluminous and delivered a careful and painstaking 
judgment considering the several charges and passed a preli- 
minary decree in terms of paragraph 95 of his judgment 
removing the trustees from their office and proposing to 
appoint suitable persons in their stead at the time of the final 
decree. He also directed that the new trustees when appointed 
should take the steps mentioned in the decree and carry out 
the trust including inter alia the re-sale of certain trust proper- 
ties which he found the trustees had themselves purchased 
benami in the names of others provided that the re-sale 
fetched a better price than that at which the trustees themselves 
had purchased and ordered the trustees to pay four sums of 
money which he found that they had made themselves liable 
for by reason of their neglect of duty. 


} 
? 
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In this appeal by defendants 1 and 2 most of the conclu- 
sions arrived at by the learned Judge are not questioned by 
them but the respondent 1 has raised by way of memorandum 
of objections questions involving the liability of the trustees 
which the learned Judge has either rejected or not expressed 
any opinion upon on account of the state of the contentions 
before him. On account of the number of questions thus 
involved the most convenient way of disposing of this appeal 
is to deal seriatim with the objections raised by both parties 
and then decide what in the circumstances at present existing 
is the most suitable form of decree to be passed. 


The appellants’ first objection is about a sum of Rs. 1,000 
alleged to have been lost to the trust by the trustees not taking 
possession of 50 heads of cattle which were part of the trust 
property. There is no doubt that these cattle are mentioned as 
part of the property to be administered by the trustees. It is 
admitted, however, that they did not take charge of these 
cattle. The learned Judge deals with this in paragraph 20 
of his judgment and finds that the explanation of the trustees 
that these cattle were in charge of a grazier for some period 
and that many of them were reported dead and that the rest 
of them were given to the grazier for his fees is not satisfactory. 
We have considered all the material evidence and are not 
satisfied that it is proved that some cattle died or what became 
of the rest. We are not prepared to differ from the Lower 
Court that the trustees have not shown that they exercised 
reasonable diligence in reducing these animals to their posses- 
sion or satisfactorily explained their disappearance. This 
objection is therefore disallowed. The next objection is about 
asum of Rs. 50, the price of a boat which instead of selling 
for what it was worth the trustees allowed to be eaten by 
white-ants. The Judge deals with this in paragraph 21 of his 
judgment and we are not satisfied that his conclusion on this 
point is wrong. This objection also must fail. 


The third objection is about a sum of Rs. 1,290 with which 
the Judge charged the trustees for their neglect to let out two 
houses, Items 1 and 4 of B-1 Schedule after they were put into 
their possession and before they were sold, a period of about 
two years. The charge is that the trustees allowed the former 
owners to be in occupation of these houses pending sale and 


that they should have exacted rent from the occupants or 
“29 
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Thiru- ejected them and let the houses to strangers at a rent. 
“Pillai The learned Judge deals with this in paragraph 23 of his ì 
Manicka. Judgment. The fact is that from the time the trustees took 
vachaga charge of these properties, they were taking—and the docu- 


Chettiar, ments fully bear this out—vigorous steps to bring them to 


Pandey, sale. Time after time advertisements for sale were pub- 
f lished but there were no bidders. After several such fruit- 
less attempts, they made a proposal that the creditors themselves 
should take the immoveable properties at a valuation in groups. 
This proposal was agreeable to a considerable number of cre- 
ditors but as often happens a small number objected and there- 
fore this method of selling also failed. Finally, towards the 
end of 1925 and the beginning of 1926, the sales were actually 
effected and fetched a much less sum than what they were 
supposed to be worth. From the number and nature of the 
charges brought and the small number of those which the 
Poi Toarned Tudee found to he established the fanlts now urged are 
mostly incidental to the difficulties which the trustees 
undoubtedly had to face in selling the properties and which the 
creditors or some of them were not willing to minimise. We. 
cannot say that the trustees were guilty of any unreasonable 
neglect in not turning out the former owners during the period 
when they were trying to find purchasers for the houses. There 
is evidence that as it was uncertain when the tenants even if 
some could be found would have to be turned out by the pur- 
chasers it was practically impossible to let the houses to 
strangers. And so far as not insisting upon the former owners 
paying a cash rent for the houses where they had been living 
before they gave them up to their creditors, we think that the 
trustees cannot be blamed for not so insisting. In all the 
circumstances of the case we are of opinion that this is not a 
charge which can be properly laid against the trustees and 
therefore must allow this objection and exempt the trustees 
from this liability. 


The fourth and last objection of this class is about a sum 
of Rs. 350, the price of 100 kalams of paddy which the learned 
Judge found the trustees liable for because they failed to cul- 
tivate the Valluvakudi land in fasli 1334. There seems to have 
been some misapprehension about this in the Lower Court. The 
Judge has dealt with this in paragraphs 27 to 30 of his judg- 
ment. In paragraphs 31 and 32 he found that though 14 velis 


t 
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> 
fot land in Veeraperumanallur village were uncultivated in 


} 


j 


f 


fasli 1334 it was not proved that it was due to any negligence 
because it was due to the insufficiency of the paddy stored from 
the previous harvest for the expenses of the subsequent year’s 
cultivation. Asto the Valluvakudi lands however he found 
that they were left uncultivated in fasli 1334. This is a 
mistake. In that fasli there were two crops. At the time of 
the first crop about June-July there were great floods and 
breaches in the Coleroon which inundated the neighbouring 
country and the first crop could not be raised. But the lands 
were cultivated for the second crop and Ex. XII contains 
entries showing the receipt of the price of that crop amounting 
to 240 kalams. The learned Judge seems to have misunder- 
stood the statement in paragraph 7 of the written statement as 
admitting that the lands were not cultivated for both crops. 
Basing himself on this misconception and without giving 
weight to the receipt of 240 kalams of paddy for the second 
crop of that faslı the learned Judge has mulcted the trustees 
with the difference between 340 kalams which he considers the 
normal crop and 240 kalams, t.e., 100 kalams. In the circum- 
stances the trustees are not liable for any shortage and this 
objection must be allowed. 


The next objection raised by the appellants relates to the 
directions in the decree about the re-sale of the properties which 
the learned Judge found had been purchased by the trustees 
themselves in the names of their servants and dependants. This 
would appear to have been the subject which occupied the bulk 
of the tria] in the Lower Court. The trustees denied that they 
had purchased any properties for their own benefit. The 
plaintiffs alleged that the Ist defendant purchased the proper- 
ties specified in the judgment for a total price of Rs. 5,775 in 
the name of one Somasundara Mudaliar and that the 2nd 
defendant purchased the properties also specified for a total 
price of Rs. 34,080 through one Mahadeva Aiyar. It was 
also elicited that a firm of which the 4th defendant wasa 
partner had been allowed to buy a mill for Rs. 5,050, that the 
Ist and 2nd defendants had not brought into account even the 
above said sums on the due dates, that the 2nd defendant was 
still in arrears to the extent of Rs. 8,939-11-6 and that the 4th 


defendant’s firm had paid nothing at all as a consequence of 
which a decree was obtained against the firm. It appeared also 
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Thiru- that the 4th defendant was quite unable to pay any portion ap 4 
noa the decree amount. He did not appear at the trial nor has he 


Maricka- appeared here. The learned Judge dealt with the benami 

vachaga purchase of the 1st and 2nd defendants very elaborately in 

OADE paragraphs 43 to 86. In paragraph 86 he records these find- 

ao ings that the purchases by the 1st and 2nd defendants of the 
andalai, J. : ; : ; N 

properties mentioned therein were benami and for their own 

benefit and invalid. In paragraph 87 he deals with the 

purchase by the 4th defendant’s firm but says that that was not 

included in the charges mentioned in the plaint. On these 

findings he directed in the preliminary decree that the 

properties bought by the 1st and 2nd defendants should be 

re-sold by the new trustees when appointed but that if the 

re-sale did not fetch the price at which the defendants had 

bought, the sales to the defendants should stand. He did not 

give any direction as to the price of the mill and therefore 

must ve deemed io havc held that the new trustees shonld he 

bound by the sale and that they should recover the amount of 

the decree obtained therefor trom the judgment-debtors (the 

4th defendant and his partner). The appellants’ objection 

about this part of the decree is that by S. 62 of the Trusts Act 

the Court had no power to make an order directing a 

conditional re-sale—conditional on such sale producing a higher 

price than that for which the trustees themselves bought. This 

objection is valid and would have had to be given effect to and 

the decree amended in consonance with S. 62. But this 

objection has now become unnecessary to entertain because the 

respondents 1 and 2 (plaintiffs) represent that owing to the 

change of conditions principally the fall in land values on 

account of the economic depression which has prevailed for the 

last three years, a re-sale of the properties is not necessary at 

all because the properties are not likely to fetch anything like 

the price for which the trustees themselves bought in 1925. 

They therefore say that they are willing that the trustees 

should keep their purchases upon the footing that they owed 

the price to the trust fund from the dates of those 

purchases and be made to account on that footing. The 

learned Advocate-General has not questioned that finding that 

the purchases were benami in favour of the Ist and 2nd 

defendants and that they were grave breaches of trust. He 

has also properly admitted that on that finding if those 

purchases are upheld, as the plaintiffs are willing that they 
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; should be upheld, the trustees would be liable to account for Thiru- 
3 narayana 
“ the purchase money from the due dates and can be charged Pillai 
} with interest for the unpaid sums during the time they failed Manicka- 
or delayed to bring it to account. He however asks that in — vachaga 
: ; i Chettiar. 
calculating the interest on the unpaid purchase money credit aia 
should be given according to the resolution of the trustees and „Krishnan 
ie: aa Pandalai, J. 
the conditions of sale for dividends payable to the purchasers 
as creditors. This was not questioned by the plaintiffs and 
| suitable directions will have to be given in the decree by 
omitting the provision for the re-sale of the properties and 
substituting therefor an enquiry into the purchase money 
payable by the defendants 1 and 2 with interest on the above 


footing. 


Now we come to the objections raised by the respondents. 
But before dealing with them we may refer to two objections 
raised by the added respondent, the legal representative of the 
deceased Ist defendant. His first objection is that though he 
has been added as a respondent on the application of the 2nd 
appellant (2nd defendant) that is effective only for the 
purpose of the appeal and that as the respondents 1 and 2 have 
not made a separate application to implead the legal representa- 
tives of the deceased Ist defendant in the memorandum of 
objections he cannot be deemed to be a party to the memoran- 
dum of objections so as to be bound by adverse findings 
against the Ist defendant, if any, arrived at therein. This, in 
our opinion, is an incorrect view. The Ist defendant was 
originally impleaded in the memorandum of objections. It is 
true that on his death pending the appeal there was no separate 
application to bring his legal representatives on the memoran- 
dum of objections apart from the application by the co-appel- 
lant himself to bring him on the record of the appeal. This 
in our opinion was sufficient to implead the legal representatives 
of the deceased Ist defendant for the purposes both of the 
appeal in which he was originally a party (appellant) and of 
the memorandum of objections to which also he was originally 
made a party. For this purpose the memorandum of objections 
and the appeal itself cannot be regarded as two separate 
proceedings requiring that the same party should be impleaded 
by two separate applications for the same purpose. O. 41, 
R. 22 (4), Civil Procedure Code, was relied upon as showing 


that an appeal and a memorandum of objections have now been 
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regarded as separate proceedings as it is now the law that? 


though the original appeal is withdrawn or dismissed for ` 


default the memorandum of objections has still to be proceeded 
with. That provision was inserted in the Code of 1908 to 
alter the law which existed before, that when for any reason 
such as withdrawal or dismissal for default the appeal ceased 
to be pending, the memorandum ot objections fell with it. But 
this provision has not the effect of, making the two, distinct 
proceedings for the purpose now contended that where a party 
is already impleaded both in the appeal and the memorandum 
of objections two separate applications are necessary to bring 
his legal representatives on the record. No authority was cited 
for this contention and the only one which was referred to, 
Vathiar Venkatachartar v. Ponnappa Atyangarl, is rather 
against than in favour of the contention. We disallow it. 


Another contention of the added respondent was that he 


eevee ee Law 4 


cannot be impleaded on account of any breach of trust which 
may be established against the deceased Ist defendant. 
According to the learned advocate the cause of action for 
breach of trust does not survive against the legal representa- 
tives of a deceased trustee but dies with him. This is quite 
incorrect, as the legal representatives of a deceased trustee can 
certainly be proceeded against in respect of breaches of trust 
by the deceased. The manner in which and the extent to 
which they will be liable are different matters but ordinarily 
there can be no doubt that the assets of the deceased in their 
hands are liable for the breaches of trust: Lewin, 13th edition, 
p. 949, Hardwicke (Lord) v. Vernon’. 


The respondents 1 and 2 first object that the trustees 
should have made liable for taking no steps to get in the 
outstandings due to the business carried on by the defendants 
5 to 8at Colombo. The trust deed (Ex. I) does contain a 
general clause at the end vesting in the trustees for the benefit 
of the creditors all other properties of the debtors besides those 
enumerated in the schedules. But the schedules which appear 
to have been carefully drawn up do not mention any outstand- 
ings at Colombo as due to the debtors. But if it were shown 
that the trustees had reasonable grounds to know that there 
were any such outstandings, they would still be liable to exer- 
cise reasonable diligence to realise them. Asa matter of fact 


1. (1918) 7 L.W. 614, = 2. (1799) 4 Ves. Jun. 411: 31 E.R. 209, 


\ 
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t there is no evidence of a tangible character to show that there 


were any outstandings worth pursuing at Colombo. The 
trustees themselves required the debtors to produce all their 
books including the Colombo accounts but it appears from the 
evidence of D. W. 6 who was looking after the management of 
the trust under the trustees of D. W. 27 (2nd defendant) that 
the Colombo accounts were not produced. There is nothing, 
however, to show that the trustees received any later informa- 
tion of any outstandings at Colombo nor is there in this case in 
which 44 witnesses were in all examined anything to show that 
there was any such outstanding. In the absence of any such 
proof the only conclusion possible is that the plaintiffs have 
failed to establish any negligence or breach of trust against the 
trustees in this matter. 


The second objection relates to the sale of the Vij ayapuram 
mill. The facts about this property are that after the fruitless 
attempt to sell the properties referred to already, the mill which 
had cost the debtor’s family Rs. 19,500 to erect was finally 
sold for Rs. 5,050 at an auction held on 7th December, 1925, to 
one Chidambara Thevan. It is now admitted that this 
Chidambara Thevan was an alias for the firm of the 4th defend- 
ant and hispartner. This 4th defendant who was one of the 
trustees was also the person who was put in charge of the mill 
pending the sale and also of some properties belonging to the 
trust in that village. Thus the price was really payable by 


_the 4th defendant and his partner. Quite apart from the 


gross impropriety of allowing a trustee himself to buy trust 
property of which all these trustees, viz., defendants 1, 2 and 
4 seem to have been guilty, there was in this case the 
additional breach of trust of not insisting upon the payment of 
the price; for it is now admitted that no portion of this price 
has ever been paid and the 4th defendant also did not account 
to his co-trustees for the income of the trust properties in his 
charge. The mill stood on some leasehold property. The 
lease expired. The 4th defendant’s firm re-sold the mill to 
third parties who removed the materials of the mill from the 
premises. Thus the trust has lost both the trust property and 
the price therefor as a result of the action of the trustees. 
Therefore they had to institute a suit (O. S. No. 14 of 1929) 
for the recovery of the price and the income from the village 
with interest thereon less the dividend due to the firm as 
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-Thiru- creditors. They obtained a decree for Rs. 5,453-1-0 against ie 
mG: firm, i.e., the 4th defendant and one Kadir Ibrahim Rowther. \ 
Maicka- Te 4th defendant is described as quite unable to pay anything. 
vachaga Whether anything will be recovered from the other defendant 
Chettiar. = Cannot now be stated. These facts which have not in any way 
er been controverted furnish an instance of very grave breach of 
andalai, J. 
trust on the part of these trustees. It was bad enough for the 
trustees to buy trust properties for themselves but to do so with- 
out even paying the price for which they bought was scarcely 
honest. Trustees are not authorised to give possession of 
property comprised in a trust for sale before receiving the 
purchase money: Lewin, 13th Edn., p. 1072; Godefrot, Sth 
Edn., p. 321 citing Oliver v. Courti. The learned Judge’s 
only ground for not visiting the trustees with the consequence 
of this act was that the plaintiffs did not make out a specific 
charge in the plaint. But as the evidence and the judgment 
show the facts which were elicited at the trial were incapable 
of dispute and it is therefore necessary to deal with the point 
in a suit brought for breach of trust. For the reasons given 
already for the purchase of defendants 1 and 2 and for the 
additional reason that the mill can no longer be traced the only 
course left is to make the trustecs liable for the money due to 
the trust which we may take as fairly represented by the decree 
amount in O.S. No. 14 of 1929 with interest thereon as pro- 
vided therein. The trustees who obtained that decree may if 
they pay their money to the trust according to the directions in 
the decree execute it for their personal benefit and recover 
what they can from the judgment-debtors. 


The third objection raised by the respondents is that the 
trustees have not maintained proper accounts or furnished 
them to plaintiffs on demand and that on the facts proved in 
the case an account should be ordered against them on the 
footing of wilful default. The learned Judge deals with this 
question of the accounts kept by the trustees in paragraphs 34 
to 42. .He found that the only account produced by the 
trustees was Ex. XII and that it was not regularly and correctly 
kept from day to day but was mostly written up for the pur- 
pose of being produced in Court. In aid of this conclusion he 
referred to the fact that it is in the handwriting of Narayana- 
swami Aiyar who was not employed by the trustees before 





1. (1820) 8 Price 166: 146 E.R. 1152. 
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f August, 1925, that pages 1 to 58 appear to have been written 


/ 


at the same time and that the book contains entries of payments 
not on the dates they should occur but on subsequent dates and 
he also points out other inaccuracies. With much of this 
criticism it isimpossible not to agree but we are not prepared 
to say that Ex. XII is a fabrication which does not represent as 
far as it goes a bona fide presentation of the income and 
expenditure of the trust funds. It must be remembered that 
the trustees themselves are not accountants. They are miras- 
dars and agriculturists. The men employed by them, viz., 
Chandrasekaram Pillai and Pakkiria Pillai, were apparently not 
capable of maintaining accountsin proper form. Ex. XII which 
is written by D.W. 6, Narayanaswami Aiyar, is also in this 
sense not above criticism as an account book. The more 
important question however is whether Ex. XII as far as it 
goes can be shown to be untrue in the sense that the actual 
receiptSare not entered or the expenditure entered is fictitious 
or excessive. After the discussion which this matter has 
undergone in the Lower Court and before us, except as to the 
matters in which the trustees can be made liable for breach of 
trust, our attention has not been drawn to any instance in which 
Ex: XII has been shown to be untrue by omitting to enter actual 
receipts or by entering untrue disbursements. The faults of 
Ex. XII are really due to the faults in the mode of account 
keeping. They are not faults involving dishonesty or miscon- 
duct. We do not say that the trustees were justified in not 
heeding the notice Ex. CC, dated 6th December, 1926, given to 
them before the suit by the plaintiffs for the disclosure of their 
accounts and if they had done so many of their difficulties in 
this case would have been minimised. Therefore, if for no 
other reason they have been personally visited with the costs by 
the Lower Court, an order fully justified by numerous 
authorities, Springeti v. Dashwood1 and Wroe v. Seed. And 
if for no other reason that an accounting party not rendering 
account properly but retaining trust moneys (such as the unpaid 
purchase moneys due by them on the several henami purchases) 
in their hands must pay interest; even if the debt by its nature 
does not carry interest these trustees must pay interest : 
Pearse v. Greens. But we are unable to agree with the 


a 


1. (1860) 2 Giff. 521: 66 E R. 218. 2, (1863) 4 Giff. 425: 66 E.R. 773. 
3, (1819) 1 Jac. & W. 135: 37 E.R. 327. 
30 
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learned Judge when he says that Ex. XII isnot a true account 
of the trust estate. We do not mean that itis not necessary 
to take an account for that has not been done. What we mean 
is that the account to be taken must be a common account 
which will give the plaintiffs liberty to surcharge and falsify 
(see Raja Peary Mohan v. Manohari citing In re Stevens?) 
but not an account on the footing of wilful default. Our 
reason for refusing to order an account on the ground of wilful 
default for the period covered by Ex. XII is not that instances 
of wilful default have not been proved which might have 
justified such an order but that the plaintiffs having ample 
opportunity of scrutinising Ex. XII have made all their charges 


_thereon to the Lower Court by I. A. No. 300 of 1929 and 


we have considered them and incorporated our conclusions on 
such of them as are worthy of notice in the directions we 
propose to give. It will only lead to further .acrimonious and 
protracted disputes to leave any such matters open. ~ 


The above however relates only to the period to which the 
account Ex. XII relates, t.e., up to the end of 1928. Soon after 
this appeal was filed a stay order was obtained from this Court 
staying practically the whole of the further proceedings 
contemplated by the preliminary decree passed by the learned 
Judge. All that has been done in pursuance of that decree is, 
we are informed, that Rs. 7,560-10-0 mentioned therein has 
been deposited by the trustees in Court and has been received 
by the plaintiffs and other creditors in payment of what 
remained due out of the 44 annas in the rupee dividend 
declared by the trustees. In consequence of this the adminis- 
tration of the trust and maintenance of accounts have remained 
in the hands of the trustees up to date. The accounts 
subsequent to 1st January, 1929, have not been produced into 
Court at all and this makes it necessary that the accounts for 
that period also should be taken. The evidence in the case 
naturally does not refer to this period nor to any matters 
arising therefrom. We have considered the basis on which 
this account should be ordered and have come to the conclusion 
that in view of what has been disclosed as to the period before 
the 31st December, 1928 in the first instance the account for 
this period also should be a common account with liberty to 





1. (1923) 38 C.L.J. 255 at 262. 2, (1898) 1 Ch. 162at 172, 
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the plaintiffs to allege any further specific acts of wilful 
default within the subsequent period which may be disclosed 
from the account of that period to be hereafter produced. 


To explain our meaning we would refer to the distinction 

between the two ways in which an account on the footing of 
wilful default may be ordered. See Raja Peary Mohan v. 
Manohari. We do not think that the evidence justifies an 
order for a general account on the footing of wilful default 
but we direct that if on the accounts to be hereafter produced 
which the plaintiffs have had no opportunity to scrutinise any 
particular transactions should be disclosed which are open to 
the charge of wilful default, the plaintiffs should have a chance 
of having those particular charges investigated. Even where 
the period from which such charges arise is such that they 
should be put on the pleadings and unless so put, the Court will 
not enquire into them at all, the mere fact that they are not on 
the pleadings will not prevent such charges from being raised 
if in the course of the investigation (of an account in-common 
form) facts are ascertained which render it reasonable to 
believe there has been wilful default and in such a case the 
Court will assist parties complaining of misconduct by trustees. 
Per Denman, J. in Smith v. Armitage8. Where however the 
period of the account to be investigated is after the suit and 
the charges could not therefore be put into the pleadings and 
instances of wilful defaults have been proved as to the period 
for which accounts are produced, to give liberty to the plain- 
tiffs to allege particular instances when they are discovered in 
the actual account taking is the only possible way of not 
shutting them out altogether without a hearing. The case 
cited by the learned Advocate-General, In re Wrightson, 
Wrightson v. Cooke’ was one of charging further breaches of 
trust and the distinction is there pointed out at pages 799 and 
800 between charging fresh breaches of trust not alleged in 
the pleadings for obtaining relief against the trustees on that 
ground or for removing them and the rule enabling further 
instances of wilful default to be proved on an account ordered 
on that basis. In English practice the former is not permissi- 
ble, but the latter is. 


a 


1. (1923) 38 CL.J. 255 at 264. 
2. (1883) 24 Ch. D. 727 at 729. 3. (1908) 1 Ch. 789. 
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The fourth objection raised by the respondents relates to 
the interest on the unpaid purchase money due by the 2nd 
defendant on his purchases through Mahadeva Aiyar amounting 
according to the statement furnished to us to Rs. 8,939-11-6 
and on the payments made by the 1st and 2nd defendants long 
after the purchase money was due. We have already referred 
to this subject and propose to make suitable directions 
in the decree charging the defendants 1 and 2 with interest for 
non-payment or late payment of the purchase moneys. 

We have now dealt with the specific objections raised by 
the appellants and the respondents. As matters now stand the 
surviving trustees do not object to their removal and it is not 
necessary to appoint new trustees for carrying out what 
remains of the trust as we are told that only one property (a 
small house in Thirumalavasal) remains to be sold. We have 
decided to get this done by an officer of Court and for the 
remainder it consists mostly of taking accounts and winding up 
this trust f\\r sale which has already been pending too long. As 
a result, in .nodification of the decree of the Lower Court we 
declare as follows :— 

[After giving the directions necessary to carry out their 
decision on the various points their Lordships concluded :] 

That the order for costs made by the Lower Court do stand 
and the 2nd appellant personally and the Ist appellant’s legal 
representative (8th respondent) out of the assets of deceased 
Ist appellant must pay one-half of the Advocates’ fees of Ist 
respondent and all his other costs of this appeal and memo. of 
objections. 


KEC. Decree modified. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Sir Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. J USTICE. 
SUNDARAM CHETTY. 

The Commissioner of Income-tax, Madras .. Petstioner* 


Rm. Ar. Ar. Rm. Arunachalam Chettiar & Son, 
Devakottai .. Respondent. 


Indian Income-tax Act (XI of 1922), S. 24 (1)\—Assessee’s money-lending 
business—Assessee doing separate partnership business in cotton with another 
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—Failure of cotton trade—Ex-partner’s indebtedness—Assessee discharging F. B. 
' pariner’s indebtedness and setting it off against profits and gains of his own = 
money-lending business—Whether he was entitled to set off. oe 
The assessee was the sole owner of a money-lending business and he was missioner 
the capitalist partner with another in a separate cotton business. The cotton of 
business failed and closed down with the ex-partner shown to be a debtor to Income-tax, 
i f : ; Madras 
that business in a certain sum of money. The assessee sought, in the year of a. 
account, to set off against his profits and gains of the money-lending business, Aruna- 
the loss sustained by reason of his having had to take over the indebtedness chalam 
of his ex-partner in the cotton business. This claim having been rejected by eee 


the Income-tax authorities, the question was raised whether the ex-partner’s 
share of the loss in the cotton trade which the assessee had to bear could be 
set off against the assessee’s other income, profits or gains, as a loss of profits 
or gains within the meaning of S. 24 of the Act. 


Held, that the loss sustained by himin having had to take over the in- 
debtedness of his ex-partner in the other trade could not be set off against 
the profits and gains in his money-lending business. There was no bad debt 
owing by the ex-partner to the money-lending business because the money- 
lending business never lent any money to the ex-partner. If it had so lent and 
that had proved to be a bad debt, then the assessee’s money-lending business 
could quite rightly have claimed to be allowed to set it off against its own 
profits and gains. In fact this was nothing more than a lending by the money- 
lending business to the cotton business and not to the ex-partner. What had 
happened since the closing of the cotton trade was that the ex-partner had 
become a debtor of the assessee. He was not and never was a debtor of the 
money-lending business. 


Case stated by the Commissioner of Income-tax, Madras, 


was as follows :— 

I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). 

2. The petitioner, a Nattukottat Chetti, is the manager of a 
Hindu undivided family residing at Devakottai in the Ramunad 
District within the jurisdiction of the Income-tax Officer, III 
Circle, Karaikudi. He carries on money-lending business in vari- 
ous places, among them being Devakottai (his headquarters) in 
the Ramnad District and Perambalur in the Trichinopoly District. 
Prior tothe year 1930-31, the petitioner was also a partner with a 
5/8ths share in a joint trade in cotton carried on at Perambalur 
with one A Somasundaram Pillai of Sattur. This business was 
started in the year Akshya (1926-27). The capital necessary for 
the carrying on of the business was furnished by the petitioner 
from his moncy-lending business at Perambalur. The cotton 
business did not thrive well and resulted in loss. Accounts were 
were first settled between the partners on 31st March, 1928, and it 
was found that A. Somasundaram Pillai’s share of the loss till 
that date was Rs. 9,396 and that of the petitioner Rs. 15,660. 
The business was however continued but it incurred further losses 


t 
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1 
F. B. and when accounts were again settled between the partners on | 
The 3lst March, 1930, it was found that A. Somasundaram Pillai’s share 
Com- of the further losses sustained was Rs. 20,268 and that of the peti- 
missioner 


of tioner Rs. 33,780. On this date the partnership business was 
Income-tax, discontinued. A. Somasundaram Pillai’s shares of loss which were 
aes debited to his account in the partnership books amounted on 31st 
Aruna- March, 1930, with the interest thereon to Rs.34,069. (The petitioner’s 
Cae shares of the loss in the joint venture were set off against his 
& Son. other income in his assessments for 1928-29 and 1930-31, while the 
interest charged on the advances to the partnership, viz., Rs. 42,17 , 
was included in the petitioner’s assessment for 1930-31 as part of 
his income from the money-lending business at Perambalur.) On 
Ist April, 1930, the debit against A. Somasundaram Pillai in the 
partnership books was transferred to the accounts of the peti- 
tioner’s money-lending business at Perambalur. On 29th September, 
1930, an interest of Rs. 2,569 was debited to this folio, thus bringing 
the total amount at debit to Rs. 36,638, and on the same date the 
petitioner also took a promissory note for this amount from 
A. Somasundaram Pillai and opened a fresh folio styled 
“A. Somasundaram Pillai Promissory Note Account”. On 28th 
March, 1931, the petitioner obtained from A. Somasundaram Pillaj 
a mortgage of his house properties for Rs. 500 and on 31st March, 
1931, the last day of the year of account, he wrote off the balance 

of Rs. 36,138. 


3. In his assessment for the year 1931-32 (previous year—- 
Official year 1930-31} the petitioner claimed to deduct the above 
sum of Rs. 36,13 from the profits and gains of his money-lending 
business at Perambalur on the ground that it represented an 
irrecoverable loan of this business written off during the year of 
account 1930-31. The Income-tax Officer considered on the facts 
set out in paragraph 2 above that the amount claimed to be deduct- 
ed (excluding the interest of Rs. 2,569) represented the share of 
loss of the ex-partner in the cotton trade which came to an end on 
31st March, 1930, (prior to the year of account, 1930-31), that it 
did not represent any loan advanced by the Perambalur money- 
lending business to A. Somasundaram Pillai, much less an irre- 
coverable Joan, and that the transfer on Ist April, 1930, of the debit 
against A, Somasundaram Pillai from the books of the partnership 
to those of the petitioner’s money-lending concern at Perambalur 
and the subsequent opening of an account styled ‘A. Somasundaram 
Pillai Promissory Note Account’, were made with a view to claim 
this as an irrecoverable loan or bad debt pertaining to the money- 
lending business. He therefore held that it was an item of capital 
loss, that it was incurred prior to the year of account 1930-31, 
and that it did not relate to the petitioner’s money-lending business. 
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l 


j By excluding the interest of Rs. 2,569 debited to A. Soma- 


’ sundaram Pillai’s account on 29th September, 1930 and credited 


to the Adhayam account of this business the net amount disallowed 
by the Income-tax Officer came to Rs. 33,569. An extract from 
the Income-tax Officer’s order is filed, marked Ex. A. 


4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. An extract from the Assistant Commissioner’s 
order is filed, marked Ex. B. 


5. The petitioner now requires me to refer to the High Court 
the following question: “Whether the debt of A. Somasundaram 
Pillai written off as an irrecoverable loan in the year of account is 
not liable to be deducted from the assessee’s income for the year”? 
I am of opinion that the question as stated does not arise on the 
facts set out in paragraph 2 above, as no loan was, as a matter of 
fact, advanced by the petitioner’s money-lending business at 
Perambalur to the said A. Somasundaram Pillai. If any loan was 
at all made it was a loan to the partnership and as the petitioner 
was the financing member of that partnership the loan or any part 
of it cannot be said to have become irrecoverable. The real 
question that arises is the following and I accordingly refer it for 
the decision of the High Court:— 

«Whether the ex-partner’s share of the loss in the cotton trade which the 
petitioner had to bear by reason of the ex-partner being unable to meet his 
share of loss in the partnership business can be set off against the petitioner’s 
other income, profits or gains, as a loss of profits or gains within the meaning 
of S. 24 of the Act.” 

6. The petitioner was the capitalist partner of the cotton 
business and A. Somasundaram Pillai was the working partner. 
The former contributed the entire capital required for the cotton 
venture. A. Somasundaram Pillai contributed no capital from 
which his share of the loss could be recouped by the partnership. 
The petitioner had therefore to meet this loss from the capital 
contributed by him to the partnership. I am therefore of opinion 
that the loss claimed to be deducted is a loss of capital and not a 
loss of profits or gains within the meaning of S. 24. 


M. Subbaroya Atyar for Assessee. 
M. Patanjali Sastri for Commissioner of Income-tax. 
The Court delivered the following 


Jupcments. The Chief Justice—The question referred 
iS: 

“« Whether the ex-partner’s share of the loss in the cotton trade which 
the petitioner had to bear by reason of the ex-partner being unable to meet 
his share of loss in the partnership business can be set off against the 
petitioner’s other income, profits or gains, as a loss of profits or gains within 
the meaning of S. 24 of the Act.” 
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The petitioner is the sole owner of a money-lending | 


business at Perambalur and he was the capitalist partner in 
partnership with one Somasundaram Pillai in a Cotton business, 
the petitioner’s share in that business being five-eighths and 
Somasundaram Pillai’s share being three-eighths. The Cotton 
business did not prosper and at the end of March, 1930, after 
which it did no further business, Somasundaram Pillai was 
shown to be a debtor to that business in a certain sum of 
money, the amount of indebtedness being ascertained on the 
31st March, 1930. Subsequent to that, Somasundaram Pillai 
being a man of straw, the assessee became, as a partner of 
Somasundaram Pillai, liable to discharge the debts owing by 
the Cotton business and this he did. The effect of this, it is 
contended by the assessee, was to make himself liable by reason 
of his taking over the indebtedness of Somasundaram Pillai 
for the whole of the loss sustained by the Cotton business. He 
sought to set off against his profits and gains in the year of 
account of the money-lending firm the loss which he said he 
had sustained by reason of his having to take over the 
indebtedness of Somasundaram Pillai. This claim was re jected 
by the Income-tax authorities and that rejection raises the 
question which has been now referred to us. It of course is 
clear that where an assessee carries on more businesses than 
one he is entitled to set off losses sustained by him in his other 
businesses against the profits and gains made in another 
business, the losses of course arising in the same year of 
account as the profits and gains of the business against which 
the losses are sought to be set off. Another way of getting 
the profits of a business diminished is by getting together a 
number of bad debts and setting-those off against the. profits and 
gains. It is of course clear that a bad debt is always allowed to 
be set off against the profits and gains of a business. Otherwise 
the profits of a business have not been properly ascertained. 
With regard to the former method of getting relief, it is quite 
clear that during the last year of the Cotton business’s life the 
books, vtz., the separate ledger folio of Somasundaram Pillai, 
show that there was a loss in the firm and what Somasundaram 
Pillai’s share of the loss was. There is nothing whatever in 
those books to show that that loss was the assessee’s loss. His 
own loss is separately shown and we are told that he has been 
allowed to have that loss set off, against the profits and 
gains of the money-lending business. Therefore, up to the 
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= 31st March, 1930, there is nothing to show that the assessee 
had made any other or further loss in the Cotton business than 
that which has been allowed in the course of his assessment. 
After the business is closed down by reason of the relationship 
between himself and Somasundaram Pillai he becomes liable 
for Somasundaram Pillai’s indebtedness. It is claimed that 
there is therefore a bad debt owing by Somasundaram Pillai 
to the assessee’s business of money-lending at Perambalur. 
That is a contention which cannot be upheld. There is no bad 
debt owing by Somasundaram Pillai to the money-lending 
business. The money-lending business never lent any money to 
Somasundaram Pillai. If it had lent money to Somasundaram 
Pillai and that had proved to be a bad loan, then the assessee’s 
money-lending business could quite rightly have claimed to be 
allowed to set it off against the profits and gains of the 
money-lending business. In fact this was nothing more than a 
lending by the money-lending business of money to the Cotton 
business and not to Somasundaram Pillai. What has happened 


since the business closed down is that Somasundaram Pillai. 


has become a debtor of the assessee and a bad debtor of the 
assessee. He is not and never was a debtor of the money- 
lending business at Perambalur. For these reasons, the question 
referred to us must be answered in the negative. Costs to the 
Commissioner of Income-tax Rs. 250. 

Ramesam, J.—I agree. 

Sundaram Chetty, J.—I agree. l 

KG. Question answered in the negative. 


PRIVY COUNCIL. 
[On appeal from the Court of Appeal for Ontario. ] 
PRESENT :—LorpD BLANESBURGH, LorD WARRINGTON OF 
CLYFFE, LORD ATKIN, Lorp MACMILLAN AND LORD ALNESS. 


Kenneth de Sola Joseph and another Appellants* 
1 
Esther Phillips Respondent. 


Will—Coustructton—Bequest of personal effects in testator's rooin, 
including desk—Pass books contained in desk not included. 


Paragraph IV of the will left by a testator ran as follows :—“I bequeath 
my personal effects in my room, including pictures, roll-top desk and 
chiffonier complete with their contents to my niece.” Ona question arising 
if three pass books referring to the testator’s deposits in certain banks were 
also includcd in the bequest, 
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Hela, that the bequest on‘its true construction was only of things which 
could properly be treated as personal effects, that is to say, physical chattels, 
having some personal connection with the testator, such as articles of per- 
sonal or domestic use or ornament, clothing furniture and so forth, which 
would not include money or securities for money and the mere direction of 
the testator to include the desk with its contents could not enlarge the scope 
of the bequest as to include property not within the term “personal effects”. 


Appeal No. 59 of 1933 froma judgment of the Court of 
Appeal of Ontario, dated the 3rd October, 1932, allowing an 
appeal from the judgment of Orde, J. A., dated the 18th 
September, 1931. 

W. N. Tilley, K. C. for appellants. 

N. W. Rowell, K. C. and G. C. Lindsay for respondent. 


21st March, 1934. Their Lordships’ judgment was deli- 
vered by 

LorD W ARRINGTON OF CLYFFE.—This is an appeal from 
a judgment of the Court of Appeal of Ontario, dated the 3rd 
October, 1932, allowing an appeal from the judgment of Orde, 
J.A., dated the 18th September, 1931. 

The appeal raises a sb~rt question on the construction of 
the will of the testator- nbe Lyons. 

The will was dated the 16th June, 1928. The testator died 
on the 26th July, 1930, after an illness which began early in 
June. On the 8th June, 1930, he was moved to hospital, where 
he remained until his death. During that time he was mentally 
incapable of looking after his affairs. 


He was a member of the firm of Lyons & Marks, and 
spent most of his time travelling for the firm, only returning 
to town for week-ends. He lived alone in one room in Euclid 
Avenue, Toronto. 


The appellant, Kenneth Joseph was in the confidence of 
the testator, looking after his private financial affairs. He and 
the testator each had a key of a safety deposit box in their 
joint names at the Dominion Bank, in which securities of the 
testator were kept. The appellant opened this once a month 
for the purpose of detaching coupons and other purposes con- 
nected with the securities. He also, at the testator’s request, 
procured a duplicate key of the drawer hereinafter mentioned 
in the desk in bis room. 


Under these circumstances, the testator made his will. It 
was prepared by his solicitor on his instructions.’ j 
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The will is in paragraphs. Paragraph 1 contains the usual 
direction for payment of debts and so forth. Paragraph 2 
contains a bequest of a specific legacy of a gold watch. Para- 


graphs 3 and 4 are in the following terms :— 

«3, I bequeath my jewels, including my diamond bar pin and extra stone 
in safety deposit vault at Toronto General Trust Corporation to my niece, 
Leah Singer, wife of Israel Singer. 

“4 I bequeath my personal effects in my room, including pictures, roll- 
top desk and chiffonier complete with their contents to my niece, Esther 
Phillips, wife of Nathan Phillips.” 


Paragraph 5 contains special directions for the disposal of 
his interest in his firm’s business and paragraphs 6 to 16 contain 
a number of pecuniary legacies and a residuary gift in favour 
of the appellants, who are also appointed executor and 
executrix. 

Among the pecuniary legacies were one of $5,000 to the 
respondent and to each of her children living at his death $500. 

The question arises with regard to the bequest of the per- 
sonal effects contained in paragraph 4 and in particular, as to 
the contents of the roll-top desk. 

In the desk below the roll-top there was a drawer. This 
is the drawer of which as hereinbefore mentioned, the appel- 
lant Kenneth Joseph had a duplicate key. When the testator 
was taken ill in June, 1930, there were in this drawer three 
pass books referring to his deposit accounts, two in the Bank 
of Montreal and one in the Dominion Bank for a total sum of 
$30,575-62, and nine promissory notes, all payable to order and 
not endorsed and all of apparently little or no value. 

Shortly after the removal of the testator to hospital the 
first appellant in (as their Lordships believe) perfect good 
faith and as he thought, in the testator’s interest and on his 
behalf, removed the pass books and the promissory notes from 
the drawer and deposited them in the safety deposit box above 
referred to. Their Lordships attribute no blame to the appel- 
lant for his action, but tor the purposes of their decision 
assume that it did not affect any right of the legatee, and 
proceed to deal with the case as if the books and notes had 
formed part of.the contents of the desk at the death of the 
testator. The desk also contained other things as to which no 
question has been raised. 

The question is whether the bequest on its true construc- 
tion is only of things which can properly be-treated as personal 
effects that is to say, physical>chattels, having some personal 
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Pat, connection with the testator such as articles of personal or 
Kenneth domestic use’ or ornament, clothing furniture and so forth 
a which would not include money or securities for money or 

v whether in the actual contents it extends to the choses in 


Phillipe action represented by the pass books and the promissory notes. 


Lord Their Lordships are of opinion that the former is the true 
Warrington construction. The bequest is one of personal effects and it 
ores cannot properly be said that by the mere direction to include 
the desk with its contents he intended so to enlarge the scope of 
the bequest as to include property not within the term “personal 
effects,” and the inclusion of which would convert the bequest 
into a pecuniary legacy of over $30,000. Probably the testator 
regarded the pictures, the chiffonier and the desk as of a special 
description making it desirable ex abundanti cautela to mention 
them as being in his view, covered by the terms of the bequest, 
and considerable support is afforded to this view by the bequest 
in paragraph 3. That is a bequest of jewels, including two 
particular jewels in a safety deposit vault and not in his own 
room. The use of the word “including” in this paragraph 
clearly did not extend the bequest to anything not a jewel. The 
frame of the will, the separation of the specific gifts of 
chattels from the pecuniary legacies, points in the same 
direction. 


If the above view upon the construction is correct, the pass 
books and promissory notes not being within the description of 
personal chattels it becomes unnecessary to consider whether 
they were of such a nature that the bequest of them would 
have conferred on the legatee the right to the choses in action 
represented by ihem respectively. Their Lordships, however, 
must not be supposed to accept the views of the Court of 
Appeal on this point. With all respect they appear to have 
been misled by decisions on the law affecting donationes mortis 
causa. ‘These gifts depend for their validity on the physical 
delivery to the donee of something the possession of which may 
confer a title to claim the real subject of the gift. In the case 
of a legacy the subject of it if a chose in action may be itself 
bequeathed, and the bequest entails on the executor the duty 
of placing the legatee in possession. The case of In re Robsonl 
was one purely of construction and depended on its own 
peculiar circumstances. 
hh i 
; 1. (1891) 2 Ch. 559. 
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On the whole, their Lordships are of opinion that the 
appeal should be allowed and the order appealed from should 
‘be reversed and that of the Supreme Court restored, and that 
there should be no order as to the costs either in the Courts 
below or of this appeal. They will humbly advise His Majesty 
accordingly. 

Solicitors for appellants: Blake and Redden. 

Solicitors for respondent: J. Nadler & Co. 

S.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE LAKSHMANA Rao. 
Megavarnam Chettiar, minor, by his 

paternal uncle and next friend 
Suppiah Chettiar z 
v. 
Krishnan Chettiar and another 


Appellant* (Plainitff) 


Respondents (Defend- 
ants 1 and 3). 


Suti—Prayer for injunction to restrain defendant from interfering, in 
execution of a former decree, with plaintt#’s possession of suit property—No 
declarationasked for to say the decree was not binding on him—A person 
suing for injunction should ask for a declaration—Amendment of plaint 
permissible on payment of costs. 

Where a minor through his guardian brings a suit against another foran 
injunction restraining him from interfering in execution with his possession 
of the suit property in pursuance of a decree, obtained by the respondent ina 
former suit to which the minor was a party and which was not alleged to 
have been vitiated by fraud or collusion or want of diligence in the conduct 
of defence by the then guardian of the minor, he is bound to ask fora decla- 
ration that the decreé is not binding on him. But the suit should not be 
dismissed on that account and the appellant must he permitted to amend the 
plaint and ask -for a declaration that the decree is not binding on him, 
especially when he is willing to pay the respondent’s costs in the Court below 
and in appeal to the High Court. 


Appeal against the decree of the Principal Subordinate 
Judge of the Court of the Subordinate Judge of Madura in 
Appeal Suit No. 8o0f 1929 (A. S.No. 146 of 1928, District 
Court, Madura) preferred against the decree of the Court of 
the District Munsif of Madura Taluk at Madura in Original 
Suit No. 440 of 1927, 


K. S. Ramabhadra Atyar for appellant. 
A.V. Narayanaswami Atyar for respondents. 





* Second Appeal No. 1337 of 1929. 2nd February, 1934. 
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The Court delivered the following 


J UDGMENT.—This second appeal arises out of a suit insti- ¢ 


tuted by the appellant through his paternal uncle as his next 
friend, for an injunction restraining the Ist respondent, the 
decree-holder in O. S. No. 15 of 1923 to which the appellant 


was a party, from interfering with his possession in pursuance |, 


of the decree therein and the question for determination is 
whether the Lower Courts were right in dismissing the suit on 
the ground that the appellant cannot sue for an injunction 
without asking fora declaration that the decree is not binding 
on him. The appellant was represented in that suit by his un- 
divided natural father and it is not suggested that his interests 
were adverse to that of the minor. The appellant was thus. 
duly represented and the suit was keenly contested by the 
father along with the other defendants whose interests were 
not conflicting or divergent. The decisions in Sellappa 
Goundan v. Masa Natken1 and Rashid-un-nisa v. Muhammad 
Ismail Khan? are not therefore applicable; nor is it alleged in 
the plaint that the decree in the prior suit was obtained by 
fraud or collusion or that there was any negligence in conduct- 
ing the defence in that suit. The decree is not thereforea 
nullity nor is this a fresh suit on the same cause of action. The 
suit is in effect to restrain the 1st respondent from executing 
the decree in the prior suit and it follows that the appellant is 
bound to ask for a declaration that the decree is not binding 
on him. But the suit should not have been dismissed on that 
account and the appellant should have been permitted to amend 
the plaint and ask for a declaration that the decree is not 
binding on him. He desires an amendment and is willing to 
pay the costs incurred by the Ist respondent in the lower 
appellate Court and here. The appellant will therefore be 
permitted to amend the plaint accordingly if he deposits in this 
Court Rs. 90 for payment to the Ist respondent towards his 
costs in the lower appellate Court and here on or before 2nd 
March, 1934 and the suit will be remanded to the trial Court 
for disposal in accordance with law. The costs of the trial 
Court will in that event be provided for in the further decree 





ah 1. (1923) LL.R 47 Mad. 79:45 ML J. 675. 
2, (1909) LR 36 LA. 168: LL.R. 31.All, 572: 19 M.L.J. 631 (P.C). 
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and otherwise this second appeal will stand dismissed with 
costs. 


Ke Suit remanded. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 


Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
SUNDARAM CHETTY. 


[In the matter of the Indian Income-tax Act (XI of 1922).] 


S. R. M. S. Subramania Chettiar, a Nattu- 
kottai Chetty, carrying on business at 
Meiktila in Upper Burma and residing at - 


Nemathanpatti, Ramnad District .. Petitioner* 
V. a (Assessee) 
The Commissioner of Tticome-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 4 (3) (vii)—Assessee doing money-lend- 
ing business—Assessee obtaining rights of a mortgagee for consideration and 
becoming virtually an assignee—By decree assessee entitled io receive mort- 
gage debit—Instead, assessee receiving mortgaged properties—Sale and 
realisation of profits—Whether such a profit exrempled froin income-tax asa 
disconnected and non-recurring transaction. 


The assessee was a professional money-lender and was carrying on 
money-lending business in 1918, when he got an assignment of a mortgage in 
favour of another firm for a certain consideration and became virtually the 
assignee of the mortgagees’ interests. In factit was in the capacity of such 
an assiguee of the mortgagees’ rights that he sued upon the original moitgage 
bond for a pretty largeamount and got such a decree as could have been 
passed in favour of the original mortgagees themselves. The mortgage debt 
due to him was determined by the decree, and instead of realising the amount 
directly, he took possession of the mortgaged properties in satisfaction of his 
claim under the mortgage bond, and after a few years converted the same 
into cash by effecting a sale thereof for Rs. 70,000. That he thereby made a 
profit of a very large sum, more or less in the nature of a windfall, was a 
fact. The net profits made by him in this transaction was assessed to income- 
tax. On the objections by the assessee that the reccipt of the amount in 
question in the year of account did not arise in the course of business conduct- 
ed by him, but it was an isolated venture, speculative and also casual or non- 
recurring in its nature, and as such exempt from income-tax under S. 4 (3) 
(vit) of the Income-tax Act, 


Held, that though at the inception, the mortgage loan was not actually ad- 
vanced by the assessee, the subsequent advance of an amount for getting an 
assignment of the mortgagees’ rights was certainly a venture coming within 
the generally recognised ambit of the money-lending business and could not 
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be deemed to be so disconnected with the profession of a money-lender as to 
take it out of the category of business carried on by the assessee. The fact 
thata particular transaction in money-lending business was speculative did 
not take it out of its category. Moreover though it was an isolated transac- 
tion, speculative in character, it was not essentially different in nature from 
the assessee’s other transactions, and it could not be said that it was not en- 
tered upon as a matter of business. Hence, the profits Jerived were in respect 
of a transaction connected with his moncy-lending business and liable to 
taxation. 

Observations in Commissioner of Income-tax, Bombay v. Str Purusho- 
thamdoss Thakurdoss, (1925) 2 Tax Cases 8 at 11, followed. 


Board of Revenue v. Arunachalam Chettiar, (1923) LL.R. 47 Mad. 197: 
45 M.L.J 707 (S.B.), referred to. 

Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

I have the honour to refer the following question for the deci- 
sion of the Honourable the Judges of the High Court under S. 66 
(3) of the Indian Income-tax Act (XI of 1922) (hereinafter 
referred to as the Act). 


2. The petitioner isa Nattukottai Chetty residing at Nemathan- 
patti in the Ramnad District within the jurisdiction of the Income- 
tax Officer, Karaikudi II Circle. He carried on a money-lending 
business at Nemathanpatti, his headquarters and at Muar in the 
Federated Malay States, and is a partner with a Sth share in the 
S.R. M. S. Firm, Meiktila in Burma. He derives also income 
from property. The petitioner is assessed on his income from 
property, headquarter business (money-lending), on his share of 
the profits of the Meiktila firm and on such of the profits of the 
Muar business as are remitted to him in British India. The method 
of accountancy adopted by him in relation to his business is the 


cash system. 


3. For the assessment of the year 1930-31 (previous year, 
Tamil year Sukla—l3th April, 1929 to 12th April, 1930), the 
Income-tax Officer, besides estimating the petitioner’s income from 
the headquarter business, proposed to include under this head 
Rs. 63,624, the profit, derived by the petitioner from the sale 
during the year of account, of certain house properties in Rangoon. 
The facts relating to the acquisition and sale of these properties 
are as follows:— | 


In 1918 the petitioner purchased from one Singaram Chettiar 
for a sum of Rs. 4,000 the right, title and interest of the M. L. R. 
M. A. Firm, Rangoon, in the mortgage of these properties executed 
in their favour by one S. A. Seedat in 1910. At that time one 
Malladi Sathialingam claimed an interest in these properties under 
an equitable sub-mortgage executed in his favour by the M. L.R. 


~ 
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M. A, Firm and this claim was under litigation in the Privy 
Council. If Malladi Sathialingam’s appeal had been successful 
the petitioner’s right in the mortgage would have been of little or 
no value. But the appeal was unsuccessfuland the petitioner became 
entitled to all the rights of the M, L. R. M. A. Firm in the mort- 
gage executed by S. A. Seedat in 1910. In 1923 the petitioner 
filed a suit in the Chief Court of Rangoon against S. A. Seedat on 
the mortgage of 1910 claiming a sum of Rs. 1,68,3C0, this being the 
amount of principal and interest which Seedat owed to the 
M. L. R. M. A. Firm on that date under the mortgage. One of 
the issues that arose for determination was whether the mortgage 
was an English mortgage or not. The Chief Court of Rangoon 
found that the mortgage was an English mortgage, gave a decree 
in favour of the petitioner for the amount and directed that 
Seedat should pay the amount within six months from the date of 
the decree (19th May, 1925) and that in default of payment 
within the time specified he should be debarred from his right to 
redeem the properties. In March, 1926, the petitioner and 
S. A. Seedat entered into a compromise by which the properties in 
question which had all along bcen in the enjoyment and possession 
of Seedat came into the possession of the petitioner. The 
petitioner retained the properties, receiving the rents therefrom 
and keeping accounts for the receipts and expenditure relating to 
them till October, 1929, when he sold them for a sum of Rs. 70,000. 
The Income-tax Officer found that the petitioner had incurred a 
net expenditure of Rs. 6,376 in the purchase of the mortgage 
right and in the subsequent litigation relating to it. It is the 
difference between the sale proceeds of the property and the net 
expenditure incurred, viz., Rs. 63,624 (Rs. 70,000 minus Rs. 6,376) 
that the Income-tax Officer proposed to include in the assessment 
of the petitioner as profit derived by him on the transaction. 

The petitioner objected but the Income-tax Officer overruled 
his objections for the reasons stated in his order, an extract of 
which is filed, marked Ex. A. 

4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. An extract of the Assistant Commissioner’s order 
is filed, marked Ex. B. 

5. The petitioner then filed an application before me under 
S. 66 (2) of the Act and required me to state a case and refer 
three questions alleged to be questions of law, for the decision of 
the High Court. I declined to state a case on the ground that no 
question of law arose. An extract of my order is filed, marked 
Bx. : 

6. The petitioner thereupon moved the High Court under 
S. 66 (3) of the Act to direct me to refer the above three questions 
32 
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as well as three other questions not raised before me under S. 66 
(2) for the decision of the High Court. Inits order, O. P. No. 99 
of 1932, dated 1st May, 1933, the High Court has directed me to 
refer the following question: - 


“ Whether the sum of Rs. 63,624 is assessable to income-tax ” 
and I refer it accordingly for the decision of the High Court. 


7. The petitioner contends that the receipt in question is the 
result of a solitary speculation in respect of an extremely doubtful 
asset unconnected with his business or profession, and that 
therefore it is exempt under S. 4 (3) (vit) of the Act. To'claim 
exemption under this section two conditions have to be satisfied, 
viz.: 

(+) the income should not be one arising from business or the 
exercise of a profession, vocation or occupation, and 


(11) it should be of a casual or non-recurring nature. 


The petitioner’s business is to handle money-lending transactions 
of various kinds including mortgages. Though this was no doubt 
an isolated transaction, and speculative in character, one cannot say 
that it was essentially different in nature from his other transactions, 
or that it was not entered upon as a matter of business. The peti- 
tioner is a money-lender and his business is to lay out money for 
profit. In this transaction. he saw the chance of a favourable 
venture, purchased the right of the M. L. R. M. A. Firm, Rangoon, 
in the mortgage of these properties, entered into litigation in 
respect of the amount due to him under the right, acquired the 
mortgaged properties, retained them for a time enjoying the rents 
and profits and keeping account of the income and expenditure, 
finally sold them and realised a very large profit. All these 
operations taken together constitute the venture and they covered 
a period of 11 years. It is perhaps not possible to link this up with 
his other transactions and to say that it formed a part of his 
ordinary business or was undertaken in the course of that business. 
But treating it as what it is alleged to be, an isolated transaction, I 
am of opinion that it was nothing else than an adventure in the 
nature of trade, and that consequently the profit which resulted 
was a business profit. The term “ business ” as defined by S. 2 (4) 
of the Act includes any ‘adventure or concern in the nature of 
trade, commerce or manufacture’ and consequently, as observed 
by Mcleod, C. J. in Commissioner of Income-tax, Bombay v. 
Sir Purushothamdoss Thakurdoss1 it is not necessary that the 
receipt should arise from a business continuously carried on 
during the year to make them liable to assessment. Even if they 








- 


1. (1925) 2 I. T. C. 8 at 11. 
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arose from a single adventure in business they would be liable to 
be taxed. The mere fact that the transaction was an isolated one 
will not take it out of the category of chargeable profits: Beynon 
Company v. Oggi and Lakshmanan Chettiar v. Commissioner of 
Income-tax, Madras®. I am therefore of opinion that the sum of 
Rs. 63,624 is assessable to tax. 


S. T. Srintvasagopalachariar and P. R. Srinivasan for 
assesSee. 


M. Patanjalt Sastri for Commissioner of Income-tax. 


The judgment of the Court was delivered by 


Sundaram Chetty, J.—This is a reference by the 
Commissioner of Income-tax, Madras, under S. 66 (3) of the 
Indian Income-tax Act (XI of 1922), for the decision by the 
High Court of the following question, viz., “ Whether the 
sum of Ks. 63,624 is assessable to income-tax”’. The 
assessee is S. R. M. S. Subramanian Chettiar, who is 2 
Nattukottai Chetty residing at Nemathanpatti in the Ramnad 
District. He is a professional money-lender carrying on 
money-lending business at his headquarters (Nemathanpatti) 
and also at Muar in the Federated Malay States. He is also a 
partner in a money-lending firm known as S. R. M. S. Firm, 
Meiktila in Burma. He was assessed to income-tax in the 
year 1930-31 on the basis of the income derived by him in the 
previous Tamil year ‘Sukla’. One of the items of income 
derived is a sum of Rs. 63,624 which is stated to be the profit 
derived by the assessee from the sale during the year of 
account of certain house properties in Rangoon. The question 
for determination is whether = profit is chargeable to 
income-tax or not. 


A brief statement of the facts relating to the acquisi- 
tion and sale of these properties is necessary. One M. L. R. 
M. A. Firm, Rangoon, had a mortgage executed in their 
favour in 1910 by one S. A. Seedat for a sum of Rs. 80,000. 
The aforesaid firm appears to have effected an equitable 
sub-mortgage of their rights in the original mortgage deed 
to one Malladi Sathialingam. The claim under the sub- 
mortgage was the subject of litigation in the Privy Council in 
1918, when the present assessee got an assignment in his favour 





1. (1918) 7 T. C. 125 at 133, 2, (1929) 4,1. T. C. 200 at 204, 
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. F. B. of the right, title and interest of the original mortgagees 
eae (M. L. R. M. A. Firm) for a sum of Rs. 4,000 from one 
ao Singaram Chetti, who had by that time become the owner of 
v. the mortgage right by reason of his purchase in Court auction 
ag in execution of a money decree obtained against M. L. R. M. A. 


missioner Firm. Subsequent to this assignment in favour of the assessee, _ 

of i è fae : 

Income-tax, the appeal in the Privy Council in which the present assessee 

Madras. got himself impleaded was decided against Sathialingam and 
Sundaram the result was that the equitable sub-mortgage held by Sathia- 
Chetty, J. lingam became unenf ble on the mortgaged properties, as it 
ga orcea ortgaged prop ; 

was found to be invalid. The encumbrance on the original 
mortgage right having become nil, the assessee was in a position 
to file a suit in the Chief Court of Rangoon in 1923 on the 
mortgage deed of 1910 as the assignee of the mortgagees’ rights 
thereunder, for the recovery of a sum of Rs. 1,68,300 as the 
aggregaie of the principal and interest due. In that suit, the 
transaction was found to be an English mortgage and a decree 
was given in favour of the assessee for the amount sued for 
with a direction that Seedat should pay the amount within six 
months from the date of the decree (19th May, 1925), and 
that in default of payment within the prescribed time, he 
should be debarred from his right to redeem the mortgage. In 
March, 1926, the assessee entered into a compromise with the 
original mortgagor, whereby certain house properties in 
Rangoon (the subject of the mortgage) were delivered to the 
assessee in satisíaction of his claim under the mortgage. He 
retained these properties for a few years receiving the rents 
and profits thereof, and keeping accounts for the receipts and 
expenditure relating to them till October, 1929, when he sold 
the same for a sum of Rs. 70,000. It was found by the Income- 
tax Officer that the assessee had incurred a net expenditure of 
Rs. 6,376 for the purchase of the mortgage right and in the 
subsequent litigation relating to it. The difference between the 
sale proceeds of the properties and the outlay made by the 
assessee, viz., Rs. 63,624, was treated as profit derived by him 
in this transaction and assessed to income-tax. The legality ofe 
this assessment is questioned by the assessee. 


It is contended on his behalf that the receipt of the sum 
in question in the year of account did not arise in the course 


of any business conducted by him, but it was an isolated venture, 
speculative and also casual or non-recurring in its nature. The 
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question is, whether this income is exempt from income-tax 
under S. 4 (3) (wi) of the Income-tax Act of 1922. By viriue 
of that clause, any receipts not being receipts arising from 
business or the exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring nature, are exempt 
from income-tax. In order to claim the privilege of this 
exemption it must be shown that the receipts are not those 
arising from business or the exercise of a profession and that 
the receipts are of a casual and non-recurring nature. If ina 
particular case the receipts can be reasonably deemed to arise 
from a business or the exercise of a profession, they would be 
chargeable to income-tax, though casual and non-recurring 
in nature. S. 2, cl. (4), of the Income-tax Act runs thus: 


“ ‘Business’ includes any trade, commerce or manufacture or any adven- 
ture or concern in the nature of trade, commerce or manufacture.” 


It is unnecessary to consider for the purposes of this 
case whether the definition given is exhaustive or not. There 
is no doubt that the assessee is a professional money-lender 
and was carrying on money-lending business in 1918, when 
he got an assignment of the mortgage in question for a 
consideration of Rs. 4,000 as stated above. The Commissioner 
has rightly observed that the assessee’s business is to handle 
money-lending transactions of various kinds including mort- 
gages. Asa money-lender, his ordinary business is to lay out 
moneys with a view to make a profit by advancing various 
loans secured and unsecured. Whatever he so lends out, 
would be the principal sum invested, and the various sums of 
interest stipulated for would be the contemplated profit. There 
can be no doubt that if the assessee had himself lent a sum of 
rupees under a mortgage bond, whatever profit he happens to 
derive in that transaction is a profit derived in his money-lend- 
ing business. The effect of such a transaction is the creation 
of the relationship of creditor and debtor. By getting an 
assignment of a mortgage bond already obtained by another, 
the same result is achieved, as the assignee would be standing 
in the shoes of the assignor and could exercise the rights of the 
mortgagee, treating the mortgagor as his debtor. In the 
present case, the assessee virtually became the assignee of the 
mortgagees’ rights under the mortgage bond in question, by a 
rather circuitous process, which however does not make his 
position anything different from that of an assignee of the 
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mortgagees rights. In fact, it was in the capacity of such an 
assignee of the mortgagees’ rights that the assessee sued upon 
the original mortgage bond fora pretty large amount and got 
such a decree as could have been passed in favour of the ori- 
ginal mortgagees themselves. The mortgage debt due to him 
was determined by the decree, and instead of realising the 
amount directly, he took possession of the mortgaged properties 
in satisfaction of his claim under the mortgage bond, and after 
a few years, converted the same into cash by effecting a sale 
thereof for Rs. 70,000. That he thereby made a profit of a 
very large sum more or less in the nature of a windfall is a 
fact. Can it be said that the profit so derived by him is in 
respect of a transaction which is beyond the scope of the 
ordinary course of money-lending business carried on by him? 
If he becomes a mortgagee by advancing a loan on the security 
of immoveable property any profit derived by means of such a 
transaction is unquestionably chargeable to income-tax as a 
business profit. Though at the inception, the mortgage loan 


was uot actually advanced by the assessee, the subsequent 


advance of Rs. 4,000 for getting an assignment of the mort- 
gagees rights is certainly a venture coming within the generally 


recognised ambit of the money-lending business and cannot be 


deemed to be so disconnected with the profession of a money- 
lender, as to take it out of the category of business carried on 
by the assessee. All that can be said is that the profit realised 
was extraordinary, in the sense, that it was beyond the usual 
expectations of a mioney-lender in respect of a normal money- 
lending transaction. The fact that a particular transaction in 
a money-lending business is speculative does not take it out of 
its category. Suppose an unscrupulous money-lender takes hold 
of an expectant heir or an inexperienced youth in an opulent 
family eager for handling money, and takes a promissory note 
or mortgage bond for twice the amount actually lent, and also 
stipulates for a high rate of interest. If he succeeds in realising 
the full amount due under such a promissory note or bond in 
the year of account, would not the profit made thereby which 
includes not only the stipulated interest but also an extra- 


ordinary profit which stood the risk of being disallowed ina 
Court of Law if contested by the debtor, and therefore 
speculative in nature, become chargeable to income-tax? 
Though the transaction in question in this case may be said to 
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.be a special variety of money-lending business, it still partakes 
the essential characteristics of a money-lending transaction. 


In one portion of his reference, the Income-tax Commis- 
sioner states that it is perhaps not possible to link this up with 
his other transactions and to say that it formed a part of his 
ordinary business or was undertaken in the course of that 
business. He states that though it is an isolated transaction 
it was nothing else than an adventure in the nature of trade 
and the profit so derived was a business profit. This observa- 
tion led to a good deal of argument, but in the view we have 
taken as set forth, it is unnecessary to discuss the cases dealing 
with what is called an adventure in the nature of trade. If it 
is simply deemed to be an adventure in the nature of trade, 


then we have to see, as observed by the Lord President in the - 


case of The Balgownte Land Trust, Ltd. v. The Commissioners 
of Inland Revenuel, whether it is a single plunge and if so 
whether it is shown to the satisfaction of the Court tnat the 
plunge is made in the waters of trade. It is only in such a case 
we have to see whether such speculative ventures have been 
systematically carried on, and this venture is one of a series 
of such transactions so as to indicate a continuity in the 
occurrences of that kind. 


In another part of the reference, the Commissioner has 
distinctly stated that though it is an isolated transaction 
speculative in character, it was not essentially different in 
nature from the assessee’s other transactions, and it cannot be 
said that it was not entered upon as a matter of business. We 
think that this observation is correct and is the proper legal 
inference from the proved facts. It appears that even the 
initial outlay of Rs. 4,000 for the purpose of getting the 
assignment was out of the money which the assessee had lent 
to or deposited ina firm at Rangoon known as S.M.A.R., 
Rangoon. As observed by the Income-tax Officer this item of 
investment must appear in the assessee’s headquarter accounts, 
which he however refrained from producing. 


The facts of the present case bear a close resemblance 
to the facts of the case dealt with by the Bombay High Court 
in the case of Commissioner of Income-tax, Bombay v. Sir 





1. (1929) 14 Tax Cases 684. 
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Purushothamdoss Thakurdoss1. In that case, the assessee was 
found to be a cotton merchant. At the time of a serious crisis ` 
in the cotton market, the assessee came to be appointed under 
a power of attorney as an agent for the sale and disposal of 
all the cotton bales on behalf of the firm of Umar Sobhani. 
It was a venture of considerable magnitude, whereby the 
assessee carned a very large sum by way of commission. 
Though it was found to be an adventure of a casual and non- 
recurring nature, it was still found to be a profit connected 
with the business carried dn by the assessee as a cotton 
merchant. Any receipts arising from the buying and selling 
of cotton would no doubt be considered as profit arising 
from the trade or business of a cotton merchant. As regards 
the special kind of profit earned by way of commission, 
Macleod, C.J. states thus at p. 11: 


“The argument that receipts from an extraordinary transaction connected 
with business, such as the one in this case, which would not be likely to occur 
again for many years, can be placed in the same category as receipts entirely 
disconnected with business or the profession or vocation or occupation of the 
assessee which might be considered of a casualand non-recurling nature, 
cannot be accepted.” 


This observation is very pertinent to the facts of the 
present case. (Vide also the decision of a Bench of this High 
Court in Board of Revenue v. Arunachalam Chettiar?. ) 

We therefore find that the sum of Rs. 63,624 is profit 
derived by the assessee in the year of account in respect of a 
transaction connected with his money-lending business, and 
answer the question in the affirmative. The assessce will pay 
the costs of the reference to the Income-tax Commissioner 
Rs. 250. 


K. C. Question answered in the afirmative. 





1. (1925) 2 Tax Cases 8. 
2, (1923) I.L.R. 47 Mad. 197 : 45 M.L.J. 707 (S. B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 
Potluri Ranga Rao .. Petitioner* (Defendant) 
v. 
Sait Chowgmal Varadichand & Co. 
represented by the managing 
partner Manchilal .. Respondent (Plaintiff). 


Minor—E-xecution of promissory note—Suit for recovery of money paid 
—Liability of minor—Fraudulent misrepresentation as to age—E fect. 


A suit does not lie for the recovery of money paid toa minor on his 
executing a promissory note and it makes no difference that the minor had 
obtained the money by fraudulent misrepresentation as to his age. 

. R. Leslie, Lid, v. Shel, (1914) 3 K.B; 607 and Mahomed Syedol v. Yeoh 
Ooi, (1916) L. R. 43 L.A. 256; 19 Bom.L.R. 157 (P.C.), relied on. 


Petition under S. 25 of Act IX of 1887 praying the High 
“Court to revise the decree of the Court of the Subordinate 
Judge of Masulipatam, dated 14th November, 1930 and made 
in S.C.S. No. 27 of 1930. 

P. Satyanarayana Rao for petitioner. 

Ch. Raghava Rao for respondent. 

The Court delivered the following 

JUDGMENT.—The petitioner as defendant in the Lower 
Court resisted the respondent-plaintiff’s claim based on a 
promissory note executed by the petitioner on the ground that 
he was a minor at the time the note was executed by him and 
was therefore not bound by it. |. The learned Subordinate 
Judge while finding that the petitioner was a minor at the time 
held that he was estopped from raising the plea of minority 
and decreed the suit against him. It is well settled that there 
is no estoppel at all in a case of this kind and the decree is not 
attempted to be supported by the respondent’s advocate on 
this ground of estoppel. Onan application, for review made 
by the petitioner to the Lower Court the Subordinate Judge 
himself held that there was no estoppel but declined to review 
the decree on the ground that the minor was bound to restore 
the money received by him by fraudulent misrepresentation 
about his age. No allegation of fraud was made in the 
plaint; even otherwise no suit will lie for recovery of money 
paid to a minor on his executing a promissory note on the 
ground that the minor obtained the money by fraud. The 
authorities are clear on the point and it is enough to refer to 
ee ee ee 
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* C.R.P. No. 825 of 1931. 23rd March, 1934. 
33 
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Ranga R. Leslie, Ltd. v. Shelli the principle given effect to in 
Hae which was approved by the Judicial Committee in Mahomed 
Sait Syedol v. Yeoh Q032. 

Chowgmal : 
Varadi- In the present case the claim was based entirely on the 
chand& Co. Promissory note and as the contract embodied in this note is 
clearly void the suit should have been dismissed on this ground. 
The decree of the Subordinate Judge, Masulipatam, dated 14th 
‘November, 1930, in S.C.S. No. 27 of 1930 on his file is there- 
fore set aside and the suit is dismissed with costs. The res- 
pondent must pay the petitioner’s costs in this petition also 
and bear his own. 
B. V. V. —— Petition allowed - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
JusTICE PANDRANG Row. : 
- P. R. P. L. S. Valliappa Chettiar 
a_r .. Appellants* (Plaintiffs) 
v. : 
N. S. Maruda Pandian Pillai .. Respondent (Defendant). 

Cae Hindu Law—Father lending money to adoptive mother of a minor defend» 

ant—Securtty of loan by pledges of jewels—Sutt by sons against minor 

Maruda defendant to enforce her liabthty—Onus of proof of the debt for binding 

aan purposes on plaintifs—How discharged—Limitation Act (IX of 1908), S. 20. 


Where the adoptive mother of a minor (defendant) borrowed sums of 
money from plaintiffs’ father pledging some jewels as security for the loans, 
and the plaintiffs’ suit was instituted against the defendant for recovery ‘of 


_those amounts upon two documents, in evidence of those loans, obtained 


from the defendant’s adoptive mother in the form of promissory notes, in 
order to enforce the liability of the defendant regarding the loans the 
plaintiffs would have to show, besides proving the truth ot the existence of 
the debts, that those amounts were really borrowed for legal and justifiable 
purposes as would bind the defendant and that the debt had been kept alive 
at the date of the suit by any payments or acknowledgments recognised by 
law. 


The fact’that the plaintiffs’ father took certain jewels as security 
for the loans would account for the extreme unlikelihood that he 
would have cared to make an enquiry about the necessity for the loans. When 
the case put forward on the plaintiffs’ side as regards the purposes of the 
loans in question had not been made out,the only conclusion was that the 


. onus of proof which lay on them remained undischarged. 


The plaintiffs having failed to make out that the sums realised by the 
sale of the pledged jewels were really payments towards interest or principal 
within the meaning of S. 20 of the Limitation Act, it could not be said that 
nnn a 
1, (1914) 3 K.B. 607, 2. (1916) L R. 43 I.A. 256: 19 Bom.L.R. 157 (PG) 2 

+ Appeal No, 203 of 1931. 2nd February, 1934. 
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they were payments made by the debtor for interest as such or towards the 
principal. 

Appeal against the decree of the Court of the Subordin- 
ate Judge of Devakotta, dated 15th April, 1931 and passed 
in Original Suit No. 45 of 1929. 


E. Vinayaka Rao for appellants. 
T. R. Srinivasa Atyangar for respondent. 


The judgment of the Court was delivered by 


Sundaram Chetty, J.—Plaintiffs are the appellants. This 
appeal arises out of a suit filed by them for the recovery ofa 
certain sum of money alleged to be due on account of two 
loans of Rs. 3,000 each, taken from the plaintiffs’ father on 
14th October, 1919 and 28th October, 1919 by Rakkammal, the 
adoptive mother of the defendant. The defendant was then 
a minor. When these loans were advanced to her, some jewels 
were also pledged as security for the loans. In evidence of 
these loans, two documents are alleged to have been obtained 
from Rakkammal in the form of promissory notes which are 
filed as Exs. Cand C-1. In order to enforce the liability of 
the defendant for the plaint-mentioned loans, the plaintiffs 
will have to show, besides proving the truth of these loans, 
that these amounts were really borrowed for legal and justi- 
fiable purposes as would bind the defendant and that the debt 
has been kept alive at the date of suit by any payments or 
acknowledgments recognised by law. The defendant has 
traversed almost all the allegations in the plaint and denies his 
liability. 

There is no difficulty in finding that the alleged loans are 
true; but the vital question in the-case is, whether these loans 
are enforceable against the defendant. It must be noted that 
the recital in the promissory notes (Exs. C and C-1) is only to 
the effect, that the sums were borrowed for the domestic 
expenses of Rakkammal. She is a markswoman. She goes 
the length of denying the execution of these promissory notes. 
However, the genuineness of these promissory notes does not 
seem to us to be a matter for any serious doubt. Ramaswami 
Pillai (P. W. 4), who is the brother of Rakkammal and is 
related to the defendant in more ways than one, is an attestor 
of these promissory notes. It is not unlikely that when the 
loans were given to this lady, the plaintiffs’ father took not 
only some jewels as security for the same, .but also obtained 
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these promissory notes. The vague expression ‘domestic 
expenses” does not signify anything materialto the case. On 
the other hand, the evidence of P. W. 4 himself is, that these 
loans were required in order to discharge some debts. It is 
clear from his evidence that the lender made little or no 
enquiry whatever to satisfy himself as to the necessities for the 
loans so that the estate of the minor may be made liable for 
the realisation of the loans. It does not appear that he cared 
to enquire what those debts were, nor is it alleged that he made 
any attempt to enquire the creditors themselves. If he did not 
care to ascertain even the names of the creditors, how would 
it be possible for him to make that enquiry even? This is 
certainly not the conduct of a man of ordinary prudence, and 
there is nothing like a bona fide enquiry at all to entitle the 
creditor to enforce the loans in question as against the defend- 
ant, who was then a minor. The fact that the plaintiffs’ 
father took jewels as security for the loans is in consonance 
with the version of Rakkammal herself, that the plaintiffs’ 
father refused to lend the moneys unless the jewels were 
pledged to him. If so, it is extremely unlikely that the 
plaintiffs’ father would have cared to make any enquiry about 
the necessity for these loans. This accounts for the paucity of 
evidence on the plaintiffs’ side as regards the alleged necessities 
or a bona fide enquiry on the part of the creditor. If the proof 
adduced on the plaintiffs’ side on this vital question is so poor, 
it is unnecessary for us to consider the evidence of the 
defendant and of his adoptive mother, in order to see whether 
they have sufficiently rebutted the evidence adduced by the 
plaintiffs in proof of their case. It istrue that Rakkammal as 
D.W. 3 says that she spent about Rs. 1,000 for pilgrimage 
expenses and about Rs. 2,500 for making jewels to her 
daughters and paid Rs. 1,000 to one Muthuvairu Pillai, her 
brother’s son as well as her son-in-law. Though a legacy of 
Rs. 5,000 is bequeathed to him under the will of the defend- 
ant’s father (Ex. V), there is nothing to connect this payment 
of Rs. 1,000 with that legacy. When the case put forward on 
the plaintiffs’ side as regards the purposes of the loans in 
question has not been made out, the only conclusion to which 
we can come is, that onus of proof which lies on the plaintiffs 
remains undischarged. This is enough to disallow the 


plaintiffs’ claim. 
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It is unnecessary to consider whether the plaint-mentioned 
debt is or isnot barred by limitation on the date of the suit, 
and even on this point the plaintiffs have to make out that the 
sums realised by the sale of some of the pledged jewels were 
really payments made by the debtor (Rakkammal) towards 
interest or principal within the meaning of S. 20 of the 
Limitation Act. Those payments must necessarily be made by 
the debtor or his duly authorised agent. It is difficult to 
believe P. W. 4 when he says that the plaintiffs’ father parted 
with the possession of the pledged jewels by handing them 
over to Rakkammal, and asking her to sell the same and pay 
the money. Such a course of conduct is extremely unlikely. 
The evidence on the defendant’s side is, in our opinion, far 
more probable. Being in possession of these jewels, the 
plaintiffs’ father must have got them sold, and it he appropriat- 
ed the sums realised towards the suit debt in that manner, we 
cannot say that they were payments made by the debtor for 
interest as such or towards the principal. 

If the plaint-mentioned debt is not binding on the defend- 
ant, and consequently one not enforceable against him, there 
is no question of the applicability of S. 25, cl. (3) of the Indian 
Contract Act in respect of a letter sought to be put in by the 
plaintiffs and rejected by the Lower Court as inadmissible in 
evidence, as it amounted to an acknowledgment of liability and 
is unstamped. Even assuming that it contains a promise to pay 
either expressly or impliedly, it will be of no avail to the 
plaintiffs, because the barred debt referred to therein is not 
one which would be enforceable against the defendant, but for 
the law of limitation. In this view, we have not allowed any 
arguments as to the construction of that letter and as to its 
admissibility in evidence. 

In the result, we hold that the decision of the Lower Court 
is correct and dismiss the appeal with costs. 


Le Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VARADACHARIAR. 


Chinnasami Goundan .. Appellant* (Plaintiff) 


Y. 
A. S. Balasundara Mudaliar and 
others .. Respondents (Defendants). 


Easements Act (V of 1882), Ss. 4 and 15—Claim of easemeni by use of 
pathway over twenty years—Property over which pathway lay belonging to 
Government—Suit to restrain temple trustees not mere strangers from inter- 
fering with plaintiff's user—Whether by his user plaintif would be entitled to 
a limited right sufficient to prevail against defendants. 


The plaintiff (the appellant) as the owner of a certain survey numberina 
village sued to restrain defendants 1 and 2, who claimed to be trustees of a 
temple, from interfering with the plaintiff's use of a pathway across that 
survey number leading from his shop to a public road, and the Government 
was also impleaded as a party; but the Government disclaimed any interest in 
the present suit as the pathway concerned vested in the Taluk Board of the 
District. The lower appellate Court found that the ownership of the suit 
survey number was not in the temple, but, on the admitted facts both orally 
and P sent in the case, it did not follow that the temple authorities 
were in no bet position than mere strangers. On the contention that though 
for want of 60 pe user the plaintiff had not acquired an easement as against 
the Government, he had by reason of 20 years user acquired a limited right 
which was sufficient to prevail as against any interest which private 
persons like defendants 1 and 2 might possess in that property, 

Held, that allowing that S. 4 of the Easements Act shows that not merely 
the ‘owner’ but evenan ‘occupier’ may acquire an ‘easement’ and there will be 
no prima facie reason why the enjoyment he has as an ‘occupier’ should not 
be tacked on to his enjoyment as ‘owner’ if there should be no interruption in 
his user, in the view taken that by 20 years user the plaintiff in this case would 
not acquire presumptive right as against property which belonged to Govern- 
ment even to the extent of preventing defendants 1 and 2 from interfering 
with his user of the way, he could not restrain defendants from interfering. 

Koyyammnu v. Kuttiammoo, (1919) ILL.R. 42 Mad. 567: 37 M.L.J. 28, 
referred to, 


Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in Appeal Suit No. 10 of 1929 (A. S. No. 40 
of 1928, District Court, North Arcot at Vellore) preferred 
against the decree of the Court of the District Munsif of Arni 
in Original Suit No. 827 of 1925. 

T. M. Krishnaswami Aiyar, P. K. Duraiswami Aiyangar 
and P. Chakrapani Aiyangar for appellant. 

M. Patanjali Sastri for respondents. 

The Court delivered the following 

Jupcment.—The plaintiff, who is the appellant, is at 
present the owner of S. No. 6/2 in the village of Keezha 





* Second Appeal No. 230 of 1930. 9th April, 1934 
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Arni and he sued to restrain defendants 1 and 2, who claimed 
to be the trustees of a neighbouring Pillayar temple, from 
interfering with the plaintiffs use of a pathway across 
S. No. 1 (marked B in the plaint plan) leading from his smithy 
in S. No. 6/2 to a public road. The averment in the plaint 
was that the defendants 1 and 2 had no right to or interest in 
S. No. 1 and the plaintiff had a right to use the pathway as an 
easement of necessity or by prescription or by mamul. Defend- 
ants 1 and 2 pleaded that S. No. 1 belonged to the Pillayar 
temple of which they were the trustees and they denied that the 
plaintiff had acquired any right to use the pathway whether by 
prescription or by mamul or as an easement of necessity. The 
Government was added as the 3rd defendant and as Mr. 
Krishnaswami Aiyar had laid great stress upon the attitude 
taken by the Government in this litigation it is as well to set 
out what exactly the Government’s written statement states. 
The Government said: 4 


“The pathway concerned in the suit vests in the Taluk Board, Vellore. 
This defendant is not interested in the present suit and there is no cause of' 
action against him.” 


I am unable to understand this statement of the Govern-. 
ment as justifying the argument that the plaintiff is a licensee 
from the Government in respect of the user of this pathway or 
that the Government has authorised the plaintiff in his indivi- 
dual capacity to use this pathway. The view of the Government, 
that it is vested in the Taluk Board of Vellore may be right or 
may not be right. That has not been put in issue and tried. 
But in this litigation the plaintiff is asserting his personal right 
and not a right as one of the public entitled to use a public 
pathway. 

If I understand Mr. Krishnaswami Aiyar’s argument 
aright, his main contention was to the following effect :—The 
appellate Court has held that the temple is not the owner of 
S. No. 1 and it continues to belong to the Government and the 
defendants 1 and 2 as representing the temple have no right to 
interfere with the plaintiff walking across S. No. 1 so long as 
the Government who is the owner of that plot does not choose 
to object. This contention overlooks what is stated in another 
portion of the lower appellate Court’s judgment (in 
paragraph 12) where the learned Subordinate Judge says: 


“It must be observed that the useof the servient tenement has been’ 


allowed by its real owner, the Government, in favour of the temple. It 
follows that the persons responsible for the management of the femple are 
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in possession of the property. They have therefore the right to obstruct 
any one from unlawfully making use of the site in question as a pathway.” 


It may be a question whether a mere stranger can 
obstruct another person in the exercise of even what may be 
called an inchoate right of easement. But on the evidence in 
the case I am unable to accept the position that defendants 1 
and 2 are mere strangers so far as S. No. 1 is concerned. In 
the Diglott Register S. No. 1 is no doubt described as “‘poram- 
boke” but in the remarks column against that number there is a 
note “temple”. The exact position is made clear by the state- 
ment of the Deputy Tahsildar examined as P. W. I that in the 
case of temple porambokes the Government has a right to 
enter upon the land when it is not used for the purposes or bene- 
fitof the temple. The District Munsif, though he decided in 
favour of the plaintiff on other grounds, also takes the view 
that the land over which the pathway is claimed, should be 
deemed to form a portion of the temple land (see para. 9). 
It is not necessary for the purpose of the present case to define 
the exact nature of the interest that the temple possesses in 
S. No. 1. All that I am concerned to point out is that the case 
cannot be compared to that of a mere stranger interfering with 
the use of a right of way by a person who is in the process of 
acquiring it by a course of prescriptive enjoyment. 

Mr. Krishnaswami Aiyar referred in this connection toa 
case in Rudrappa Nayak v. Dasani where it has been held by 
Mr. Justice Walsh that the mere fact that certain lands are 
entered in the Settlement Register as cattle-stand does not 
stand in the way of the Government assigning any portion 
thereof to somebody and that the revenue officers are the proper 
judges as to whether such assignment of a portion could or 
could not be made without inconveniencing the right of other 
villagers to have sufficient land kept apart for their use as cattle- 
stand. Ido not see that there is any occasion to dispute that 
proposition in the present case. If the plaintiff can be said to 
claim under Government by reason of the Government having 
allotted S. No. 1 to him, this question may arise. All that the 
plaintiff can now say is that as indicated in the written state- 
ment of the Government, Government is indifferent in the 
matter. In this view the decision in Rudrappa Nayak v. Dasani 
does not bear on the determination of the question before me. 








1. (1933) 38 L. W. 83. 
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Mr. Krishnaswami Aiyar further argued that though the 
temple may not be in the position of a stranger it is no better 
than a ‘licensee’ and cannot be said to possess any such 
interest in the land (S. No. 1) as will justify its trustees in 
interfering with the plaintiff’s user of the way. In view of the 
explanation given by P. W. 1 as to the nature of the land 
described as ‘Temple poramboke’ I am not able to accept the 
contention that the temple is no more than a licensee in respect 
of S.No. 1. Mr. Krishnaswami Aiyar next drew my atten- 
tion to the circumstance adverted to in paragraph 14 of the 
Munsif’s judgment that the Government declined to produce 
certain documents summoned for on the plaintiff’s side and he 
contended that if those documents are before the Court, it may 
be possible to come to a more definite conclusion as to the 
nature of the interest of the temple in S. No. 1. So faras I 
am able to gather from paragraph 14, these documents were 
summoned for the purpose of showing that the temple authori- 
ties themselves applied for assignment to them of S. No. 1 on 
darkhast and it was hoped to show statement by the trustees 
that the temple was already owner of S. No. 1, could not be 
true. For the purpose of this decision I am accepting the 
finding of the Subordinate Judge that the ownership of 
S. No. 1 was not in the temple and my conclusion is merely 
based on the ground that it will not follow therefrom on the 
admitted facts that the temple authorities are in no better 
position than mere strangers. In this view it does not seem to 
me necessary at this stage to insist on the production of the 
papers so summoned for or adjourn the case for that purpose. 


Mr. Krishnaswami Aiyar insisted that as the only case put 
forward by defendants 1 and 2 was that the temple was owner 
of S. No. 1 and as that has been found against, it will not be 
proper to allow the trustees to shift their ground and justify 
the obstruction on any other basis. I am unable to see that 
this difference in the view-point has in any manner prejudiced 
the plaintiff’s case. The plaintiff came forward with the story 
that he had acquired a right of easement by prescription or 
custom—lI leave alone the claim of easement of necessity as 
both the Courts have negatived it. It is only incidentally that 
the further question arises whether defendants 1 and 2 have 
got a right to interfere with the plaintiff in the exercise of that 


right or of an inchoate right of that kind. So long as Ex. A, 
34 
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which is the first document on the plaintiff’s side, and the 
deposition of P.W. 1, who is the first witness examined on the 
plaintiff’s side, themselves show that though the temple was 
not the owner, it had such a relation to the suit land as to 
justify the conclusion that the trustees were not strangers, I do 
not see that the negation of the temple’s claim of ownership 
can entitle the plaintiff to say that he will be prejudiced, unless 
he is given a further opportunity to put forward anything in 
answer to the new basis. As I pointed out in the course of 
the argument, the issue in the case was framed quite generally, 
and I have not been able to see what matter has been kept 
back by reason of the way in which the defendants’ case was 
put forward. 


The other point for consideration is, whether the plaintiff 
can claim that, though for want of 60 years user he has not 
acquired an easement as against the Government, he has by 
reason of 20 years user acquired a limited right which is 
sufficient to prevail as against any interest which private 
persons like defendants 1 and 2 may possess in S. No. 1. The 
arguments pro and con, as to the possibility of acquiring by 
prescription and easement for a limited term or one available 
against the holder of a limited interest but not against the 
owner in fee, have been set forth in the judgments of Abdur 
Rahim and Phillips, JJ. (Koyyammu v. Kutttammooi). It is 
not necessary for me in this case to say which of those diver- 
gent views I should be prepared to adopt, because even 
according to the reasoning of Phillips, J., who was in favour of 
the possibility of such acquisition, the acquisition is possible 
only to the extent to which a grant may be possible within the 
terms of S. 8. In this case no such grant by the temple will be 
possible having regard to the nature of the interest possessed 
by the temple in Survey No. 1 as above explained. 
Mr. Krishnaswami Aiyar however contends that the test 
suggested in the judgment of Phillips, J. ought not to be 
followed, that there is no necessary connection between the 
acquisition of an easement by grant and the possibility òf its 
being acquired by prescription and that the test of alienability 
may create. serious difficulties in the way of acquisition of 
easement in respect of easement in land in the possession of 


_— eee 
1. (1919) LL.R. 42 Mad. 567: 37 M.L.J, 28, l 
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iimited owners like widows, trustees, etc. I donot pursue this 
matter further because there is another difficulty in the plain- 
tiff’s way in the present case. S. 15 of the Easements Act 
provides that when the property over which a right is claimed 
under this section belongs to Government, this section shall be 
read asif for the words ‘20 years’ the words ‘60 years’ were 
substituted. J am unable to accept the appellant’s contention 
that the word ‘ belongs ’ in this section should be restricted to 
cases where possession and ownership continue to remain with 


| the Government and the clause can have no e to cases 


where any person with a limited right is in occupation of land 
belonging to Government. Whether the object of this provi- 
sion was merely to free Government from the restriction 
imposed by S. 16 that the full owner or reversioner can 
exclude the period of enjoyment had during the time that the 
servient tenement was in the possession of the limited owner 
only if such owner or reversioner sues within three years of 
the termination of the limited interest, can only be a matter of 
speculation. But when it is remembered that the Indian 
legislation departed from the general rule of the English law 
that no right can be acquired against the Crown merely by 
lapse of time, I will not be justified in restricting the scope of 
the provision which insists on a period of 60 years user not 
merely when the easement is claimed as against the Govern- 
iment (cf. the language of Art. 149 of the Limitation Act) but 
over any property belonging to Government. 


In this view it is unnecessary for me to give a final opinion 
upon the question whether the plaintiff has proved even 20 
years user within the meaning of S. 15. The first Court found 
in his favour upon that point but the appellate Court in 
paragraphs 9 and 10 of its judgment decided even this question 
against the plaintiff. I must observe that the discussion in 
paragraphs 9 and 10 does not sufficiently keep apart the 
possibility of the easement being acquired against the 
Government and the possibility of its being acquired as against 
the temple. The lower appellate Court has not stated whether 
or not it accepts the finding that the plaintiff has in fact been 
going from the road to his smithy on Survey No. 6/2 for more 
than 30 years before suit. The first Court says that even 
some of the defendants’ witnesses confirm that story. The 
lower appellate Court merely says that’ any user that the 
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plaintiff may have had prior to 1907 when he became the owner 
of Survey No. 6/2 should be excluded. As at present advised 
I should not be prepared to accept that view, if it were neces- 
sary tor me to decide that question. S. 4 of the Easements Act 
shows that not merely the ‘owner’ but even an ‘occupier’ may 
acquire an ‘easement’ and there is no prima facie reason why 
the enjoyment he had as an ‘occupier’ should not be tacked on . 
to his enjoyment as ‘owner’ 1f there should be no interruption 
in his user. But in the view already stated that even by 20 
years user the plaintiff would not acquire prescriptive right as 
against property which belongs to Government, even to the 
extent of preventing defendants 1 and 2 from interfering with 
his user of that way, I do not wish to pursue this question. 
The Second Appeal fails and is dismissed with costs. 


K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON AND MR. JUSTICE 
BUTLER. 


Srimathu Muthu Vijiaraghunatha Durai- 
singam alias Gowrivallabha Thevan 
Avergal, Rajah of Sivaganga, by 
R. Subramania Aiyar, B.A., Dewan and 
authorised agent .. Appellant*®* (1st De- 
U; fendant) 
Venkatachalam Chettiar and others .. Respondents (Defend- 
ants 2 to 5 and 
Plaintiffs). 


Madras Estates Land Act (I of 1908), S. 189 (3)—Dispute as to ttle to 
property—Previous decision for settlement of rentin RevenueCourt—Whether 
a question of title was within the exclusive jurisdiction of the Revenue Court 
and as such barred any future civil suit regarding ownership on the basis of 
res judicata. i 


Under S. 189 (3) of the Madras Estates Land Act the decision of a Re- 
venue Court ona matter within its exclusive jurisdiction shall be binding in 
any civil suit. That is to say that the legislature has provided a cheap and 
speedy final settlement of such rent disputes as are within the exclusive 
jurisdiction of the Revenue Court, but of course never intended that larger 
questions of title and so forth should be summarily scttled in this fashion. 
No doubt in settling a rent dispute a Revenue Court may have to consider a 
question of title. Its decision as regards the rent sued for will be final, but as 





* L. P. A. No. 64 of 1933, 19th February, 1934. 
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} 
fregards the title, a matter which obviously is not within its exclusive Rajah of 


jurisdiction, its decision will not be final. lt a 
{ Karamat Ali Khan v. Ganesht Lal, (1927) I. L. R. 49 All. 658, Daulat Ram Venkata- 

v., Munshi Ram, A. I. R. 1932 Lah. 623 and Raja Rajeswara Sethupathi v. chalam 

Muthudayan, (1928) I. L. R. 52 Mad. 332: 55 M. L. J. 379, referred to. ‘Chetty. 


Where the plaintiffs sued for declaration that the suit lands formed part 

of a certain village belonging to one of two defendants, and it was 

_ contended that the question of ownership had already been decided in a rent 

/ suit by the Revenue Court between plaintiffs and defendants and hence the 
present suit was barred by res judicata, 


Held, that the plea of res judicata failed as the decision of the Revenue 
Court could not be final on a question of title. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Pakenham 
Walsh, dated the 9th day of March, 1933 and. passed in 
/ Second Appeal No. 386 of 1929 preferred to the High Court 

against the decree of the Court of the Temporary Subordinate 
Judge of Devakotta in Appeal Suit No. 36 of 1928 (O. S. 
No. 628 of 1925 on the file of the Court on the District 
Munsif of Manamadura). 


K. Kutttkrishna Menon for appellant. 


M. Patanjali Sastri and C. S. Rama Rao Saheb for 
respondents. 


The Court delivered the following 


JupaMEnTs. Jackson, J.—Plaintiffs sue for declaration Jackson, J. 
that the suit lands form part of the village of Velampettai of 
which Ist defendant is the landholder and not of Thamara- 
kolam of which defendants 2 to 5 are landholders. 


The District Munsif and Subordinate Judge decreed their 
suit and this Court on second appeal dismissed it, finding that 
the question of ownership had already been decided in a rent 
suit by the Revenue Court (S. 91 of 21 R. D. O., Devakotta) 
between plaintiffs and defendants 2—5 and this constituted 
res judicata. Hence the L. P. Appeal. 


Under S. 189 (3), Madras Estates Land Act, the decision 
‘of a Revenue Court on a matter within its exclusive jurisdic- 
tion shall be binding in any civil suit. That is to say that the 
legislature has provided a cheap and speedy final settlement of 
such rent disputes as are within the exclusive jurisdiction of 
the Revenue Court, but of course never intended that larger 
questions of title and so forth should be summarily settled in 
this fashion. No doubt in settling a rent dispute a Revenue 
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Court may have to consider a question of title. Its decision as. 


regards the rent sued for will be final, but as regards the title, \ 


a matter which obviously is not within its exclusive jurisdiction, } 


its decision will not be final. 


That it must be a matter exclusively within the Revenue 
Court’s jurisdiction has been ruled in an unreported case, S.A. 


No. 786 of 1919, which is approved in Appa Rao v. Gurrajui. ` 


In the case mainly relied upon by this Court in the second 
appeal, Hoystead v. Commtsstoner of Taxation®, there was no 
question of Courts of yarious jurisdiction such as a revenue 
and ordinary Civil Court, for both cases came before the 
same Australian Court. Also in Karamat Ali Khan v. Ganeshs 
Lal8 both suits were cognizable by the Revenue Court (see 
p. 660). 

In Daulat Ram v. Munshi Ram4a single Judge has held 
that so long as the ‘decision was within the jurisdiction of the 


“Revenue Court it would be res judicata in the ordinary Court, 


without considering whether it should or should not be within 
its exclusive jurisdiction. Possibly the Lahore law correspond- 
ing to S. 189 (3) of our Act is different; if not, in the light 
of the Madras rulings quoted above we should be unable to 
agree with this decision. 

Raja Rajeswara Sethupathi v. Muthudayan is no 
departure from the other Madras rulings, ‘because there the 
ratio decidendi is that because the decision as to occupancy 
right is on a matter falling within the exclusive jurisdiction of 
the Revenue Court therefore it 1s res judicata. 

Once it is found that the plea of res judtcata fails, the 
decision of the Subordinate Judge which is on a matter of fact 
must prevail. The appeal is allowed with costs throughout. 

Butler, J—I agree that the appeal should be allowed. I 
prefer, however, to rest my judgment on the ground that the 
point should not have been allowed to be raised in second 
appeal. It is a point of law but the basis for the plea of res 
judicata was not laid by establishing the judgments relied 
upon as constituting the bar. The plaintiffs had impleaded as 
defendants both parties claiming title to collect rent, and the 





1. (1920) I.L. R. 43 Mad. 859: 39 M. L. J. 476, 
2. (1926) A.C, 155. 3. (1927) I. L. R. 49 All. 658, 
4, A.I.R. 1932 Lah. 623. 
5, (1928) I. L. R. 52 Mad. 332: 55 M. L, J. 379. 
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‘Ist defendant in his written statement offered to be joined as 
plaintiff in the suit. If the point of res judicata had then been 
raised, he could either have been transposed as plaintiff or 
could have brought a separate suit. As it is, the parties have 
had the expense of contesting the suit on the merits, and it is 
only when they failed on these, that defendants 2—3 raise the 
belated plea of res judicata. In my view, they should not have 
been permitted to do this as the basis therefor had not been 
laid in the Lower Courts. In the absence of such a plea the 
suit clearly lay. I therefore agree that the appeal should be 
allowed with costs throughout. 

K. C. — ~ Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. JusTICE BUTLER. 


Lakshmi Ammal and another .. Appellants* (Defendants) 
V. 
V. G. Venugopala Naidu .. Respondent (Plamiiff). 

Civil Procedure Code (V of 1908), S. 20—Sutt for restsintion of conjugal 
rights—Parties married outside, and never resident together within, jurisdic- 
tion—Jurisdiction of Court at Velicre. 

Where, in a suit by the husband brought at Vellore for restitution of 
conjugal rights, it appeared that the parties were married in Bangalore and 
they had never lived together ın British India, 

Held, that the mere fact that the plaintiff had his home within the juris- 
diction of the Court was not sufficient to give the Court jurisdiction to 
entertain the suit. 

Lalitagar Keshargar v. Bat Suraj, (1893) I. L. R.18 Bom, 316, distin- 
guished, 

Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in Appeal Suit No. 48 of 1932 (A.S. No. 196 
of 1931, District Court, South Arcot) preferred against the 
decree of the Court of the District Munsif of Vellore in 
Original Suit No. 115 of 1930. 

A.C. Sampath Aiyangar for appellants. 

A. Viswanatha Aiyar and A. Ramaswams: Atyar for res- 
pondent. 


The Court delivered the following 

JupcmentT.—The defendants are the appellants. Plaintiff 
sued his wife, the lst defendant, for restitution of conjugal 
rights, and impleaded her father, the 2nd defendant, on the 
ground that she was living in his house, and he was instigating 





* S, A. No. 900 of 1932. 28th February, 1934. 
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her not to go to her husband. The suit was decreed by the’. 


trial Court with costs against`the 2nd defendant. It is 
clear that he was not a necessary or proper party to the suit, 
and the suit must be dismissed as against him. In appeal to 
the Subordinate Judge it was held that the Court had jurisdic- 
tion to try the suit, and the suit was remanded for trial on the 


merits after giving the defendants an opportunity for adducing ` 


further evidence. The only point argued in second appeal here 
is the question of jurisdiction. 


The plaintiff is a resident of Vellore, North Arcot 
District. The defendants live in Bangalore City, and presum- 


` 


a 


ably, though it is left uncertain, the 2nd defendant is a | 


Mysore subject. The parties were married in Bangalore, 
and it would appear that they have never lived together within 
British India. The marriage admittedly has never been 
consummated, and the parties being of full age at the time of 
marriage in 1929, this fact makes it improbable that they have 
ever lived together. The present suit was brought in the 
Vellore District Munsif’s Court for restitution of conjugal 
rights, and the defendants, though residing outside jurisdic- 
tion, made appearance and entered a defence to the action. 
There is thus a submission to jurisdiction, and the question 
whether either of the defendants is a foreigner and whether 
in such case the Court has jurisdiction does not arise for 
consideration. Ist defendant by her marriage must in any 
case have assumed her husband’s domicile and nationality. 
The point of jurisdiction that calls for decision here is 
whether the cause of action arose within the territorial juris- 
diction of the Court of first instance. S. 20, Civil Procedure 
Code, gives jurisdiction to a Court where the defendant actually 
or constructively resides within its territorial jurisdiction, and 
secondly, where the cause of action wholly or in part arises 
therein. In the present case the defendants do not reside, and 
there is no evidence that they have ever resided, within the 
jurisdiction. Can the cause of action be said to arise within 
the jurisdiction of the Court? In the plaint the cause of action 
is said to have arisen on the performance of the marriage, 
and on the exchange of registered notices, the reply from 2nd 
defendant refusing to bring the Ist defendant being received 
at Vellore. It is obvious that neither of these alleged causes 
of action gave the Vellore Court jurisdiction. Here it is 
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{ argued that the cause of action arose in Vellore, as the 


j 


husband lives there and has:the right to his wife’s society 
there. Reliance is placed on Lalitagar Keshagar v. Bat Suraji. 
There it was held that the cause of action in a suit for restitu- 
tion of conjugal rights consists in the wife’s absenting herself 
from her husband’s house without his consent, and therefore 
arose at his house.’ But in that case the two had lived together 
at the husband’s house. In Nusserwanjee Wadia v. Eleonora 
W adia®, a case of a’Parsi marrying an English woman, where 
the pair had lived together in India and the wife left her 
husband in England, the Court declined jurisdiction holding 
that the defendant must be resident within jurisdiction or the 
cause of action must have arisen there. It is not stated what 
constitutes the cause of action in such cases, but it is to be 
noted that the respondent the husband was not resident within 
jurisdiction, but the parties had last resided together within 
jurisdiction, ií the period on board ship is excluded. Reliance 
has been placed on Firebrace v. Firebrace3, Chichester v. Chi- 
chester4 and Armytage v. Armytage5 for the proposition that a 
Court ,will not entertain a suit for restitution of conjugal 
rights against a non-resident defendant, but these are all cases 
apparently of non-resident forcigners. In this case Ist defend- 
ant is not a foreigner. There is thus little help from authority. 
I am inclined to distinguish Lalitagar Keshagar v. Bai Surajl 
from the present case. In that case the parties had lived 
together within jurisdiction, and apparently last lived together 
there.. In the present case there is no residence within 
jurisdiction. Nor did lst defendant desert or refuse to live 
with plaintiff when she was within jurisdiction. The mere 
fact that plaintiff has his home within jurisdiction is not 
sufficient to give the Court jurisdiction. His home might be 
anywhere he chose to make it. In my view the defendants 
not being resident within jurisdiction, and the parties never 
having lived together within jurisdiction, the cause of action 
did not arise within jurisdiction and the Court therefore had 
no jurisdiction to try the suit. The appeal will be allowed with 


costs throughout*. One set for the two appellants. 





S.R. Appeal allowed. 

x mŘŮĂ—————__ ee 
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PRIVY COUNCIL. i 
[On appeal from the High Court of Judicature at Allahabad. ] q 
PRESENT :—Lorp BLANESBURGH, LORD SALVESEN AND SIR 
Jonn WALLIs. 
The Collector of Gorakhpur, as Manager, 
Court of Wards, Majhauli Estate .. Appellant* 


3 UV. 
Ram Sundar Mal and others .. Respondents. 
P.C, Ancestral impartible raj—Right of junior branch to succeed by survivor- 


RI ship, when relinquished—Proof of intention to renounce their right of succes- 
Collector of sion—Separation merely in food and worship—Evidence Act, Ss. 13, 35—Re- 
Gorakhpur cital of pedigree m decree—Admissibility of, in evidence—Registration Act, 
Ram Sundar S. 28—Fictitious eniry in sale deed of item of property never intended io be 
Mal. really sold—Regisiration tnoperattve. 

The right of the junior branch in an ancestral impartible raj to succeed to 
the raj by survivorship on the extinction of the senior branch, must not be 
whittled away or regarded as merely visionary. In order to deprive the 
junior branch of their right to succeed by survivorship, it must be established 

_«/that the raj had ceased to be joint, and for this purpose it is necessary to prove 
re an intention, express or implied, on the part of the junior members of the 
family to renounce and give up their right of succession to the impartible 
estate. It is not sufficient to show a separation merely in food and worship, 


Konammalv. Annadana, (1927) L.R. 55 1.A.114: I.L.R. 51 Mad. 189: 54M. 
L.J. 504 (P.C.) and Shiba Prasad Singh v. Rani Prayag Kumari Debt, (1932) 
L.R. 59 I.A. 331: I.L.R. 59 Cal. 1399: 63 M.L.J. 196 (P.C.), followed. 


Thakurani Tara Kumariv. Chaturbhuj Narayan Singh, (1915) L.R. 421. 
A. 192: I.L.R. 42 Cal. 1179: 29 M.L.J. 371 (P.C.), distinguished. 


A statement in a decree that a certain pedigree was filed by the parties 
thereto, and reciting the full pedigree, is admissible in evidence both under 
S. 35 of the Evidence Act as anentry in a public record made by a public 


servant in the course of his duty, and under S. 13, as evidence of the course of 
proceedings ina suit. 


Krishnasanu Ayyangar.v. Rajagopala Ayyangar, (1894) ILL.R. 18 Mad. 
73:4 M.L.J. 212, Ram Ranjan Chuckerbutty v. Ram Narain Singh, (1894) L. 
R. 22 I.A. 60: LL.R. 22 Cal. 533: 5 M.L J.7 (P.C.) and Dinomoni v. Brojo 
Mohini, (1901) L. R. 29 I. A. 24: I. L. R. 29 C. 187: 12 M.L. J.83 (P.C), 
referred to, 


A sale deed purported to transfer as one parcel four villages situated in 
Tehsil Deoria, and, as a separate item of property, a one-third share in a 
small sitting room in a garden situated in Gorakhpur, and was registered by 
the Sub-Registrar of Gorakhpur. The only portion of the property situate 
within the sub-district of the registering officer was the undivided third part 
of the sitting room. The High Court found that the vendor had no right or 
title whatsoever in the sitting room and that, as compared with the value of 
the four villages, this item was of almost insignificant value, but they held 
that, as the property actually existed and the parties believed that it could be 





` *P, C. Appeal No. 45 of 1932. lith June, 1934, 
Allahabad Appeal No. 15 of 1930, 
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' transferred and intended that it should pass by the sale, the entry of the 
sitting rooin in the sale deed was not a fictitious entry so as to invalidate the 
registration thereof under S. 28 of the Registration Act. 


Held, by the Privy Council (ona consideration of the evidence and the 
facts of the case) that the parties never intended that the undivided interest 
in the sitting room at Gorakhpur should really be sold, and that therefore 
this item of property was a fictitious entry to which the deed did not “relate” 
within the meaning of S. 28 of the Act. The so-called sale (of this item) was 
a mere device to evade the Registration Act and to procure the registration 
of the deed at Gorakhpur. The registration of the sale deed was therefore 
invalid and inoperative. The word “fictitious” used in Harendra Lal Roy's 
case, (1914) LR. 41 LA. 110: I.L.R. 41 Cal. 972: 27 M.L.J. 80 (P.C.) is not 
confined to non-existing properties. It is satisfied 1f the deéd does not “relate” 
to a specified property for any effective purpose of enjoyment or use. 

Judgment of the High Court, Alluhabad (Ram Sundar Mal v. Collector 
of Gorakhpur, (1930) I.L.R. 52 All. 793) reversed on the registration point. 

Appeal No. 45 of 1932 from a decree of the High Court, 
Allahabad, dated the 25th February, 1930, which reversed a 
decree of the District Judge of Gorakhpur, dated the 8th June, 
1926. 


The facts of the case are set out in the Board’s judgment and 
in that of the High Court reported in Ram Sundar Mal v. Col- 
lector of Gorakhpurl. 

In addition to the cases mentioned in the judgment of the 
Judicial Committee reference was made to the following as to 
separation:—Suraj Narain v. Iqbal Narain?, Kawal Nam v. 
Budh Singh8, Girja Bat v. Sadashiv Dhundiraj4, Yellappa v. 
Tippannad ; as to the admissibility of the pedigree: Kalka Prasad 
v. Mathura Prasad6, Jagatpal Singh v. Jageshwar Baksh Singh’, 
Gobinda v. Sham Lal Singh8, Parbutly v. Purno9, Seethapati v., 
Venkannalo and Krishnayya Rao v Raja of Psttapuril, 

De Gruyther, K.C. and Wallach for appellant. 

Dunne, K.C. and Parikh for respondents. 

llth June, 1934. Their Lordships’ judgment was deli- 
vered by 

Lorp BLANESBURGH. — The main question for- determina- 
tion on this appeal is whether, on the death of Raja Kaushal 





1 (1930) LL.R. 52 All 793: 28 A.L.J. 724. 

2. (1912) L.R. 40 I.A. 40: 1.L.R. 35 All. 80: 24 M.L.J. 345 (P.C.). 
3. (1917) L.R. 441.A. 159: I.L.R. 39 All, 496: 33 M.L.J. 42 (P.C). 
4. 019169 L.R. 43 I.A. 151: LL.R. 43 Cal. 1031: 31 M.L.J. 455 B.C). 
5. (1928) L.R. 56 T.A. 13: LL.R. 53 Bom. 213: 56 M.L.J. 287 PC. l 
6. (1908) L.R. 35 LA. 166: I.L.R. 30 All. 510: 18 M.L.J. 424 (P.C.X. 

1902) L.R. 30 T.A. 27: I L.R. 25 All. 143 (P.C.). 
8. aD CR. 58 ILA. 125: I L.R. 58 Cal 1187: 61 M. L. J. 9 (P.C.) 
9. (1883) I.L.R. 9 Cal. 586. 
10. (1922) T.L.R. 45 Mad. 332 at 340: 42 M.L.J. 32 24 (F.B.). 
11. (1933) L.R. 60 I.A. 336: 65 M L.J. 479 (P.C). , 
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Kishor Prasad Mal, which occurred‘on the 7th January, 1911, \ 
Indarjit Mal was entitled to succeed to the impartible Raj of 
Majhauli. On the death of the Raja, mutation of names had 
by order, dated the 12th May, 1911, been effected in favour of 
his senior widow without objection or opposition from Indarjit 
Mal, and the appellant was appointed by the Court of Wards 
to be Manager of the Majhauli estate. The respondents are a 
syndicate now formed to exploit the title of Indarjit Mal. He 
died on the 13th August, 1921, andthey on the 30th October, 
1922, purchased fromhis son, Balbhadra Narain Mal, certain 
of the properties belonging to the Majhauli estate. The consi- 
deration was Rs. 24,000. The title of the vendor was clearly 
a doubtful one and the price had no relation to the value of the 
properties purchased. It was a sum suitable for the finance of 
the contemplated litigation, or for a substantial part of it. 


On the 5th January, 1923, two suits were as a result filed 
in the Court of the Subordinate Judge of Gorakhpur against 
the present appellant, the plaintiff in the first suit being added 
as a co-defendant to the second suit. The suits came to be 
known as the ‘““Majhauli Raj cases”. The first was brought by 
Balbhadra Narain Mal, claiming the Raj. That suit, after 
being consolidated with the other, has been compromised and 
need not be further referred to. The second suit, out of which 
the present appeal arises, was filed at the instance of the mem- 
bers of the syndicate, to recover posséssion of the properties 
conveyed by the sale deed in their favour. This was only two 
days before the expiry of the period of limitation. After 
subsequent transfer to the Court of the District Judge of 
Gorakhpur, the suit was by decree, dated the 8th June, 1926, 
dismissed with costs. On appeal by the plaintiffs to the High 
Court of Judicature at Allahabad that decree was on the 25th 
February, 1930, reversed, and the suit allowed. From this 
decree of the High Court the defendant has now appealed to 
His Majesty in Council. . 


According to the pedigree produced in the suit the common 
ancesior of the deceased Raja (whose widow is represented by 
the appellant) and Balbhadra Narain Mal, from whom the res- 
pondents derive their title, was a certain Raja Bodh Mal. 
According to the same pedigree the deceased Raja, on whose 
death the senior line became extinct, was the seventh genera- 
tion in descent from his ancestor Lakshmi Mal, a descendant of 


™ 
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’ Bodh Mal, and Balbhadra Narain Mal, the eighth in descent 


from Ananda Mal, the younger brother of Lakshmi Mal. 


In the suit many matters were discussed and adjudicated 
upon by the Courts in India, but of these only three remain for 
final decision by their Lordships. One is whether this pedigree 
of Balbhadra Narain Rai has been proved by the plaintiffs, the 
respondents. A second is whether the sale deed on which their 
title depends has been duly registered. Both of these questions 
were determined in favour of the respondents in both Courts, 
and to their consideration the Board must return. But not only 
because of its general importance but by reason also of the fact 
that the two Courts in India differed upon it, their Lordships 
will first deal withthe remaining question still in issue, namely, 
whether, on the assumption thathis pedigree has been proved, 
Indarjit Mal was entitled, on the death of the Raja, to succeed 
to the whole impartible Raj to the exclusion of his widow, on 
whose behalf the present appeal is presented. The contention 
of the respondents was that Indarjit Mal, as the nearest 
surviving male agnate of the deceased Raja and as a member 
of the junior branch of a joint Hindu family, was entitled, on 
the extinction of the senior branch by the Raja’s death, to 
succeed in accordance with the customary rule of succession 
in the family in question. On this point the District Judge 
came to the conclusion that the two branches had been, for at 
least seventy years, separate, and were at the Raja’s death 
no longer joint. This was the decision which was reversed 
on appeal, the Judges of the High Court holding that the 
appellant had failed to prove that the junior branch had ever 
expressly or impliedly relinquished their right to succeed by 
survivorship, which was the true issue in the case. 


The facts are long and complicated, and it is recognised 
that their real bearing on the final issue must largely depend 
upon the true statement of that issue, a question upon which 
the two Courts in India are in acute difference. 


The facts, however, are set forth with the utmost 
particularity in the judgment of the learned District Judge, 
and his findings are commented upon by the High Court with 
care. It will therefore not be inconvenient if, in the first 
instance, their Lordships attempt a brief summary of them, 
indicating as they proceed’ the main points upon which the two 
Courts are not in agreement. 
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1. Upon the question of separation between the branches ' 


in residence and in food, the learned District Judge thought it 
to be a fair assumption from the evidence that occupying under 
a babuai grant made in 1726 of the village of Dharamner and 
other properties, Ananda Mal and his descendants had lived 
ever since in that village, which is situate about 10 miles from 
the residence of the Raja. He considered it to be proved by a 
rubkar, to which he made careful reference, that Ananda Mal’s 
descendants were living there in 1833, and he was of opinion 
that from the time when Ananda Mal or his descendants 
established their residence at Dharamner the two families were 
separate in residence and in food. The High Court do not 
question this conclusion, but they do not accept the learned 
Judge’s assumption that the families had been so separate since 
the date of the grant. The document dated in 1833, upon 
which he based his primary assumption, did not, they thought, 
show that the descendants of Ananda were living at Dharamner 
even at that time. The oral evidence again, they thought, did 
not establish separate residence prior to the Mutiny. 


The High Court, however, have regard to the fact that 
the family of Indarjit are, and that Indarjit at his death was, 
living at Dharamner and not occupying any part of the 
residential quarters at Majhauli. Accordingly they find them- 
selves justified in concluding that at least from about the time 
of the Mutiny or a little earlier there had been separate 
residence and consequently separate messing. Their Lordships 
in this matter are in sympathy with the conclusions of the High 
Court. But except as one of several circumstances the matter 
is not, as will be seen, of vital importance, it being the view 
even of the learned District Judge that separation in food and 
residence is ordinarily inconclusive of separation, and more 
particularly so in a case like this, where there was no evidence 
to show when the descendants of Ananda Mal “built upa 
separate house ”?” at Dharamner. 


2. But there was complete separation in worship. Both 
Courts are agreed that while there is nothing on record to show 
the position in this regard before the time of Indarjit Mal, 
there is definite evidence to prove that he never visited 
Majhauli or took part in the family worship there. It is further 
established that the two families had a separate guru anda 
separate priest. To the learned District Judge the evidence 


1 
‘ 
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‘ established a complete separation in worship between Indarjit 


Bahadur Mal and the late Raja, a circumstance to which he 
attached great importance as affording a very strong indication 
of a general disruption of the family connection. The High 
Court do not question this finding, but in the view they take of 
its relevance to the real issue, as they see it, they do not attach 
to it any final or great importance. 


3. The summary of the‘relations between the members of 
the two families over a very considerable stretch of time made 
by the learned District Judge may be accepted as representing 
the conclusions drawn by both Courts from the evidence :— 


“ (1) That the Babus of Dharamner never visited Majhauli and were 
never invited by the Raja on any occasion whatever. 


(2) That various other Babus connected with the Majhauli Raj family in 
the same manner as the Babus of Dharamner paid visits to Majhauli and 
were invited on ceremonial occasions. 


(3) That monetary assistance was given by the Raja to Bisen Chhattries 
in general, and to some of the other Babus also, but never to the Babus of 
Dharamner. 


(4) That the Raja used to have severai Bisen courtiers, but he never 
allowed any of the Babus of Dharamner to be one of them. 


(5) That villages of the raj were often given out on lease to other Babus, 
‘but never to the Babus of Dharamner. 


(6) That the Raja would not allow any Babus of Dharamner to be 
employed in his raj ın any capacity. 


(7) That there was a well-known tradition of old enmity between the 
Babus of Dharamner and the Majhauli Raj family.” 


It is recognised that this last proposition is no doubt 
responsible for those which precede it, indicating as they do 
the natural outcome of a long-continued and bitter feud 
between the two families, which arose, it is said, out of ari 
attempt on the part of a member of the junior family to 
assassinate the then Raja. And perhaps the further fact may 
be added that in 1857 the Raja of Mayhauli remained loyal to 
the British Government and was rewarded by a grant of 
additional land, while the grandfather of Indarjit Mal fought 
on the side of the rebels and was punished accordingly by 
confiscation of part of his estate. 


4, There is no doubt that whether in consequence of this 
estrangement or for other reasons the financial condition of 
Indarjit Mal and his family was very poor. There are no less 
than 13 documents showing that between 1898 and 1907 
Indarjit and his son transferred small parcels of their share in 
village Dharamner for quite inconsiderable sums. One sale 
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P. C. deed for a price of Rs..299.15 was made in order to pay two » 
Collector of previous debts and to receive a balance of Rs. 110.13 to meet 
Gorakhpur the expenses of a daughter’s marriage. On this matter the 


v. 
Ram Sunder District Judge remarks: 
Mal. “ Anyone who is conversant with joint family life among Hindus NT 





Lord that the marriage of a daughter is a sacred duty which is binding on all the 
Blanes- members of the family. It is impossible to conceive that Indarjit Mal was 
burgh. compelled to borrow the petty amount mentioned above for the marriage of a 


daughter though he was joint with the holder of the Majhauli Raj. Such an 
act would have brought opprobrium. on the Raja himself.” 


5. It is perhaps convenient at this point to observe that 
these last matters, to which the learned District Judge attaches 
so much importance in support of his conclusion that the two 
branches of the family had become completely separate, may be 
regarded from another point of view. The impoverishment of 
the Dharamner branch may well have furnished an additional 
reason for a desire on the part of the Raja to have nothing to 
do with his poor kinsmen; while these, if they were able to 
arrange for the marriage of a daughter without assistance 
from the Raja, might well decide to do so in view of the terms 
on which the families stood to each other. ! 

6. The conduct of Indarjit Mal is relied upon by the 
learned District Judge as showing that he did not consider 
himself a member of the joint family when the succession 
opened by the death of the Raja Kaushal. Indarjit lived until 
the 13th August, 1921—that was 10} years after the death of 
the Raja. During his lifetime he made no attempt to assert his 
title to the estate. On 8th February, 1911, the widow applied 
for, and on the 12th May, 1911, obtained, mutation of the estate 
in her favour. Further, on 19th February, 1912, Balbhadra 
Narain Mal applied to the then Collector of Gorakhpur, that 
his eldest son, ought, on the footing that he had a chance of 
succeeding to the estate as a reversioner, to have a provision 
made by the Court of Wards for his education. This applica- 
tion and similar applications which were afterwards made 
show that neither Indarjit nor his son made any claim by 
survivorship to immediate possession of the raj. 

These facts are accepted by the High Court. It will, 
however, be more convenient to deal later with their comment 
upon them. 

There is one further matter to which attention may be 
directed, although it is not in terms alluded to either by the 
learned District Judge or by the High Court. It appears from a 
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rubkar, dated the 26th November, 1836, relating to the village of 
Dharamner, and already referred to, that that village was 
included in the estate of Raja Tej Mal: that after the death 
of the Raja under a rubkar, dated the 24th April, 1833, the 
names of the Rani and the then Raja and his son were 
recorded; but that “now on enquiry it has been ascertained 
that this village was included in the estate of the Rani, but 
as a babu property it remained in the possession and occupa- 
tion of Babu Nand Kishor Mal and others who are the 
collaterals of the Raja.” Nand Kishor Mal was a member of 
the junior branch of the family to which Indarjit belonged. 
The document then goes on to say that the agents of the 
Rani and the Raja attended and admitted that, although the 
village had been included in the estate of the Raja, it was in 
the possession and occupation of Babu Nand Kishor Mal and 
that his clients had no claim for it in any way. Under these 
circumstances the village with the correct revenue was settled 
with Nand Kishor Mal and others, the amount, as shown by 
Exhibit- EF 237 being a uniform fama of Rs. 1,000a year. It 
appears from subsequent sale deeds that various members of 
this junior branch thereafter dealt with parcels of this original 
babuai grant as absolute owners by dispositions thereof from 
time to time. It will be convenient to deal with the precise 
significance of all this at a later stage. As has been said, it has 
not influenced the judgment of either Court in India. 


Now it is not to be denied that the cumulative effect of 
the above facts as found by the learned District Judge, even 
when qualified, to the extent to which their Lordships think 
they should be, by the findings of the High Court, go far to 
establish that for many years before the death of Indarjit Mal 
the condition of jointness in general status between these two 
branches of this ancient family had been lost, and it is not 
surprising that the learned Judge treating this, as being in 
point of law the true issue to which his mind had to be 
addressed, should have concluded after a powerful summary of 
its cumulative effect that Indarjii Bahadur Mal was not joint 
with Raja Kaushal Kishor, the last holder of the Raj. 


But while so expressing himself the learned Judge makes 
it clear that this final conclusion of his was largely dependent 
upon the actual facts of which proof was by law required, 


and upon this question he states his own views with the 
36 
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utmost clearness,.as the following -amongst other passages in 
his judgment show. . . ; : 


Having asked what constitutes separation in a family like 
the Majhauli holding impartible property oes the learned 
Judge proceeds to say: 


“It is necessary to decide this question so that a proper standard may be 
laid down for the appreciation of the various facts which have been proved 
by the defendant in order to establish separation in the present case.” 


And then, after referring to the Telwa caset and Rant 
Jagadamba Kumari v. Wazir Narain Singh2 he enquires what 
was the conclusion which this Board had then reached upon the 
question of what constitutes separation in respect ol an 
impartible estate. And his answer is: 

«I think they have now definitely decided that there is no difference 
between partible and impartible property in that respect so that a separation 
can be brought about merely by the unequivocal expression of an intention to 
that effect by any member of the family. Itis further clear to my mind that 


the member who thus brings about a separation may be the holder of the 
impartible property himself.” 


Later he adds: 


“Itmust . . . be taken for granted that the Telwa caset stands as a 
clear authority for the proposition that a separation is possible in a family 
owning impartible property alone without any relinquishment by the junior 
member of his contingent right of succession, and we must proceed to con- 
sider the facts set out by the defendant in the present case in order to 
establish separation.” 


And the learned Judge’s conclusion of the whole matter as 
above set forth follows an elaborate examination of the evi- 
dence on the basis of the law as stated by him. This is shown 


by the closing words of his judgment: 


‘lt is true that there is no evidence of a definite partition between the 
families or of a relinquishment of the right of succession by Indarjit Mal or 
by any one of his ancestors. But in view of my finding of the legal aspect of 
the question I think these elements not necessary to constitute separation of 
a family holding impartible property alone. I therefore find that Indarjit 


Bahadur Mal was not 10ml with Raja Kaushal Kishor, the last holder of the 


estate.” 

The a Judge, that is to say, leaves entirely open the 
question whether even on his finding of the facts the same 
result would have followed had his opinion on the legal aspect 
of the question been different; in other words, had his view of 


the law been that in order to constitute separation of a family 


a) 





1, (1915) L.R. 42 I.A. 192: LL.R. 42 Cal. 1179: 29 M.L.J. 37 
03 


l 
2. ` (1922) L. R. 50 L.A. 1: I.L.R, 2 Pat. 319: 44 M.L.J. 5 S. Gie 
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holding impartible property only there must be-either a definite 
partition.between the families or a relinquishment of the right 
of succession by the junior branch. 

Now when this suit was before the District Court the case 
of Baijnath Prashad Singh v. Tej Bali Singhi had been decided 
by this Board, but the full implications of the judgment there 
delivered by Lord Dunedin and later to be stated were not. 
perhaps fully appreciated. 


Again, the Telwa case? upon whiti the learned Judge 
placed final reliance, while already questioned as a case of 
general application, had not then been described as it was by 
this Board in Konammal v. Annadanas as a case laying down 
no general-proposition of law, for the purpose of that case or, 
as may now-be added; of this case. | 


‘Tt is therefore not surprising that in the then state’ of the 
authorities the learned Judge expressed the law as he did. But 
the High Court had before them the case just cited of 
Konammal v. Annadana’ and their Lordships have now before 
them also the case of Shiba Prasad Singh v. Ram Prayag 
Kumari Debit the effect of these decisions being finally to settle 
the law upon this vexed question. Somewhat tentatively 
phrased, the rule is thus expressed in Konammal v.. Annadana 
Jadaya Gotnders by Sir John Wallis covers the judgment 
of the Board :— 


“These authorities, in their Lordships’ opinion, go far to support the 
inference deduced by Ramesam, J. [in the Court below} from an examination 
of the cases, that in order to establish that an impartible estate has ceased to 
be joint family property for the purposes of succession it 1s necessary to 
prove an intention expressed or implied on behalf of the Junior members of 
the family to give up their chance of succession to the impartible estate.” 


And quite definitely this same rule is thus enunciated i in 
Shiba Prasad Singh v. Rani Prayag Kumari Debia in the 
following words of Sir Dinshah Mulla when eee 
judgment of their Lordships :— 


“In order to establish that a family governed by the Mitakshara i in which 
there is an ancestral impartible estate has ceased to be joint; it is necessary to 
prove an intention, express or implied, on the- part-of the junior members of 
the family-to renounce their right of succession-to the estate. It is not 
sufficient to show a separation merely in faod and worship.” 


t 





1, (1921) L.R. 48 I A. 195: I.L.R. 43 All. 228: 40 MLJ. 387 (P. C). 
2, (1915) L.R. 42 I.A. 192: LL.R. 42 Cal. 1179: 29 M.L.J. 371 (P.C.). 








3. (1927) L.R. 55 I.A. 114 at 127: I.L.R. 51 Mad. 189 :'54 M:L.J. 504 (P.C.)- 


4, (1932) L.R. 59 I.A. 331 at 345: LL.R. 59 Cal. 1399: 63 M.L:J. 196 (P.C.). 
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In these circumstances the High Court were justified, 
relying only on Konammal v. Annadana Jadaya Gounder! and 
even more would they have been justified had Shiba Prasad 
Singh v. Rani Prayag Kumari Debi? then been decided, in 
saying in their judgment as they do that: 


“It is quite clear that the learned District Judge has approached the case 
from a totally wrong standpoint inasmuch as he thought that it was wholly 
unnecessary to establish any relinquishment of the right of succession. We 
must therefore examine the facts found by him or disclosed by the evidence 
from this new angle of vision.” 


Now all the cases and reasons for the decisions of the 
Board in Konammal v. Annadana Jadaya Gounder1 and Shiba 
Prasad Singh v. Rani Prayag Kumari Debi? are fully dealt 
with in the judgments there. It is unnecessary and it would 
be tedious to set them forth again. With reference to the 
general position thereby established their Lordships, before 
following the High Court into their examination of the facts 
would say only this :— 


I. The decisions of the Board in the Surtaj Kuari cases 
and the first Pittapur case4 appeared to be destructive of the 
doctrine that an impartible zemindari could be in any sense 
joint family property. 

2. This view apparently implied in these cases was 
definitely negatived by Lord Dunedin when delivering the 
judgment of the Board in Batjnath Prasad Singh v. Tej Bali 
Singhs. 

3. One result is at length clearly shown to be that there 
is-now no reason why the earlier judgments of the Board 
should not be followed, such as for instance Mallikarjuna 
Prasada Nayudu v. Durga Prasada Nayudué, which regarded 
their right to maintenance, however limited, out of an imparti- 
ble estate as being based upon the joint ownership of the 
junior members of the family, with the result that these 
members holding zemindari lands for maintenance could still be 
considered as joint in estate with the zemindar in possession. 
Such was the position of the junior branch in this case under 





1, (1927) L.R. 55 I.A. 114 : LL.R, 51 Mad, 189: 54 M.L.J. 504 (P.C). 
2. (1932) L.R.591.A.331:1L.R. 59 Cal. 1399: 63 M.L.J 196 (P.C). 
3. (1888) L.R. 15 I.A. 51: LL.R. 10 All. 272 (P.C). 

4. (1899) L.R. 26 I.A. 83: I L.R.22 Mad. 383: 9 M.L.J. (Sup.) 1 (P.C). 
5. (1921) L.R. 48 LA. 195: 1.L.R, 43 All, 228: 40 M.L.J. 387 (P.C). 
6. (1900) L.R. 27 LA. 151: LL.R. 24 Mad. 147: 10 M,L.J. 294 (P. C). 
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! the babuai grant of Dharamner, to which reference has so 
often been made in the course of these proceedings. 


4. Itis the view of both Courts in India that there is no 
evidence here of a definite partition between the families. Now 
if in the case of an impartible zemsindart like this there was to 
bea separation it would have to include all branches of the 
joint family. To prove, therefore, the separation of the junior 
branch it would be necessary to show etther that the Raja 
had separated trom all the junior members of the family, a 
conclusion negatived by the fact that members of more remote 
branches gave evidence for the defendant, or that the branch 
represented by the plaintiffs separated themselves from the rest 
of the family, whichis not to be supposed, seeing that their 
chance of succeeding to the raj as next branch was their great- 
est asset. And here, as the learned District Judge finds, 
there is no evidence of the relinquishment of the right of 
succession by Indarjit Mal or by any one of his ancestors. 


5. The mere fact that the common ancestor lived so long 
as two hundred years before suit is not enough to raise a pre- 
sumption of separation. Ramesam, J. in his judgment in 
Annadana Jadaya Gounder v. Konammal. instances a pedigree 
showing a common ancestor as remote as or remoter than the 
common ancestor in the present case without any suggestion 
made that this remoteness raised any presumption of separation 
as to the impartible estate either in the High Court of Madras 
or in the judgment of the Board. See Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochia Vankondoras. 
In the present case we find a member of this junior branch of 
the family asserting his position as a member of the family 
in a suit in 1806. 

6. With reference to the rubkar of 1836, all that really 
appears from Exhibits P. 7 and D. 23 is that the village of 
Dharamner—the subject of the babuai grant of 1726—was 
settled then with this branch, the agents of the Raja and Ranee 
not objecting and disclaiming any interest. The only result of 
this disclaimer was to make the revenue payable to the Govern- 
ment direct instead of to the Ranee. If this had been a 
permanently settled estate the Raja would have been entitled 
to the revenue and this subsequent arrangement would have 
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been important. But in the then position the only question was 


whether the land revenue was to be collected from the babus in 
possession. The fact that the Raja had no objection to its 
being so collected has little, if any, weight as evidence of sepa- 
ration, and while it was right to mention the incident in order 
to show that it had not been overlooked, it is not remarkable 
that it had not been referred to in India nor was it included in 
the argument of counsel for the appellant before the Board 


until his attention was drawn to it by one of their Lordships.: 


7. The recent decisions of the Board constitute a further 
land mark in the judicial exposition of the question at issue 
here. While the power of the holder of an impartible raj 
to dispose of the same by deed (Surtay Kuart’s case!) or by will, 
the first Pittapur case®; Protab Chandra Deo v. Jagadish 
Chandra Deos remains definitely established, the right of the 
junior branch to succeed by survivorship to the raj on the 
extinction of the senior branch has also been definitely and 
emphatically re-affirmed. Nor mus! uo sigur Le whittled 
away. It cannot be regarded as merely visionary. As was 
pointed out in Batjnath Prashad Singh’s case when before the 
Allahabad High Court—Batjnath Prasad Singh v. Tej Bali 
Singht—the junior members of a great zemindart enjoy a 
high degree of consideration, being known as babus, the 
different branches holding babuana grants out of the zemindart. 
Their enjoyment of these grants is attributable to their mem- 
bership of the joint family, and until the decisions above 
referred to beginning in 1888 supervened, they had no reason 
to believe that their rights of succession were being imperilled 
by their estrangement from the semindar in. possession. - Great 
caution must therefore be exercised in attributing any special 
consequences to conduct only significant in the light of these 
decisions now explained. 


Returning now tothe examination of the evidence made 
by the High Court, the learned Judges embark upon it with the 
statement already foreshadowed that ‘the question for decision 
is whether it is incumbent upon a claimant to an impartible 


1, (1888) L.R. 15 LA. 51: LL.R. 10 All, 272 (P.C.). : 
2. (1899) L.R. 26 I A. 83: LL.R. 22 Mad. 383: 9 M.L.J. (Sup.) 1 (P C). 
3. (1927) L.R: S4T.A, 289: LL.R. 54 Cal. 955 753 M.LJ. 30 (P. C). 
4. (1916) I.L.R. 38 All, 596. ~ ei 
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estate to establish a jointness in general status between the two 
branches of the family in order to supersede the widow—as the 
learned District Judge thought—or whether, as they thought, 
it is only incumbent upon him to establish a notional jointness 
with the burden- on the- opposite party to show a definite 
renunciation of their right to succession. 


And the learned Judges examined the evidence in order to 
ascertain whether the defendant had discharged the burden SO 
laid upon him. And they found that he had not. 


It is not necessary that their Lordships should in detail go 
through all the different qualifications which, approaching the 
facts from this totally different angle, the learned Judges of the 
High.Court introduce into the findings of the learned District 
Judge. Some of these have already been referred to. On the 
question of the remoteness of the common ancestor they gave 
further instances justifying their assertion that in many of the 
cases relating to impartible property the pedigree as a rule has 
been a long one. Differing also from the learned Judge in the 
importance he attached to separation in worship they make it 
clear that however important this may be on a question of 
jointness in general status it does not imply any intention on the 
part of the junior members to give up their right of succession 
to the estate. Withdrawal by the Raja from social intercourse 
with a junior branch may be regarded in the same way; and 
with reference to the inferences sought to be drawn from 
Indarjit’s actions after the Raja’s death the learned Judges 
point out that itis at the death and not at some later period 
that the separation must be established. 


Upon the whole case their Lordships are content to say 
that they concur with the learned Judges in their conclusion 
which is thus expressed: 


“On an examination of the entire evidence as referred to by the learned 
District Judge and after weighing all the circumstances brought out by him 
we are unable to agree with his conclusion in the light of the recent pro- 
nouncement of their Lordships of the Privy Council, We think that the bur- 
den Jay heavily on the defendant to establish that the estate was held as the 
separate property of the Raja Kaushal Kishor and that a separation had 
been brought about by an intention express or implied on -the part of the 
junior branchto relinquish their right to succession to the impartible estate 
whenever a succession opened We must therefore hold that it is not estab- 
lished that Raja Kaushal Kishor was separate from Indarjit Bahadur in the 
sense that the latter had lost all right to succession in case the former died 
without a child and without having disposed of his estate in his lifetime.” 
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Their Lordships now proceed to the consideration of the 
two further issues in the appeal upon which both Courts in India 
were inagreement. The first relates to the pedigree propounded 
by the plaintiffs. Was it proved by sufficient evidence? 


This question was discussed with great elaboration in both 
Courts in India and it was argued in much detail at their Lord- 
ships’ Bar. Their Lordships are satisfied that the objections 
taken to the sufficiency of proof of a pedigree which seems to 
have been notorious in the family for generations are purely 
technical and as they are inagreement with both Courts upon it 
they will deal briefly with the question. 


There are produced certified copies of the decree in the 
suit of 1805 already referred to and of two pedigrees, P, 5 and 
P. 6, found with it, all of which are by statute to be deemed 
originals. The decree recites that pedigrees had been filed by 
both the parties, and sets out according to both pedigrees the 
descent of Daryao from Bodh Mal, the common ancestor. This 
is the only part of the second defendant’s pedigree in dispute. 
If the decree is legal evidence that pedigrees were filed by both 
parties, we may presume that the two pedigrees P. 5and P. 6 
found with the decree were the two pedigrees filed in the suit. 
Both pedigrees should have been admitted as pedigrees filed by 
the respective parties to the suit and not as evidence of rela- 
tionship under S. 32 (5) of the Evidence Act. The statements 


= inthe decree that the pedigrees were filed is evidence either 


under S. 35 as an entry ina public record, or under S. 13 as 
evidence of the course of proceedings in a suit. In Krishna- 
sami Ayyangar v. Rajagopala Ayyangarl a statement 
amounting to an admission which was contained in a judgment 
was received in evidence under S. 35 as an entry in a record 
made by a public servant in the course of his duty. There is 
much to be said for thisview of S. 35. In India judgments 
have to be in writing and signed by the Judge and the original 
judgments and decrees are records of the Court and retained in 
the record room, the parties being supplied with certified copies 
only. The pedigrees themselves are the best evidence of théir 
contents. P.5, the pedigree filed by the Rani, should there- 
fore have been received when tendered, and it might be neces- 
sary to have it filed in evidence, unless the circumstances bring 


1, (1894) LL.R. 18 Mad. 73: 4 M.L.J. 212. 
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/ it within S. 65, cl. (c) of the Act. It may be accepted that PC, 





/ they do. Collector ‘of 

The question whether statements in judgments and decrees oe sel 

are admissible under S. 13 read with S. 43 is elaborately dis- Ram Sunder 
cussed by Sir John Woodroffe in his new edition of the Evidence T 


Act (1931), p. 181 et seq. He would hold that they are not Blanes- 
admissible at all under S. 13; but this view is notin accordance burgh. 
with the decisions of the Board in Ram Ranjan Chuckerbutty 

v. Ram Narain Singhi and Dinomont v. Brojo Mohini2. At the 

bottom of p. 194, however, the learned author treats judgments 

as evidence of admissions by ancestors. There are great 
difficulties about S. 13, but Dinomoni’s case? is express autho- 

rity for the proposition that “on general principles and under 

S. 13” orders made under the Criminal Procedure Code are 
admissible for the purposes mentioned in the passage quoted at 

p. 191 from the Board’s judgment. 


Fi 


All really wanted herein order to prove that the pedigree 
filed by the Rani in 1805 is an admission of the second defend- 
ant’s descent from Bodh Mal is to use the statement in the 
decree that the pedigrees produced were filed by the parties. If 
other entries made in records by public officers are admissible 
it would be absurd that such an entry as this in a decree 
should be inadmissible. In the result their Lordships are 
prepared to hold the pedigree admissible under S. 35. In their 
judgment, moreover, the two decisions of the Board already’ 
referred to are sufficient authority for holding it admissible 
under S. 13. The pedigree filed by the Rani in 1805 if admissi- 
ble is clearly a relevant admission under S. 21 against the 
present Rani as her representative in interest, and an admission 
within ‘the definition in S. 18 of the Evidence Act. 


Upon this issue therefore their Lordships find themselves 
in agreement with both Courts below. 


They now proceed to consider the third question raised by 
the appeal—whether the registration of the sale deed of the 
30th October, 1922, was valid. 


The deed is a registrable instrument under S. 17 of the’ 
Indian Registration Act, 1908. S. 28 of that Act requires that, 
every registrable document “shall be presented for registration 





1, (1894) LR. 22 I.A. 60: LL.R. 22 Cal, 533: 5 M.L.J. 7 (P.C). 
2, (1901) L.R.°29 I.A. 24: LL.R. 29 Cal. 187: 12 M.L.J. 83 (P.C). 
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P.C. in the office of a sub-registrar within whose sub-district the \ 
Collector of Whole or some portion of the property to which such document _ 
Gorakhpur relates is situate,” and S. 49 enacts that no registrable instru- 


Ram Sunder ment shall affect any immovable property comprised therein 


Mal, unless it has been registered in accordance with the provisions 
Lord of the Act. The sale deed was registered with the sub-registrar 
se of Gorakhpur. The only justification for registration with him 


was that there is included in the deed, asa separate item of 
transfer, an undivided interest ina small sitting-room situated 
in Gorakhpur, later to be described. The question is whether 
in all the circumstances of the case the deed related to that 
property within the meaning of the statute. If it did not, the 
registration was inoperative. 

The facts raising the question are clear enough. The 
inferences to be drawn from them are not so clear. The deed 
purports to transfer as one parcel four villages of the 
Majhauli estate, and, as a separate ttem of property, a one- 
third share in a sitting-room in a garden appertaining to the 
Majhauli Kothi in Mohalla Dandpar, Gorakhpur. As compared 
with tthe value of the four villages this property is insignificant, 
almost derisory. 

The villages yield a gross income of nearly Rs. 10,000 and 
the Government revenue is Rs. 8,213. In the claim the entire 
summer room is valued at Rs. 150. The purchase price fixed 
by the deed was, as has been seen, Rs. 24,000. The inclusion 
in the parcels of the fraction of the room referred to had, it 
has been found, no influence whatever upon that price, arrived 
at, as it will be recalled it was, irrespective of actual value. The 
room is described by the learned District Judge as “a pukka 
platform, circular in shape, having a diameter of 134 feet and 
covered by a tiled roof.” Itis situate inthe midst of a walled 
garden surrounding the Majhauli Kothi. No part of the garden 
is included in the sale. The purchaser is by the deed given no 
right of way or other access to the room. 


It is accordingly true of it to say that asa subject of sale | 
this item was of no real value, and that not only from the 
interest in it conveyed, but from its landlocked situation it 
was a subject incapable of enjoyment by the purchasers. It 
has been found, in the language of the learned District Judge, 
that this insignificant item of property was never contemplated 
as really forming a part of the consideration and was entered 


TON a 
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in the sale deed presumably with the only object of getting the 
deed registered at Gorakhpur. 


The High Court is in agreement with this finding, which, 
being concurrent, their Lordships accept. They may say, 
however, as a result of their own examination of the evidence, 
that it is in their judgment, irresistible. 


But there are some further facts to which reference must 
now be made. While both Courts in India find that the 
parties to the deed regarded this subject of sale as parcel of the 
Majhauli Raj and therefore comprised in the claim thereto 
made by Balbhadra Narain Mal it had, in point of fact never 
been incorporated with the Raj, and was an item of property to 
which Balthadra had no right or title whatsoever. And there 
are two further facts which may be of assistance in reaching a 
true conclusion in this matter. The first is that in evidence an 
attempt was made on behalf of the plaintiffs to show that this 
room was what remained of a place of residence at Gorakhpur 
which the purchasers desired to acquire. And the next is, that 
according to this same witness he desired the whole Kothi to 
be included in the sale, but that Balbhadra objected and would 
consent to the inclusion therein of no more than the undivided 
third part of this inaccessible room. And it is also to be noted 
that each of the remaining two-thirds of the room was so to 
speak earmarked for inclusion in two further sale deeds which, 
as is shown by this sale deed, were contemplated as possible in 
the future for execution by Balbhadra in favour of the respond- 
ents. The purpose of this sale deed was to enable the 
“Majhauli Raj cases” to be financed to the extent of 
Rs. 24,000. It was apparently realized that this sum might not 
suffice for its purpose. Provision accordingly is made for the 
sale in the future by two further separate deeds each of two 
further villages outside of Gorakhpur each for Rs. 12,000, and 
in each case with a third of this sitting-room in Gorakhpur 
included as a separate parcel. It seems to their Lordships 
almost obvious that this inaccessible item of property valueless 
to the purchaser either in undivided shares or as an entirety 
was selected for service, even in advance, only in order that 
some colour for the registration of each deed in Gorakhpur 
might appear upon its face. And this conclusion is assisted by 
some evidence of Shiam Rathi, the scribe who prepared it. He 
asked his principal, Ram Ghulam, why a third share of the 
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room was being entered in the deed, as it would be of no use 
whatever. The answer given in no way disputes that state- 
ment of Shiam Rathi’s who was an ingenuous witness. He 
knew, he said, that if he agreed that the room was mentioned 
in the deed merely to enable its being registered at Gorakhpur 
the suit would fail on the ground of invalid registration. Yet 
both Courts held that the registration was valid. 


Now the learned District Judge, so soon as he found that 
the sitting-room was an existing thing, so that its insertion as 
a subject of sale could not, as he thought, within the decision 
of this Board in Harendra v. Hari Dasi Debt! be regarded as 
“fictitious,” decided that he was not at liberty to consider 
whether it was the intention of the parties that the sitting-room 
should be aneffective subject of sale. They had kept within the 
letter of the law, he thought, and the registration must be upheld. 
It seems from some passages in his judgment that 1f he had felt 
himself at liberty toconsider the intentions of the parties in this 
matter he might have reached the same conclusion as that at 
which their Lordships have arrived. 

In the High Court the learned Judges were of opinion, and 
their Lordships think rightly so, that they were bound to go 
into this question of intention, and having done so they arrived 
at the conclusion that the entry of the sitting-room in the deed 
was not a fictitious entry within the meaning of the decision of 
the Board already cited, and although on the facts of the 
present case one could not help feeling that the parties to the 
sale deed under consideration attempted to juggle with the 
registration law, still the question was whether they had over- 


stepped the bounds laid down by the law, and the learned. 
Judges felt that that question must be answered in the negative. 


In reaching that conclusion, however, they failed to refer 
to orto take into account all the circumstances which their 
Lordships have detailed, and it becomes the duty of the Board 
to consider the question afresh in their light. 

They have done so and, having regard specially, although 
not exclusively, to the facts that this undivided share in this 
sitting-room was agreed by one of the purchasers to be of no 
value, that both in respect of the interest taken in it and in 


respect of its complete inaccessibility, it was incapable either of. 





4, (1914) L.R. 41 LA. 110: LL.R. 41 Cal. 972: 27 M.L.J. 80 (P.C.). 
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{ being utilized or enjoyed by the purchaser; that the vendor <: . P.C. 
} Tefused to include in the sale any subject in Gorakhpur to Collector of 
f which these disadvantages did not attach, they think that one ora mapus 
of two inferences alone is possible: either that it was never Kam noe 
intended by either party that the sitting-room should for any oe 
purpose other than that of registration be subject of sale at ae 
all, or that the vendor only included it because he knew that it burgh. 
never could become an effective subject of enjoyment -or 
occupation by the purchasers. The word “ fictitious ” used in 
Harendra v. Hart Dasi Debili is not confined to non-existing 
properties. Ii is satisfied if the deed does not ‘‘relate”’ to a 
specified property for any effective purpose of enjoyment or 
use. i 
In their Lordships’ opinion, all the facis of the case, if not 
stronger, are at least as strong as those in either Harendra v. 
Hari Dasi Debt or Biswanath Prasad v. Chandra? and, 
paraphrasing the words used in the latter case, the circum- 
stances here leave in their minds no doubt that the parties 
never intended that this undivided share of this sitting-room 
should really be sold. The so-called sale was a mere device to 
evade the Registration Act. 
On this last issue accordingly the appeal, in their Lordships’ 
judgment, succeeds, and they will humbly advise His Majesty 
that it be allowed, that the decree of the High Court be 
discharged and that of the District Judge restored. 
The appellant will have his costs of the appeal to the High 
Court and of this appeal. 
Solicitor for appellant: Solicitor, India Office. 
Solicitors for respondents: H. S. L. Polak & Co. 


K. J. R. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BARDSWELL. 


Ramalingam Pillai .. Petttroner* (Accused). 
Criminal Procedure Code (V of 1898), Ss. 350 and 528—Case partly tried Ramalingam 
by one Magistrate—Transfer of Magistrate—Grant of de novo irial by Pillai, 


successor—Transfer of case by District Magistrate to original Magtstrate— In re. 


Continuance of proceeding. 
A calendar case on the file of the Stationary Sub-Magistrate of Vridha- 
chalam was heard by one officer and nearly completed when that officer-was 





1, (1914) L.R. 41 I.A. 110: I L.R. 41 Cal. 972: 27 ML J. 80 (P.C). 
2, (1921) L.R.48 I A. 133: LL.R. 48 Cal. 509: 40 A.L.J. 489 (P.C). 
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transferred to Panruti. On the new Magistrate taking charge, the accused 
applied for the case to be tried de novo and the Magistrate issued summon- 
ses to the prosecution witnesses. After this the complainant applied to the 
District Magistrate for the transfer of the case to the Sub-Magistrate, Panruti, 
who had heard most of the evidence and this transfer was ordered on the 
view that it was open to the original Magistrate to continue the case from 
the stage at which he had left it. The accused having preferred a revision to 
the High Court, 


Held, that the succeeding Magistrate had, by ordering a de novo enquiry 
and directing summons to issue, taken cognizance of the case and the original 
Magistrate had no jurisdiction to proceed with the case. 


Sriranga Chettiar v. Subramania Asari, A.I.R. 1927 Mad. 81, relied on. 


Held further, that whichever Magistrate was to hear the case he should, 
under the circumstances, hear it de novo and could not proceed with the trial 
from the point where it had been left. 


Sardar Khan Sahib v. Athanila, (1924) 47 M.L.J. 926, relied on. 
Aynam Muthuriyan, In re, (1928) 1 Mad. Cr. C. 74, not followed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the transfer of C. C. No. of 1934 from 
the file of the Court of the Subordinate Magistrate of Panruti 
(C. C. No. 703 of 1933 on the file of the Court of the Stationary 
Second Class Magistrate of Vridhachalam) to the file of 
the Court of the Stationary Second Class Magistrate of 
Vridhachalam. 


K. S. Jayarama Aryar and G. Gopalaswamés for petitioner. 


Parakat Govinda Menon for The Public Prosecutor 
-(L. H. Bewes) on behalf of the Crown. 

The Court made the following 

OrvER.—C. C. No. 703 of 1933 on the file of the Stationary 


Sub-Magistrate of Vridhachalam was heard by one officer and 
nearly completed when that officer was transferred to Panruti. 


On the new Magistrate taking charge, the accused asked for 


the case to be tried de novo and the new Magistrate issued 
summonses to the prosecution witnesses. After this the com- 
plainant applied to the District Magistrate for the transfer of 
the case to the Sub-Magistrate, Panruti, who had heard most 
of the evidence. This transfer has been ordered by the District 
Magistrate whose opinion was that the new Magistrate of 
Vridhachalam had not taken cognizance of the case and that it 
was open to the original Magistrate after his transfer to 
Panruti and on the case being transferred to him there, to 
continue the case from the stage at which he had left it. It is 


PAA 
w 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 299 


against this order of the District Magistrate that this petition 
has been brought by the accused in the case. 

The view of the District Magistrate that cognizance had 
not been taken of the case by the new Magistrate appears to be 
wrong. In precisely similar circumstances it has been held by 
Wallace, J. in Sriranga Chettiar v. Subramania Asari! that 
the succeeding Magistrate had taken cognizance of the case 
before it had been ordered to be transferred to the other file of 
the Magistrate by whom the enquiry had been begun and that 
therefore the latter Magistrate had no jurisdiction to proceed 
with the case. In a similar case it was held by Madhavan 
Nair, J. in Sardar Khan Sahib v. Athanlla’ that the grant of a 
de novo trial by the successor of the Magistrate had the effect 
of wiping out the prior proceedings and hence even the old 
Magistrate could not proceed with the trial from the point 
where he had left it. These decisions have been considered by 
Devadoss, J. in Aynam Muthuriyan, In re3 and he has differed 
from them with reference to the decision in Queen-Empress v. 
Sri Ahobalamatam Jeer4. That case, however, apart from the 
fact that S. 350, Criminal Procedure Code, has now been amend- 
ed, does not apply as it was not one in which the succeeding 
Magistrate had allowed a de novo enquiry and ordered fresh 
summonses to be issued. Devadoss, J. appears to take the view 
at page 78 that by ordering a de novo enquiry and directing 
summons to issue, the succeeding Magistrate had not taken 
cognizance of the case. From that view I must respectfully 
dissent. I agree with the decisions of Wallace, J. and Madhavan 
Nair, J. that the succeeding Magistrate had taken cognizance 
of the case and that whoever is to hear the casein such circum- 
stances, must hear it de novo. That there had: been no fresh 
examination of witnesses by the succeeding Magistrate makes 
no difference. It is, therefore, not better on the balance of 
convenience that the case should be further heard by the 
Magistrate who began the enquiry. It is more convenient for 
the Magistrate who has local jurisdiction to hear it and so his 
is the Court which should properly deal with it. 

In these circumstances, the petition is allowed, the order 
of the District Magistrate is set aside and the case is directed 
to Se the new Sub-Magistrate of Vridhachalam. 


1. ALR. 1927 Mad. 81. 2, (1924) 47 M.L.J. 926. 
3. (1928) 1 Mad. Cr. Cases 74. 4, (1898) LL.R. 22 Mad. 47. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice MapHavan NAIR. 


Muhammad Esuff Rowther .. Petttioner® (Plainitff) 
.e 
M. Hateem & Co. .. Respondent (Defendant). 


Contract—Offer of goods by defendant to plaintiff living at another place 
—Plainitf’s suit in the Court at his place for refund of his advance amount 
from defendant on the ground of the contract falling through—Jurisdiction— 
Cause of action arose at the place where the performance of the contract was 
made and was to take place or be completed—S. 49, Indian Contract Act. 

W-here the plaintiff residing in a place T gave orders to the defendant 
firm in M not to send by V.P.P. goods for which he had sent Rs. 50 in 
advance, and when the goods were sent by V.P.P. in contravention of his 
order he refused to receive them’and claimed the refund of the amount paid 
by him by a suit in the Court at T and the defendant denied having received 
intimation and questioned the jurisdiction of the Court at T to try the suit 
since the cause of action, according to him, arose at M and not within the 
jurisdiction of the trial Court at T, 

Held, that the contract was intended to be performed at the place of 
business which was within the jurisdiction of the -trial-Court at T. Since 
where the contract was made and was to be performed or the performance 
thereof completed was at the same place, namely, at T, it would follow that 
the trial Court at T had jurisdiction, 

Ram Lal v. Bhola Nath, (1920) I.L R. 42 All. 619, followed. 

Held further, applying 5. 49 of the: Indian Contract Act the place of 
performance was at T, 


Champaklal Mohanlal v. The Nector Tea Company, (1932) I. L. R. 
57 Bom. 506, followed.. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Tiruvarur in S. C. S. No. 480 of 1930. 


V. Balasundaram for petitioner. 

Respondent not represented. 

The Court delivered the following 

JUDGMENT.—The plaintiff is the petitioner. This Civil 


‘Revision Petition arises out of a suit instituted by the plaintiff 
for recovery of Rs. 50 said to be the advance sent by him to 


the defendant firm with respect to certain goods ordered by him. 

The plaintiff’s case is that he had given orders to the 
defendant firm not to send the goods per V. P. P. but that inas- 
mtich as the defendant sent the goods per V.P.P. in contraven- 


tion of his order, he refused to recetve the goods and that he 


~~ 





*CR. P. No. 723 of 1931. 14th March, 1934. 
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is now erititled to the refund of the Rs. 50 advanced by him. 
The other contention raised by the plaintiff need not be referred 
to for purposes of this Revision Petition. 


The defendant denied having received any intimation from 
the plaintiff before they sent the goods that the goods were not 
to be sent by V.P.P. The defendant also contended that the 
Court had no jurisdiction to try the suit since the cause of 
action arose at Madras and not within the jurisdiction of the 
trial Court, namely, the District Munsif’s Court of Tiruvarur. 


With reference to these contentions two important points 
arose for determination in the Lower Court: 
(i) Whether the plaintiff was right in refusing to take 
delivery of the goods, the receipt for which was sent to him 
by V.P.P. 


(ii) Whether the Court had no jurisdiction to try the 
suit. | 


On the first point the learned District Munsif found in 
favour of the plaintiff. He says on a consideration of the 
contention : 


“T find that the V.P.P. has been rightly refused and: the plaintiff is 
entitled to a decree as prayed for” (paragraph 9 of the judgment). 


But he was not given a decree as the learned District Munsit 
found on the second point that the Court had no jurisdiction to 
try the suit. This matteris dealt with very briefly by the learn- 


ed District Munsif in paragraph 10 of his judgment. In that 


paragraph he says that it appears from Ex. II that the plaintiff 
sent the Rs. 50 by means of a hundi. The learned counsel for 
the petitioner says that this. is a mistake and that the records 
of the case do not show that it was by a hundi that the sum 
was sent. From the papers filed in the case by the petitioner 
in the Lower Court it would appear that the money was sent 
insured and Ex. II, which refers to the despatch of money, 
says: ) 
“u We have sent enclosed herewith Rs. 50 only.” 


This corroborates the statement of the counsel that the 
learned District Munsif is not correct when he says that the 


‘money was sent by means of a hundi. After stating that the 
“money was sent by a hundi the learned District Munsif says: 


«We must take it that the money was paid at Madras and the contract was 
completed on payment of the said advance.-. . .” 
38 
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His opinion on this point apparently is that the contract ‘ 
was entered into at Madras. It is argued that this conclusion 
of the learned District Munsif is wrong because the offer to 
send the goods is accepted by Ex. II at Vijiayapuram within the 
jurisdiction of the Tiruvarur Court. In Kamisetti Subbiah v. 
Katha Venkatasawmy it is stated: 


“Under the Indian Contract Act, where the proposal and acceptance are 
made by letters, the contract is made at the time when and at the place where 
the letter of acceptance is posted,” 


Ex. JI was posted at Vijiayapuram. It would follow from 


-this that the contract was mdde in Vijiayapuram. Another 


circumstance having a bearing on the question of jurisdiction 
is also referred to by the learned District Munsif in this 
paragraph. He first states “ that the goods had to be consigned 
to this place ” thereby meaning Tiruvarur. Then he says: 


“Inasmuch as the defendant never consented to give credit to the plain- 
tiff, and, as a matter of fact, had sent the goods receipt only by V.P.P. it must 
be taken that the performance of the contract was intended by the parties to 
take place only in Madras.” 


This conclusion of the learned District Munsif is obviously 
wrong. There is an exact decision bearing on the point in Ram 
Lal v. Bhola Nath. In that case, the plaintiffs at a place 
called Kasganj ordered certain goods from the defendants at 
Delhi. By mutual consent the goods were despatched by V.P.P. 
As the parcel received by the plaintiffs was found to contain 
only clay they sued the defendants and brought their suit at 
Kasganj. The main contention was whether the cause of 
action arose at Kasganj where the suit was filed. In support 
of the contention that the cause of action did not arise in 
Kasganj it was argued that since the articles were sent per 
V.P.P. from Delhi it must be assumed that the cause of action 
arose at Delhi, that is, the performance of the contract should 
be considered to have taken place at Delhi. This argument 
was overruled by the learned Judges. They held that in spite 
of the fact that the goods were sent per V.P.P, the cause of 
action arose, in part, at any rate, in Kasganj and the suit was 
rightly brought there. In the present case the learned District 
Munsif would have concluded that the performance of the 
contract was intended to be within the jurisdiction of the 
Tiruvarur Court but for the fact that the goods were sent per 
V.P.P. Having regard to the decision just quoted I must hold 


1. (1903) I.L.R, 27 Mad. 355. 2. (1920) I.L.R. 42 AN. 619, 
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that the contract was intended to be performed at the place of 
business which is within the jurisdiction of the District 
Munsif’s Court of Tiruvarur. It follows from the above 
considerations that in the present case the contract was com- 
pleted at the place of business which is within the jurisdiction 
of the Tiruvarur Court and the parties intended that the 
performance was to be there. 


Under S. 20, Civil Procedure Code: 


« Every suit shall be instituted in a Court within the local limits of 
whose jurisdiction the cause of action, wholly or in part arises” [Clause(c).] 


In Explanation III, which appears in the corresponding 
section of the Code of 1882, it is stated that 


“In suits arising out of a contract the cause of action arises within the 
meaning of this section at any of the following places :— 


(i) the place where the contract was made; 

(ii) the place where the contract was to be performed or the performance 
thereof completed ; 

(sii) the place where in performance of the contract any money to which 
the suit relates was expressly or impliedly payable.” 

This explanation is omitted in the present S. 20, but 

it cannot be disputed that it represents the correct law with 
regard to the question where the cause of action arises in suits 
arising out of a contract. I have already held that in the 
‘present case the contract was made within the jurisdiction of 
the Tiruvarur District Munsif’s Court. I have also held that 
the place where the contract was to be performed or the 
performance thereof completed was at the same place. It 
would therefore follow that the Court of the District Munsif 
of Tiruvarur where the suit was filed has jurisdiction to dispose 
of this case. 


In support of the above conclusion the learned counsel 
for the petitioner has drawn my attention also to a decision in 
Champaklal Mohanlal v. The Nector Tea Company, where 
in somewhat similar circumstances a suit was instituted for the 
recovery of a deposit under breach of a contract. On the facts 
the learned Judge held that the performance of the contract 
was intended to take place at Surat within the jurisdiction of 
the Subordinate Judge’s Court at Surat where the suit was 
filed. In support of the conclusion that the cause of action 
arose at Surat he also relied on another circumstance, namely, 


Oe 


1. (1932) LL.R. 57 Bom, 306. 


Muhammad 
Esuff 
Rowther 
v. 
Hateem 
& Cog 


Mala 
Chengadu, 
In re. 


300 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


that owing to the breach of contract the amount which the . 
plaintiff was seeking to recover became a debt received by the 
Ist defendant in that case. Then he points out that: 


“Section 49 of the Indian Contract Act deals with the place of perform- 
ance, and the principle Jaid down there is that where no place is fixed for the 
performance of the promise, it is the duty of the debtor to apply to the 
creditor to appoint a reasonable place for the performance of the promise and 
to perform it at such a place. If the debtor falls to apply then as pointed out 
by the Judicial Committee of the Privy Council in Soniram Jeeimull v. 
R. D. Tata & Company! the law that would apply would be the law in England 
on the principle that the debtor must find his creditor.” : 


On the same line of reasoning it may well be said in the 
present case that applying S. 49 of the Indian Contract Act, 
the place of performance was in Tiruvarur. 

On all the above grounds I hold that the Lower Court had 
jurisdiction to try the case. Ifthe Lower Court had jurisdic- 
tion the District Munsif was prepared io give the plaintiff a 
decree as already stated (paragraph 9 of his judgment). 

Setting aside the decision of the Lower Court therefore, 

I would hold that the plaintiff is entitled to get the rettrn of 

the Rs. 50 claimed by him with interest at 6 per cent. from date 

of suit with costs throughout. 

KC: -ee Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—MR. JUSTICE BARDSWELL. 

Mala Chengadu altas Deva Doss .. Accused* in Mis. Case 
No. 108 of 1933 on the file 
of the Court of the Joint 
Magistrate of Chandragiri. 


Criminal Procedure Code (V of 1898), Ss. 109 (a) and (b), 118, 123 and 
124—Person of the age of 20 bound over for peace—Sentence to imprisonment 


-for one year on failure to furnish securitty—Sentence of detention in a Borstal 
School for two years in lieu of the imprisonment—Whether the order correct 


—Borsial Schools Act (V of 1926), Ss. 2, 8 and 9. 


Where a person of the age of 20 was bound over by the Joint Magistrate 
to be of good behaviour fora period of one year with reference to S. 109, 
cls. (a) and (b) of the Criminal Procedure Code, and he failed to give secur- 
ity and was ordered to be detained ina Borstal School for a period of two 
years, the question arose whether it was legal to send him to a Borstal School 
for two years and whether the committal of a person to prison under S. 123, 
Criminal Procedure Code, would amount to the passing upon him ot a 
sentence of imprisonment. 
E e a 
1. (1927) L.R 54 LA, 265: LL.R. 5 Rang. 451: 53 M L.J. 25 (P.C.). 
* Cr. R. C. Nor3 of 1934. +- - a2 aso wa mema ee 423ud-March:1934, 
(Case Referred No. 2 of 1934.), 


———— 





` 
+ 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 301 
5 Held, (1) that from the second proviso to S. 397, Criminal Procedure Mala 
’ Code, which referred to a case where a person had been sentenced to impri- Chengadu, 


sonment under S. 123, Criminal Procedure Code, in default of furnishing In re. 
security, it would follow that by the express terms, of the Code action under 
S. 123 amounted to sentencing a person to imprisonment; 

(2) that S. 8 of the Borstal Schools Act applied toa case of this kind and 
that the Magistrate’s order to detain him fortwo years ina Borstal School 
was legal. 

An order of detention in a Borstal School] is something different from 
sentencing to imprisonment and even though the period of furnishing security 
is only one year, yet when detention in a Borstal School is ordered instead of 
imprisonment, then that detention can only be for such period as is provided 
for in the Borstal Schools Act and the least period, that the Act provides for, 
is LWO years. 


Case referred for the orders of the High Court under 
S. 438 of the Criminal Procedure Code by the Sessions Judge 
of Chittoor in his Letter No. 5819 of 1933, dated 11th Decem- 
ber, 1933. 

Accused not represented. 

A. Narasimha Aryar for The Public Prosecutor on behalf 
of the Crown. 


The Court made the following 


OrpER.—One Mala Chengadu alias Deva Doss was bound 
over by the Joint Magistrate of Chandragiri to be of good 
behaviour for the space of one year with reference to S. 109, 
cls. (a) and (b) of the Criminal Procedure Code. He failed 
to give security and he was then ordered by the Joint Magis- 
trate to be detained in a Borstal School for a period of two 
years, his age being 20. Under the Madras Borstal Schools 
Act, the minimum period for an adolescent offender to be 
ordered to be detainedin a Borstal School is one of two years. 
Had Mala Chengadu been ordered under S. 123 of the Criminal 
Procedure Code to be committed to or detained in prison, he 
could only have been kept in prison for the space of one year, 
even if he failed altogether to furnish security, that being the 
period for good behaviour during which security had been 
ordered to be given by him. The learned Sessions Judge 
raises the question whether it was legal to send him toa 
Borstal school for two years; and he also questions whether 
the committal of a person to prison under S. 123, Criminal 
Procedure Code, amounts to the passing upon him of a sentence 
of imprisonment. The doubt as to what is the effect of an 
order passed under S. 123 is resolved by the second proviso to 
S. 397 of the Code, which refers to a case where a person has 
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been sentenced to imprisonment by an order under S. 123 in 
default of furnishing security. Therefore, it is clear that by 
the exprsss terms of the Code, action under S. 123 amounts to 
sentencing a person to imprisonment. Now, under S. 2 of the 
Madras Borstal Schools Act(V of 1926) an adolescent offender 
means any person who has been convicted of any offence 
punishable with imprisonment or who, having been ordered to 
give security under S. 118 of the Code of Criminal Procedure, 
has failed to do so and who at the time of such conviction or 
failure to give security is not less than 16 or more than 21 
years of age. S. 8 of the Act defines the powers of a Court as 
to sending an adolescent offender to a Borstal school in lieu of 
passing aterm of imprisonment upon him; and S. 9 provides 
that any person detained in a Borstal school for failure to 
furnish security when ordered to do sounder S. 118 of the 
Criminal Procedure Code (1898) will be released on his 
furnishing such security or on the passing of an order under 
S, 124. The learned Judge is doubtful whether the order 
passed upon Mala Chengadu could be taken as one passed 
under S. 8 of the Borstal Schools Act. In view of what has 
been stated above as to what is meant by passing a sentence of 
imprisonment, it is clear that S. 8 does apply. It also 
appears from S. 8 that an order of detention in a Borstal 
school is something different from sentencing to imprisonment 
and that, even though the period of furnishing security is only 
one year, yet, when detention in a Borstal school is ordered 
instead of imprisonment, then that detention can only be for 
such period as is provided for in the Borstal Schools Act and 
the least period that the Act provides for istwo years. In my 
opinion, therefore, the order of the Joint Magistrate is correct. 


The reference is returned. 
KG, Reference returned, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE MADHAVAN NAIR AND MR. 
JUSTICE JACKSON. 


Ramasami Iyer and another .. Petitioners* (Respondents) 
Vedambal Ammal .. Respondent (Petitioner). 
Civil Procedure Code (V of 1908), Ss. 73 and 115 and O. 21, R.42—Decree Ramasami 
for mesne profits—Application for ascertainment of amount and for attach- Iyer 
: 5 Bie alae v. 
ment—Right to clati rateable distribution. Wadambal 
A decree for the payment of mesne profits is a “decree for the payment Ammal. 


of money” within the meaning of S. 73, Civil Procedure Code, notwithstanding 
that the amount of mesne profits has not yet been ascertained. And the holder 
of such a decree, who has applied for the ascertainment of the amount there- 
of and for attachment under O. 21, R. 42 is entitled under Ss. 73 and 151 of 
the Code to claim rateable distribution in the assets realised at the instance 
of a prior attaching creditor, 


Viraraghava Ayyangar v. Varada Ayyangar, (1882) ILR. 5 Mad. 123 
and Mulla’s commentaries on the Code of Civil Procedure, 9th Ed., p. 239, 
relied on. 


Petition under Ss. 115 and 151 of Act V of 1908 praying 
the High Court to revise the order of the Court of the Subor- 
dinate Judge of Tiruvarur, dated 29th January, 1930 and made 
in M. A. No. 48 of 1930 in O. S. No.8 of 1921 on the file of 
the Court of the Additional Subordinate Judge of Mayavaram. 
K. Vengusanu Atyar for petitioners. 
K. S. Rajagopalachartar for K. Rajah Atyar for respond- 
ent. 
The judgment of the Court was delivered by 
Madhavan Nair, J.—The petitioners are the decree-holders Madhavan 
in Small Cause Suits Nos. 747 of 1928 and 1021 of 1927, Sub- Nai» J. 
Court, Tuticorin, who obtained decrees in those suits against the 
same judgment-debtor. The respondent obtained a prelimi- 
nary decree in O. S. No. 8 of 1921, Sub-Court, Mayavaram, 
for possession and mesne profits against the same judgment- 
debtor under O. 20, R. 12, Civil Procedure Code, declaring her 
right to the properties and ordering an enquiry into mesne 
profits. In execution of his decree in Small Cause Suit 
No. 1021 of 1927 money in the hands of the garnishee was 
attached and deposited in Court to the credit of the decree- 
holder in Small Cause Suit No. 1021 of 1927 on 2nd December, 
1929. In E. P. R. No. 19 of 1925 the respondent had applied 
for the attachment of the very amount under O. 21, R. 








#C, R. P. No. 1716 of 1930. 4th May, 1934, 
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Civil Procedure Code and the attachment had been ordered on 
18th March, 1925. On 14th December, 1929, she filed M. A. 
No. 435 of 1929 for the ascertainment of mesne profits. On 
25th January, 1930, she filed the application out of which this 
appeal arises, M. A. No. 48 of 1930, for rateable distribution, 
under Ss. 73 and 151, Civil Procedure Code, of the amount 
attached in respect of future profits which have to be ascer- 
tained hereafter and for which she had already filed M. A. 
No. 435 of 1929. 


The appellants who had also applied for rateable distribu- 
tion opposed the respondent’s application on the ground that 
S. 73, Civil Procedure Code, is inapplicable inasmuch as she 
had not made her application to the Court before the receipt of 
assets and there was no application from her “for the execution 
of decree for the payment of money,” as required under the 
section. The latter objection is based on the ground that an 
enquiry into mesne profits being a proceeding in the suit itself 
under O. 20; R. 12, even though under O. 21, R. 42, a decree- 
holder for mesne profits may obtain an attachment before the 
amount is ascertained, still to enable him to claim the benefit 
under S. 73 he must have filed a petition for execution after 
the amount is ascertained. These objections were overruled 
by the Lower Court and rateable distribution was ordered i in 
favour of the respondent. 

The above objections have again been pressed before us. 
It is clear that if E. P. R. No. 19 of 1925, the application for 
attachment under O. 21, R. 42, can be considered to be an 
application for execution, then, both the objections of the 
appellants are answered. O. 21, R. 42 says that 


‘where a decree directs an enquiry as to mesne profits ..... the 
property of the judgment-debtor may, before the amount due from him-has 
been ascertained, be attached, as in the case of an ordinary decree for the 
payment of money.” 

The attachment inthe present case was obtained by the 
respondent under this rule. In Viraraghava Ayyangar v. 
Varada Ayyangar! it was held under the old Code that the 
holder of a decree for unascertained mesne profits who has 
applied to. the Court to ascertain the amount thereof and to 
attach immoveable property under S. 255 (corresponding to 
21, R. 42 of the present Code) comes. within the purview of 


1, (1882) LL.R. 5 Mad. 123, 
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| S. 295 (corresponding to the present S. 73, Civil Procedure 
Code), and is entitled to share rateably with the attaching 
creditor in the assets realised. In the course of the judgment 
` the learned Judges pointed out that 


“the decree held by the petitioner for mesne profits was a decree for 
money. Although the amount was still uncertain, the petitioner had applied 
to the Court to execute that decree.” 


It is argued for the appellants that as under the old Code 
the ascertainment of mesne profits was a proceeding in execu- 
tion, the application in that behalf was sufficient to satisfy the 
requirements of S. 73; while under the present Code the 
ascertainment of mesne profits is a proceeding in the suit itself 
(O. 20, R. 12, Civil Procedure Code) and therefore, unless a 
petition for execution after the amount of mesne profits has 
been ascertained is filed, the respondent cannot apply under 
S. 73. For the purposes of S. 73 the difference in procedure 
between the two Codes with regard to the ascertainment of 
mesne profits does not necessarily lead to the conclusion that 
without an application for execution after the ascertainment 
of profits rateable distribution cannot be claimed by the res- 
pondent. The Code allows under O. 21, R. 42, an attachment 
to be made to realise the amount to be ascertained in future 
“as in the case of an ordinary decree for the payment of money”. 
This provision, in our opinion, treats the attachment as a pro- 
ceeding in execution of the decree and the application for 
attachment may well therefore be treated as one for execution. 
It is not unreasonable therefore to hold that as soon as the 
amount is ascertained the application made for obtaining the 
attachment becomes one,for the execution of the decree for the 
realisation of the ascertained money. In this connection it may 
be observed that R. 42 finds a place under O. 21, the order 
relating to the execution of decrees. If the view expressed 
above is not accepted, it would seem that under the old Code 
the decree-holder would under circumstances similar to those 
appearing in the present case be entitled to obtain rateable 
distribution, while he cannot do so under the present Code. In 
our opinion, there is no justification for such a conclusion. In 
Mulla’s Commentaries of the Code of Civil Procedure, 9th 
Ed., p. 239, under S, 73, the following statement of law 
appears :— l 

«A decree for the payment of mesne profits is a ‘decree for the payment 


of money’ within the meaning of this section, notwithstanding thatthe amount 
of mesne profits has not yet been ascertained. The holder of such a decree, 
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who-has applied for attachment under O. 21, R. 42 (Code of 1882, S: 255) is 
entitled toa rateable distribution with other decree-holders under this 
section’; i : 

and the authority referred to for this proposition ig 
Viraraghava Ayyangar v. Varada Ayyangari—the decision 
under the old Code we have already quoted. For the above 
reasons we hold that under the present Code the respondent can 
claim rateable distribution under S. 73, Civil Procedure Code. 


_ It cannot be doubted that, in equity the distribution of 
the assets in this case should abide the passing of the final 
decree. The respondent was the first to attach the amount in 
question and the delay in passing the final decree should not in 
our opinion be allowed to stand in the way of her obtaining 
rateable distribution. She has made the application under 
S. 151, Civil Procedure Code, also. We think this is pre- 
eminently a case for the application of that section. In our 
opinion, both under S. 73 and under S. 151 of the Civil 
Procedure Code the respondent’s claim for rateable distribution 
should be recognised. We confirm the Lower Court’s order and 
dismiss this Civil Revision Petition with costs. 


Bi Ve Vo x Petition dismissed. 


—— ey 


| [FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
SUNDARAM CHETTY. P 


The Commissioner of Income-tax, Madras .. Petitioner* 
Y. 

Sri Rajah Vyricherla Narayana Gajapathi 

Raju Bahadur Garu, Zamindar of Chemudu, 

etc. .. Respondents. 


1 


Income-tax Act (XI of 1922), S. 14 (1)—Ancesiral impartible estate— 
Nature of—Junior member—Maintenance allowance received by—Liability to 
assessment. 

_The right ofa junior member of an ancestral impartible Zamindari to 
receive maintenance from the Zamindar is not a creature. of custom but it ig 
an incident of joint family property which has been left untouched by custom. 





1, (1882) 1L.R.5Mad123, 0 ©... 
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So a sum of money received as maintenance by the assessee, entitled, as the 
brother of the last Zamindar, to receive maintenance out of the ancestral im- 
partible estate is a sum received by him as a member of a Hindu undivided 
family within the meaning of cl. (1) of S. 14 of the Income-tax Act, and as 
such exempt from taxation. 
Case-law discussed. 
Case stated by the Commissioner of Income-tax, Madras, 


was as follows :— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). 


2. The petitioner, Sri Rajah Vyricherla Narayana Gajapathi 
Raju Bahadur Garu, is the second son of the late Sri Rajah 
Vyricherla Veerabhadra Raju Garu, Zamindar of Kurupam, an 
impartible zamindari governed by the law of primogeniture. In 
addition to the impartible zamin, Veerabhadra Raju possessed also 
certain partible properties. He died on 19th February, 1918 and 
his eldest son, Sri Rajah Vyricherla Narasimha Surya Narayana 
Raju Bahadur Garu, succeeded to the zamindari. He also died 
and his son is the present Zamindar. Veerabhadra Raju, the peti- 
tioner’s father, before his death executed on lith February, 1918, 
a will directing his eldest son, amongst other things, to pay to the 
petitioner, his younger son and his male descendants a maintenance 
allowance of Rs. 500 per mensem from out of the impartible estate. 
After the death of the father, disputes arose between the petitioner 
and his elder brother, the then Zamindar, regarding the division of 
the partible properties and the validity of the will, dated 11th 
February, 1918. The matter was referred to arbitration and the 
arbitrators effected on 20th November, 1920, a division of the 
partible properties between the petitioner and his elder brother, 
declared the will to be invalid and directed that a sum of Rs. 500 
per mensem should be paid as maintenance allowance to the 
petitioner from the impartible estate from the date of the death 
of the father. The award was filed in Court, and a decree in 
accordance with its terms was passed on 28th April, 1921. The 
petitioner has been in receipt of this allowance from the impartible 
estate of Kurupam since the award of the arbitrators; but apart 
from the right to receive this allowance the petitioner has no 
interest in the Kurupam Zamindari except a chance to succeed to 
the Zamindari in case the present Zamindar dies intestate and 
without nearer heirs. The petitioner has been returning this 
allowance of Rs. 6,000 a year for assessment to income-tax and 
has been assessed to tax for a number of years on this as well as 
on income derived from the Zamin of Chemudu which he inherited 
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by reversionary right from his maternal grandfather, after the 
death of his elder brother. 


3. For the assessment of the year 1932-33 (previous year, 
Official year 1931-32) the petitioner filed the return of income on 
12th May, 1932, showing, amongst other items of income, the sum 
of Ks. 6,000 received by him as maintenance allowance from the 
impartible estate of Kurupam. In the course of the assessment 
proceedings, however, the petitioner claimed that under S. 14 (1) 
of the Act, the allowance received by a member of a joint Hindu 
family was exempt from tax, that he was an undivided member of 
the joint Hindu family of the Kurupam Zamindari and that 
therefore the maintenance allowance of Rs. 6,000 received by him 
as such member was exempt from tax. The Income-tax Officer 
overruled the petitioner’s contentions for the reasons stated in his 
order, an extract of which is filed, marked Ex. A. 


4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. A copy of his order is filed, marked Ex. B. 


5. The petitioner now requires me to refer to the High 
Court the following question arising out of the Assistant Commis- 
sioner’s order :— 

“ Whether the sum of Rs. 6,000 received as maintenance by the petitioner 
as the brother of the late Rajah of Kurupam entitled under the law to 
receive maintenance out of the ancestral impartible estate of Kurupam isa 


sum received by him as a member of a Hindu undivided family within the 
meaning of cl. (1) of S. 14 of the Act.” 


6. The petitioner contends: 


(a) That though the estate of Kurupam is impartible it is 
still joint Hindu family property and the provision for mainte- 
nance at the rate of Rs. 500 per mensem is made for him, and he is 
receiving the same, as he is the undivided member of a joint 
Hindu family consisting of himself and the late Rajah of Kuru- 


pam (his elder brother) and the present Rajah of Kurupam 


(petitioner’s elder brother’s son), 


(b) that the petitioner is entitled to be paid, and is therefore 
being paid, this maintenance only because the Kurupam estate, out 
of which it is payable, is ancestral property, and 


(c) that although the partible properties were divided 
between himself and his elder brother, the late Rajah of Kurupam, 
that does not constitute a severance in the eye of law so far as the 
impartible estate is concerned. 


7. I understand that it is now a well-settled principle of law 
that if an estate is impartible it is not joint family property at all, 
that the income of such an estate is the absolute and exclusive 
property of the holder for the time being, that the other members 
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of the family of the holder of the impartible estate have no present 
rights either in the estate or in its income and that all they have is 
a mere chance to succeed to it in case of the death intestate of the 
last holder and a right to maintenance out of the estate if proved 
by custom obtaining among such estates. The fact that a junior 
member is entitled to a maintenance allowance from the estate or 
that the members of the family of the holder of an impartible 
estate could succeed him under certain circumstances does not 
make either the estate or the income derived therefrom which is 
the absolute and exclusive property of the holder for the time 
being that of a Hindu undivided family. 


If, however, itis considered that a notional Hindu undivided 
family should be deemed to exist for purposes of succession and 
maintenance, the income of the holder of the estate is not the 
income of this notional Hindu undivided family and the relation- 
ship between the holder of the estate and his dependants in such a 
family in respect of the allowances paid to the latter is not 
identical with that subsisting between the head of an ordinary 
Hindu undivided family and the junior members thereof. It 
appears to me that the Hindu undivided family contemplated by 
S. 14 (1) is the ordinary Hindu undivided family where there is 
community of interest and unity of possession between all the 
members of the family and not a notional Hindu undivided family 
which as such owns no property and derives no income and in 
which the members have no rights of ownership either of the 
property or of the income. The allowance paid to the petitioner 
is not part of the net income of the Kurupam Zamindari, but is 
the income of the petitioner (vide Raja Bejay Singh Dudhuria 
v. Commissioner of Income-tax, Calcuttal). 


I am therefore of opinion that the maintenance allowance in 
question is not exempt under S. 14 (1) of the Act. The question 
should be answered accordingly. 

P. Somasundaram for assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

The Court delivered the following : 

JupGMENTS. Ramesam, J.—The facts of this case are not 
the subject of dispute. The Zamindari of Kurupam is an 
impartible estate in the Vizianagaram District being one of the 
Zamindaris mentioned in the Schedule to the Impartible 
Estates Act. The assessee is a brother of the last Zamindar 
of Kurupam (being the second son of his predecessor) and 
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uncle of the present Zamindar who is a minor under the Court 
of Wards. By an award in 1920, he was given an annual 
maintenance of Rs. 6,000 by his elder brother; and this award 
was made the subject of a decree. The question now referred 
to us is: 

‘Whether the sum of Rs. 6,000 received as maintenance by the petitioner 
as the brother of the late Rajah of Kurupam entitled under the law to receive 
maintenance out of the ancestral impartible estate of Kurupam is a sum 
received by him as a member of a Hindu undivided family within the mean- 
ing of cl. (1) of S.14 of the Act.” 

This identical question has been the subject of a decision 
by a Bench of the Allahabad High Court in connection with 
another Zamindar in the same district, viz., Vizianagaram, and 
as we substantially agree with the conclusion arrived at by the 
learned Judges of the Allahabad High Court it is not necessary 
to deal with the matter very elaborately. It will be enough to 
indicate the salient points. The nature of an impartible estate 
has been the subject of consideration in a series of decisions 
by the Privy Council. In Baijnath Prasad Singh v. Tej Balt 
Singh! Lord Dunedin considers these decisions and groups 
them in chronological order. The first group extending from 
1865 to 1888 need not be referred to now: In that year the 
decision in Sartaj Kuari v. Deoraj Kuari? was passed by the 
Judicial Committee andit was held that an impartible zamindari 
is alienable at the pleasure of the bolder of the zamindari. 
This was followed and applied in the case of a zamindari 
from this Presidency, viz., Sri Raja Rao Venkata Surya 
Mahipati Rama Krishna Rao Bahadur v. The Court of 
Wards3 where it was held that the holder of an impartible 
estaťe can deviše the whole of the estate or a portion of ıt, by 
will. In spite of these decisions there are other decisions 
passed alongside of these holding that the - -impartible ` estate 
still continues joint family property. It is enough to rèfer to 
one of such decisiens, viz., - Lakshmi Devi v. Dhatrazus.’ There 
Lord- Davey- observed : ao. eee eres a eee, 
ns «Rvefiifimpirtibletit may- ata Be part of the? amnion’ § family-p spett 
a descendiblggssuċhji..i i Dhe:real question}: ‘théresére,’ mows 
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These observations of Lord Davey were relied on with 
approval by Lord Dunedin in Batjnath Prasad Singh v. Tej 
Balt Singhi. The next decision to which one may refer is 
another decision of Lord Dunedin in Sri Rajah Rama Rao v. 
Raja of Pittapur? known as the Second Pittapur case. At 
page 784 we have got the following observations :— , 

“Tt follows that the right to maintenance, so far as founded on or in- 
separable from the right of coparcenary, begins where coparcenary begins 
and ceases where coparcenary ceases.” 

The learned advocate for the Commissioner of Income- 
tax relies on this sentence and argues that, as there is no co- 
parcenary, therefore, there is no undivided family. The inference 
does not follow. Though persons may not have coparcenary 
rights in joint family property they may still be members of 
undivided family for instance, the female members of an un- 
divided family and disqualified heirs such as persons who are 
blind, deaf, dumb and so on. However, at page 785 Lord 
Dunedin observes: 

“Just as the impartibility i is the creature of custom, so custom may and 
does affirm a right to maintenance in certain members of the family.” 

Lower down he says: 

“In the matter in hand their Lordships do not doubt that the right of sons 
to maintenance in an impartible zamindari has been so often recognised that 
it would not be necessary to prove the custom in each case..... iis 

For example, in the case of Yarlagadda Mallikarjuna 
Prasada Nayadu v. = arlagadda Durga Prasada Nayadus the 
judgment says: 

“As to the Zamindari Estate, this Board held that it was impartible and 
the consequence is that the plaintiffs, as the younger brothers of the Zamin- 
dar, retain such right and interest in respect of maintenance as belong to the 
junior members of a raj or other*impartible estate descendible to a single 
heir.” 

The quotations show ‘that in the view of Lord Dunedin 
the right ‘to måinterance which the'sori of a Zamindar’ still 
possesses iS not the creature of custom but it 1 1S an incidént to 
the ordinary joint family. property. which, was left untouched by, 
 ċustofn, ‘despite. tts:.encroachimeht:én-thé-other n sihe: 
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nance as of right” shows that beyond the first generation there 
is the possibility that custom has made some encroachment. 
There it was held by their Lordships that in each case the 
custom be proved. The decisions in Konammal v. Annadanal 
and Shibaprasad Singh v. Prayagkumari Debees do not carry the 
matter further. The result is, that we must find that there is a 
joint family property. It has been argued that the income from 
which the maintenance is paid belongs solely to the Zamindar 
but we have nothing to do with this. The question in the case 
is not whether the income belongs to the Zamindar or whether 
it belongs to the joint family of which the assessee is a 
member but whether the assessee receives his payment as a 
member of a Hindu undivided family. Undoubtedly he does 
receive this payment of Rs. 6,000 because he is a member of the 
undivided Hindu family. The question must therefore be 
answered in the affirmative. This is substantially the same as 
the answer given by the Allahabad High Court. The assessee 
will have Rs. 250 costs from the Income-tax Commissioner and 
the deposit of Rs. 100 will be returned to him. 


The Chief Justtce.—I agree and have nothing to add. 
Sundaram Chetty, J—I agree. 
S. R. Question answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATASUBBA Rao. 


Palavalasa Suramma Nayuralu .. Appellant* (Plaintif) 
U. 
Savirigana Surayya and others .. Respondents (Defend- 
anis). 


Morigage—Successive mortgages—Rival purchasers in execution of 
mortgage decrees—Priority of sale entitling vendee to possession —Doctrine 
of lis pendens whether can affect transfer and proceedings in pursuance of tt. 

In a contest between the plaintiff, who traces his right to the earlier sale 
in the later suit by the puisne mortgagee and the defendants, who claim under 
the later purchase in the earlier action by the prior mortgagee, the plaintiff 
must be held to have preferential right to possession on the facts, that the 
mortgages being simple, possession remains with the mortgagor and thata 
sale of his interest, ina suit either bya prior ora puisne mortgagee, must 
convey to the purchaser the mortgagor’s right to possession. 





1, (1927) L. R. 55 I. A. 114: I.L.R. 51 Mad. 189: 54 M.L.J. 504 (P.C.). 
2. (1931) L.R. 59 LA. 331: LL.R. 59 Cal. 1399: 63 M.L.J. 196 (P.C). 
* Second Appeal No. 584 of 1930, 3rd May, 1934 
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Nagendran Chettiar v. Lakshmi Ammal, (1933) I.L.R. 56 Mad. 846: 65 M. 


L.J. 108 (F.B.), followed. 

On the question whether such a right obtained by the plaintiff would be 
affected by the doctrine of lis pendens as the purchase under which he claim- 
ed had been made during the pendency of the suit brought by the prior 
mortgagees, 

Held, that such a right obtained by plaintiff could not be affected by Its 
pendens. 

If, notwithstanding the pendency of the prior mortgagees’ suit, the deci- 
sions in Mulla Vittil Seethi v. Achuihan Nair, (1911) 21 M.L.J. 213 (F.B.) 
and Chinnu Pillai v. Venkatasamy Chettiar, (1915) I.L.R. 40 Mad. 77: 30 M.L. 
J. 347 have held that the puisne mortgagee’s right to sue for saleis preserved 
in tact, the conclusion is inevitable that the transfer resulting from such a sale 
cannot be affected by the rule of lis pendens., 

No suit can operate as a lis pendens so as to affect the antecedent trans- 
fers which have come into existence prior to ıt; the transfers being unaffect- 
ed, the legal proceedings brought to enforce those transfers are likewise 


immune from the operation of the rule. 
Chinnaswamt Padayachi v. Darmalinga Padayachi, (1932) 63 M L.J. 394, 
followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in Appeal Suit No. 104 of 1928 (A. S. 
No. 118 of 1928, District Court, Vizagapatam) preferred 
against the decree of the Court of the District Munsif of 
Rajam in Original Suit No. 853 of 1926. 

Y. Suryanarayana for appellant. 

A. Venkatarayaliah and L. Venkatanarasiah for respond- 
ents. 

The Court delivered the following 
| JUDGMENT.—This appeal raises the vexed question of 
priority in regard to the right to possession, when the compet- 
ing claimants are purchasers at execution sales under different 
mortgage decrees against the same mortgagor. The facts in 
their chronological order may be briefly set out. 

24—1—1920.—Defendants 1 and 2 executed a promis- 
sory note in favour of the 6th defendant. 

9—5—1922.—The same persons ene a MIOETESBS to 
defendants 3 to 5. 

Exact date not known.—Subsequent to that mortgage, the 
6th defendant filed O. S. No. 724 of 1922 against defendants 1 
and 2 to enforce his right under the promissory note. 

24—11—1923.—The 6th defendant obtained a consent 
decree in O. S. No. 724 of 1922, which by its terms created 
a mortgage (not a mere charge) in his favour over the 
properties already mortgaged to defendants 3 to 5. 
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` ` 23—4—1924.—Defendants 3 to 5 instituted O. S. No. 303 
of 1924 against defendants 1 and 2 to enforce their mortgage 

(without impleading the 6th defendant): 

` &—10—1924.—Thé 6th defendant in execution of his 
decree in O. S. No. 724 of 1922 brought the properties to sale. 

(Defendants 3 to 5 were not parties to this proceeding. ) 

~  £0—11—1924.—The 6th defendant, having himself pur- 

chased the property, obtained delivery. 

24—11—1924:—A mortgage decree was passen: in i Sa 
No. 303 of 1924. 


‘19 —{1— 1925, — The 6th defendant sold .the properties to 
the plaintiff. « 


24—] 2—1926.—Defendants 3 to 5 having purchased the 


properties in execution of théir mortgage decree, obtained 


> 


symbolical delivery. . 4 

I find no difficulty in holding that the position of the 6th 
defendant is that of a puisne mortgagee and I am further 
prepared to hold that his’ execiition petition must for the 
present purpose be treated as a suit to enforce his mortgage. 
That being so, the salient facts are these: 

I. The suit by the first mortgagees was earlier in date. 

2. The earlier purchase was that made in the suit of the 
puisne mortgagee. 


3. That purchase was made during the ey das of the 
first mortgagees’ action. 


The contest is between the plaintiff, who traces his right to 
the earlier sale in the later suit (by the puisne mortgagee), and 
defendants 3 to 5, who claim under the later purchase in the 
earlier action (by the prior mortgages). 


The plaintiff was in possession on the date of ree suit, and 
the learned District Munsif, holding that he was entitled to 
remain in possession, has granted an injunction restraining 
defendants 210). 9, from interfering . with. the | plaintiff’ S 
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gagees, and.in execution sales different persons become 
purchasers, it must now.be taken as settled, that priority of 
date of purchase gives priority of title to possession, the fact 
that a particular mortgage was earlier in date or that a 
particular suit was filed earlier being immaterial. Such conflict 
as there was on the point, must now be taken to have been set 
at rest by the recent decision of the Full Bench in N agendran 
Chettiar v. Lakshmi Ammali. This rule, I think, rests on 
sound principle. The mortgagees being simple, possession 
remains with the mortgagor and he is the person in law 
entitled to it. It follows, therefore, that a sale of his interest 
in a suit either by a prior or a puisne mortgagee must convey 
to the purchaser the mortgagor’s right to possession, the only 
question being, in which suit was the earlier sale made. On 
the date of that sale the mortgagor having the right to 
possession, that right becomes transferred to the vendee. 


The plaintiff on the facts stated above must therefore be 
held to have a preferential right to possession. The question 
next arises, is that right affected by the doctrine of lis pendens, 
as the purchase under which he claims was made during the 
pendency of the suit brought by the prior mortgagees? I think 
not. The rights of the second mortgagee are unaffected by the 
first mortgagees’ suit; his right to redeem the prior mortgage 
remains, so also is his right to sell the equity of redemption 
preserved. The argument was at one time put forward that 
the subsequent mortgagee could only claim to redeem the prior 
mortgage and only after such redemption could sue for sale, 
but the Courts have repelled this coritention in Mulla Vittil 
Séethi v. Achuthan Nair? and Chinnu Pillar.v. Venkatasamy 
Chettiars. I`may quote the following passage from the 
judgment: in the first mentioned case :— 


' «These observations are not confined.to the mere preservation of the 
subsequent mortgagee’s right to redeem the previons mortgage. If the rights 
of the puisne incumbrancer, who was not made a party, tọ the suit of the 
prior mortgagee, are preserved it (eVery respéct, the “right to sue’ fdr the salé 
of the equity of redemption, which existed previous to the suit -by the first 
mortgagee, njust continue tolremain afterit? > Yow ol ft to ils 
ook notwithstanding t the peridency of the prior. miorigapees 
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inevitable that the transfer resulting from such a sale cannot 
be affected by the rule of lis pendens. 


There is yet another reason for holding that the prior 
mortgagees’ action does not operate as a lis pendens. The 
principle of lis pendens is based on the maxim ut lite pendente 
nitil innovatur, which means “during a litigation nothing 
new should be introduced”. In the words of the Lord 
Chancellor in Bellamy v. Sabinel “the law does not allow 
litigant parties to give to others, pending the litigation, rights to 
the property in dispute, so as to prejudice the opposite 
party”. o 

“The necessities of mankind,” continues the Lord Chan- 
cellor, “require that the decision of the Court in the suit shall 
be binding, not only on the litigant parties, but also on those 
who derive title under them by alienations made pending the 
suit”. The reason for the doctrine is that but for it, “inter- 
minable litigation might be the consequence”. The alienations 
aimed against by the rule (as the: passages extracted above 
show) are those made during the pendency of the suit and not 
those which has been effected previously. If a certain right 
remains unaffected, the legal remedy to enforce that right must 
also continue. No suit therefore can operate asa lis pendens 
so as to affect the antecedent transfers which had come into 
existence prior to it; the transfers being unaffected, it follows 
that the legal proceedings brought to enforce those transfers 
are likewise immune from the operation of the rule. This is 
in conformity with the decision of Krishnan Pandalai, J. in 
Chinnaswam Padayachiv. Darmalinga Padayachi. 

I therefore hold that the District Munsif’s view, that the 
plaintiff has a preferential right to possession, is correct. It 
must be noted that the findings of the trial Court on issues 1 
and 2 are binding upon him. Those findings are (1) that the 
mortgage in favour of defendants 3 to 5 isnot nominal, and (2) 
that the decree in O. S. No. 303 of 1924 is not vitiated by 
fraud or collusion. 

All that is now decided is, that the plaintiff has a prior 
right to possession. The other rights which the parties 
possess must be worked out in appropriate proceedings. 


In the result, the decree of the Subordinate Judge is set 
aside and that of the District Munsif is restored. But the 





1, (1857) 1 De G. & J. 566: 44 E.R. 842.. 2. (1932) 63 M.L.J. 394. 
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plaintiff shall not get his costs in this and the lower appellate 
Court, some of the issues having been decided against him. 

K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusticE MADHAVAN Nair anp MR. 
JUSTICE BARDSWELL. 


Muthuraman Chetti, minor, by mother and 
guardian Meenakshi Achi .. Appellant* (1st Respondent 


—2nd Defendant) 
Vv. 
V. R. M. R. M. Periannan Chettiar and i 
three others .- Respondents (Petitioner— 


Decree-holder and Res- 
pondents Nos. 2 to 4). 


Custom—Nattukottas Chetttes—Marriage—Money invested in husbana’s 
name on maral of bride's father—Trusi whether consttiuted—Liability of 
fund to attachment for decree against husband—Order refusing exemption 
from attachment—A ppeal—Civil Procedure Code (V of 1908), S. 47. 

According to the custom prevailing among Nattukottai Chetties when 
money is deposited at the time of the marriage by the bride’s father or some- 
one else on his behalf on the maral of the bride’s father, such money though 
deposited in the name of the husband is really in the nature of a trust fund 
which will enure to the advantage of the bride and her children, and the 
money cannot be attached in execution of a decree obtained against the 
husband either during his lifetime or after his death. 

Where a money decree was passed against the son in respect of a hundi 
executed by his father and the decree amount was directed to be recovered 
from the defendant’s share in the family properties and from the Separate 
assets of his father in his hands and the defendant raised objection to the 
attachment of acertain sum of money on the ground that the property 
attached was trust money in which he had a beneficial interest and was not 
the property of the deceased and the Court rejected his contention, 


Held, that the order rejecting the objection to the attachment was 
appealable. 


Vengapayyan v. Karimpanakal Parvati, (1902) LL.R.26 Mad. 501, relied on. 


Ramanathan Chettiar v. Levvai Marakayar, (1899) I.L.R. 23 Mad. 195: 10 
M.L.J. 64 (F.B.) and Budruddin Sahib v. Abdul Rahim, (1908) I.L.R. 31 Mad. 
125: 18 M.L.J. 21, distinguished, 


Appeal against the order, dated 23rd November, 1932, of 
the Court of the Subordinate Judge of Devakotta in E. P. 
No. 87 of 1932 in O. S. No. 86 of 1931. 


V. Kamaswami Atyar for appellant. 
K. S. Ramabhadra Aiyar for respondents. 


* A., A. O. No. 8 of 1933, ; 2nd May, 1934. 
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` The judgment of the Court was delivered by 

Madhavan Nair, J—The question for decision in this Civil 
Miscellaneous Appeal is whether item 1 attached by the decree- 
holder respondent does nòt. form part of the estate of the late 
A. Pl. A. Palaniappa Chettiar. 

Periannan Chettiar, the lst respondent herein, instituted a 
suit on a hundi drawn by Palaniappa Chettiar, the deceased 
father of the 2nd defendant the appellant before us, and obtained 
a decree in O.’S. No. 86.01 1931. This decree was to recover the 
decreed amount “ from the 2nd defendant’s share in the family 
properties if any and also from the separate assets if any of his 
father in his hands”. In execution of this decree item 1 in the 
list of properties filed in E. P. No. 87 of 1932 was sought to be 
attached by the appellant as property belonging to the late 
Palaniappa Chettiar. The 2nd defendant-appellant objects to 
the attachment on the ground that this item, which is an amount 
of money, is not liable to be attached in execution of the decree 
as.it does not belong to the late Palaniappa Chettiar. The only 
point for consideration is whether item 1 formed part of the 
estate of the late A. Pl: A. ‘Palaniappa Chettiar. 


The appellant’s case is that the amount of money forming 
item 1 was set apart at the time of his mother’s marriage as a 
trust fund for the benefit of his mother and her children. It 
appears from the papers—and this fact is not denied—that at 
the time of the marriage of his mother with his father the 
bridegroom’s maternal uncle, the decree-holder in this case, 
deposited Rs. 1,500 at the instance of the bride’s father in the 
name of her husband, that is the deceased Palaniappa Chettiar, 
on the maral of the bride’s father, The appellant’s case is that 
according to the custom prevailing amongst the Nattukottai 
Chetties such money though deposited in the name of the 
husband is really in the nature of a trust fund which will enure 
to the advantage of the bride and her children and that'they are 
really beneficiaries of the amount which is in the nature ofa 
trust held by the trustee the husband. ' It is therefore contended 
that this item 1 cannot be proceeded against in execution of the 
decree as it belongs to'the 2nd defendant and other children of 
the deceased Palaniappa Chettiar. The'oral evidence adduced 
on behalf of either ‘side was discarded by the Lower Court as | 
interested testimony. The Lower Court held.-that there was 
nothing ‘to.show that the money deposited’in-the circumstances 
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mentioned above should be considered tò be a trust furid, but it 
held that the maraldar has some control over the money in 
question and acts as an effective check on the indiscriminate 
withdrawal of the money by the person in whose name it was 
deposited. In the opinion of the Lower Court, whatever restric- 
tions there may have been so far.as Palaniappa Chettiar was 
concerned in his dealings with the money, those restrictions 
all passed away after his death and the amount became subject 
to the claims of .decree-holders who have obtained decrees 
against him. For these reasons the objections of the 2nd 
defendant-appellant were overruled. 


In this appeal a preliminary objection was taken by 
Mr. Ramabadhra Aiyar that no appeal lies against the order 
under S. 47, Civil Procedure Code, his objection being that 
since the appellant urges an independent claim to the property 
his position is analogous to that of a claimant under O, 21, 
R. 58, Civil Procedure Code, and so far as he is concerned the 
proceedings relate to the investigation of claims under O. 21, 
R. 58 and the subsequent sections and his remedy against the 
Lower Court’s order is to file a suit to set it aside and not to 
prefer an appeal under S. 4/7, Civil Procedure Code. This 
contention is based mainly upon the decision in Budrudeen 
Sahib v. Abdul Rahim Sahibi but that decision is inapplicable 
because there the judgment-debtor objected to the attachment 
on the ground that he held the property in trust for some third 
person; the objection was not, as in the present case, based on 
his own claims to the property. The decision in Ramanathan 
Chettiar v. Levvat Marakayar2 is also distinguishable on the 
same ground. The appellant’s contention that an appeal lies is 
supported by the decision in Vengapayyan v. Karimpanakal 
Parvati8 where it was held: l 
«A questionas to whether improvements on land attached in execution 
of a decree are property of a deceased judgment-debtor which has come tq 
the hands of his representatives as such or belong to the representatives in 


their own right, can be and ought to be decided under S. 244 (c), and not by 
separate guit.” 


In the present case the question is whether item 1 has come 
into the hands of the appellant as the property of the deceased 
judgment-debtor or whether it belongs to him in his own right. 





—-=+ + 


i z041 LL.R. 31 Mad. 125: 18 M.L.J 21. 
2.. (1899) I.L.R. 23 Mad. 195.: 10 M.L.J. 64 (F.B), 
na "3. (1902) LL.R. 26 Mad. 501. . 
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That being the case it follows that according to Vengapayyan 
v. Karimpanakal Parvatil the question should be decided under 
S. 47, Civil Procedure Code. As pointed out in the above- 
mentioned case, the decision in Ramanathan Chettiar v. Levvat 
Marekayar? has no bearing on this question. It is not necessary 
to discuss the other cases such as Madhusudan Das v. Gobinda 
Pria Chowdhurani8 and Krishna Chandra Dutta Chowdhury v. 
Dina Nath Biswas4, etc., cited by the appellant. We must 
therefore overrule the preliminary objection. 


Coming to the merits, we are satished that the Lower 
Court’s decision is wrong. The Lower Court says that the 
maraldar has some control over the money in question and acts 
as an effective check on the indiscriminate withdrawal of the 
money by the person in whose name it was deposited, and that 
whatever restrictions there may have been so far as Palaniappa 
Chettiar was concerned, these restrictions all passed away after 
his death. If the maraldar acts as an effective check on the 
withdrawal of the money during the lifetime of Palaniappa 
Chettiar, we cannot understand how that effective check would 
cease to exist on the death of Palaniappa Chettiar. Apparently 
the check exists because the money is not the money of 
Palaniappa Chettiar. We have already stated that it was 
deposited at the instance of the bride’s father by the bridegroom’s 
maternal uncle. No doubt it was deposited in the name of the 
husband. That does not show that the money belongs to the 
husband. Such deposits are made amongst the Nattukottai 
Chetties with the object of providing what may be called a 
marriage settlement at the time of the marriage, the obvious 
object being to provide a fund for the mother and the children 
that may be born to her. It was pointed out by Krishnan, J. 
in Appeals Nos. 115 and 43 of 1922 that 


“Jt is usual with the Nattukottai Chetty community to give sthridhanam 
in the form of hundies which are cashed and deposited in banks and usually 
the Vilasam that is putinto the accounts is that of the husband. The fact 
that the entry in the defendants’ books isin the name of the husband is thus 
not inconsistent with the plea that the money belongs to the plaintiff.” 


The deposit in some cases is made by the bride’s father; in 
others, as in the present case, by a relation of the bridegroom. 
Here it was made at the instance of the bride’s father who 
ee 
1. (1902) I.L.R. 26 Mad. 501, 


‘2, (1899) I.L.R. 23 Mad. 195: 10 M.L.J. 64 (F.B), 
3. (1899) I.L.R. 27 Cal. 34. 4, (1927) LL.R. 54 Cal. 1064. 
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acted as the maraldar. What the exact position of the 
maraldar is, would depend upon the circumstances of the case. 
The Subordinate Judge himself says he acts as an effective 
check on the indiscriminate withdrawal of the money. Having 
regard to the circumstances of the case we think that the 
amount which is sought to be attached, which consists of the 
accumulation arising out of the Rs. 1,500 originally deposited, 
cannot be held to be money belonging to Palaniappa Chettiar, 
the 2nd defendant’s father. Wethink it enures to the advantage 
of the 2nd defendant’s mother and her children and was held 
in the nature of a trust fund by Palaniappa Chettiar for 
their benefit. We would therefore hold that item 1 did not 
form part of the estate of the late A. Pl. A. Palaniappa 
Chettiar and is therefore not attachable. 

The appeal is allowed and the order of the Lower Court 
is set aside with costs here and in the Court below. 

B. V. V. —~-—- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTIcE RAMESAM AND Mr. JUSTICE 


‘CURGENVEN. 
‘Chidambaram Chettiar .. Appellants (Plaintiff). 


Court-fees—Refund—aA ppeal withdrawn and dismissed—Court-fee paid 
on memorandum of appeal—Order for refund. 

The Court can order a refund of Court-fees (1) where the Court-Fees Act 
applies, (2) where there is an excess payment by a mistake, and (3) where on 
account of a mistake of a Court a party has been compelled to pay the Court- 
fees either wholly or in part. Outside these cases the Court has no authority 
to direct a refund. Thus where an appeal is withdrawn and consequently 
dismissed the appellant is not entitled to apply for a refund of the Court-fees 
paid on the memorandum of appeal. 


C.T. 4. M. Chettyar Firm v. Ko Yin Gyi, (1929) ILL. R. 7 Rang. 88, 
Mohammad Sadig Ali Khan, Nawab Mirza v. Saiyid Ali Abbas, (1932) I.L.R. 
7 Luck, 588 and Galstaun v. Raja Janaki Nath Roy, (1933) 38 C.W.N. 185, 
considered. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in O. S. No. 15 of 1929. 

C. S. Venkatachartar and D. Ramaswami Aiyangar for 
appellant. 

The Court made the following 

OrvDER.—This appeal is withdrawn and is therefore dis- 
missed. The appellant has filed an application for amendment 
of the decree which was allowed. The opposite party filed a 
revision petition in this Court. For fear that the amendment 





* Appeal No. 68 of 1933. 3rd April, 1934, 
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will be disallowed the appellant filed this appeal. Now that 
the revision petition is dismissed, the appellant is willing to 
withdraw the appeal. 

In these circumstances, the appellant asks for a refund of 
Court-fees. He admits there is no section of the Court-Fees 
Act which he can rely on. He relies on C. T. A. M. Chettyar 
Firm v. Ko Yin Gyi, Mohammad Sadiq Ali Khan, Nawab 
Mirza v. Saiyid Ali Abbasa and J.C. Galstaun v. Raja Janaki 
Nath Roys. 

In our opinion, the Court can order a refund (1) where 
the Court-Fees Act applies, (2) where there is an excess pay- 
ment by a mistake, or (3) where on account of the mistake of a 
Court a party has been compelled to pay the Court-fees either 
wholly or in part. Outside these cases we are not satisfied 
that we have authority to direct a refund. Once a case like 
Galstaun v. Raja Janaki Nath Roy8is recognised, we ought to 
permit refund in all cases where appeals are dismissed on the 
ground of limitation. We are not prepared to go so far. The 
fact that the delay in Galstaun v. Raja Janaki Nath Roy is 
due to the fault of the legal adviser has no bearing on the right 
of the Crown to the Court-fee paid. We cannot . direct a 
refund of the Court-fees. 

B: V- V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
PAKENHAM WALSH. 


Kaveripakkam Bangarammal .. Appellant® (Defendant) 
v. 
Lydia Kent and two others .. Respondents (Plaintiff 
A and Defendants). 


Guardian and Ward—Christian mother acting as de facto guardian— 
Alienation of property of ward—Validity—Avoidance of transfer—Time 
limit—Limttation Act (IX of 1908), Sch. I, Art. 44—Guardian and Wards Act 
(VIII of 1890), Ss. 28, 29 and 30. 


A Christian mother, the father being dead, is for many purposes the 
natural guardian of her minor child. She is, for instance, entitled to the 
custody of the child and to the guardianship of its property. But she has no 
power to convey to another any right or interest in the immoveable property 
belonging to the minor. Such an alienation by her would, however, be void- 
able and not void, and upon such avoidance the minor would have to repay 
any money advanced for his or her benefit. And a suit by the minor avoiding 





I. (1929) LL.R. 7 Rang. 88. Cae LL.R. 7 Luck. 588. 
- 3. (1933) 38 C. W. N.1 
x C. C. C. Appeals Nos. 18, 34 and 35 of 1931. 5th January, 1934, 
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the transfer should be instituted within the three years prescribed by Art. 44 
of the Indian Limitation Act. 
Trevelyan on the Law relating to Minors, VI Ed., pp. 167-168, relied on. 
Sudra Nadan v. Annamalai, (1931) 60 M.L.J. 695, referred to. 
Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 555 of 1929. 
A. Suryanarayaniah for appellant. 
S. Ramaswami Atyangar, N. Gopala Menon and 
T. V. Gopalaswam: for respondents. 


The judgment of the Court was delivered by 


Curgenven, J.—These three appeals arise out of three 
suits tried together by the City Civil Judge. The advisability 
of trying O. S. No. 555 of 1929 (C. C. C. A. No. 18 of 1931) 
with the other two suits is open to question, but we propose to 
record our findings upon the issues which it raises quite sepa- 
rately. Certain facts may however be stated as common to 
the three cases. 


We are concerned with a family of Indian Christians 
composed of Richard and Caroline Kent, husband and wife, 
and two daughters, Sarah (Mrs. Borgonah) and Lydia. Richard 
Kent, who was an Inspector on the railway, owned a house, 
No. 6, Salai Street, Vepery, Madras, in part of which he was 
living up to the time of his death. The house consisted of two 
distinct portions, a front part and a rear part, and these figure 
separately in the later transactions. In 1913 Richard Kent 
exectited two successive mortgages of the whole property toa 
Marwari Sowcar named Birchand for sums of Rs. 500 and 
Rs. 100 respectively. In 1914, under Ex. D, he made a gift 
of the property to his wife and daughters. In 1916 Birchand 
sued upon his mortgages (O. S. No. 422 of 1916) and obtained 
a preliminary decree. Thereupon, in spite of the gift deed, 
on the 25th December, 1916, Richard Kent executed an agree- 
ment to sell the front part of the house to one Muniswami for 
a sum of Rs. 1,500 and acknowledged an advance payment of 
Rs. 100. Less than a month later, on the 20th January, 1917, 
Richard Kent died, and less than a month after his death, on 
the 17th February, 1917, the widow executed a sale deed, 
Ex. E, of the front part for herself and as guardian of her 
two daughters, to Muniswami’s daughter Bangarammal for 
Rs. 13500. Out of this consideration a sum of Rs. 1,150, as 
the receipts Exs. V and V-A show, was paid to Birchand in 
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discharge of the mortgage debts of 1913 and of some smaller 
loans advanced to Caroline. 


This sale is the subject-matter of O. S. No. 555 of 1929. 
The plaintiff is Lydia Kent and she sued in forma pauperis for 
a declaration that it was not binding upon her and for partition 
and delivery of her one-third share in the property under the 
gift deed. It is probable that the elder daughter would have 
joined in this claim had she not allowed it to get barred against 
her. The Lower Court has held that the gift deed, which was 
impugned as benami or nominal, was valid and that the sale is 
not binding upon the plaintiff, who has been given a declaration 
accordingly. The appellant is therefore the vendee, Bangar- 
ammal, who was the Ist defendant in the suit. 


Tbe grounds adduced for holding that the gift deed is 
nominal are, in view of the relationship between the parties, 
quite inconclusive, and ithas been recognised before us that it 
is not open to the vendee to attack this document, forming as 
it does the titie of the vendors relied upon in the sale deed. 
We agree with the Lower Court in holding that the plaintiff 
has a valid title under that instrument. 


The plea that the sale deed is not binding to the extent of 
the plaintiff’s share is based firstly, upon the contention that 
the mother was not in any circumstances competent to alienate 
her daughter’s property, and secondly, that if she was compe- 
tent to do so in circumstances of necessity, such necessity has 
not been proved. 


The powers of a mother, as guardian, in communities not 
governed by Hindu or by Muhammadan Law do not appear to 
have formed the subject of express judicial decision. There 
are cases decided under Muhammadan and under Hindu Law 
but the principles upon which they rest are not necessarily 
extensible to other communities. The Muhammadan Law 
decisions exemplified by the Privy Council cases Mata Din 
v. Ahmad Alii, Imambands v. Mutsadi2 and Mohammad Ejag 
Husain v. Mohammad Iftikhar Husain8 establish the proposi- 
tion that a mere de facto guardian, t.e., a person who has 
charge of the minor’s person and property but has no legal 





1. (1911) L.R. 39 I.A. 49: LL.R. 34 All. 213: 23 M.L.J. 6 (P.C.). 
2, (1918) L R. 45 LA. 73: I.L.R. 45 Cal, 878: 35 M.L.J. 422 (P.C). 
3. (1931) 62 M.L.J. 410 (P.C.). 
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claim to be the guardian, has no power to convey to another 
any right or interest in the minor’s immoveable property, and 
that any such conveyance will be void as against the minor. 
Under the Muhammadan Law the position of a mother is 
merely that of a de facto guardian. The position of a de facto 
guardian under the Hindu Law has been discussed by 
Kumaraswami Sastri, J. in a case to which one of us was a 
party, Ramaswamt v. Kasinathal and the proposition was 
accepted, largely upon the principle of stare decisis, that such 
a guardian under the Hindu Law isin the same position as a 
de jure guardian so far as acts done for the minor’s benefit are 
concerned. As regards other communities, we do not think 
that much assistance can be obtained from an examination of 
the English law, as the mother’s powers have been defined by 
statutory enactment. No doubt in such communities also an 
act done by a mere de facto guardian, which means a person 
having none of the rights of a guardian, would not bind the 
minor and would be void against him. This has been decided 
by Madhavan Nair, J. in Sudra Nadan v. Annamalai2. But a 
mother, the father being dead, does not, we think, fall within 
this category, but is certainly for many purposes the natural 
guardian of her minor child. She is, for instance, entitled to 
the custody of the child and to the guardianship of its 
property. Trevelyan (The Law relating to Minors, 6th Edn., 
pages 167-8) states that 

“the law applicable to persons other than Hindus and Muhammadans 
does not permit guardians, other than those appointed by the Court, or having 
power given to them by the instrument appointing them, to sell or charge the 
immoveable property of their wards.” 

But he adds that an alienation by a guardian, which does 
not bind the minor, is not void, but voidable at the instance of 
the ward. Upon such avoidance the minor would have to 
repay any money advanced for his benefit- The same conclu- 
sion, that such a transaction is voidable and not void may, we 
think, be drawn from certain provisions in the Guardian afd 
Wards Act. Ss. 28 and 29 provide that the powers respectively 
ofja testamentary, guasdian .gndiof laiguardiam appoirited 'bythe 
Courtishall be limited byithriternds dfisthd WAstoumertlo? Of the 
orAge appointing bigu YEE questionidhemiubises As fouthe 
effect. of an. anano ofthe-miner’s- property as hea ane 
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the guardian in excess of those powers and S. 30 provides that 
such a disposal of immoveable property is voidable at the in- 
stance of any other person affected thereby, as, e.g., the minor. 
Upon the same principle we think that an alienation effected by 
a natural guardian suchas a mother will be voidable and not 
void. If itis voidable, the question of limitation will arise in 
the connected appeals and may be dealt with here. The only 
cases cited to us relate to Hindus but we think that the same 
principles will apply because the reasoning is quite general. In 
Dip Chand v. Munni Lali it has been held that Art. 44 of the 
Limitation Act applies, the learned Judges observing 


“the words of this article are very general and have application to every case 
in which a ward, on attaining majority, impugos the transfer made by his 
or her guardian during his or her minority, and there is absolutely no warrant 
for restricting the application of that article to cases of transfers made by a 
certificated guardian.” 


It is added that the word “guardian” as used in the article 
is of general import~and includes natural and testamentary 
guardians and guardians appointed by Court. Similar views 
have been expressed by this Court in M unugarra Satya- 
lakshmi Narayana v. MunugarraJagannadhame and Arumugam 
Pillai v. Panayadian Ambalam’. We conclude therefore that 
a minor must sue within the three years allowed by the article 
for a declaration that the transaction is not binding upon him. 


The second question raised with regard to the sale is 
whether it was in the interests of Lydia Kent. The learned 
City Civil Judge has discussed this matter from various points 
of view and has come to the conclusion that Caroline Kent was 
not a free agent and that the price paid for the property was 
inadequate. 


[His Lordship discussed the evidence and continued :] 

We see no reason to differ from the view that it was not 
in the interests of the minor daughter and not binding upon 
her. The learned City Civil Judge has given her a decree 
declaring this and that she is entitled to a one-third share in the 
property. But this is to lose sight of the fact that the property 
as gifted to the mother and the daughters was sub ject to the 
two mortgages of 1913, and these having been executed by the 
father were binding upon them. They were discharged out of 


eee 


I, (1929) I.L.R. 52 All. 110. 2, (1917) 34 M.L J. 229. 
3. (1920) 40 M. L. J. 475. 
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the sale price and accordingly the vendee must have a charge 
upon the property to the extent of the sum so paid. This 
would have amounted, it is calculated, at the date of sale to 
Rs. 1,058. The decree will be modified accordingly. Further 
the Lower Court has only given a declaration and has added a 
note that the plaintiff undertakes to take her remedy of parti- 
tion in execution. This is not the correct course. The plaint 
asks for partition as well as for a declaration and there should 
have been a preliminary decree for partition. We accordingly 
pass such a decree and the case will be remitted to the Lower 
Court to proceed with the partition and pass a final decree. 
Having regard to the indivisibility of the property, recourse 
should, if necessary, be had to Ss. 2 and 3 of the Partition Act 
(IV of 1893). This disposes of C. C. C. A. No. 18 of 1931, 
in which the appellant has succeeded only with regard to the 
charge for the mortgage debt. Each party will bear their own 
costs throughout. 


Of the suits out of which the other two appeals (Nos. 34 
and 35 of 1931) arise, O.S. No. 615 of 1929 was brought by 
the two daughters against Birchand and another Sowcar, and 
impleading the mother, for a declaration that two mortgages 
effected by the last-named on the 5th April, 1918 and the Sth 
July, 1922, upon the rear half of the property are not binding 
upon them. 

[His Lordship after discussing the evidence dismissed the 
suits as agairtst the Ist plaintiff and decreed the same in partas 
against the 2nd plaintiff and further directed that the appellants 
should pay the costs of the contesting respondents. ] 

B. V. V. ‘Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


Kotla Venkataswamy .. Appellant* (Plaintiff) 
U. 
Chinta Ramamurthy and others.. Respondents (Defendants). 


Company—Articles of Association—Requirement by a specific rule that 
all transactions and instruments on behalf of the company to be signed by 
three persons—Execution of morigage deed by only teoo—Whether valid and 
binding on the company—Obligations on the part of a person advancing loans 
to the company, what are—Denial by words ‘not admstied’ in the written state- 
ment of the plaint averments—Whether sufficient to throw burden of proof 
on plaintif—Ctvil Procedure Code, O. 8, R. 5. 











* S.A. No. 1111 of 1929. 16th January, 1934. 
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The plaintiff as assignee of a mortgage deed, executed on behaif ofa 
company by the working director and the secretary, sued to enforce the 
mortgage bond. , The company having gone into liquidation, the mortgaged 
property was sold and eventually purchased by thé 4th defendant. The plaint 
averred that “the debt was regularly contracted in accordance with the powers 
and authority possessed by the said director and Secretary under the articles 
of the said company and the special resolutions passed from time to time”. 
The 4th defendant in his written statement did not admit the execution of 
thé mortgage deed on behalf of the company, as the executants were not by 
themselves competent to contract for or charge the property of the company. 
On objection first that the form of this denial was not sufficient non-admis- 
sion by the defendants in order to throw on the plaintiff the burden of proof, 

Held, that R, 5 of O. 8, Civil Procedure Code, provided for a traversal im 
that form of a statement in the plaint. 

Rajagopalachariar v. Bashachariar, (1924) 47 M.L.J. 520, followed. 

Held further, (1) that the mortgage was not binding on the company as 
the Secretary and Working Director were not by themselves legally competent 
to execute the mortgage deed in so far as the requirement in the Articles of 
Association compelled the necessity of three persons, namely, Working 
Director, Managing Director and the Secretary to sign all instruments 
on behalf of the company; 

(2) that since a person dealing witha company was obliged under the 
Company Law, to have read the Companies Act and the Articles of Associa- 
tion of the particular company he was dealing with and thus to have had a 
constructive notice of their contents, the plaintiff’s assignor at the time of 
advancing the loan ought to have informed herself of the necessity, under 
the Articles of Association, of three specified signatures for the mortgage 
deed she wished to take from the company. Notwithstanding therefore that 
the mortgagee might have acted in good faith and that her money might have 
been applied to the purpose of the company, the bond wag nevertheless 
invalid. . 

Palmer’s Company Law, 14th Ed., p. 38 and Charnock Collieries Co., Ltd. 
v. Bholanath D har, (1912) I.L.R. 39 Cal. 810 at 819, referred to. 


Appeal against the decree of the District Court of Vizaga- 
patam in A. S. No. 220 of 1926 preferred against the decree of 
the Court of the Subordinate Judge of Vizagapatam in O. S. 
No. 32 of 1924. 


P. Venkataramana Rao, M. Appalachariar and J. Laksh- 
mayya for appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for respond- 
ents. 

The Court delivered the following 


, JUDGMENT.—The plaintiff, who appeals, sued to enforce a. 
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the mortgaged property was sold and eventually purchased by 
the 4th defendant. The mortgage deed was signed by the 
Working Director and by the Secretary of the Company (the 
Ist and the 2nd defendants). The plaint avers that the “debt 
was regularly contracted in accordance with the powers and 
authority possessed by the said director and secretary under 
the articles of the said Company and the special resolutions 
passed from time to time”. The 4th defendant in his written 
statement says that he does not admit the document was exe- 
cuted by and on behalf of the Company, the Ist and 2nd 
defendants not being competent to contract loans, much less to 
charge the property of the Company. Objection is taken to the 
form of this statement, the contention being that it is not 
enough to say that a fact is not admitted in order to put the 
plaintiff to the proof of it and an English case, Rutter v. 
Tregenil, is cited. But I have not been shown what are the 
terms of the rule which was in question in that case, and it is 
clear that O. 8, R. 5, Civil Procedure Code, provides for the 
traversal of a statement in the plaint, in this form. Thereisa 
decision to this effect in Rajagopalachariar v. Bashyachartar?. 

The main point in dispute is whether the mortgaged bond 
was validly executed so as to make the Company liable. Both 
the Courts below have answered this in the negative. It has 
been sought to raise two further questions here, assuming that 
it was not so valid. It is said in the first place that the 
Company subsequently ratified the instrument and secondly, 
ihat if the money was applied to the Company’s purposes the 
creditor would have an equitable charge for the debt upon the 
Company’s property. Neither of these two matters was made 
the subject of an issue at the trial. The Additional Subordinate 
Judge, as he says at the end of paragraph 9 of his judgment, 
thought that he was concerned only with the validity and 
binding nature of the mortgage deed, and although some traces 
of these alternative positions are to be found in the plaint, it is 
clear that no issues were sought in regard to them. Whether 
or not the subsequent action of the Company amounted to 
ratification is clearly a question of fact. It is also a question 
of jfatt.whether the 4th defendant took a sale. oftheiproperty 
in such cifeuinstances:as would qualify the plamtiff to: ‘take 
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exist Over it. Since no satisfactory explanation is forthcoming 
for the failure to bring these questions to trial, I do not feel 
justified in entertaining them in second appeal. 


Article 15 of the Company’s Articles of Association pro- 
vides as follows :— 

“All deeds, hundies, cheques, certificates and other instruments shall be 
signed by the Managing Director, the Secretary and the Working Director 
on behalf of the Company, and shall be considered valid.” 

The suit document, as has been said, is signed only by the 
Secretary and the Working Director,and not also by the 
Managing Director. It is said, but not very satisfactorily 
proved, that the Managing Director had been dismissed and 
was under prosecution on a criminal charge at the time the 
document was executed. The mortgage in fact recites that part 
of the money was wanted for the costs of thiscase. The mere 
fact however that the services of the Managing Director were 
no longer available to the Company will not make execution 
by the remaining officers any the more valid. It is suggested 
that this requirement in the Articles of Association relates only 
to the formal process of signing and not to the power of 
sanctioning exercisable on behalf of the Company. Ido not 
agree with this. In the absence of any specific provision, S. 67 
of the Companies Act then in force (VI of 1882) provides 
that a “contract by law required to be in writing signed by the 
parties may be made on behalf of the Company in writing 
signed by any person acting under the express or implied 
authority of the Company,” and R. 55.of the rules framed 
under the Act for the regulation of a limited Company (appli- 
cable in the absence of specific rules made by the Company 
itself) vests such a power in the directors. Unless therefore 
Art. 15 is intended to authorise the three officers named to 
execute deeds on behalf of the Company, that power must 
reside only in the body of directors as a whole. I have no 
doubt therefore that the Secretary and the Working Director 
by themselves were not legally competent to execute the mort- 
gage deed. Some attempt appears to have been made to show 
that the Company had specially authorised these two officers to 
borrow money, but the learned District Judge has found this 
not proved and this finding being one of fact is final. 


It is further argued that even if the execution of the 
bond was marked by irregularity, yet the mortgagee is entitled 
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to enforce it upon the general principle that there was every 
reason to believe that the officers who executed it had authority 
to do so. This point has been discussed by the learned District 
Judge and I think the view which he has taken of the law is 
correct. There are undoubtedly cases in which the principle 
just referred to has been recognised, the leading case being 
The Royal British Bank v. Turquand1. In that case as between 
the directors and the shareholders the directors exceeded their 
authority, but this was not known to the plaintiffs and no 
illegality appeared on the face of the bond, nor were the share- 
holders prejudiced. If an illegality does appear on the face of 
the bond, the plaintiff will not be thus protected. What are 
the obligations of a person dealing with a Company will be 
found given at length in Palmer’s Company Law, 14th Edition, 
page 38. He must be taken to have read the Companies Act 
and the Articles of Association of the Company he is dealing 
with, and thus to have had constructive notice of their contents. 
{See also Charnock Collieries Co., Lid. v. Bholanath Dhar®.) 
Now it is evident in the present case that if the mortgagee had 
so informed herself she would have discovered that a deed 
such as she took requires execution by the three specified 
officers of the Company and she would have refrained from 
advancing her money upon a bond executed as is the suit bond. 
In place of the vague recital of authority which the mortgage 
bond contains reference would properly have been made to the 
article empowering the signatories to act in this respect. 
Notwithstanding therefore that the mortgagee may have acted 
in good faith and that her money may have been applied to the 
purposes of the Company I find it impossible to differ from the 
view taken that the bond is nevertheless invalid, and that the 
plaintiff cannot recover upon it, and since this is the only 
substantial issue which was properly tried, the only course was, 
I think, to dismiss the suit. The second appeal is dismissed 
with costs of 4th respondent. The memo. of objections is 
dismissed. 


K. C. Appeal and memo. of objections dismissed. 





1. (1855) 5 El. and BL. 247: 119 E.R. 474, 2. (1912) LL.R. 39 Cal, 810 at 819. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE BARDSWELL. 
Duraipandian, minor, by his mother 


and guardian Karuppayee Ammal `.. Petitioner* (Res- 
v. pondent) 

Solaimalai Pillai and others .. Respondents (Pett- 
itoners). 


Civil Procedure Code (V of 1908), O. 33, R. S5—Petition filed by father 
to sue in forma pauperis—Death pending final order—His sons as legal re- 
presentalives applying to be added as parties on payment of Court-fees— 
Whether they are entitled to continue the petition. 


Where a petition for leave to sue in forma pauperts was presented by the 
father of the respondents, and before final orders had been passed on it the 
father died and subsequently the respondents applied to be joined as his legal 
representatives seeking as well to go on with the suit on payment of the 
necessary Court-fees, on the question whether the order of the Lower Court 
permitting the respondents to be added as petitioners and that the petition be 
registered as a suit on the payment of Court-fee was correct, 


Held,that the order permitting the respondents to be joined as legal 
representatives of the deceased applicant and upon their paying the necessary 
Court-fees to be allowed to register the petition of their father as a suit was. 
correct. 

The right to pay Court-fee is not a personal right as the right to sue 
in forma pauperis, and since an application to sue as pauper can be treated as 
an insufficiently stamped plaint, the act of the respondents in applying to join 
as legal representatives in order to continue the petition filed by their father to 
sue in forma pauperis but only on payment of the necessary Court-fees, 
should be allowed to be taken as instituted as from the date when their father 
filed the pauper petition; there is no difference in principle between this case 
and the Privy Council decision in Stuart Skinner v. Wilham Orde, (1879) L. 
R. 6 I.A. 126: ILL.R. 2 All. 241 (P.C,). 

Lalit Mohan Mandal v. Satish Chandra Das, (1906) I.L.R. 33 Cal. 1163, 
Subbiah v. Sundara Boyamma, (1927) I.L.R. 51 Mad. 697: 54 M.L.J. 582 and’ 
Ramakrishna Aiyar, In re, (1924) 21 L.W. 550, referred to. 


Petition under S. 25 of Act IX of 1887 and S. 107, 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge of Madura, 
dated 16th October, 1933 and made in I.A. No. 318 of 1933 in 
O.P. No. 21 of 1933. 

K. V. Srinivasa Atyar for petitioner. 

K Venguswami Aiyar for respondents. 

The Court delivered the following 

JUDGMENT. —A petitior (O-P:; No. 21 of 1933) for leave 
to sue în forma pauperis was presented by the father of the 
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present respondents. Before final orders could be passed on 
that petition the person who had presented it died. His sons, 
the respondents to this petition, then applied to be joined as his 
legal representatives. They did not want to sue in forma pau- 
peris but sought to go on with the suit which their father had 
wanted to file, on payment of the necessary Court-fees. The 
Additional Subordinate Judge has ordered that the petitioners 
are to be added as petitioners 2 to 4 in O. P. No. 21 of 1933, 
and that that petition is to be registered as a suit on their 
paying the necessary Court-fee. This petition is for the 
revision of that order. 

The learned advocate for the petitioner relies on Lalit 
Mohan Mandal v. Satish Chandra Das1 in which it was pointed 
out that the right to apply to sue as a pauper was obviously a 
personal right and could not survive to the legal representative 
who mightor might not be a pauper himself. What the legal re- 
presentative could do was to present a fresh application, if he was 


himself a pauper, for permission to sue or to institute a suit’ 


for the same relief which the deceased had sought to recover. 
That was a curious case in which an application for leave to 
sue was struck off, in what circumstances it did not appear, 
but apparently because the applicant had died before final 
orders could be passed on it, and his son upon attaining 
majority, some fifteen years later, prayed that he might be 
substituted for his deceased father and that he might proceed 
with the application. This decision, which was that of a Bench, 
has been followed by a single Judge of this Court, Srinivasa 
Atyangar, J. in Subbiah v. Sundara Boyamma? but that 
learned Judge does not appear to have agreed with everything 
that was said in the course of it. The circumstances of the 
case dealt with by him were not quite the same as those of Lalit 
Mohan Mandal v. Sattsh Chandrai. A person who had applied 
for leave to sue in forma pauperis had died while the appli- 
cation was still pending and his mother, as his legal represen- 
tative, then applied to be brought on the record in his place and 
to be allowed to proceed with the application. Srinivasa Aiyan- 
gar, J. held that a petition for leave to sue in forma pauperis 
was admittedly a personal application on a personal ground, 
and that as the right so to sue was a personal right it could not 
eee 
1. (1906) LL.R. 33 Cal, 1163. 
2. (1927) I.L.R. 51 Mad. 697: 54 M,L.J. 582, 
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- „víve to the legal representative of the deceased applicant. 


At the same time, however, the learned Judge pointed out that 
there was nothing in the mother’s petition to the effect that she 
was prepared to continue the proceedings paying the necessary 
Court-fee in respect of the petition, allowing it to be treated as 
a plaint, or anything to show that she herself was a pauper. 
Had there been any offer to pay Court-fee he would have been 
prepared to consider it and have been willing to afford an 
opportunity, by giving time, or otherwise to continue the 
proceeding asa suit. It may be said that these remarks were 
obiter and not necessary to the decision, but they were made 
with reference to Ramakrishna Atyar, In rel, a case decided by 
Jackson, J. In that case a petition had been presented asking 
for leave to prefer a second appeal and there was also another 
petition asking that the delay which had occurred in presenting 
the petition for leave might be excused. Before these petitions 
could be disposed of the party who had put them in died 


-and Radhakrishna Aiyar, who claimed to be his legal 


representative, sought to be joined as a party to the petition 
for excusing the delay. He did not allege that he was himself 
a pauper. The finding of the learned Judge was that the 
assignee of the patiper must pay the necessary Court-fees or 
else have himself gua pauper declared entitled to ‘sue’ in 
forma pauperis before continuing the proceedings. The order 
was one allowing a month’s time for paying Court-fees. Itis 
true that the procedure with reference to applying for leave to 
appeal as a pauper is somewhat different from that for applying 
for leave to sue as such. In the case of an appeal the memo- 
randum of appeal has to be accompanied by an application for 
leave, whereas in the case of a suit the prayer for leave is 
contained in an application which has to be drawn upasa 
plaint and which itself becomes a -plaint upon leave being 
granted, and the plaint then dates as if it had been presented 
at the time when it was put in as an application; but I do 
not think that this difference in procedure makes any 
difference in, principle between applications for leave to sue 
in forma pauperts and applications for leave to appeal as 
such. There is plenty of authority for the view that, 
once leave has been granted to sue as a pauper, the suit can be 
continued by a legal representative, though there has been a 


Uaa 


1, ` (1924) 21 L. W. 550. 
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difference, with which I am not now concerned, as to whether 
or no the legal representative if not himself a pauper has to 
pay Court-fee. Of course when leave to sue has been given 
there is definitely a plaint before the Court and a suit has been 
registered (O. 33, R. 8). An application for leave to sue in 
forma pauperts on the other hand is not a plaint, and the 
question is whether it can be treated as an inchoate plaint to 
which S. 149 can be applied. That section cannot apply, in the 
case of a legal'representative who is not a pauper, to the 
application for leave to sue as a pauper as such, but if the 
application is to be regarded not merely in that light but also 
as an inchoate plaint which will develop into a plaint on certain 
conditions being fulfilled, then O. 22, R. 1 read with S. 141 
will apply and there can be a substitution of the legal represen- 
tative for the original would-be plaintiff. In the case ofa 
pauper suit that has been admitted, the plaintiff has two 
positions, that of a pauper which is his personal position, and 
that of an ordinary plaintiff. So, too, I take it, an applicant 
for leave to sue in forma pauperis occupies two positions, one 
of these being what may be called the general one of a would- 
be, plaintiff, and the other the particular one of a person 
wishing his plaint to be entertained without a Court-fee being 
paid on it. That his application may be considered as an 
inchoate or incomplete plaint is indicated by what is the practice 
of this High Court, though it is not that of all the High Courts, 
of allowing Court-fee to be paid by the applicant, on his 
application for leave to sue as a pauper being refused, and 
dating the filing of the plaint on such payment from the day 
on which the application was filed. This practice has been 
allowed by this Court in a number of decisions. It has been 
held, too, by the Privy Council in Stuart Skinner alias Nawab 
Mirza v. William Ordet that when a person who had at first 
appliedfor leave to sue în forma pauperis sought for permission 
before the enquiry had been made into his pauperism, to pay 
the necessary Court-fee, and it was found that he had acted all 
through in good faith, his petition could, on such payment, be 
allowed and his suit should be taken as instituted from the date 
when he filed his pauper petition. As pointed out in that 
decision the defendant so far from being a sufferer by the 
change is benefited as both parties will go on with the litigation 
ee eke ee 

1. (1879) L. R. 6 I. A. 126: I. L. R. 2 All, 241 (P. C.). 
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on equal terms. It is also remarked that though the analogy is 
not perfect what has happened is not at all unlike that which 
so commonly happens in Indian Courts that a wrong stamp is 
put upon the plaint originally and the proper stamp is after- 
wards affixed. It 1s to be observed that in the Privy Council 
case, as in this case, permission to pay the Court-fee was asked 
for before the question of pauperism had been decided. The 
difference between the two cases is that in the one it was the 
original applicant who sought permission to pay the Court-fee 
while in the other it was his legal representatives that did so. 
But I take it that this makes no difference in principle. The 
right to pay Court-fee is not a personal right and the point is 
that an application to sue as a pauper can be treated as an 
insufficiently stamped plaint. 


I find then that the learned Subordinate Judge has passed 
a correct order in allowing the respondents here to be joined as 
legal representatives of the deceased “applicant and to pay the 
Court-fee upon which payment the application is to be filed as 
a suit. This revision petition is therefore dismissed with costs. 
K. C. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE MADHAVAN NAIR AND MR. 

JUSTICE JACKSON. 

The Unıted India Life Assurance Co., 


Ltd. and others .. Appellants* (Defendants 
1 and 2,4 to 6 and 9) 


V. 
S. Krishna Rao and others .. Respondents (Plaintiffs 
1 and 2 and Defend- 


ants 3, / and 8). 

Company—Life Assurance—Policy-holders Trust Fund—Money out of 
sucha Fund to be spent on constructing a house—Directors’ resolution— 
Majority passing resolution to spend the Trust Fund money on constructing a 
house beyond cost originally proposed—Articles of Assoctation— Purchase 
of house property’—Whether distincttonimported by articles into ‘ acquiring’ 
and ‘buying’ a house property—Ultra vires the powers of the Board of 
Directors to decide by majortty—Delegation to a sub-committee how far 
legal—Trusts Act (II of 1882), S. 47. 


The directors of a Life Insurance Company passed unanimously a 
resolution sanctioning a total cost not exceeding 3 lakhs of rupees for 
constructing a building on a purchased site, from out of the moneys of the 
Company’s Policy-holders’ Trust Fund. At a subsequent meeting of the 
directors, a resolution was passed by the majority, two directors dissenting, to 








* C. C. C. A. No. 49 of 1933, 19th December, 1933. 
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ccnstruct a building at a cost of 3 lakhs but with foundation as fora building 
that would ultimately cost 4 lakhs and odd. By a certain rule relating to 
the administration of the Policy-holders’ Trust Fund, the ‘Trust Fund 
could he invested 1n the purchase of house property by a unanimous resolution 
of all directors. The question raised was whether the resolution of the Board 
of Directors sanctioning the construction and equipment of a building 
instead of purchase was ulira vires and whether in caseit was not ultra 
vires, the action of the majority of the directors in passing a resolution 
to allow the building of a house which would ultimately exceed the specified 
bounds of Rs. 3 lakhs was illegal and improper, 

Held, that the action of the majority of directors could not be justified, 
because it required a unanimous decision to purchase any specified property. 

There must be unanimity of opinion amongst the directors not only with 
regard to the expenditure of money but also with regard to the item of 
Property that 1s sought to be bought. It ıs the duty of the directors to decide 
whether the house in question was suitable anda sub-committee can only be 
employed io ascertain property, the purchase of whichis to be sanctioned 
unanimously by the directors. The main duty cannot be delegated as made 
clear by S. 47 of the Trusts Act, but in the regular course of business the sub- 
sidiary duty of purchasing a property which the directors have already 
decided to be suitable can be delegated to a sub-committee, 

Per Madhavan Nair, J—Art. 116-A (l-i) of the rules relating to Policy- 
holders’ Trust Fund Administration empowering the directors by a unanimous 
resolution to ‘ purchase house property’ did not permit any such alternative 
as building a house. From the other articles, namely, Arts. 105-G and 175 of 
the Articles of Association, 1t could be seen, the framers were quite alive to 
the distinction between ‘ acquiring’ and ‘erecting’ a house, 

Per Jackson, J.— Purchase’ is not a term of art (except in the context of 
purchase as opposed to inheritance) and ıt means no more than the acquisition 
of house propertv. There is no real distinction between acquiring by 
building and acquiring by buying. One need not be more speculative than the 
other, and the requirement of the trust is satisfied if its funds are invested in 
this class of property. The succinct phrase ‘ purchase of house property’ in 
the Trust provisions does not necessarily imply that they may not erect 
buildings, so long as ‘purchase’ includes both building and buying. 


Appeal against the decree of the City Civil Court, Madras; 
in O. S. No. 918 of 1933. 


S. Srinivasa Aiyangar, V. V. Srinivasa Aiyangar, 
K. S. Rajagopala Aiyangar and K. Venkataramani ‘for 
appellants. | 

T. R. Venkatrama Sastri, C. Brooke Elliot, S. Venkata- 
rama Aiyar, C. Somasundaram Chettiar, S. Parthasarathy, 
V. K. Tiruvenkatacharit, T. P. Gopalakrishna Aiyar and 
K. Sankara Sastri for respondents.’ i 

The Court delivered the following 

JUDGMENTS. Madhavan Nair, J.—Defendants 1, 2, 4,5, 6 
and 9 are the appellants. The Ist plaintiff isa shareholder 
and the 2nd plaintiff. a policy-holder in the United India Life 


Assurance Co., Ltd., the 1st defendant. Defendants 2 to 9 are 
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the directors of the said company, of whom the 9th defendant, 
Mr. M. K. Srinivasan, is the Managing Director. 

This appeal arises outof a suit instituted by the plaintiffs 
for an injunction restraining the United India Life Assurance 
Co., Ltd. and its directors from spending the money of the 
policy-holders on the construction of a building on a site 
purchased by the company at Calcutta from out of the Policy- 
holders’ Trust Fund. 

In September, 1932, the United India Life Assurance 
Company bought at Calcutta from the Calcutta Improvement 
Trust a vacant site valued atabout Rs. 91,000 odd for the 
purpose of erecting a building on it. On the 12th October, 1932, 
a unanimous resolution was passed by all the directors of the 
company that a suitable building be constructed on the said plot 
at a total cost not exceeding three lakhs of rupees and that the 
amount actually expended or incurred for such building but 
within the limit of three lakhs of rupees be paid out of the 
Company Policy-holders’ Trust Fund (see Ex. A). At the same 
meeting a committee of five persons was appointed to take the 
necessary steps for the commencement, construction and com- ` 
pletion of the building by approving plans, designs, inviting 
tenders, etc., and paying from time to time out of the Policy- 
holders’ Trust Fund amounts payable in respect of the building 
but “ within the sanctioned limit of 3 lakhs of rupees aforesaid”. 
It appears that in pursuance of the resolution in March, 1933, 
the company obtained estimates for putting up a building of 
five storeys at a cost of Rs. 2,75,000 and that this scheme was 
approved by the committee appointed by the directors. But this 
scheme was, however, abandoned in favour of another one, 
according to which the construction of the building would cost 
Rs. 4,22,000. On the 17th July, 1933, the committee resolved 
unanimously “that the limit of the cost of the building at 
Calcutta be fixed at Rs. 4,10,000 in place of the limit of 3 lakhs” 
and that the necessary sanction or approval of the Board in 
respect of this increased limit should be obtained (see Ex. C). 
On the 2nd August, 1933, a meeting of the directors was held, 
but at this meeting the 3rd defendant, Mr. P. N. S. Ayyar, was 
absent. The meeting approved of the recommendation of the 
committee that the limit of the cost of the building be fixed at 
Rs. 4,10,000 in place of 3 lakhs and the necessary sanction 
asked for was accorded. From the marginal note of the minute 
it appears that the question was raised, “Is it not necessary 
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to obtain the approval of the absentee member of the Board for 
this resolution?” Below this note we find the following one 
signed by the Managing Director “ it would be duly sought”. 

The question raised in the marginal note referred to above 
has obviously reference to R. 116-A (1-i) of the rules relating 
to the administration of the Policy-holders’ Trust Fund. This 
rule says that 
“the moneys, funds and assets of the Policy-holders’ Trust Fund shall be 
invested by the directors from time to time in any or all of the following 
investments and subject to the conditions or limitations mentioned herein 
below: (a) by a unanimous resolution of all the directors for the time being 
of the company (1) in the purchase of (ù) ‘house property’.” 

As the resolution passed on the 2nd August was not the 
resolution of all the directors owing to the absence of 
Mr. P. N. S. Ayyar, it was communicated by the Managing 
Director on the 14th September to the absentee director by 
letter, Ex. H, in which his opinion in respect of the resolution 
aforesaid was solicited. On the 16th September, 1933, 
Mr. P.N.S. Ayyar replied, giving reasons, “that the proposition 
does not appeal to me and I am therefore unable to agree to 
the Board Resolution No. 2370, dated 2nd August, 1933”. In 
consequence of his objection the Building Committee on the 27th 
September, 1933, resolved (1) that the scheme should be 
re-arranged so as to make the total expenditure fall within 
the original sanctioned limit of 3 lakhs, and (2) that Messts. 
Ballandie, Thompson and Mathews, architects, should be 
requested ‘ to have the matter re-planned in such a way that 
the construction is to be proceeded with as far as the limit of 
3 lakhs will allow (the said sum to include the architects’ fee), 
but that the foundations and steel stanchions be so planned and 
laid as to eventually make the building, by further additions, a 
six-storeyed building as per the architects’ design.” (See Ex. K.) 
On the same date the Managing Director wrote to the 
architects authorising them “ to have the foundation prepared 
as for a six-storeyed building and also the steel stanchions for 
the portions which can be constructed within the present 
limit of cost but of such strength as should eventually be 
capable of supporting a six-storeyed building.” The com- 
mittee also asked them for detailed suggestions and views 
as to the kind of building and accommodation that could 
be provided within the revised limit of 3 lakhs (see Ex. 
L). Onthe 5th October the architects telegraphed that the 
report would follow in a few days. (See Ex. M.) On the 
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‘7th October, 1933, referring to Ex. M, the Managing Director 


telegraphed authorising Messrs. Ballandie, Thompson and 
Mathews to proceed with the foundation (see Ex. N). On 
the 10th October, 1933, a meeting of the Full Board of Direc- 
tors was held to examine the situation. At this meeting 
Mr. P. N.S. Ayyar delivered a note for consideration ın which 
he stated: 


«Tt is not within the powers of the committee to sanction the erection of 
a three-storeyed building at a total cost of 3 lakhs. The building contemplated 
by the relative Board resolution was one of five storeys.” 


This objection was overruled by the Board by a majority 
of 6 to 2 and the action of the committee was approved. 

The two dissenting members at the meeting were Messrs. 
P. N. S. Ayyar and R. Rangachariar, another director. 

This suit by the plaintiffs was instituted on the 23rd 
of October, 1933. In support of their suit, the plaintiffs alleged 
two grounds: (1) that the resolution of the Board of Directors 
to invest money of the Policy-holders’ Trust Fund in house 
building is ultra vires as it contravenes R, 116-A (1-1) of the 
Policy-holders’ Trust Fund Deed, read with Arts. 105-G and 
175 of the Articles of Association; and (2) that while the 
original proposal was to construct a building for 3 lakhs of 
rupees, the subsequent proposal of the Board by a majority to 
construct a building with foundations as for a building costing 
4 lakhs and odd of which 3 lakhs ought to be spent for the 
present, is wholly improper and illegal. The 3rd defendant, 
Mr. P. N.S. Ayyar, supported the plaintiffs. Defendants 2, 
4, 5, 6and 9 opposed this suit stating that the resolution of the 
‘Board is intra wires and that the action of the directors in 
ordering the construction of a building with foundations as 
for a building which would ultimately be a six-storeyed build- 
ing costing Rs. 4,10,000 is proper. Defendants 7 and 8 filed 
affidavits supporting neither party. 

On the above contentions two issues were raised before the 
City Civil Judge: (1) Whether the resolution of the Board 
of Directors passed on the 12th day of October, 1932, sanction- 
ing the construction and equipment of a building ata total cost 
not exceeding 3 lakhs is ultra vires? This issue, shortly stated, 
raises the question whether it is competent to the Board of 
Directors even by their unanimous resolution to invest money, 
belonging to the Policy-holders’ Trust Fund in constructing a 
building when the Articles of Association authorised them to 
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invest money only in the purchase of house property. (2) If 
the resolution is not ulira vires, is the action of the majority of 
the Board of Directors to put up a building at a cost of 3 lakhs 
but with foundations and steel stanchions as for a building 
that would ultimately cost Rs. 4,10,000, illegal and improper? 
This issue raises the question whether the original scheme as 
modified at the last meeting of the directors can be accepted 
having regard to the fact that two of the directors did not 
approve of the modification. On both the issues the learned 
City Civil Judge found against the appellants and in the result 
the plaintiffs’ suit was decreed as prayed for. 


In order to succeed in this appeal the appellants must 
obtain a decision in their favour on both the above points. If 
either of the points is decided against them the appeal will 
have to be dismissed. 


I propose to deal with the second issue first. According to 
R. 116-A (1-1) money of the Policy-holders’ Trust Fund can 
be invested in the purchase of house property only by a unani- 
mous resolution of all the directors. The original resolution was 
that a suitable building be constructed and equipped at a total 
cost not exceeding 3 lakhs out of the Company’s Policy-holders’ 
Trust Fund. This no doubt had the approval of all the direc- 
tors and would be intra vires of their powers under R. 116-A 
(1-i) if constructing a building would amount to ‘purchasing 
house property’. The next resolution of the Board of Directors 
was to put up a building with foundations as for a six-storeyed 
building which would ultimately cost 4 lakhs and odd though 
for the time being it restricted the amount to 3 lakhs, that is, 
the amount sanctioned in the original resolution. This resolu- 
tion, as already observed, did not have the unanimous support 
of the entire body of directors inasmuch as two of them, 
Messrs. P. N. S. Ayyar and R. Rangachariar, dissented. The 
question is whether the later resolution can be enforced having 
regard to the fact that it was not supported by the unanimous 
consent of the directors. On behalf of the appellants it is 
argued that inasmuch as the amount of expenditure with 
respect to the building is restricted to 3 lakhs andthe resolution 
sanctioning the construction of a building spending that amount 
had the approval of the entire Board of Directors, it 1s not 
necessary to secure thé approval of the Full: Board once again 
for putting up a building with that -amount. On behalf of the 
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respondents it is argued that though the later resolution 
restricts that expenditure to 3 lakhs, the building that will be 
erected in pursuance of that resolution must necessarily be 
different from the building that was contemplated by the 
original resolution and this being so, it cannot, be said that 
there was unanimous opinion for the purchase of house pro- 
perty amongst the directors to make their resolution legal 
within Art. 116. Shortly stated, the argument of the respond- 
ents is that there must be unanimity of opinion amongst the 
directors not only as regards the amount that should be invested 
but also as regards the form and shape of the building and 
unless there is such unanimity no building should be put up. 
It is clear that the building that will be put up in pursuance of 
the later resolution is bound to be different in various respects 
from the building that was contemplated to be put up under the 
original resolution. This was clear to the minds of the 
directors who passed the later resolution, for the committee 
requested the architects to have the matter re-planned, that the 
foundations and steel stanchions should be so planned and laid 
as to eventually make the building by further additions a six- 
storeyed building. (See Ex. K, para. 2.) What the difference 
between the two schemes would be when given effect to, though 
the amount of expenditure for both the schemes was restricted 
to 3 lakhs, is clearly stated in Ex. K itself. In para. 1 the 
committee state: 


“The only question therefore for consideration is whether the building 
should straightaway be constructed on that basis (that is, on the plan involv- 
ing the expenditure of 4 Jakhs and odd) or whether the building should now 
be finished half-way, the remaining being left over for completion at a later 
time. It was hoped that the former course would still be feasible after, 
discussion with Mr. P. N.S. Ayyar. If, however, such a course should not be 
feasible, the lattercourse be adopted and the building be proceeded with 
within the total cost originally sanctioned of 3 lakhs.” 

This statement in the resolution makes the distinction clear 
beyond any doubt. If it is decided by the unanimous resolution 
of the directors that a house should be bought for a definite 
amount, can it be said that the objection of some of the direc- 
tors to the specific house selected for purchase by the majority 
can be overlooked and that the selection of the house is validly 
supported by the unanimous opinion of the directors, because 
there was their unanimous support to the decision that a house 
should be bought investing on it a certain amount? I think 
not. In my opinion there must be unanimity of opinion 
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amongst the directors not only with regard to the expenditure 
of money but also with regard to the item of property that is 
sought to be bought. It is not enough to say by a unani- 
mous decision that a house should be bought investing a 
certain amount of money, but there must be unanimity with 
regard to the house also that is to be bought. In other words, 
there should be unanimity of opinion both with regard to 
the amount of money that should be spent and also with re- 
gard to the house that should be purchased by the expenditure 
of that amount; if not, it cannot be said that there was unani- 
mity of opinion of the directors for purchasing house property 
as contemplated by R. 116 of the rules relating to the trust 
fund. 


In this connection I must refer to another argument of 
Mr. Srinivasa Aiyangar, that it having been decided by the 
Full Board of Directors that the building should be erected at 
a cost of 3 lakhs, the duty of deciding which kind of building 
should be constructed may well be delegated to a committee as 
it has been done in this case and their decision cannot be 
questioned on the ground that it has not proved acceptable to 
the entire body of the directors. That this argument cannot be 
accepted is made clear by S. 47 of the Trusts Act. The duty 
of buying property which has been selected by the entire body 
of directors can be delegated but not the duty of deciding 
which house in question should be purchased. 


Having regard to my view of issue 2, it is not necessary 
to decide the question raised in issue 1. However, as the 
question was argued, I shall record my opinion on it very 
briefly. The question is whether under Art. 116-A (1-1) the 
purchase of house property would include within its meaning 
laying out money in building houses. If the meaning that the 
framers of the articles of association intended to put on the 
expression ‘purchase of house property’ in Art. 116 can be 
found out clearly from the language used by them in some of 
the other articles of association, i.e., of the articles of associa- 
tion readas a whole making the meaning of the expression clear, 
then I think effect should be given to that meaning; and we 
should not allow ourselves to be influenced by decisions which 
may have a general bearing on the point. In fact, in sucha 
case there can be no room to look for guidance to decisions 
unless of course there are express decisions which have inter- 
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preted the meaning of this particular expression. The question 
is not to be treated as an abstract proposition of law if there is 
clear indication that the company intended that the expression 
should be understood in a particular manner. Ex. B 1s the. 
memorandum and articles of association of the United India 
Life Assurance Co., Ltd. It cannot be disputed that it draws. 
a distinction between the money of the shareholders and that 
of the policy-holders. Art. 105-G dealing with the share- 
holders’ money empowers the directors specifically’ to acquire 
or erect houses or buildings for the offices of the company or 
for transaction of its businessetc. Art. 116 dealing with the 
money of the policy-holders empowers the directors by a 
unanimous resolution to purchase house property. Is there no 
distinction between the powers given to the directorsas regards 
the investment under this rule? I think there is. If the erection 
of houses was contemplated as an object of investment with 
regard to the money of the policy-holders’ trust fund, why did 
not-those people who drew up the articles use the same expres- 
sion in Art. 116-A (1-i). They were quite alive to the distinction. 
between acquiring and erecting houses as may be seen from 
Art. 105 and yet they used only the expression ‘purchase of 
house property’ when they drew up Art. 116. Under Art. 
105-G the directors may either buy house property or build a 
house; an alternative is allowed to them for the exercise of 
their discretion, but under Art. 116 no such alternative is. 
allowed to the directors. By a unanimous resolution they may 
invest money only in the purchase of house property. People 
conversant with building houses know that in actual practice 
house-building is more speculative than buying houses. Appa- 
rently those who drew up the articles wanted to safeguard the 
money belonging tothe Policy-holders’ Trust Fund with greater 
care than the money belonging to the shareholders. In this 
connection attention may also be drawn to R. 175 of the articles 
which says that 


‘cihe moneys and assets of the company other than those relating to the 
Policy-holders’ Trust Fund shall be employed or invested in such manner anf 
in such investments as the directors may, in the interests and for the purpose 
of the company, from time to time determine.” 

I am‘satisfied that a clear distinction between iiidae 
houses and buying house property is indicated in the articles. 
and that we should give effect to it in interpreting 
Art. 116-A (1-i). 
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In support of his contention that building house is the 
same as buying house property, Mr. Srinivasa Aiyangar relied 
upon Drake v. Trefusisi. That was a case under the Settled 
Estates Act, 1882. In that decision, speaking about the cases 
in which moneys arising under the Settled Estates Act or the 
Lands Clauses Act have been applied in what is not strictly a 
purchase of land, Sir W. M. James, L. J. observed : 


“We never intended, however, to go further than this, that the expending 
money in building a house ona vacant piece of ground forming part of the 
settled property is in substance the same thing as buying a house; and that 
money to be invested in the purchase of real estate may therefore be se ad 
applied in the erection of new buildings ” 


This observation no doubt supports the aca but it 
must be remembered that it was made with reference to cases’ 
under the Settled Estates Act in which the question was what 
was meant by investing money in the purchase of land under 
the Act. And further, to understand the true scope of this 
observation the case has to be considered in relation to a few 
other cases which arose under the Settled Estates Act, Lands 
Clauses Act, etc. In In re Newman’s Settled Estates2, under 
the Settled Estates Act, (19 and 20 Vict., c. 120), S. 23, money 
arising from timber cut under an order of the Court was ordered 
to be expended in erecting new farm buildings and other 
permanent improvements of the property. Whether it can be 
so held being a matter of some doubt to Sir George Jessel, 
M. R., he referred the matter to be heard by the Lords Justices. 
Sir William James pointed out that 


“the cases proceed on the principle that the erection of a building is 
substantially the same thing as the purchase of a new estate. No mischief can 
result from following these decisions.” 


Sir G. Mellish, L. J. held: 
“I think the authorities are too strong to be departed from. It would be 
mischievous to overrule such a course of decisions, though I am not prepared 


to say that, in the absence of authority, I should have decided the point in the 
Same way.” 


It will be observed that it appeared doubtful whether on 
the language of the Act erection of a building would amount 
to the purchase of a new estate to the Master of the Rolls and 
Sir George Mellish; and further, Mellish, L. J., in the absence 
of authority, was not prepared to say that he would have 
decided that both mean the same thing. In In re Bethlem 
Hospitals Jessel, M. R. had to consider a case | under the’ Land 


1. (1875) 10 Ch. 364. 2. 1874 9 Ch. 681. 
| 3. (1875) 19 Eq. 457. , 
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Clauses Consolidation Act, and in that case he again referred 
to In re Newman’s Setiled Estates! and pointed out that the 
Lords Justices held, following numerous decisions which they 
thought ought to be followed, «that expenditure in building 
was a purchase of real estate within the meaning of the Act, 
though not so according to the ordinary use of language.” 
The next case is the one in Drake v. Trefusts?, already 
referred to, a case strongly relied on by the appellants. In 
Venour v. Sellons Jessel, M. R., referring to Drake v. Trefusts? 
and In re Newman’s Settled Estates1 said that those cases 
decided: 


« That as regards money in Court under the Settled Estates Act and 
other Acts, the Court will not allow it to be laid out otherwisc than in the 
purchase of land except in one case, vts., the building of a house; and it is 
difficult to see how that exception arose,” 


The decisions appeared to the learned Judge to be 
anomalous, but he thought that they should be followed without 
being extended any further. In Vine v. Raleigh4 the decision in 
Drake v. Trefusts2 was followed. These cases read together 
show that but for the principle of stare dectsts which the learned 
Judges thought they should act upon, not one of them was 
prepared to hold on the language of the Act that purchase of 
land and building of a house mean substantially the same thing. 
It may be said that these cases generally support the assumption 
that house building and buying house property are virtually 
the same. But this assumption was arrived at in construing 
the meaning of the term ‘ purchase of land’ appearing in the 
Settled Estates Act; and so far as I understand the judgments 
the opinion is not based upon any general principle of construc- 
tion, but on the expressions of opinion found in various judg- 
ments which the learned Judges thought they were bound to 
follow. That the conclusion was anomalous having regard to 
the language was clear to the minds of all the Judges and it was 
also stated (see Drake v. Trefusts?) that the principle should 
not be extended any further. Having regard to these considera- 
tions, with very great respect I do not think that these decisions 
should be relied on to show that house building means the same 
thing as the ‘purchase of house property’ mentioned in 
Art. 116 of the Articles of Association of the company. It may 
also be observed that it does not appear from the judgments 





1, (1874) 9 Ch. 681. 2, (1875) 10 Ch. 364. 
3. (1876) 2 Ch. D. 522. 4. (1891) 2 Ch. 13 at 19. 
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referred to above that there were other provisions in the Acts 
which threw any light on the interpretation of the term 
* purchase of land’. In the case before us I have already referred 
to the facts, which is very important, that Arts. 105-G and 175 
throw considerable light on the question we have to decide 
and that Art. 116 should be read along with these rules. That 
being so, there is no need to refer to any decisions at all in 
understanding the intention of those who drew up these articles 
of association. For these reasons, I agree with the opinion of 
the Lower Court that the resolution of the Board of Directors 
passed on the 12th October, 1932, is ultra vires. 


In the result, the appeal is dismissed with costs. 


Jackson, J.—I agree that the appeal must be dismissed. 
The purchase of house property must be by the unanimous 
consent of the directors, and it is not sufficient compliance with 
that provision if they delegate to a sub-committee the duty of 
Duying ‘ a suitable house’. It is the duty of the directors to 
‘decide whether the house in question is suitable, and a sub- 
committee can only be employed to ascertain property, the 
purchase of which is to be sanctioned unanimously by the 
‘directors. The main duty cannot be delegated, as made clear 
by S. 47 of the Trusts Act (II of 1882), but in the regular 
‘course of business the subsidiary duty of purchasing a property 
which the directors have already decided to be suitable can be 
‘delegated to a sub-committee. 


It was argued that so long as the suitability could be 
subsequently ascertained by the sub-committee that suitability 
was sufficiently certain when the directors passed their general 
resolution to purchase suitable property within 3 lakhs. But 
the maxim certum est quod certum reddi potest cannot be 
extended so far. The certainty must be on the face of the 
document and easily ascertained. One might purchase a house 
of which 4 holds the deeds. That is certain enough. But not 
a house which 4 may think suitable. Cf. Broom’s Legal 
Maxims, Ed. IX, at p. 400. 


Therefore assuming that building a house is the same as 
purchasing a house, even then the action of the majority of the 
directors cannot be justified, because it requires a unanimous 
decision to purchase any specified house property. In this view 
of the case it is really unnecessary to consider whether build- 
ing house property is the same as purchasing it. I would 
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observe that ‘ purchase’ is not a term of art (except in the. 
context of purchase as opposed to inheritance) and it means 
no more than the acquisition of house property. There is no 
real distinction between acquiring by building and acquiring 
by buying. One need not be more speculative than the other,. 
and the requirement of the trust is satisfied if its funds are 
invested in this.class of property. The directors have been 
specifically authorised to erect buildings out of the company’s’ 
funds apart from the trust, but the succinct phrase ‘ purchase 
of house property’ in the trust provisions does not necessarily. 


= imply that they may not erect ‘buildings, with trust funds, so . 


long as ‘purchase’ includes both building and buying. 


The point has never directly come up for decision; but a 
question has often arisen in the English Courts whether funds 
which under the Settled Estates Act (19 and 20 Vict., c. 120) 
can only be applied to the purchase of land can be devoted to 
purchasing new or repairing old buildings. In 1874, in In re 
Newman's Settled Estates! the trustees petitioned under 
the Act tobe allowed to cut and sell timber and apply 
the proceeds to improving the property... . to building new- 
gtanaries and to repairing farms. Sir W.M. James, L. J.. 
ruled: 


“The cases proceed on the principle that the erection of a building is sub- 
stantially the same thing as the purchase of a new estate. The order may be 
taken as asked.” i 


Mellish, L. J. demurred, but considered the authorities too 
strong to be departed from. 


In In re Bethlem Hospital?, on 27th February, 1875, the’ 
Master of the Rolls comments upon In re Newman’s Settled 
Estates! and says: 


“The opinion of the Lords Justices was that these numerous decisions 
ought to be followed, and they held that expenditure in pbuilding was a pur- 
chase of real estate within the meaning of the Act, though not so according. 
to the ordinary use of language.” 


Something to that effect may have fallen from the Bench 
when In re Newman’s Settled Estates! was heard, but it is not 
in the report, and when this same case was cited before Sir 
W. M: James, L.J. in Drake v. Trefusis8 on 22nd March, 1875, 
he confined himself to saying: . , 


“We never intended to go further than this that in substance building a 
house on vacant ground forming part of the settled property is the same thing 





1, (1874) 9 Ch. 681. (1875) 19 Eq. 457. ° 


3 
3. (1875) 10 Ch. 364. 


- 
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as buying a house and money to be invested in the purchase of real estate may 
be properly applied in the erection of new buildings. Repairs and permanent 
improvements do not come within this principle.” 


Next year in 1876 in Venour v. Sellon1 the Master of the 
‘Rolls had to constder whether under the Act funds could be 
applied to drains. He thought it anomalous to allow the 
building of a house as a purchase, but not the building of a part 
of a house. However he was bound by Drake v. Trefusis? and 
followed that ruling. 


Evidently the Master of the Rolls took personal Sano 
to building a house being treated as buying a house. It is not 
clear to what Mellish, L.J. demurred in In re Newman’ s 
Settled Estates3. It may have been the inclusion of drainage 
which was negatived in Drake v. Trefusis? or he may have 
been in agreement with the Master of the Rolls. 


In 1891 Chitty, J. observed in Vine v. Raleigh4 that the 
fund which is liable to be invested in land may not be laid out in 
‘improvement except in cases where the improvement is in the 
erection of buildings, in accordance with the principle finally 
‘settled in Drake v. Trefusis2 and when this judgment came 
upon appeal, Kay, L.J. also said Drake v. Trefusis® has decided 
that spending money in erecting new buildings is the same 
‘thing as buying land. 

Therefore this much is clear, that English authority has 
consistently proceeded on the general assumption that building 
and buying house property are substantially the same; and by 
light of that assumption the Settled Estates Act has been 
administered. The authorities have not interpreted some 
clauses of the Act to mean that building and buying are the 
same, but confronted with the terms of the Act they have 
found independently of the Act itself that buying includes 
building. If the same authorities had been confronted with the 
terms of the present trust they would presumably have 


followed the same independent line of la and would have 
come to the same conclusion. 


With that conclusion, I respectfully agree because I think <> 


there is no real difference between commissioning a contractor 
to build a house, and promising to buy it from him after it is 
built. If the directors had obtained a definite plan and 


I SE et 


~ 1. (1876) 2 Ch. 522 at 526;-- > 7 77 ` 2,” (1875) 10 Ch. 364. 
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The United estimate from their architects and unanimously approved it, 


ee and ordered the work to proceed, I donot think the Court x 


Co., Ltd. need have interfered. 


Krishna K. C. Appeal dismissed. 
h [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—SıR Horace Owen Compron BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
SUNDARAM CHETTY. 
The Commissioner of Income-tax, Madras .. Petttioner* : 
v. 
U. Chengalvaroya Mudaliar .. Respondent. 
F. B. Income-tax—Assessee agreeing to pay to Government a lump sum, pay- 
The meni of which was spread over a certain time, for purchasing ihe exclusive 


Com- privilege to excavate and sell lime shells—Whether such-an amount ts 
missioner deductible in assessing the income-tax. 
of Where the assessee entered into an agreement with the Gove:nment for 
Income-tax, : $ . . 
Madras the excavation of lime shells in certain Government lands, and for the 
v. exclusive privilege of excavating chunam shells he agreed to pay a sum of 
Chengalva- money in twelve equal quarterly instalments payable in advance, and the 
roya question arose whether a portion of such an amount falling within the year 
Mudaliar. aay : 
of account payable by the assessee was deductible in computing the income 
derived from the excavation‘and sale of lime, 

Held, that the sum in question was a capital expenditure and therefore 
not a deductible item. 

The payment was not made in order to carry on an already existing 
business and to earna profit out of it. The payment to be made was merely 
for the purpose of starting that particular venture. Any expenditure made 
thereafter would of course be deductible. But this was an initial expenditure 
without which the assessee could not even have begun winning the shells. 

City of London Contract Corporation, Lid. v. Styles, (1887) 2 T. C. 239, 
Alagannan Cheity v. The Commissioner of Income-lax, Madras, (1928) 
31. T. C. 44at 47 and John Smith & Son v. Moore, (1921) 2 A.C. 13 at 20, 
followed. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) of 
the Indian Income-tax Act. 


2. The petitioner is the managing member of a Hindu 
undivided family residing at Irakkam within the jurisdiction of the 


—an a eee a 


* O.P. No, 87 of 1933. 8th May, 1934. 








LXVII] THE MADRAS LAW JOURNAL REPORTS. 351 


Income-tax Officer, Nellore Circle. The family derives income 
from property and from business in lime shell contracts. 


3. For the year of assessment 1932-33, the previous year 
for the purposes of that assessment being the year ending 3lst 
March, 1932, the petitioner was assessed on an income of Rs. 7,172. 
In computing this income the Income-tax Officer refused to deduct 
a sum of Rs. 11,775 which represented the amount paid by the 
petitioner to Government for the exclusive privilege of excavating 
chunam shells from certain Government lands. The petitioner 
entered into an agreement with the Secretary of State for India in 
Council represented by the Revenue Divisional Officer, Gudur, on 
the 29th June, 1930, for the excavation of lime shells in the Nellore 
District. A copy of this agreement is appended, marked Ex. A. 
By clause (%4) of this agreement he agreed with the Revenue 
Divisional Officer to have the exclusive privilege of excavating 
chunam shells within the area specified in the agreement from the 
Ist July, 1930 to the 30th June, 1933, both days inclusive. And by 
clause (#1) of the agreement the lessee (the petitioner) agreed to 
pay into the Sub-treasury at Sulurpet or at any Government Trea- 
sury the sum of Rs, 27,750 in twelve equal instalments payable in 
advance on the 1st day of July and October, 1930, January, April, 
July and October, 1931, and January, April, July and October, 
1932 and January and April, 1933, in consideration of the 
aforesaid exclusive privilege having been granted to him. The 
agreement contains various other clauses which are not relevant 
for the consideration of the point at issue in this case. The 
payments in question, viz., Rs. 11,775, were made during the 
previous year (1931-32) under clause ($ti) of the agreement. 
The Income-tax Officer held that these payments were of a capital 
nature and were not therefore deductible in computing the income 
derived from the excavation and sale of lime shells. An extract of 
the Income-tax Officer’s order is appended, marked Ex. B. 


On appeal the Assistant Commissioner confirmed the Income- 
tax Officer’s order. An extract of his order is filed marked Ex. C. 


The petitioner now requires me to refer to the High Court 
the following question and I refer it accordingly: 

« Whether the decision of the Assistant Commissioner that Rs, 11,775 
is not deductible in arriving at the profits of the petitioner’s business is 
correct in law.” 

The petitioner’s contentions are that the payments represent 
the cost of lime shells and that he did not acquire a permanent 
asset by these payments and that therefore the payments cannot 
be regarded as capital expenditure. In my opinion the payments 
cannot be regarded as representing the cost of the shells excavated 
as they were not based on the quantity of shells excavated and were 
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not dependent on any excavation being made at: all. - Regarding 


the contention that the payments are not of a capital nature 
because they did not result in the acquisition of a permanent asset, 
the cases of “ Countess Warwick” Steamship Company Limited v. 
Oggi and the judgment of Lord McLaren in the case of The 


Garnite Supply Association, Lid. v. Kitton® may be cited as 


authority for the view that a capital expenditure need not 
necessarily result in the acquisition of any asset at all. This was 
also the view taken by this Court in Alagannan Cheity v. Commis- 
stoner of Income-tax, Madras’. The payments in question were 
not made as an outlay in an already acquired business, in order to 
carry it on and to earn a profit out of this expense as an expense 
of carrying it on; but were made to acquire the business. I am 
accordingly of opinion that the payments represent capital expendi- 
ture and are not admissible as deductions in computing the 
petitioner's income from his business. I am supported in this view 
by the decision of the Scottish Court of Session in the case of The 
Commissioners of Inland Revenue v. Adam4. The answer to the 
question raised by the petimoner should, in my opinion, be in the 
afirmative. 

M. Patanjali Sastri for petitioner. 

M. Subbaroya Atyar for respondent. 


The Court delivered the following ` 


JupGMENTs.—The Chief Justice—The question referred 


to us is: 

«Whether the decision of the Assistant Commissioner that Rs. 11 7 5is 
not deductible in arriving at the profits of the petitioner’s business is correct 
in law.” 


The facts out of which the question referred arises are 
that the assessee entered into an agreement with the Secretary 
of State for India in Council represented by the Revenue 
Divisional Officer, Gudur, on the 29th June, 1930, for the exca- 
vation of lime shells from certain Government lands in the 
Nellore District. Under this agreement he was to have the 
exclusive privilege of excavating chunam shells within the area 
specified in the agreement from the lst July, 1930 to the 30th 
June, 1933, that is to say, for three years. He also agreed to 
pay the sum of Rs. 27,750 for this privilege in 12 equal 
quarterly instalments payable in advance. 


The Income-tax Officer held that these payments were of a 
capital nature and were not therefore deductible in computing 





52, © 2. (1905) 5 T.C. 168. 
44.. ag 4, (1928) 14 T.C. 34. ` 


. 
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the income derived from the excavation and sale of lime shells 
and with that opinion the Commissioner of Income-tax agrees. 


The agreement in question is Ex. A and it is true that in 
it the assessee is described as the lessee and the document as 
being a lease. One of the contentions of the assessee is that 
the sum paid in the course of the year 1931-1932, namely, 
Rs. 11,775, in part payment of the Rs. 27,750 already referred 
to was paid as rent and as such is deductible. A further 
contention is that the Rs. 27,750 is really the purchase price 
of the shells lying upon and under the land which under the 
agreement is to be excavated. 


Dealing with the latter contention first, I am clearly of the 
opinion that this cannot by any stretch of imagination be 
considered a purchase of lime shells. It might be different had 
the lime shell been previously excavated and heaped up in heaps 
upon the land. It might then have been argued that it was a 
purchase of so much raw material. Here the amount of shells 
won is entirely dependent upon the will or the efforts of the 
assessee. He need not, if he so desires, dig up more than a 
few tons of shells. On the other hand, he may be able to obtain 
a very large weight of them. Nor do I consider that the 
amount paid can be regarded in any sense as rent. The fact 
that it is payable by instalments does not make it so. The 
total amount payable is first mentioned and the payment of 
that total amount is merely spread over a certain time. In my 
view, the payment in question was not made in order to carry 
on an already existing business and to earna profit out of it. 
The payment to be made was merely for the purpose of starting 
that particular venture. Any expenditure made thereafter 
would of course be deductible. But this was an initial expendi- 
ture without which the assessee could not -even have begun 
winning the shells. I do not think that the fact that the assessee 
had previously entered into a number of similar agreements 
affects the question. It seems to me that the observations made 
by Bowen, L.J. in City of London Coniract Corporation, 
Limited v. Styles? which are referred to in Alagannan Chetty v. 
The Commissioner of Income-tax, Madras? are very much 
in point. In the former case the assessees took over a business 
of another company which had a number of unexecuted 
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F. B. contracts on hand and the taking-over company paid a lump 
Thè sum of money to the outgoing company to obtain the benefit of 
om, those contracts and claimed it as-a deduction. Bowen,- L.J. 
of — said: 
et “You do not use it ‘for the purpose of’ your concern but you use it to 
ğ acquire the concern.” ; ; 
ee In John Smith & Son v. Moore! Lord Sumner says: 
Mudaliar. “They (the company) said, much as has been said in this case, that before 





profits can be made out of working a contract, the contract has to be got 
and the payment of its price is the root of the profits. The Court held that 
this sum was paid with the rest of the aggregate price to acquire the business 
and thereafter profits were made in the business; the sum was not paid as an 
outlay ina business already acquired, in order to carry it on and to earna 
profit out of this expense as an expense of carrying it on The same ts true 
of the appellants. The whole price paid, in cash or in account, was a sum 
-employed or intended to be employed as capital in the trade of the company, 
and therefore cannot be deducted inascertaining profits for income-tax or 
excess profits duty.” 


In that case the appellant’s father carried on business as a 
shipping and coal agent for many years prior to his death on 
March 7, 1915, when the appellant acquired the business under 
his father’s trust disposition and settlement on the terms of 
taking over the assets of the business ata valuation but without 
paying anything for goodwill. The assets included certain 
forward coal contracts made by the father with several colliery 
owners, for the delivery of coal by the latter in periodic instal- 
ments, at prices which ultimately turned out to be very 
advantageous to the purchaser. These coal contracts were 
valued at £30,000. The appellant claimed, in arriving at the 
amount of the profits of the business chargeable to excess 
profits duty under the Finance Act, 1915, to deduct this £30,000 
as representing part of the purchase price of the stock-in-trade. 
Viscount Haldane and Lord Sumner held that . the deduction 
was not permissible upon the ground that it was in respect of a 
capital expenditure and on page 20 the former ’says:’ -3 c. 

« My Lords,in the case before us the appellant, of course, made profit 
with circulating capital by buying coal under the contracts he had acquired 
from his father’s estate at the stipulated price of fourteen shillings and resell- 
ing it for more, but he was able to do this simply becayse he had -acquired, 
among other assets of his business, including the- goodwill, the contracts ıp 
"question. It was not by selling these contracts, of limited ‘duration though 
they were, it was not by parting with them to other masters, but by retaining 
them, that he was able to employ his circulating capital in buying under them, 


I am accordingly of opinion that; although they. may -haye been of. short 
duration, they were none the less part of his fixed capital. That he had paid 


Beasley, C.J. 
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a price for them makes no difference. Indeed the description of their value 
by the accountants, in the words I have earlier referred to, as of doubtful 
validity in the hands of outsiders, emphasizes this conclusion. The 30,000]. 
paid forthe contracts or for its equivalent, therefore, became part of the 
appellant’s fixed capital and could not properly appear in his revenue 
account. If that be so, then it wasa sum employed as capital in his trade, 
and has to be excluded as a deduction from the profits on which he is 
assessed.” 


In my view, the sum in question here was a capital 
expenditure and therefore not a deductible item. 

The question referred to us must, therefore, be answered 
in the affirmative. Costs to the Commissioner of Income-tax 
Rs. 250. 

Ramesam, J.—I agree. 

Sundaram Chetty, J.—I agree. 

K. C. Question answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESFYT Mr. Justice BARDSWELL. 
Rama Boyan and others -. Appellants* (Prisoners 
—Accused 1 to 4). 


Indtan Penal Code (XLV of 1860), Ss. 34, 149, 304 and 323—Culpable 
homicide—Four persons joining with the common object of causing hurt— 
How far liable to conviction under S. 304. 

Where the Ist accused was convicted of culpable homicide under S. 304, 
Indian Penal Code, and three others were also convicted under S. 304 read 
with S, 34, and the charge had run in the case that ‘at the same time and place, 
and in course of the same transaction, while you all were members of the 
aforesaid unlawful assembly, one or more of you severally beat the said Pin 
prosecution of the aforesaid common object,’ and the evidence was clear as to 
the fact that all the four persons took partin the occurrence though, except the 
Ist accused, the others had not done any very serious injury to the dead man, 

Held, that it was perfectly clear that the Ist accused who had been res- 
ponsible for the severe blows administered causing death of the deceased man 
was guilty of the offence of which he was convicted and that the convictions 
of the other three accused should only be under S. 323 read with S. 34 of the 
Indian Penal Code. 

Conviction under S. 34 Indian Penal Code, does not imply that each of 
the persons convicted thereunder has been guilty of a substantive offence. 

Rami Reddi, In re, (1930) 1.L.R. 54 M. 251. 60 M.L.J. 694, distinguished. 


Appeal against the order of the Sessions Judge of the 
Court of Session of the Salem Division in Case No. 33 of the 
Calendar for 1933. 

N. Somasundaram for appellants, 

Parakat Govinda Menon for The Public Prosecutor on 
behalf of the ‘Crown. 

* Criminal Appeal No. 587 of 1933. 2nd February, 1934, 
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The Court delivered the following 

J UDGMENT.—Originally six persons were acctised in this 
case, of whom the first four are now the appellants. The Ist 
accused was charged with culpable homicide not amounting to 
murder and all the accused were charged with rioting, armed 
with deadly weapons, aud with culpable homicide not amounting 
to murder under S. 304 read with S. 149, Indian Penal Code. 
The learned Sessions Judge acquitted the 5th and 6th accused 
holding that there was no unlawful assembly of five or more 
persons and finding that there was no rioting. The Ist accused 
was convicted of the main charge under S. 304, Indian Penal 
Code and the 2nd, 3rd and 4th accused were convicted under 
S, 304 read with S. 34, Indian Penal Code. 


It is contended for the 2nd, 3rd and 4th appellants that 
their conviction under S. 304 read with S. 34, Indian Penal 
Code, is illegal, the contention being that they were charged with 
a constructive offence and have been found guilty of a substan- 
tive offence and the decision of Jackson, J. in Rami Reddi In 
rel as to the illegality of a conviction in such circumstances for 
a substantive offence has been quoted. But this decision does 
not apply because in my view the conviction under S. 34, 
Indian Penal Code, does not imply that each of the persons 
convicted thereunder has been guilty of a substantive offence. 
This has been brought out in Bhondu Das v. King-Emperor2 
with reference to the judgment of Lord Sumner in Barendra 
Kumar Ghosh v. Emperors. Conversely we have it in 
Theethumalai Gounder In re4 that when a person is charged with 
being a member of an unlawful assembly one of the members 
of which caused grievous hurt in pursuance of the common 
‘object, there is no necessary implication that that particular 
member is not himself. The charge in this case with reference 
to Ss. 304 and 149 runs: 


«That at the same time and place, and in course of the same transaction, 
while you all were members of the aforesaid unlawful assembly, one or more 
of you severally beat the said Palani Boyan in prosecution of the aforesaid 
common object.” 


The very charge suggests that one or more of the accused 
persons took an active part though it has not specified which of 


ce Sa ee 


1, (1930) LLR, 54 Mad. 251: 60 M.L.J. 694, 
(1928) I.L.R. 7 Pat. 758. 
3, (1924) LR: S2LA 40: LLR. 52 Cal. 197: 48 M.L.J. 543 (B.C), 
4. (1924) LL.R. 47 Mad, 746: 47 M.L.J. 221 (F.B,). 
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the accused did so. It has been held in Emperor v. Ranchhod 
Sursang1 that when a charge is made of an offence with refer- 
ence to S. 149 it will not be illegal to convict the accused of 
that offence read with S. 34 if no prejudice is occasioned to the 
accused persons in their defence. I cannot see that any pre- 
judice in this case was caused to the appellants in their defence. 
The charge has made it perfectly clear what case it was they 
had to meet. It plainly set out that they were associated 
together with a common intention to cause hurt. As to what 
they did in pursuance of the common intention is a point to 
which I shall come later. I shall first however deal with the 
point that has been taken as to the facts with reference to the 
convictions of the 2nd and 3rd appellants. It has been argued 
that there is some doubt as to the guilt of these two appellants 
with reference to certain statements made to the police by 
P. Ws. 7 and 9. P. W. 7 stated that immediately after the Ist 
accused beat the deceased accused 2 to 6 also came there and 
that accused 4 gave the deceased a blow with a lathi and the 
witness ran away and didnot know what transpired afterwards. 
P.W. 9 stated that accused 2 to 4 also beat him and that she 
did not see others beating but they were also standing there. L 
do not see anything in either of these statements to show that 
2nd and 3rd accused did not, according to these witnesses, take 
part in the beating. All that I get from them is that P. W. 7 
did not witness the whole transaction and that P. W. 9 only 
observed the beating by certain persons. Their previous 
statements, of course, throw doubts on the evidence of these 
two witnesses when they say that accused 2 and 3 also took 
part in the beating but, apart from them, there is a large body 
of witnesses who speak to the fact that they too took part in the 
beating of the deceased. Among these witnesses are P. Ws. 4 
and 8 who are mentioned in the complaint that was made with 
reasonable promptitude in which the names of all the accused 
appear. I do not think that there is any reason to doubt that 
all the four appellants took part inthe occurrence. It remains, 
however, to see of what offences they have become guilty in 
consequence of such participation. As to the ist appellant. 
it is perfectly clear that he was guilty of the offence of which 
he was convicted. But in the case of the other appellants I do 
not think on the evidence that they- can be found guilty of 
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culpable homicide even by the application of 5. 34. The death 
of the deceased was due to two injuries to his head which 
according to the medical evidence should have been given by 
two separate blows. But the evidence for the prosecution 
shows that both the blows were administered by the Ist accused 
and that before the general fighting and even before the other 
appellants appeared on the scene. ‘The blows administered by 
the other appellants were with sticks and none of them caused 
any very serious injury and so the conv ictions of these appel- 
lants 2, 3 and 4 should in my mind be only under S. 323 read 
with S. 34. Such convictions are, I take it, correct in view of 
what I have stated above. 

In the result the conviction and sentence of the Ist appel- 
lant are upheld and his appeal is dismissed. The convictions 
of the other three appellants are altered to convictions under 
S, 323 read with S. 34, Indian Penal Code, and their sentences 
are reduced to six months’ rigorous imprisonment each. 

K.C. Conviction of 1st appellant affirmed and that 

of the others altered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BUTLER. l 


A. Ramaswami Naidu .. Appellant* (Plaintif) 
z i 
Meera Muhaideen Rowther .. Respondent (Defendant). 


Evidence—Witnesses examined before arbitrator—Statemenis admitted 
in Court as evidence by consent—Vahdity—Eutdence Act (I of 1872), Ss. 33 
and 165, i à 

Where an arbitrator has examined witnesses and recorded evidence with 
due formality it is open to the parties by consent to treat such statements as 
evidence and proceed with the case before the Court from the stage it had 
reached before the arbitrator. The consent in such a case relates to the 
mannerin which the evidence has to be proved and not to the relevance of 
the evidence itself. l i 

Jainab Bibi Saheba v. Hyderally Sahib, (1920) I.L.R. 43 Mad. 609: 38 M. 
L.J. 532 (F,B.), considered. 

Appeal against the decree of the District Court of Tinne- 
velly in A. S. No. 231 of 1928 preferred against the decree of 
the Court of the District Munsif of Ambasamudram in O. 5. 
No. 366 of 1927. | . | . ae 

B. Sttarama Rao and T. L. Venkatarama Aiyar for 
appellant. l 

S. Ramaswami Aiyar for respondent. 
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The Court delivered the following 

Jupement.— This is an appeal by the plaintiff, who sied 
to recover money due on a promissory nòte. The finding of 
the trial Court was that the pronote was not genuine. That 
finding has been upheld by the lower appellate Court. 

This litigation was started in 1927 and there was an 
attempt to settle the matter by reference to arbitration through 
Court. A member of the Bar—The Government Pleader—I 
believe was appointed arbitrator and recorded the evidence of 
certain witnesses on oath who were examined and cross- 
examined by counsel.‘ A full record was made of the evidence 
given by the witnesses. The depositions were read out to the 
witnesses and have been signed by them in token of the correct- 
ness. When the arbitration proceedings came to an end, the 
suit by the consent of the parties was taken up at the stage it 
had reached before the arbitrator. The evidence of the witnesses 
taken before the arbitrator was tead as evidence before the 
Court and three defence witnesses were examined. When the 
suit had gone against the plaintiff at the trial Court, he took 
the point in appeal that the admission of this evidence was 
incompetent and demanded that there should be a re-trial. I 
may say that all the witnesses for the plaintiff and one witness 
for the defence had been examined before the arbitrator. The 
Same point as was taken before the lower appellate Court has 
now been taken before me. It is admitted that the point is a 
technical one and there are no merits attached to it. ` No 
complaint is made as to the manner in which the evidence was 
recorded or as to the correctness of the record. It is merely 
urged that the reception by the Court of this evidence was 
incompetent. I think the short point might be taken that it was 
the duty of the plaintiff to have put before the Court admissible 
relevant evidence in support of his claim and if he failed to do 
so it was the duty of the Court to dismiss the claim and the 
plaintiff has no right to demand a re- hearing on the ground 
that evidence that he did Place before the Court was inadmissi- 
ble. 

The leading authority on the point is Jainab Bibi Saheba v. 
Hyderally Sahtbl which held that the evidence recorded in a 
previous judicial proceeding between the same parties is made 
admissible in a subsequent proceeding by the consent of both 
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parties and this decision which is that ofa Full Bench overruled 
the decision in Ponnusawmi Pillai v. Singaram Pillai. That 
was a decision dealing with the admission of evidence recorded 
by a Sub-Registrar under S. 77 of the Registration Act and the 
basis for that decision was S. 165 of the Evidence Act which 
provides that the judgment of a Court must be based on facts 
declared by the Act to be relevant and duly proved. Coutts 
Trotter, J. in Jainab Bibi Saheba v. Hyderally Sahib? pointed 
out a distinction between admitting irrelevant evidence and 
defective method of letting in evidence in itself relevant and the 
view of the Full Bench was that though consent might not 
avail for the admission of evidence in itself irrelevant, 
relevant evidence might be admitted by consent although 
the Evidence Act might not itself provide for such admis- 
sion. S. 33 of the Evidence Act provides for the admission 
without consent of parties of former statements made by 
a witness in a judicial proceeding or before aay person 
authorised by law to take it. It is contended here that 
this section does not apply nor is its principle applicable. I 
agree that this section does not apply as the conditions which 
make the section operative do not exist. Sarkar in his commen- 
tary at page 266 (Sarkar’s Law of Evidence in British India, 4th 
Edition) takes the view that an arbitrator is a person authorised 
by law to take evidence under S. 4 of the Indian Oaths Act. 
I do not consider it necessary to decide whether an arbitrator 
is such a person or whether statements of witnesses recorded 
by him are admissible under S. 33 of the Evidence Act without 
the consent of the parties, but Iam clear that where an arbitra- 
tor has asin this case recorded evidence with all due formality 
it is open to the parties by consent to take such statements as 
evidence, as the consent relates to the manner in which the 
evidence shall be proved and not to the relevance of the 
evidence itself. 


I therefore hold that the evidence was rightly received by 
the District Munsif. 

In the result the appeal fails and is dismissed with costs; 

B. V. V. Appeal dismissed. 











1. (1918) LL.R. 41 Mad. 731: 34 M.L.J.526. _- 
2, (1920) I.L.R. 43 Mad. 609: 38 M.L.J. 532 (F.B.). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—Lorp RUSSELL OF KILLOWEN, Sir LANCELOT 
SANDERSON AND Sir SHADI LAL. 


Lala Kalyan Mal, Receiver of the Firm 
Sahi Mal-Manohar Das .. Appellant* 


v. 
Ahmad Uddin Khan and another .. Respondents. 


Purdanashin lady—Document executed by—Onus of proof that the deed 
was explained to, and was really understood, by her—Limitation Act, S. 18— 
Plea of fraud first raised in appeal before the Privy Council—Civil Procedure 
Code, QO. 7, R.6~Ground of exemption from the law of limitation, not 
claimed in the plaint—Onus always on the appellant to prove that the judgment 
appealed against is wrong. 

In the case of a document (as, for instance, a mortgage) executed by a 
purdanashin woman, it is not sufficient to show that the document was read 
out to her; it must further be proved that it was explained to her, and that 
she really understood the nature and effect of the transaction. The onus of 
proof is on the party seeking to enforce the document as against the purda- 
nashin lady. 

Held, on the evidence, that in the present case (where the executant was 
not only a purdanashin lady, but was also illiterate, old and deaf), the burden 
had not been discharged. 

In view of O. 7, R.6, Civil Procedure Code, which provides that “ where 
the suit is instituted after the expiration of the period prescribed by the law 
of limitation the plaint shall show the ground upon which exemption from 
such law is claimed,” a plaintiff cannot for the first time in appeal before the 
Privy Council rely on S. 18 of the Limitation Act and contend that, by reason 
of the defendant’s fraud, the suit was not time-barred, when no exemption on 
the ground of fraud was claimed in the plaint, nor was there any proof of the 
alleged fraud, or of the date when it became known to the plaintiff, 

In an appeal the burden of proving that the judgment appealed from is 
wrong rests upon the appellant, and he does not discharge that onus by merely 
showing that there is an equal possibility of the judgment in favour of one 
party or the other being correct, 


Judgment of the High Court, Allahabad, affirmed. 


Appeal No. 61 of 1933 from a decree of the High Court, 
Allahabad, dated the 12th November, 1931, setting aside the 
decree of the Subordinate Judge of Shahjahanpur, dated the 
18th September, 1928. 


Abdul Majid for appellant. 
W. Wallach for respondents. 
eee 
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Allahabad Appeal No. 3 of 1932. ie 


46 


P.C, 


Lala Kalyan 
Mal 
v. 
Ahmad 
Uddin 
Khan. 


PC 
Lala Kalyan 
Mal 

v. 
Ahmad 
Uddin 

Khan. 


Sir Shadi 
Lal. 


362 THE MADRAS LAW -JOURNAL REPORTS? \ fVOEs 


20th July, 1934: Their saga ae jason was deli- 

vered by ; 
Sir SHADI LaL.—This appeal has been rote from a 
decree of the High Court of Judicature at Allahabad, dated the 
12th November, 1931, which reversed a decree of the Additional 
Subordinate Judge of Shahjahanpur, dated the 18th September, 
1928, and dismissed the-appellant’s suit with costs. 

The plaintiff, who is the receiver of a firm known as Sahi 
Mal-Manohar Das, broyght the suit, which has given rise to this 
appeal, to enforce a mortgage executed on the Ist November, 
1916, in favour of the firm by one Musammat Imam Begum 
and her son Bashir Uddin. The mortgage was made in order 
to secure the repayment of Rs. 7,500 with interest thereon at 
Rs. 9 per cent. per annum. 

The claim was resisted by Musammat Imam Begum, who 
denied the execution of the mortgage deed and the receipt of 
the consideration. She. pleaded that she was a purdanashin 
lady; and was, at the time of the execution of the mortgage, 
old as well as deaf; and that she was not bound by the transac- 
tion, as the deed was neither read out, nor explained, to her. 
She described her son Bashir Uddin to be a spendthrift, and 
repudiated her liability for the loan, if any, contracted by him. 

The trial Judge found that the mortgage deed was executed 
by both the defendants for consideration, that its terms were 
explained to Musammat Imam Begum, and that she understood 
the nature and effect of the transaction. He accordingly granted 
a preliminary decree for sale in accordance with the provisions 


of O. 34, R. 4 of the Civil Procedure Code. 


This decree was made the subject of an: A by 
Musammat Imam Begum to the High Court of Judicature at 
Allahabad. During the pendency of the appeal the lady died, 
and her grandson was impleaded as her legal representative. 
The learned Judges, who heard the appeal, concurred with the 
trial Judge, “that the document was read over to her by the 
Sub-Registrar at the time and that an attempt was made to 
explain it to her,” but considering that she was old, illiterate 
and deaf they came to the conclusion that there was “no 
satisfactory evidence to prove that it was really understood by 
her.” On the question of the liability of Bashir Uddin they 
found: that he had no interest in the mortgaged property, and 
that his personal liability could not be enforced after the 
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expiration of six years from the date of the mortgagé. The 
appeal was accordingly allowed and the suit dismissed with 
costs. 


The determination of this appeal, which has been preferred 
by the plaintiff, depends upon a question of fact. It is settled 
law that in the case of a document executed by a purdanashin 
woman it is not sufficient to show that the document was read 
out to her; it must further be proved that she understood its 
nature and effect. The quantum of evidence required to 
discharge the onus must depend upon the circumstances of each 
case. The mere fact that the woman lives in seclusion or sits 
behind a purdah does not necessarily show that she is weak- 
minded, ignorant or incapable of understanding her affairs. 
Any general proposition ascribing to her such incapacity would 
be at variance with actual facts. It is, however, clear that the 
Courts, in their anxiety to protect purdanashin ladies, have 
repeatedly affirmed the doctrine that a person, who is interested 
in upholding a transaction with a purdanashin woman, has to 
prove, not only that the deed was executed by her, but also that 
it was explained to, and was really understood, by her. 


In the present case, it is not disputed that Musammat 
Imam Begum was, not only a purdanashin lady, but also 
illiterate. She was, at the time of the transaction in question, 
old and infirm, and is found by the High Court to be “ hard of 
hearing and very deaf”. Whatever may be the meaning sought 
to be conveyed by this phrase, there can be little doubt that her 
sense of hearing was impaired, and that special care was needed 
to explain to her the terms.of the document. It does not 
appear that such care was taken by the Sub-Registrar. In view 
of all the circumstances the learned Judges of the High Court 
decided that the evidence for the plaintiff did not go so far 
as to show affirmatively that the terms of the deed were 
understood by the lady. 


The principle is well established that in an appeal the 
burden of proving that the judgment appealed from is wrong 
rests upon the appellant,.and that he does not discharge that 
onus by merely showing that‘there is an equal possibility of the 
judgment in favour ‘of one ‘party or the other being correct. 
After giving full consideration to all the circumstances relevant 
to the issue of whether Musammat Imam ‘Begum understood 
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the transaction, their Lordships find themselves unable to hold 
that the judgment of the High Court is wrong. ` 

The learned counsel for the appellant has also urged that 
the case against Bashir Uddin should be treated as one of 
fraud, to which S. 18 of the Indian Limitation Act (IX of 1908) 


-would be applicable. He has contended that Bashir Uddin 


represented himself to be joint owner of the mortgaged pro- 
perty, and that the plaintiff was, by reason of that fraud, 
prevented from instituting the suit within the period of six 
years prescribed by law. It is unnecessary for their Lordships 
to deal with the merits of the question. It is clear that the 
contention wasnever put forward in either of the Courts in 
India, and that, while O. 7, R. 6 of the Civil Procedure Code 
provides that where the suit is instituted after the expiration of 
the period prescribed by the law of limitation the plaint shall 
show the ground upon which exemption from such law is 
claimed, no exemption on the ground of fraud was claimed in 
the plaint. Nor is there any proof of the alleged fraud, or of 
the date when it became known to the plaintiff. The claim for 
a personal decree against Bashir Uddin is clearly barred by the 
statute of limitation. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal be dismissed with costs. 


Solicitor for appellant: Harold Shephard. 
Solicitors for respondents: H. S. L. Polak & Co. 
K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace OwrEN Compton Beastey, Kt., 
Chief Justice. 





Lakshmi Ammal .. Petitioner* (1st Respondent) 
v. 
The Official Receiver, 
Tinnevelly and another .. Respondents (Petitioner and 
2nd Respondent). 


Civil Procedure Code (V of 1908), S. 11—Cross-sutis between same 
parties raising common question—Separate decrees passed—A ppeal preferred 
against one—Competency of—Unappealed decree, if a bar to. 

Where .cross-suits between the same parties on the same facts are tried 
together and disposed of by one judgment but separate decrees are passed 
and an appeal is preferred against one of the decrees alone the decree 





*C.R.P. No. 350 of 1932, i 8th May, 1934, 
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unappealed does not operate as a bar under S. 11 of the Civil Procedure Code 
so as to preclude the appellate Court from dealing with the decree appealed 
against. The doctrine of res judicata has no application when the very object 
of the appeal, in substance if not in form, is to get rid of the decision which 
is pleaded in bar. 

Panchanada Velan v. Vatthinatha Sasirial, (1905) I.L.R. 29 Mad. 333: 
16 M.L.J. 63 (F.B.), followed. 


Petition under S. 75 of the Provincial Insolvency Act 
praying the High Court to revise the order of the District 
Court of Tinnevelly in C.M.A. No. 24 of 1931 against the 
order of the Court of the Subordinate Judge of Tinnevelly in 
O. P. No. 41 of 1930. 


K. R. Rangaswamt Atyangar for petitioner. 
R. Krishnaswamt for respondents. 
The Court delivered the following 


J upGMENT.—There were two suits tried by the Additional 
Subordinate Judge of Tinnevelly. One of them was O.S. 
No. 10 of 1930 and the other was O. P. No. 41 of 1930. Both 
were tried together upon the same evidence. The important 
issues are Issue No. 2 in the Original Suit and Issue No. 1 in 
the Original Petition. Issue No. 2 in the Original Suit is: 


“Is the hypothecation bond alleged in the plaint true and supported by 
consideration ?” 


Issue No. 1 in the Original Petition is: 


“Is the Ist respondent an encumbrancer in good faith and for valuable 
consideration?” 


In the Original Suit the Ist respondent in the Original 
Petition was the plaintiff and in the Original Petition the 
Official Receiver of Tinnevelly was the petitioner. Upon 
reading those two issues it appears to me that both of them 
raise a common question, viz., whether the encumbrance was a 
good one or not and this was the view taken by the District 
Judge who had before him the appeal against the seas in 
O. P. No. 41 of 1930. He says this: 


‘The question at issue in this appeal has been decided in O.S. No. 10o0f 
1930 on the file of the Additional Subordinate Judge. That decision is now 
final and binding on both parties as no appeal has been filed against it. Hence 
this appeal cannot arise.” 


He therefore clearly takes the view that the appeal could 
not be maintained. This is taking a view quite contrary to 
that taken by a Full Bench of this High Court in Panchanada 
Velan v. Vatthinatha Sastriali1. That decided that where 


1, (1905) LL.R, 29 Mad. 333: 16 M.L.J. 63 (F.B.). 
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cross-suits between the same parties on the same facts were 
tried together and judgment was given on the same day but 
separate decrees were passed and an appeal was preferred 
against one of the decrees alone the decree unappealed did not 
operate as a bar under S. 11 of the Code of Civil Procedure so 
as to preclude the appellate Court from dealing’ with the decree 
appealed against and that, the doctrine of res judicata has no 
application; when the very object of the appeal, in substance if 
not in form, is to get rid of the decision which is pleaded in 
bar. In the*opinion of the Full Bench at page 335 

«it would lead to startling results if we were to hold that an Appellate 
Tribunal is precluded from dealing with a question which comes before it on 
appeal because an inferior Court, upon the same facts, but ina case other than 


the case under appeal, had given a decision which had not been appealed 
against, at the same time as the decision in the case under appeal” ` 


it seems to me that the facts here are indistinguishable 
from those in the Full Bench case. That being so, the order 
of the learned District Judge was clearly wrong and this peti- 
tion must’ be allowed and the appeal remanded to the District 
Court for disposal according to law. The petitioner will have 
her: costs of this petition. 


S. R. ; — Petition allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. | 
E PRESENT -_LorpD BLANESBURGH, Loro WRIGHT AND 
Sir LANCELOT SANDERSON. 


P. K. P. S. Pichappa Chettiar and others .. <Appellants* 
oo v. 
Chockalingam Pillai and others .. Respondents. 


Hindu Law—Family trading partnerships. 

Where the managing member of a non-trading joint Hindu family enters 
into a partnership with a stranger, the other members of his family (specially 
if they are minors at the time) do not tpso facto become partners in the 
business so as to clothe them with all the rights and obligations of a partner 
as defined in the Indian Contract Act (now the Indian Partnership Act, 1932). 
In such a case the family as a unit does not become a partner, but only such 
of its members as in fact enter into a contractual relation with the stranger. 
The partnership so constituted willbe governed by the Act. 


Mayne’s Hindu Law, 9th ed., p. 398 followed. l l 
= Appeal No. 122 of 1931 from a decree of the High Court, 
Madras, dated the 9th September, 1929, which reversed a 





* P.C. Appeal No. 122°of 1931.. . 21st June, 1934. 
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decree of the Subordinate Judge of Ramnad, dated the 18th 
January, 1927. 


Dunne, K.C. and Parikh for appellants. 

De Gruyther, K.C. and Chinna Durai for respondents. 

2ist June, 1934. Their | Lordships judgment was deli- 

vered by ` 

SIR LANCELOT Sanpron Thiet is an appeal against a 
decree of the High Court of Judicature at Madras, dated the 
Oth September, 1929, reversing the decree of the Court of the 
Subordinate Judge of -Ramnad, at Madura, dated the 18th 
January, 1927. 


The question for determitation in this appeal is whether 
the respondents and/or their deceased uncle Virappa Pillai 
were partners of the appellants in the business of money- 
lenders and bankers carried on at Colombo under the style of 
P.K.P.S., and if Virappa Pillai was a partner, whether his 
partnership was on his own account or as managing membér 
of the -Hindu joint family to which he and the respondents 
belonged. 

The suit was brought on the 8th of April, 1924, by 
P. K. P. S. Pichappa Chettiar against (1) K. V. R. Virappa 
Pillai, (2) Chockalingam Pillai, (3) Shanmukhan Pillai (a 
minor by his guardian ad litem the second defendant), (4) 
P. K. P. S. Palaniyappa Chettiar, (5) P. K. P.S. Raman 
Chettiar, and (6) P. K. P. S. Chidambaram Chettiar. - 

Defendants (4); (5) and (6) as members of the firm of 
P) K. P.S. were throughout associated with the plaintiff in 
interest as against defendants (1), (2) and (3). 


Virappa Pillai died after the institution of the suit, and 
the above- mentioned defendants (2) and (3) are on the 
record as his legal representatives, as well as in their personal 
capacity. 

It appears that the appellants, viz., the plaintiff and de- 
fendants (5) and (6), and Palaniyappa Chettiar ‘(defendant 
‘No. 4), hereinafter called the ‘‘Chetties,” carried on the 
business of money-lenders and bankers under the ‘style of 
PKF. S. in India and elsewhere, and SRH ‘closely related 
they were divided. 


The respondents, viz., Chockalingam Pillai and Shania 
‘Pillai, defendants 2 and-3, belong to an undivided Hindw joint 
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family. Kuranthappa Pillai was the head of this family, but 
he had retired from active life before 1908. 

He had two sons, Virappa Pillai (the Ist defendant), 
who from 1908 was the managing member of the joint family, 
and Ramaswami Pillai. 

Kuranthappa died about 1919 and Ramaswami in 1914 or 
1915; the respondents are the sons of Ramaswami. 

The plaintiff alleged that he and defendants 4,5 and6 
together styled P. K. P. S., with the family of the defendants 
1 to 3, and the late Ramaswami Pillai, represented by the Ist 
defendant as the family manager, had since 1908 been carrying 
on in partnership in Colombo as money-lenders and bankers 
under the style of P.K.P.S. a business which although separate 
was in effect a branch of the P.K.P.S. business carried on 
elsewhere. 

It was alleged that the capital of the firm was Rs. 25,500, 
the total shares being 44—divid-4 as follows :—¥4 share, viz., 
Rs. 750, for the deity Bhumiswarar Bhs shares, viz., Rs: 18,375, 
for P.K.P.S., i.e., the plaintiff and defendants 4, 5 and 6; and 
1.3, shares, viz., Rs. 6,375, for K.V.R., t.e., the family of the 
defendants 1 to 3 and the late Ramaswami Pillai. 

There are no written articles. The partnership was alleged 
to be a partnership at will. 

It was alleged by the plaintiff that the business of the said 
partnership in Colombo was managed successively byRamaswami 
and Virappa as agents for the partnership until about 1915, 
when Ramaswami died, and that then Virappa continued the 
management until about 1916, when one Lakshmana Pillai 
relieved him of the agency. The said Lakshmana was relieved 
by Subrahmanyan Chetti, who in turn was relieved about 
September, 1923, when Virappa again took up the manage- 
ment, and acted as agent until February, 1924, when he 
returned to India. 


The plaintiff further alleged that the partnership was pro- 
Stable until about the year 1916, since which date the business 
was carried on at a loss. 


The plaintiff alleged that he pressed Virappa to settle 
accounts and to pay the amount alleged to be due from him, 
and he further alleged that an agreement in respect thereof 
was arrived at. Among other prayers, he claimed specific 
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performance of the alleged agreement. The Subordinate Judge 
held that the agreement was not proved, and refused the prayer 
for specific performance. This finding has not been disputed 
and no question in this appeal arises in respect of that part of 
the case. 

The prayer, which is material to the present appeal, was 
for a declaration that the alleged partnership was dissolved on 
the 26th of March, 1924, or from the date of the suit, and a 
direction for accounts of the partnership dealings, including 
the personal accounts of the partners. 

The defendants 2 and 3 (ie., -Chockalingam Pillai and 
Shanmukhan Pillai) filed a written statement denying that the 
family of these defendants were partners in the plaintiff’s firm, 
and alleged that Virappa and Ramaswami had been acting 
merely as agents for the said firm and that neither of them had 
any interest therein. 


The learned Subordinate Judge held that the partnership 


alleged by the plaintiff was true, but that it was not binding on 
the 3rd defendant, who was a minor: he further held that, as 
far as the moneys drawn by the defendants 1 to 3 were con- 
cerned, the entire family property was liable, because the 
family had the advantage of the said moneys and most of the 
family properties were purchased with the money got from the 
partnership firm. : 

l The defendants 2 and 3 appealed to the High Court at 
Madras, which allowed the appeal. The ground of their deci- 
sion was that the plaintiff had not made out that there was a 
partnership with these defendants subsisting on the date of the 
plaint, that even if such a partnership existed it was dissolved 
in 1916, and that inasmuch as the suit was not instituted until 
1924, it was barred by limitation. 


The learned Judges of the High Court in the course of 
their judgment said that it was difficult to see how a claim 
against the then appellants based on joint family business could 
be supported as the Subordinate Judge had done. : 

The High Court therefore made a decree setting aside the 
decree of the Lower Court, and dismissing the plaintiff’s suit. 

From this decree the plaintiff and defendants 5 and 6 have 
appealed to His Majesty in Council. 

Their Lordships do not consider it necessary to refer at 


any length to the evidence to which their attention was drawn 
47 
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with much care by learned counsel at the hearing of the appeal; 
it is sufficient to say that in their opinion the evidence, both. 
documentary and verbal, shows conclusively that “K.V.R.” 
was a partner with the Chetties in the business in Colombo and 
that “K.V.R.’s” share in the capital was 1,4, share or Rs. 6,375, 
as alleged by the plaintiff. This is made abundantly clear by 
the entries in the daybooks and ledgers which were used in 
connection with the said business, which was managed by 
Ramaswami and Virappa in turn. l 

Further, it is clear that “K.V.R.” stood for Virappa- 
Their Lordships consequently have come to the conclusion that 
Virappa became a partner with the above-mentioned share in 
the business carried on in Colombo in the style of P.K.P.S. in 
May, 1908. 

As already mentioned, the High Court considered that the 
partnership, if any, came to an end in 1916. 

Their Lordships cannot find any sufficient evidence to 
justify a finding that the position of Virappa was altered in 
1916, or that he changed the capacity in which he had been 
acting before 1916. There is an entry in the ledger of “PK. 
P.S.,” dated the 30th June, 1918, showing the share capital: it 
is there stated that Kn Vira’s, t.e., Virappa’s, share was Liy, or 
Rs. 6,375, and as late as the 22nd November, 1923, Virappa 
gave evidence in certain proceedings in the Court of the Chief 
Court of Pudukotta State, in which he stated as follows: 
«There was another business conducted at Colombo under the 
vilasam P.K.P.S. Iwas the agent therein. The Ist plaintiff 
was the principal person for the P.K.P.S. firm. He died: 
2nd plaintiff is his son. The 3rd, 4th and 5th plaintiffs are 
partners. I too havea share.” 

Two powers of attorney, dated the 10th March, 1918 and: 
the 28th October, 1919 and an entry of the registration of the 
firm in Colombo, dated the 29th July, 1919, were relied upon as 
showing that Virappa was not a partner at the above-mentioned 
respective dates. 

Their Lordships are of opinion that the terms of the powers. 
of attorney are not inconsistent with the continuance of the 
partnership. 

The registration, which gives the names of the Chetties as. 
partners, and does not include the name of Virappa, is certainly 
a matter which supports the respondents’ contention. 
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The effect of that entry, however, is materially weakened 
by the correspondence which took place in 1922 between 
Virappa and Nachiappa with respect to questions relating to 
income-tax, and by the fact that as late as November, 1923, 
Virappa solemnly affirmed in his above-mentioned evidence 
that he then had a share in the business of P. K. P. S. at 
Colombo. There is no doubt that in that year he was in 
control of the said business in Colombo. 


Considering these matters and the whole of the evidence, 
their Lordships are of opinion that Virappa continued to be a 
partner in the said firm of P.K.P.S. in Colomho until the in- 
stitution of the suit in April, 1924, so that there is no question 
of limitation so far as his legal representatives are concerned. 


There remains the question whether Virappa carried on 
his share of the partnership business for the benefit of his 
family, so as to make the respondents, or either of them, liable 
to any extent. 


In considering this question it is material to notice that 
Chockalingam (defendant No. 2) was born in 1899 or 1900 and 
Shanmukhan (defendant No. 3) was born in 1913—so that in 
1908 Chockalingam wasa minor and Shanmukhan was not 
born. 


Further there is no allegation that a business like that 
started by the Chetties and Virappa in 1908 was an occupation 
of the family of Virappa. In fact, Virappa’s family was not 
a trading family. 


In their Lordships’ opinion, the law in respect of the 
matter now under consideration is correctly stated in Mayne’s 
Hindu Law (9th edition) at page 398, as follows :— 

«Where a managing member of a joint family enters into a partnership 
with a stranger the other members of the family do not thso facto become 
partners in the business so as to clothe them with all the rights and obliga- 
tions of a partner as defined by the Indian Contract Act. In such a case the 
family as a unit does not become a partner, but only such of its members as 


in fact enter into a contractual relation with the Stranger: the partnership 
will be governed by the Act,” 


In thisjpassage reference is made to the Indian Contract 
Act, which would be applicable to the facts of this case. It is 
to be noted that the sections referring to partnership in the 
said Act, have been repealed and are now embodied in the 
Indian Partnership Act, 1932. 
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Even assuming, therefore, that Virappa was the manager 
of his joint Hindu family in 1908, his entering into partner- 
ship with the Chetties in that year would not ipso facto 
make the other membersof his family partners, and there is no 
reliable evidence that Chockalingam, the 2nd defendant, ever 
agreed with the Chetties to become a partner, or that the 
Chetties on their side ever agreed to take him as a partner. 


The learned Subordinate Judge seems to have thought that 
the above-mentioned defendant ratified Virappa’s action in con- 
tinuing the partnership. In the first place, this is not a case of 
ratification, and, secondly, in their Lordships’ opinion, there 
is no evidence to justify such a conclusion. 

= Shanmukhan (the 3rd defendant) was a minor even at 
the date of the suit, and there can be no possible ground for 
holding him to be a partner in the said business. 


Finally, it was argued on behalf of the plaintiff that the 
2nd and 3rd defendants are liable to the extent to which their 
family benefited by Virappa’s drawings from the firm. 

The evidence as to such alleged benefit is very meagre and 
depends on two or three answers in the cross-examination of 
Chockalingam (the 2nd defendant), and if the family did 
benefit by Virappa’s drawings, which is not unlikely, there is 
no evidence as to the extent of such benefit. 

But in view of the conclusions at which their Lordships 
have arrived, viz., that Virappa, and Virappa only, was a part- 
ner withthe Chettiesin the Colombo business, and that the 2nd 
and 3rd defendants had no interest therein, there is no ground 
for the plaintiff’s contention that the plaintiff should be allowed 
as of course and without further investigation to follow the 
money, if any, which Virappa drew as his share from the 
partnership business and used for the benefit of his family. 


The result is that the appeal must be allowed in so faras 
the plaintiff’s claim against the defendants 2 and 3 in their 
capacity of legal representatives of Virappa is concerned, and 
the decree of the High Court, which dismissed the suit in toto, 
must be set aside. 

In lieu of the Subordinate Judge’s decree there must bea 
declaration that Virappa was a partner to the extent of the 
above-mentioned share, viz., 13, of 44, with the Chetties in 
the Colombo business, that the said partnership began on the 
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15th May, 1908, and was dissolved as from the date of the 
institution of the suit, and the usual direction for the taking of 
accounts between the parties to the partnership. 


The appeal must be dismissed so far as the claim of the 
plaintiff against the defendants 2 and 3 in their personal 


capacity is concerned, and the suit against them in that 
capacity dismissed. 


The plaintiff must pay to the defendants 2 and 3 in their 
personal capacity their costs of the proceedings in both the 
Courts in India, and the plaintiff and the defendants 5 and 6 
must pay to the said defendants their costs of the appeal to 
His Majesty in Council. . 

The defendants 2 and 3, in their capacity as legal represen- 
tatives of Virappa and to the extent of Virappa’s estate, must 


pay the plaintiff’s costs in the Courts in India and the appel- 
lants’ costs of this appeal. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: Douglas Grant & Dold. 


K. J. R. —— Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR. 


Sethuramalinga Ayyar and others .. Appellants* (Plaintiffs) 
v 


Ananda Padayachi and others .. Respondents (Defend- 
ants). 


Riparian righis—Owner of upper land putting up bund across stream— 
Sutt for declaration and injunction by lower owner—Form of decree granting 
tnjunciton—Easements Act (V of 1882), S. 7, Ills. (7) and (h). 


The plaintiffs sued as lower riparian owners complaining that the defend- 
ants had put up a bund higher up thereby interfering with the flow of water 
in the stream and prayed among other things for an injunction prohibiting the 
defendants from putting up any dam across the stream. The lower appellate 
Court in granting the injunction directed that the defendants were prohibited 
from putting up such a dam as will cause diminution to the flow of water to 
which the plaintiffs were entitled, 


Held, in second appeal, that the proper form of the decree was to declare 
that the defendants were entitled to such rights in the suit stream as belonged 
to an upper riparian owner and that the defendants were not entitled to put 
up the dam complained of in the plaint, and restrain them, their agent and 
servants, by an injunction from interfering with the suit stream in sucha 
manner as materially to diminish the flow of the stream. 





* S. A. No. 345 of 1930, 28th March, 1934. 


P.C. 
Pichappa 
Chettiar 

v. 
Chocka- 
lingam 
Pillai. 


Sir Lancelot 
Sanderson. 


Sethurama- 
linga Ayyar 


v. 
Ananda 
Padayachi. 


Sethurama- 
linga Ayyar 
v 


Ananda 
Padayachi. 


374 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Under certain circumstances and provided the flow of the water in the 
stream is not materially prejudiced or interfered with, an upper riparian 
owner may have a right to direct water for the irrigation of his lands even by 
putting up a bund. 

Debi Pershad Singh v. Joynath Singh, (1897) L.R. 24 LA. 60: I.L.R. 24 
Cal. 865 at 878:7 M L.J. 120 (P.C.), Sheo Narain Singh v. Chandrabhal, 
(1911) 10 I.C. 181, Secretary of State v. Ambalavana Pandara Sannadhi, LL.R. 
37 Mad. 371 (N.) and Secretary of State for India v. Subbarayudu, (1931) 
L.R.59 LA. 56: I.L.R. 55 Mad. 268: 62 M.L.J. 213 (P. C.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 152 of 1928 (A. S. No. 125 of 
1927 on the file of the District Court, Salem) preferred against 
the decree of the Court of the District Munsif of Salem in 
O. S. No. 552 of 1919. . 

T. M. Krishnaswanu Aryar for appellants. 

C. S. Venkatachartar for respondents. 


The Court delivered the following 

JupcMENT.—This is an appeal by plaintiffs 1,2 and 5 
complaining of the form in which the injunction has heen 
framed by the learned Subordinate Judge. The plaintiffs 
brought the suit as lower riparian proprietors complaining that 
the defendants had put up a bund higher up thereby interfering 
with the flow of water in the stream. They asked for three 
reliefs, vis., declaring (1) that the defendants have no right to 
use the water of this river for irrigation purposes at all, 
(2) directing the demolition of the dam already put up, and (3) 
prohibiting the defendants by means of a permanent injunction 
from ever putting up any dam across the river higher up the 
Komarapalayam anicut. The defendants in their written 
statement did not plead any special right based upon contract 
or custom but they contended in paragraph 4 that 


“ the use of the water of ariver by putting an ordinary dam across it is 
one of the commonest methods adopted in this presidency. These defendants 
are entitled to put a dam across the aforesaid river within their mittah 
limits and divert the water for irrigation of their lands adjoining’ 


and in paragraph 5 they added 

“the use of the water.of the river in the aforesaid manner is common, 
reasonable, and cannot prejudice the plaintiffs or any other riparian owners 
lower down.” 


" Tt is obvious from the written statement and from the judg- 
ments of the, Caurt below that the defendants rested their case 
only on their rights as upper riparian owners and not on .any 
special rights founded on: contract; ‘custom ‘or prescription: 
Issue-2 raised the question-“Are the defendants -entitled to 
put up’atty'dam and, if so, to what extent?” andIsstie’3 raised 
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the question “Do the plaintiffs sustain any damage or injury 
by reason of the defendants putting up a dam-and are they 
entitled to maintain an action?” The learned District Munsif 
granted an injunction prohibiting the defendants “from ever 
putting up any dam above the Komarapalayam first anicut 
across the Perar or Karaikoil river”. The Subordinate Judge 
modified the form of injunction and expressed it in the 
following words, vis., that the defendants are prohibited 
from putting up such adam as will cause diminution to the 
flow otf water to which the plaintiffs would be entitled on this 
date, inasmuch as the defendants are entitled io take water to 
their fields by putting up a dam or otherwise for irrigating 
their lands abutting the stream. It is obvious that neither of 
these injunctions is correct in law or satisfactory as to their 
terms. The particular dam of which the plaintiffs complained 
in their plaint had admittedly been removed and no mandatory 
injunction for its removal is at present necessary. The only 
matter that remains for consideration is as to the form of the 
declaration of the rights of the parties and the form of the 
preventive injunction to be issued. The plaintiffs do not 
maintain the extreme position embodied in prayer (a) in their 
plaint, vtz., that the defendants have no right to use the water 
of this river for irrigation purposes at all. The respondents 
do not maintain here the position taken up by the Subordinate 
Judge that the plaintiffs’ rights should be measured with 
reference to the flow of water or to their rights as on the date 
of the appellate decree. Nor is the statement in that decree 
that “the defendants are entitled to take water to their fields 
by putting up a dam or otherwise” an accurate statement in 
that unqualified form because it does not even import the well- 
known limitation that there should be no material injury to the 
flow of water down the stream. 


Mr. T. M. Krishnaswami Aiyar for the appellants contends 
that the injunction to be issued in the case must in terms prohi- 
bit anything in the nature of a dam being put up by the 
defendants apart from any question as to whether or not it 
materially interferes with or diminishes ‘the ‘flow of water in 
the stream. “Mr: Venkatachariar; however, contends’that there 
is no such absolute restriction recognised.in Jaw,.and that so 
long: as the flow of water in the stream. ; is not ‘materially 
prejudiced or, interfered with, an upper riparian - Owner may 
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have a right in certain circumstances to divert water for the 
irrigation of his lands even by the putting up of a bund. He 
relies in this connection upon certain observations in the case 
in Debi Pershad Singh v. Joynath Singh! and Sheo Narain 
Singh v. Chandrabhal2, In another case in Secretary of State 
v. Ambalavana Pandara Sannadhs3 the learned Judges referred 
to the possibility of the exercise even of riparian rights by the 
putting up of a dam. In the case in Narasimha Sastrtal v. 
The Secretary of State for India in Councils the facts show 
that a dam had been put up and the learned Judges in the High 
Court did not make that by itself an objection. It seems to 
me that it is not safe to lay down as a general or absolute 
proposition that under no circumstances can an upper riparian 
owner resort to particular methods of diversion irrespective of 
the question whether such method of diversion materially 
diminishes the flow of water or not. The very case in 
Secretary of State for India v. Subbarayadu’ to which 
Mr. Krishnaswami Aiyar drew attention also recognises the 
possibility that under certain circumstances and provided no 
material injury is done, water may be diverted by the upper 
riparian owner for the purpose of irrigation subject to the 
limitation that the amount taken shall not be so much as to 
hurt the rights of the inferior owner to have the stream passed 
on to him practically undiminished (see pages 277, 278). In 
these circumstances I think it will be best not to make any 
reference inthe decree either by way of authorisation or by 
way of prohibition to erection of a dam or other method that 
may be employed by the upper riparian owner. The rights of 
the upper and lower riparian owners are respectively declared 
in Illustrations (7) and (k) to S. 7 of the Easements Act. In 
the light of the rights so declared, I think it will be best to 
frame the decree in the following terms :— 

Declare that the defendants are entitled to such rights in 
the suit stream as belong to an upper riparian owner and that 
the defendants were not entitled to put up the dam complained 
of in the plaint and restrain them, their agent and servants by 
an injunction from interfering with the suit stream in such a 
manner as materially to diminish the flow of the stream. 





1, (1897) L. R. 24 L.A. 60: LL.R. 24 Cal. 865 at 878: 7 M.L.J. 120 (P. C). 
2. (1911) 10 I.C. 181. 3, IL.R. 37 Mad. 371 (N.). 

4, (1891) 1 M.L.J. 167. 

5. (1931) L. R. 59 LA. 56: I.L.R. 55 Mad. 268: 62 M.L.J. 213 (P. C.). 
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The memorandum of objections is dismissed without costs. 
The appellants shall get their costs of this Second Appeal from 
respondents 1 and 2. 

B. V. V. Decree modified. 

Memo. of Objectious dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


Pendyala Subba Rao .. Petitioner* (Defendant) 
v. 
Lingamallu Ramalingayya .. Respondent (Plaintiff). 


Award—Decree in terms of award—Objection by the defendant—Arbi- 
trator’s finding not final as regards award as wellas any statement made by 
him as to conduct of proceedings—Decree of Court within ten days after 
award, whether proper—Ctvil Procedure Code (V of 1908), Sch. II, S. 16— 
Limitation Act (IX of 1908), Art. 158. 


Where on reference to arbitration of a matter an award was made and a 
decree was passed in terms by the Court, but the defendant raised various 
objections, of which the important ones were, that (1) the District Munsif did 
not give time to defendant to substantiate his objections nor did he deal with 
them judicially, and (2) that in any case the decree passed within 10 days of 
the award was invalid under Art. 158 of the Limitation Act, 

Held, that in the absence of anything on record by the District Munsif 
about the evidence before the arbitrator or that the evidence adduced by the 
defendant had been found to be insufficient to establish his objection, the view 
taken by him, that the arbitrator’s award was final not only as regards the 
award itself but also.as regards any statement which he madein it as to the 
conduct of proceedings. was erroneous and had to be set aside, 

Semble. The words of S. 16 of Sch. II of the Civil Procedure Code must 
be viewed in their plain meaning and judgment should not be pronounced 
within 10 days after the award had been received. 

Gunga Narain Ghose v, Ram Chand Ghose, (1873) 20 W.R. 311, Ravjibhai 
v. Dahyabhai, (1920) I.L.R. 45 Bom, 832, Ruddaraju Sooraparaju v. Ruddaraju 
Narayanaraju, 1912 M. W. N. 1232 and Srikishin Rochumal v. Relumal 
Partomal, (1915) 34 I.C. 845, referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the Additional District Munsif 
of the Court of the District Munsif‘'of Guntur, dated 31st 
March, 1932 in O. S. No. 676 of 1930. 


B. V. Ramanarasu for N. Rama Rao for petitioner. 

T. Ramachandra Rao and C. Vasudevan for respondent. 

The Court delivered the following 

JupGMENT.—In this case there was a reference to arbitra- 
tion on 27th February, 1932. The award, dated 23rd March, 
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1932, was filed on 31st March, 1932 and on the same day a 
decree was passed in terms of the award. It would appear that 
the plaintiff reported that he had no objections, but at the outset 
the defendant raised various objections. The Court found it 
necessary to consider objection No. 4 only where it is stated 
that the arbitrator has given his award in favour of the plain- 
tiff without examining the plaintiff’s witnesses or his account 
books. From the fact that it is called objection No. 4 it may 
be inferred that the defendant put in written objections. The 
objection was dismissed. This petition is on two grounds: (1) 
that the learned District Munsif did not give time to the 
defendant to substantiate his objections nor did he deal with 
them judicially, and (2) that in any case the decree passed 
within ten days after the award was filed—which is the period 
under Art. 158 of the Limitation Act for putting in objections 
—is invalid. On the first contention I think it is clear that the 


petitioner must succeed. There is nothing in the record to 


suggest that he was given a chance of proving his objection by 
evidence. The District Munsif proceeds to dispose of it in the 
following words :— 


“This is a wide and sweeping objection and is unsupported by facts. The 
arbitrator has stated in that award that his findings were arrived at ‘after 
hearing both the parties and considering a!l evidence placed before me’. The 
arbitrator is a pleader of fairly good standing and I do not see why his state- 
ment of what transpired before him should not be accepted. From his award 
it is clear that he heard the parties and their evidence and gave his award, 
Such an award cannot be said to have been vitiated by any misconduct.” 


There is not a word about the evidence nor does he say 
that the defendant has either failed to adduce evidence or that 
his evidence was found to be insufficient to establish his 
objection. 

The view of the Court, as I take it, appears to be that the 
arbitrator’s award is final not only as regards the award itself 
but also as regards any statement which he makes in it as to the 
conduct of the proceedings. From that point of view the 
petition must succeed. 

As regards the second point I am unwilling to express 
any decided opinion. In the casein Gunga Narain Ghose v. 
Ram Chand Ghosel the Court: insisted upon the. objections 
being 'put in in one day whereas the.parties are ‘entitled to ten 
days and all the remarks in that Case’ have to be ‘read in the 








ee 1, (1873) 20 W.R. 3M ciel oP 
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light of that fact. In Ravjibhai v. Dahyabhail a decree was 
passed in terms of the award when no objections were filed and 
ten days had not elapsed. In Ruddaraju Sooraparaju v. Rudda- 
raju Narayanaraju? it would appear that no objections were 
filed. In Srikishin Rochumal v. Relumal Partomals the Court 
was definitely opposed to the view that a decree passed in 
terms of the award within ten days is valid even though the 


objections may have been heard and disposed of within that . 


time. But this is only from the Judicial Commissioner of Sind 
and carries no authority in this Court. 


It is possible that ten days is given as an absolute period 
before which the award shall not be decreed in order to give 
the parties time to substantiate their objections. It must be 
admitted that if S. 16 of the second schedule to the Code of 
Civil Procedure does not mean that the award cannot be pro- 
nounced before the expiry of the period, it is very unfortunate- 
ly worded. It runs as follows :— 


«Where the Court sees no cause to remit the award or any of the matters 
referred to arbitration for reconsideration in manner aforesaid, and no 
application has been made to set aside the award, or the Court has refused 
such application, the Court shall, after the time for making such application 
has expired, proceed to pronounce judgment according to the award.” 


This section clearly contemplates a case of application 
having been made to set aside an award and the Court, having 
refused such application, proceeding with the case and puts such 
a case in the same category as one where no application has 
been made to set aside the award and where after the time for 
making such application has expired it proceeds to pronounce 
judgment according to the award. The period is the same 
in each case, 10 days. The wording seems to me to be perfectly 
plain and if I had to express an opinion for the purpose of 
this case I should hold that the words must be taken in their 
plain meaning and that the judgment should not be pronounced 
within ten days after the award has been received. 


However, the first ground in this case is quite sufficient in 
my opinion to allow the petition. The decree must be set aside 
and a fresh decree made alter granting petitioner an oppor- 
tunity for substantiating his objections. Costs of this petipon 
will follow the decree. 


`K. C. 
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NG 2.12 IME'W.N, 1232. 3. (1915) 34 I.C. 845. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


' PRESENT :—MR. Justice MapHavaN Nair AND Mr. 
Justice BARDSWELL. 


Sarvathada Iswarayya .. Appellant® (Petitioner) 
Vv. 


Kuruba Subbanna and another .. Respondents (Respondents). 


Provincial Insolvency Act (V of 1920), S. 54—Sale of property by insol- 
veni—Registration after a month—The period of three months to be calculat- 
ed from the date of registration when the sale became effective—Transfer of 
Property Act (IV of 1882), S. 54. 


Where an actof insolvency by the execution of a sale deed, dated 10th 
January, 1930, was sought to be made as ground of an adjudication by 2 
petitioning creditor who filed his application on 23rd June, 1930 and it was 
contended that the application was not within three months from the date of 
the sale deed and hence the petitioner had no locus standi, 


Held, that a valid transfer having been made only when the decument 
was registered, asin this case on 13th February, 1930, the act of insolvency 
could be considered only to have taken place on that date. The three months’ 
period from the 13th February, 1930, having expired during the midsummer 
holidays the petitioner had Jocus standi under S, 54 of the Provincial Insol- 
vency Act to present the application on the 23rd June, 1930, which was the re- 
opening day after the summer recess. 


Muthiah Chettiar v. The Official Receiver of Tinnevelly District, (1932) 
64 M.L.J. 382, relied on. 


Appeal against the order of the District Court of Ananta- 
pur, dated the 18th August, 1932 and made in I. P. No. 21 of 
1930. 


K. Srinivasa Rao for appellant. 
S. Narayana Rao for respondents. 
The judgment of the Court was delivered by 


Madhavan Nair, J.—The petitioning creditor, who sought 
to get the lst respondent adjudicated an insolvent, is the 
appellant before us. His petition was dismissed on the ground 
that the act of insolvency on which the petition was grounded, 
did not occur within three months before. the presentation of 
the petition. The act of insolvency consisted in the execution 
of a sale deed by the Ist respondent in favour of the 2nd 
respondent—Ex. C. The document was executed on the 10th 
January, 1930 and it was registered on 13th February, 1930. 
The petition for adjudication was filed on 23rd June, 1930, on 


. the re-opening day after the midsummer vacation. If the 
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three months’ period is calculated from the 10th January, 1930, 
it is obvious that the petition was presented more than three 
months after the act of insolvency and the petitioner had 
therefore no locus standi to present the petition. But if the 
time is calculated from the 13th February, 1930, he will be in 
time on the 23rd June, 1930, the three months’ period from 
the 13th February, 1930, having expired during the midsummer 
holidays. So, the short question for determination in this case 
is whether the three months’ period should be calculated from 
the date of the execution of the document, that is, on lOth 
January, 1930 or from the date of its registration, 13th 
February, 1930. The Lower Court held that the period should 
be calculated from the date of execution and hence dismissed 
the petition. 


In appeal, Mr. Srinivasa Rao argues that the date should 
be calculated from the 13th February, 1930, the date of the 
registration, his argument being that the document will be an 
effective sale deed only when it is registered and not when it is 
merely executed. S. 54 of the Transfer of Property Act is 
relied on in support of this contention. Under that section, a 
sale deed dealing with property over the value of Rs. 100 to be 
valid requires registration. No doubt, under S. 47 of the 
Registration Act, once a document is registered, the effect 
begins to commence from the date of execution, but if the 
document is not registered, it can never -have any legal effect 
asa sale deed. Therefore, Ex. Cin the present case cannot 
be considered to bean act of insolvency unless a valid transfer 
of property was made by that document and such a valid 
transfer could be said to have been made only when the 
document was registered on 13th February, 1930. In our 
opinion, thercfore, the act of insolvency can be considered to 
have taken place on 13th February, 1930. 


The above view is supported by a decision of this Court in 


Muthiah Chettiar v. The Official Receiver of Tinnevelly 
Districti. The question there arose in different circumstances 
and with reference to a mortgage deed but the point decided 
was the same. That question was whether the three months’ 
period under S. 54 of the Insolvency Act should be said to 
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commence from the date of the execution of the document or 
from the date of its registration. It was held having regard 
to S. 59 of the Transfer of Property Act, which made regis- 
tration compulsory, to give validity to a mortgage, that the 
period should be calculated from the date of registration. On 
a similar reasoning we hold in this case that the act of insol- 
vency was committed by the Ist respondent on 13th February, 
1930. It follows therefore that the appellant has locus standi 
to present the application. 


The order of the Lower Court is set aside. As the Lower 
Court has found that the sale under Ex. C is fraudulent, we 
hold that an act of insolvency has been committed by the Ist 
respondent and he is therefore adjudicated an insolvent. The 
petition will be remanded to the Lower Court for taking the 
necessary steps subsequent to adjudication and for fixing a 
time in which he may apply for discharge. The appellant is 
entitled to his costs both here and in the Court below. 


Ke, ———- Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


Yadla Gurunaidu and others .. Appellantsx (Defendants 
1, 2, 4 and 3rd Defend- 
ants legal representatives) 

v. 
Thalabathula Kanakayya .. Respondent (Plaintiff). 


Easement—Enjoyment of a drainage channel across a public pathway— 
Enjoyment to the knowledge of public authortty only for about twenty years 
—Public authorities allowing plaintiff's enjoyment of the use of channel and 
approving of it—Whether plaintifs use could be interfered with by the 
defendant into whose land plaintiff's water drained on the ground of public 
nuisance. 

Where between the lands of the plaintiff and the defendants C and R lay 
a public rastha under which the greater part of the Jength of an underground 
channel constructed of brick and chunam was used to discharge the water 
from the plaintifi’s land on to the defendants in a lawful manner, but which 
was obstructed and interfered with by defendants, and the plaintiff brought 
the present suit for an injunction against defendants restraining them from 
obstructing the use and repair of the channel, and the evidence proved the 
existence for more ‘than twenty years of the underground channel to the 
knowledge of the public authorities and also that its use had not been a public 
nuisance, on the objections thatinorderto drain the water on the servient 
tenement the plaintiff could only do so by discharging water on the public way 
thus committing nuisance and that no prescription could be acquired to 
commit a public nuisance, 








*S. A. No, 33 of 1933. 19th March, 1934. 
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Held, that although an easement in the strict sense of the term might not 
have been acquired against the Secretary of State because of the enjoyment 
having been short of 60 years, yet the fact that the channel had been allowed 
to be constructed and to be used by the plaintiff, by the public authorities who 
were entrusted with the drainage of public streets and paths, and the fact that 
they had not only not raised any objection for 20 years but had approved of it 
as a public convenience, was sufficient to enable the plaintiff to complain of 
defendants’ unauthorised interference with the scheme of irrigation which the 
public authorities who were responsible for irrigation seemed to have sanc- 
tioned. 


Aravamuda Ayyangar v. Srinivasa Chettiar, 1934 M.W.N, 110, followed. 
Khudiram v. Surendra Nath, (1913) 19 C.L.J. 42, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in A. S. No. 42 of 1930 preferred 
against the decree of the Court of the District Munsif of 
Vizianagaram in O. S. No. 450 of 1927. 


Y. Suryanarayana for appellants. 
P. Somasundaram for respondent. 
The Court delivered the following 


JupGMENT.—Three points have been urged in this appeal 
by the defendants against the decree granting an injunction 
against them from obstructing the plaintiff’s use and repair, 
where repair is needed, of an underground channel stretching 
from the point C in the plan to the point R, the greatest part 
of which runs across and under a public pathway marked 
public Rastha in the plan. 


The first point is purely technical and may very shortly 
be disposed of. It is that, when the appeal was pending in the 
lower appellate Court, the then 3rd respondent Boddala 
Papayya, alleged to be a nephew by a sister of the Ist respond- 
ent, died on the 10th June, 1932, but that the then appellant 
(plaintiff )—-respondent here—took no steps to bring on record 
his legal representative and when the judgment was pronounced 
on 27th August, 1932, the deceased respondent Papayya was 
not represented atall. Hence it is argued that the judgment 
of the lower appellate Court so far as that respondent was 
concerned is void and of no effect. It ought to be sufficient to 
say that, if so, the said respondent’s widow and legal represen- 


tative, the present 4th appellant, need not have taken the trouble . 


to join in the present appeal in order merely to assert that there 
was nothing to appeal against so far as she was concerned. 
On her own showing the 4th appellant’s appeal is incompetent 
and must be dismissed. ‘But in this connection it is as well to 
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refer to the remarks of the Privy Council in Mahomed Wajid 
Ali Khan v. Puran Singh where their Lordships point out that 
it was the duty of the respondent’s counsel in the Lower Court 
to have brought this matter to the notice of the lower appel- 
late Court when it was possible to cure the defect. Of course, 
it is possible that he was not aware of it. But we are not 
unfamiliar with the practice of litigants keeping such matters 
to themselves in order to create difficulties for their opponents 
and this is a practice which is condemned as indeed must be 
condemned by all right-thinking persons—by the highest 
judicial authority. 

The second objection raises a rather interesting point, on 
which I have been told by the learned gentlemen on both sides 
that the only available authorities in this Court are not widely 
reported and therefore Iam much obliged to them for bringing 
to my notice the decision by Jackson, J. reported in Srinivasa 
Chettiar v. Aravamuda Ayyangar? and on appeal therefrom 
by the learned Chief Justice and Bardswell, J. reported in 
Aravamuda Ayyangar v. Srinivasa Chettiars. The question 
arises in this way. Between the points C and R lies the public 
Rastha under which the greater part of the length of the under- 
ground channel, which defendants are alleged to have 
obstructed, runs. The appellants’ argument is that where the 
plaintiff’s land, the dominant tenement, and the defendant’s 
land, the servient tenement, are not contiguous but separated 
by a public road or pathway, the dominant tenement is in- 
capable of acquiring by prescription an easement to discharge 
water from the dominant tenement into the servient tenement 
because it can only do so by discharging the water on to the 
public way thus committing a nuisance and no prescriptive 
right to commit a nuisance can be acquired. For this argu- 
ment the decision in Khudiram v. Surendra Nath4 was relied 
-upon where the overflow from the plaintiff’s tank had to go 
over a public path and then pass through the defendant’s land. 
In those circumstances the Court held relying inter alia on 
‘Comyns’s Digest—Title Prescription—F. 2, that there can be 
mo prescription to make a common nuisance and it was 
observed that the plaintiff is “bound to show that he has 





1928) L.R. 56 I.A. 80: I.L.R. 51 All, 267: 56 M.L.J. 304 (P.C.). 
930 M.W.N. 611. 3, 1934 M.W.N. 110. 
4, (1913) 19 C.L.J. 42. 
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acquired a right to carry water by lawful means to the  Gurinaidu 
boundary of the land of the defendanis before he can claim Kaunas: 
to have acquired a right to discharge that water into the 
defendants’ tank through a channel on another’s land.” 
This decision was applied by Jackson, J. in Srinivasa 
Chettiar v. Aravamuda Ayyangarl to a case where the plain- 
tiffs and the defendant’s lands were separated by a Government 
channel under which a siphon sluice was constructed to take 
the water of the plaintiff’s land into the defendant’s land and 
it was held by that learned Judge that the plaintiff may have 
an action against the Government if he had any right against 
the Government and the Government may have an action 
against the defendant, but that the plaintiff could not have an 
action against the defendant direct. In the Letters Patent 
Appeal, however, the learned Chief Justice explained the 
Calcutta case and pointed out that allthat it meant was that 
the, plaintiff was bound to show that he had acquired a right 
to carry the water by lawful means to the defendant’s land 
and that, if that is so, there is nothing to prevent the plaintiff 
from having his action against the defendant although the two 
lands are not contiguous but separated bya public path. . The 
question then really depends upon whether the plaintiff was 
discharging his water and bringing it to the defendant’s 
boundary in a lawful way. In this case a great deal of legal 
terminology not applicable to the facts was used in the Lower 
Courts but wrong use of legal terminology should never be 
permitted to work substantial injustice. The plaintiff spoke 
of his right as an easement; the District Munsif thought that 
it was something like letting off: surface water into a neigh- 
bour’s land which did not include the right to discharge sewage 
water; and the learned Subordinate Judge in appeal was not 
entirely free from the idea of easement. All that was neces- 
sary for the plaintiff to prove was that he had been accustomed 
to discharge the water from his land on to the defendants’ in a 
lawful manner. The evidence was that for many years—at 
least 20—this underground channel had been in existence to 
the knowledge of the public authorities, that it was a pucca 
channel constructed of brick work and chunam covered over 
with stone, that the Tahsildar knew of its existence, but took 
no objection to it and when examined as a witness in this case, 
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actually stated that, if it were put in order, there would be no 
objection to its being used, in other words, that it could not be 
a public nuisance. I have no doubt that although an easement 
in the strict sense of the term may not have been acquired 
against the Secretary of State because the enjoyment may have 


_ been short of 60 years, yet it has been allowed to be constructed 


and to be used by the plaintiff, by the public authorities who 
are entrusted with the drainage of public streets and paths and 
that they have not only not raised any objection for these 
20 years but approved of it asa public convenience. Whether you 
call it grant or licence or anything else, I have no doubt that 
this channel has been used in a lawful manner and that there- 
fore the conditions are here sufficient to enable the plaintiff to 
‘complain of the defendants’ unauthorised interference to the 
scheme of irrigation which the public authorities who are res- 
ponsible for irrigation would seem to have sanctioned. On 
the authority of Aravamuda Ayyangar v. Srinivasa Chettiar1 
I think the second objection fails. 

The third objection is that, if the decrec is confirmed, the 
plaintiff must be ordered, in repairing the channel to which 
the defendants objected to so repair it, that the top is not higher 
than the adjacent roadway. Mr. Somasundaram for the res- 
pondent accepts this and I would amend the decree of the 
lower appellate Court by adding to it the following words at 
the end of paragraph (1) “provided that the repairs are so 
effected that the top of the drain is not higher than the level of 
the Rastka to the east and west of it”. In other respects, the 
decree of the Lower Court is confirmed and the appeal dis- 
missed. The appellants have substantially failed and must pay 
the costs of the respondent. Add to the costs, the costs of 
the stay petition. 


K. C. Decree amended. 


-e—a aaa aana 


1, 1934 M,W.N. 110. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR HoraAcE OWEN Compton BEASLEY, Kt., 
Chief Justice. 
Donthi Venkataratnam, minor, by next 
friend and mother Gopamma and 


» others .. Petttioners* (Pett- 
S tioners ) 
v. 
Nagappa and another .. Respondents (Res- 
pondents). 


Minor—Representation by next friend—Absence of next friend at the 
hearing of a suit on behalf of minors—Dismissal—A pplication forrestoration 
—Absence even at the hearing of the ap plication—Plea of illness as the cause 
of absence—Suffictent reason to restore the cause to the file of the Court. 


If there are minor plaintiffs and defendants who are represented, as they 
must be, by a next friend, and the next friend is absent through whatever 
cause it may be at the trial, then that fact alone is a sufficient reason for 
setting aside an ex parte decree passed against minor defendants or for set- 
ting aside an order of dismissal of the suit in the case of minor plaintiffs. 


Kesho Prasad v. Hirday Narain, (1880) 6 C.L.R. 69, Kathaswami 
Chettiar v. Ramachandran, (1934) 66 M.L.J. 683 and Neelaveni v. Narayana 
Reddy, (1919) LL.R. 43 Mad. 94: 37 M.L.J. 599 (F.B.), relied on. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Penukonda, dated the 17th March, 1931 in I.A. No. 48 of 
1931 in S. C. S. No. 486 of 1930. 

V. S. Narastmhachari for petitioners. 

S. Nagaraja Atyar and J. R. Alwar Naidu for respond- 
ents. 

The Court delivered the following 

JupcmMEeNnT.—The suit, the subject of this revision petition, 
was a suit by certain minor plaintiffs represented by their 
mother as next friend. When the suit came on for final 
hearing, the pleader for the plaintiffs was not ready and neither 
was the pleader for the defendants. An order was made -by 
the District Munsif dismissing the plaintiffs’ suit. Later, an 
application was made on behalf of the next friend fora setting 
aside of the dismissal order and for a restoration of the ‘suit 
to the file. Onthat occasion, it was alleged that the mother, 
the next friend of the minor plaintiffs, was ill and even’on this 
occasion—the occasion when the application was made—she 
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Venkata- was not present. The District Munsif remarking that the plea 
ranam ~~ of illness is generally set up whenever a party is absent, a 
Nagappa. statement with which I am inclined to agree, and stating that 
no doctor’s certificate had been produced in proof of that 
allegation held that no sufficient case had been made out for 
setting aside the order of dismissal. With all respect to the, 
District Munsif he has entirely ignored the fact that the 
plaintiffs were minors represented by their mother as next 
friend and has not addressed himself to the question as to 
whether their interests could be allowed to be prejudiced by 
the absence of the mother at the hearing. The plaintiffs being 
minors could not themselves appear. Two of them are of such 
an young age that it would be impossible for them to appear 
even if they had been permitted to do so. Their interests were 
in the hands of their mother and she was absent. It might 
have been true that she was ill. Then her absence from the 
Court would be due to illness. Isee no reason for holding, if 
that was the cause of her absence, that the minors’ interests 
should be prejudiced by reason of that unfortunate happening. 
If the mother was not ill, and that was not the reason for her 
absence, then it appears to me that there may be another 
alternative, namely, that she was negligent. Here again, I am 
of the opinion that the minors’ interests ought not to be 
allowed to suffer by reason of the negligence of their mother, 
the next friend. If that alternative be not present, then there 
may be another, namely, that the mother was deliberately 
acting hostilely and adversely to the interests of the minors. 
Here again—and this is an a fortiori case—the minors’ interests 
cannot be allowed to be prejudiced by that action so adverse to 
the interests of the minors. It appears to me, therefore, that 
the position in justice is that, 1f there are minor plaintiffs and 
defendants who are represented as they must be by a next 
friend and the next friend is absent, through whatever cause it 
may be at the trial, then that fact alone is a sufficient reason 
for setting aside an ex parte decree passed against minor 
defendants or for setting aside an order of dismissal of the 
suit in the case of minor plaintiffs. I am supported in this 
view by a decision of the Calcutta High Court in Kesho Prasad 
v. Hirday Narainı and by a decision of Curgenven, J. in 
Kathaswami Chettiar v. Ramachandran2 and the decision in 





1. ` (1880) 6 C.L.R. 69. 2: (1934) 66 M.L.J. 683, 
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Neelaveni v. Narayana Reddy1. For these reasons, this Civil 
Revision Petition must be allowed with costs here and in the 
trial Court and the suit restored to the list for disposal accord- 
ing to law. 

K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Gurusami Nadar .. Appellant* (Plaintif) 


g. 
Irulappa Konar (died) 
and others .. Respondents (Defendants and mil). 


Hindu Law—Hindu convert to Christianity — First marriage with a 
Christian lady— Subsequent conversion to Hinduism and marriage with 
another woman—W hether such second marriage valid—Death register, how 
far evidence of religion of parites. 

Where a person, by birth a Hindu, became a Christian and married a 
Christian woman hut subsequently, as found, he and his wife ceased to live as 
husband and wife, and he married again another woman who was a convert 
to Hinduism after having reconverted himself a Hindu, and the question 
arose as to whether the second marriage was valid, _ 

Held, that in view of the evidence as to the prevalence of unions amongst 
the members of the community, to which he belonged, without much regard 
to their religious beliefs and opinions, and in the absence of any particular 
expiatory ceremonies in the matter of changing their religion prescribed for 
the community by the Smriti writers, one had to look to the sense of the 
community, how it was prepared to look upon the marriage. It would be of 
particular significance if it was prepared to consider the married couple as 
husband and wife and their issue as legitimate. 

Emperor v. Lasar, (1907) I.L R. 30 Mad. 550 at 552: 17 M.L.J. 476, distin- 
guished. 

Muthuswamt Mudaliar v. Masilamani, (1909) I.L.R. 33 Mad. 342: 20M. 
L.J. 49, referred to. 


Case-law reviewed. 

Statement in Death’ Registers can be safely relied upon only with refer- 
ence to the fact of death and the date of death but not with regard to the 
religion of the person at the time of his death, when otherwise the evidence is 
conflicting on the point. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. No. 78 of 1929 (A. S. No. 114 
-of 1928, District Court, Tinnevelly) preferred against the 
decree of the Court of the District Munsif of peacortas in 
O. S. No. 268 of 1927, - 


, ` 
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1. (1919) IL.R. 43 Mad. 94: 37 M.L J. 599 (F.B.). 
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A. Swaminatha Aiyar and S. Venkatarama Atyar for 
appellant. 


B. Sitarama Rao and S. K. Sundaram Aiyar for respond- 
ents. 


The Court delivered the following 


JupemENTt.—This Second Appeal arises out of a litigation 
between rival transferees from defendants 1 and 2 and from 
defendants 5 and 6 respectively of properties belonging to one 
Vedanayaga deceased. It is common ground that by birth he 
was a Hindu and that later in life he became a Christian and 
married the Ist defendant who was admittedly a Christian. 
The 2nd defendant is the issue of that marriage. Some time 
after the marriage, the 1st defendant would appear to have 
gone over to Colombo and whatever the reason for the 
estrangement may be, both the Courts below seem to think that 
thereafter Vedanayaga and the Ist defendant did not live 
as husband and wife. The next stage in the story is that 
Vedanayaga married the 5th defendant. 


The evidence is conflicting, as to the religion of Veda- 
nayaga at the time of the marriage with the 5th defendant and 
at the time of his death. The materials are very scanty and it 
is not perhaps too strong an observation to make if I say that 
in view of what would appear from the evidence in the case as 
to the prevalence of unions amongst members of this com- 
munity without much regard to their religious beliefs and 
opinions, and in view of the facts referred to in the judgment 
of this Court in Muthuswamt Mudaliar v. Mastlamans1 their 
reconversion to Hinduism is quite as simple a matter as their 
original conversion from Hinduism. The learned Judge also 
points out that the evidence shows that many of the acts of 
members of this group are dubious, partaking to some extent 
of Christian habits and to some extent of Hindu habits. In 
these circumstances the learned Subordinate Judge has drawn 
the inference that Vedanayaga must have become a Hindu 
at the time of his marriage with the 5th defendant because it 
would appear in the evidence that the marriage was celebrated 
in the Hindu form though the rituals seem to have been quite 
simple. There is no doubt that the community treated 
Vedanayaga and the 5th defendant as husband and wife and 





1. (1909) LL.R. 33 Mad. 342: 20 M.L.J. 49. 
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their issue as legitimate. It is stated by some of the plaintiff’s 


witnesses that several acts of Vedanayaga subsequent to the’ 


marriage with the Sth defendant would show that he continued 
a Christian. But the learned Subordinate Judge has refused 
to attach importance to this statement. There is a statement 
in the death register (Ex. D) describing him asa Christian. 
But it was certainly not his statement and we are not ina 
position to say who made that statement. J very much doubt 
if that statement is admissible at all. It is at best safe to rely 
upon these registers only with reference to the fact of death 
and the date of death. In acase where there is so much of 
conflicting evidence as to the religion of this man, a statement 
made by some unknown person that he was a Christian can 
carry very little weight. Under these circumstances I see no 
reason to differ from the view of the learned Subordinate 
Judge that Vedanayaga and the 5th defendant must be regarded 
as having become Hindus at the time they were married. 


Mr. Swaminatha Aiyar referred to certain authorities in 
the course of his arguments and it is perhaps just as well that 
I make a brief reference to them. The observation, that he 
relied on, at p. 324 in Skinner v. Orde! does not carry one 
very far. Their Lordships of the Privy Council merely refer 
with a kind of approval to the doubt entertained by the High 
Court. But the observations of the High Court extracted at 
p. 314 show that the High Court put the matter only from 
what they speak of as the ‘Christian point of view’. They 
were there dealing with the question of guardianship of the 
child which had been born and bred up a Christian and the 
claim before the Court was by their mother who had since 
married or claimed to have married another Christian after 
both of them had embraced Muhammadanism. No doubt in the 
case in Admintstrator-General of Madras v. Anandachari2 and 
in the judgment of Anantakrishna Atyar, J. in T. O. S. No. 9 
of 1932 reference is made to the necessity of expiatory 
ceremonies for reconversion to Hinduism but in both those 
cases the alleged reconversion was into the Brahmin community 
of Hindus and it may be possible to suggest that certain vedic 
rites would have been adopted in such acase. The language 
used in Administrator-General of Madras v. Anandachari2 
merely refers to the expiatory ceremonies enjoined by the 





1. (1871) 14 M.I.A. 309. 2. (1886) I.L R. 9 Mad. 466, 
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Gurusami —_ practice of the community in question; and with reference to 

ats the class of people we are now concerned with, no suggestion 

ten appa has anywhere been made in the course of the evidence that any 

~ particular expiatory ceremonies are observed amongst them. 

No particular ceremonies are prescribed forthem by the Smriti 

writers nor have they got to perform any Homas. One has 

therefore only to look to the sense of the community and from 

that point of view it is of particular significance that the 

community was prepared to receive Vedanayaga and the Sth 

defendant as man and wife and their issue as legitimate. In 

the case in Morarjt v. Administrator-General of Madras 

Venkatasubba Rao, J. no doubt refers to the several facts 

proved in that case and relies upon them as establishing the 

conversion of an English woman to Hinduism; but it is not 

right to treat this observation as laying down that all those 

facts must be proved to exist before the Court can give a 

finding in favour of the conversion to Hinduism. In Kamavatt 

` v. Digbtjat Singh® their Lordships held that if a Hindu who 

becomes a convert to Christianity, lives and dies a Christian, it 

is not open to him to retain the Hindu law of succession. 

This settles a conflict of decisions in India as to the effect of 

the provisions of the Indian Succession Act on the principles 

which were recognised by the earlier decision in Abraham 

v. Abrahams’. It has nothing to do with the question of 
reconversion. 


Mr. Swaminatha Atyar finally relied on the observations 
in Emperor v. Lagar4 where after holding that a Christian who 
has a Christian wife will be guilty of bigamy if he marries a 
Hindu wife even according to Hindu rites, the learned Judges 
add obster “it would make no difference if he had” renounced 
the Christian religion. The question of the effect of reconver- 
sion did not arise for decision in that case and as pointed out 
by. the.-learned Judges there is a decision of Holloway and 
Innes, JJ. to the contrary in Proceedings dated 8th November, 
18665. The view taken in the decision in Proceedings dated 
Sth November, 18665 has been followed in Emperor v. Antonyé 


and in Criminal Revision Case No. 608 of 1930 and is in accord 
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1 (1928) I.L R. 52 Mad. 160: 55 M.L.J. 478. 
2, (1921) L.R. 48 LA. 381: LL.R. 43 All. 525° 42 M. L. J.87 (P.C.). 
) 9 M.LA. 195. 4. (1907) LL.R. 30 Mad 550 at 552: 17 M.L.J. 476, 
5 3M.H.CR. App. vii. ’ 6. (1910) I.L.R. 33 Mad. 371. 
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with a recent decision of the Allahabad High Courtin Emperor 
v. Maha Ram!. 


In the view taken by the lower appellate Court that both 
Vedanayaga and the 5th defendant should be taken to have 
embraced Hinduism, the further point raised by Mr. Swami- 
natha Aiyar that even if Vedanayaga had become a Hindu, a 
marriage between him as a Hindu and the 5th defendant asa 
Christian will be void by reason of S. 4 of Act XV of 1872 
does not arise for consideration. 


Accepting the finding of the learned Subordinate Judge on 
the question of the religion of the parties, I hold that his legal 
conclusion was right and dismiss the Second Appeal. The point 
is not free from doubt or difficulty and I would therefore 
make no order as to costs of this Second Appeal. 


KC: — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CORNISH. 


Poturaju Seshayya and others .. Petitioners* in C. R. Ps. 
Nos. 1215 and 1216 
v. of 1930 (Defendants) 
Pilla Sanjivarayudu .. Respondent in do. ‘and 
. Petitioner in C. R.P. 
No. 1709 of 1930 

(Plaintif). 


Promissory note—Money borrowed not for family business—Indorse- 
ment of the noie—Indorsee suing, after death of the maker, the maker’s 
surviving coparceners—Surviviny coparceners not legal representatives— 
Liability of coparceners on the note when arises. 


Where a person executed two promissory notes, one in his own name 
mentioning the necessity for the loan as trading purposes and another in his 
name as well as two other partners for a business other than the family 
business, and in neither of the notes was there any indication that he executed 
it as manager or on behalf of the business of his family, but later on, the note 
was endorsed by the payee to the plaintiff who sued, after the death of the 
maker, his surviving coparceners, that is, his paternal uncles, on the ground 
that the moneys borrowed on the notes were used for the business of the 
joint family consisting of the maker and his paternal uncles, 


Held, that as there was no suggestion in the case that the paternal uncles 
were the maker’s legal representatives or that they or anybody else had been 
sued in that character, the suits were not maintainable against them and 
ought to have been dismissed. - 


aH TT 
- 1. (1918) IL.R. 40 All. 393. 
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The liability of the manager-maker is on the note; the liability of the 
coparceners is the liability imposed on them by the Hindu Law for debts 
justifiably incurred on behalf of the family. Although the liability of the 
coparceners can be enforced in the suit upon the note against the manager, 
it stands to reason that the liability of the coparceners does not arise until 
the manager’s liability on the note has been established. 

Krishna Aiyar v. Krishnaswami Aiyar, (1900) I.L.R. 23 Mad. 597, 
Nataraja Natcken v. Ayyaswamy Pillai, (1916) 32 M.L.J. 354 and Krishna- 
nand Nath Khare v. Raja Ram Singh, (1922) 1.L.R. 44 All. 393, referred to. 


Petitions under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Additional Subordinate 
Judge of the Court of the Subordinate Judge of Narasapur in 
S. C. S. Nos. 669, 668 and 651 of 1928 respectively. 


G. Lakshmanna and G. Chandrasekhara Sastri for peti- 
tioners. 


V. Suryanarayana for respondent. 

The Court delivered the following 

JupGMENT.—The petitioners in C. R. Ps. No. 1215 and 
1216 were defendants 1 to 4 in two suits brought by the 
plaintiff-respondent on two promissory notes signed by one 
Venkataratnam. The notes were specially indorsed by the 
payee to the plaintiff. Accordingly, the plaintiff is the indorsee 
within the definition in S. 16 (1) of the Negotiable Instruments 
Act. 

The petitioners are the paternal uncles and coparceners of 
Venkataratnam, who was the manager of the family business 
carried on by them. Venkataratnam died before suit. A 
decree has been made against the petitioners upon the ground 
that the money borrowed on the notes was used for the 
petitioners’ family business. 

The Sub-Judge says: 

«S, C. 668/28 is instituted on a pro-note executed by the deceased 
Venkataratnam himself for amount borrowed for the trade carried on by him 
for the benefit of the joint family. S. C. 669/28 is instituted for the 
recovery of Rs. 980-7-3 due on a pro-note executed by the deceased Venkata- 


ratnam as manager of the joint family consisting of himself and defendants 1 
to 4and by defendants 5 to 8” 


The language of the Sub-Judge suggests that it is apparent 
on the notes that Venkataratnam executed them in his capacity 
of manager. The note in S. C. No. 668 is signed by Venkata- 
ratnam in his own name. It is stated to be for a sum of Rs. 100 
« borrowed for my necessity for the purpose of trading ”. The 
note in S. C. No. 669 is signed by Venkataratnam and by 
defendants 5 to 8 who were partners with him in a business 
distinct from the business carried on by the petitioners’ family. 
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In the body of the note it is stated thas it is the joint note of 
the five signatories. In neither of the notes is there any 
indication that Venkataratnam executed it as manager or on 
behalf of the family business of the petitioners. 


It is a fundamental principle of the Law Merchant that 
no person can be sued on a bill of exchange or promissory note 
unless he has appeared as a party to it by name or designation 
on the face of the instrument. This principle has been affirmed 
by their Lordships in Sadasuk Janki Das v. Sir Kishan 
Pershadı. It follows that Venkataratnam having died the only 
person who could be sued and made liable on the note in his 
place would be his legal representative. But it has been estab- 
lished in this High Court by the decision in Krishna Aryar v. 
Krishnaswamt Atyar® that in a suit against the manager of a 
joint Hindu family on a promissory note executed by him in 
his own name the coparceners may be joined as defendants 
and will be held liable to the extent of their shares in the joint 
property if the plaint alleges and there is proof that the money 
raised by the manager on the note was for a family purpose. 
The plaintiff in Krishna Aiyar v. Krishnaswami Aiyar? was 
the payee of the note. The ruling has been applied in Nataraja 
Natcken v. Ayyaswamy Pillais to a suit on the note by the 
indorsee against the maker and his coparceners. In Krishna- 
nand Nath Khare v. Raja Ram Singh4, which was likewise a 
suit by an indorsee, the learned Judges appear to have favoured 
the view that the family might be regarded as the maker of a 
note signed by its managing member. It may be observed that 
this view was unsuccessfully advanced in the argument in 
Krishna Atyar v. Krishnaswami Aiyar2 and, with respect, I 
think that the proposition cannot be maintained. The liability 
of the manager-maker is on the note; the liability of the co- 
parceners is the liability imposed on them by the Hindu Law 
for debts justifiably incurred on behalf of the family. Although 
the liability of the coparceners can be enforced in the suit 
upon the note against the manager, it stands to reason that the 
liability of the coparceners does not arise until the manager’s 
liability on the note has been established. It would not arise 
if the manager successfully pleaded that there was no considera- 
tion for the note; and it would not arise (except in the case of 


1. (1918) L.R. 46 LA. 33: LLL.R. 46 Cal. 663: 36 M.L.J. 429 (P.C,), 


2. (1900) I.L.R. 23 Mad. 597. 3. (1916) 32 M.L.J. 354, 
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the coparceners being the sons of the maker) if it should be 
found that the note was executed for the manager’s private 
benefit. 


' The case here, however, is somewhat different to the cases 
to which reference has been made. The maker of the notes 
died before suit. It is admitted by Mr. Suryanarayana, the 
learned advocate for the plaintiff, that the suits are on the 
notes. There is no doubt that plaintiff had no right of 
action against Venkataratnam on the loan for which the notes 
were given, because there is no privity of contract between 
indorsee and maker in respect of the debt: Lewin v. Edwards1. 
Moreover, an indorsement, while it transfers the property in 
the note to the indorsee as the new holder, does not operate 
as an assignment to the indorsee of the debt due by the maker 
tothe original payee: Seetharama Chetty v. Seshiah Chetty8, 
Shanmuganatha Chettiar v. Srinivasa Atyars (per K. Srinivasa 
Aiyangar, J.) and Ram Jas v. Shahabuddin4. | think that the 
plaintiff could not have against the petitioners a right of action 
on the debt which he had not got against Venkataratnam. The 
liability of the coparceners is described by Shephard, J. in 
Krishna Aiyar v. Krishnaswamt Atyars as “ External ” to the 
obligation on the note, which I take to mean as not independent 
of the manager’s liability on the note. The plaintiff as 
indorsee, had no right of action against Venkataratnam except 
upon the notes. In my judgment, if the maker of a promissory 
note has died before suit the only person who can be sued 
upon the note is his legal representative. In such a suit, if the 
surviving coparceners are the legal representatives they will 
be liable on the note; if they are not the legal representatives, 
but have been impleaded with the legal representative, they 
will be liable upon the Hindu Law liability if the liability of 
the legal representative upon the note is established. There is. 
no stiggestion in the present case that the petitioners were 
Venkataratnam’s legal representatives or that they or anybody 
else had been sued in that character. The suits were not 
maintainable against them and ought to have been dismissed. 
C. R. Ps. Nos. 1215 and- 1216 are accordingly allowed. 


Co m I a m Imma mmm 


1. (1842) 9 M. & W. 720: 152 E.R. 304. 
"2. 1912 M.W.N. 1011. 
3. (1916) I.L.R. 40 Mad. 727: 31 M.L.J. 138. 
4. ALR. 1927 Lab. 89. 5, (1900) T.L.R. 23 Mad. 597. 
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With regard to plaintiff’s petition C. R. P. No. 1709, I 
think that the Sub-Judge’s decision is manifestly right. The 
Ist defendant in S. C. No. 651 was the maker of the suit-note 
and he is a stranger to Venkatarainam’s family. Venkata- 
ratnam gave a letter to the payee undertaking to pay the 
amount borrowed by the ist defendant. This letter was, I 
think, a guarantee by Venkataratnam of the loan made by the 
payee to the 1st defendant. The letter was not assigned by the 
payee to the plaintif when he indorsed the note to him. I 
doubt if it was assignable. At any rate, the guarantee being 
personal to the payee, he would be the only person to sue upon 
it: Sheers v. Thimbleby & Soni. The plaintiff had no right 
of action against Venkataratnam on the note. The Civil 
Revision Petition is dismissed. ; 

The petitioners will have their costs in both Courts-in 
respect of C. R. Ps. Nos. 1215 and 1216 and their costs of the 
petition in No. 1709: there will be one set of costs. 
= KEC C. R. Ps. Nos. 1215 and 1216 allowed, 

C. R. P. No. 1709 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. JUSTICE PAKENHAM WALSH. 


Andalammal .. Petitioner* (Plaintif) 
v. 
A. Marga Chetti (Insolvent) and l 
others -: Respondents (Defendants). 


Debtor and creditor—Consent deed whereby some creditors agreeing to 
compound debts due to them for lesser amounts—Lack of authority from the 
general tody of credttors—A consenting credilor afterwards suing and 
obtaining his full amount—Contract void—Other creditors who have not 
signed consent deed—None bound. 


Where some of the creditors of a debtor were by a trust deed directed 


to discharge all the debts belonging to the debtor and on the same day of the 
execution of the trust deed, a consent deed had been entered into, which was 
noted also in the trust deed, and by which the plaintiff and a few other cre- 
ditors compounded the debts due to them for lesser amounts, and from the 
evidence it was clear that the trustees without authority from the general 
body of creditors had arranged with the debtor to take charge of all his pro- 
perties for distribution amongst all his creditors, but thereafter one of the 
creditors who had signed the consent deed sued and obtained the whole 
amount due to him and thereupon the plaintiff brought the present surt for her 
full amount, 

Feld, that as the consideration for the creditors who had signed the 
consent deed giving up part of their debts was that the whole of the debtor’s 


(1897) 76 L. T. 709. 


i 
*C, R.P. No. 935 of 1932. 10th May, 1934 
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properties were to be available for pro rata distribution among his creditors, 
therefore if any creditor by suit obtained his full share, the amount of the 
estate would get diminished below what was contemplated in the contract as 
available for division and hence the contract would become void. Therefore 
the plaintiff could maintain a suit for her full amount, and 


(2) that as from the evidence here it was clear that there were also 
some of the creditors who had not signed the consent deed, but had sued and 
obtained the whole amount of their debts, preferably the decision in favour 
of the plaintiff's maintainability of a suit could be based on the case of non- 
consenting creditors who sued and recovered their debts, in order to bring 
the case within the decisions in Guruviah v. Kotiah, (1914) 26 M. L. J. 366 and 
Ajudhia Prasad v. Sidh Gopal, (1887) L.R. 14 I.A. 21: T.L.R. 9 All. 330 (P.C.). 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Conjeeveram in S.C.S. No. 2472 of 1931. 

E. Rajagopalachariar for petitioner. 

R. Srinivasa Aiyangar for T.V. Srinivasachars for respond- 
ents. 

The Court delivered the following 

JupGMENT.— This Civil Revision Petition raises a ques- 
tion of considerable difficulty. The Ist defendant in the suit 
who was heavily indebted executed a trust deed on 29th 
November, 1929 and appointed defendants 2 to 6 who were five 
of his creditors as trustees. They were directed to discharge 
all his debts to his creditors, who were mentioned in the docu- 
ment together with the amounts due to them. On the same day 
another consent deed was entered into, which is noted in the 
trust deed itself, by which the plaintiff and a certain number 
of other creditors compounded the debts due to them by the Ist 
defendant with the trustees for lesser amounts. The plaintiff 
sued the 1st defendant for the full amount due to her and de- 
fendants 2 to 6 (trustees) were impleaded as co-defendants. 
The plea of the defendants was that the suit is not maintainable 
on account of the consent deed which the plaintiff had signed. 
The plaintiff’s case was that she put her thumb impression on 
some paper on which she was told that the money due to her 
would be paid, that the consent deed was not read out to her 
and that she never knowingly executed it. This has been 
found against by the learned District Munsif. In argument 
the plea was raised there which has been raised here, that the 
fact that one of the creditors who had signed this consent deed 
afterwards obtained a decree for his whole debt against the 
property of the Ist defendant invalidates the contract and that 
therefore the plaintiff’s suit which was dismissed as unmain- 
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tainable can be maintained. Guruviah v. Kotiah! was quoted 
before the Lower Court which held that it had no application to 
the facts of this case. At first sight on reading the Lower 
Court’s judgment which only mentions the fact that one of the 
creditors who had signed the consent deed obtained a decree 
against the property of the 1st defendant for the whole debt, I 
was inclined to think that Guruviah v. Kotiah! does not at least 
in terms apply because that case as well as Ajudhia Prasad v. 
Sidh Gopal? deals with the case of a creditor who did not sign 
the consent deed, and could not therefore be prevented from 
obtaining his full debt in a suit brought for that purpose. On 
the other hand a creditor who has signed such a consent deed 
can only get a decree through fraud on his own part or collu- 
sion and negligence on the side of the defendants who fail to 
put forward the consent deed. Whether the position for the 
contract being cancelled is-stronger or weaker in such a case 
than in a case where the creditor who has not signed the 
consent deed sues and recovers his whole debt, may be a matter 
for argument and I do not feel inclined to enter on it here 
because I find in the evidence that there were several other 
creditors who did not sign the consent deed but did recover 
their whole debts. The existence of these creditors it seems 
to me brings the case directly on all fours with Guruviah v. 
Kotiahl and Ajudhta Prasad v. Sidh Gopal. In Guruviah v. 
Kottah! a few of the creditors without authority from the 
general body of creditors arranged with the debtors that a 
certain portion of the assets should be set apart for the satis- 
faction of all the creditors in Madras and the balance for the 
satisfaction of the mofussil creditors and an agreement was 
also drawn up in accordance with the arrangement making all 
the creditors parties but some of the creditors failed to agree 
and recovered their claims in full. It was held that under the 
circumstances the proper inference to make was that no 
creditor agreed to be bound unless all agreed and in the 
absence of general consent even the signatories were not bound. 
The trust deed in the present case and the consent deed were 
simultaneous and evidently drawn up with reference to each 
other for the trust deed mentions the consent deed. The 
trustees were five of the creditors so that, as in the Madras 


` case, they, without authority from the general body of credi- 


BSE eae Baaeay 
1. (1914) 26 M.L J. 366. 


2, (1887) LR. 14 T.A. 21: LL.R. 9 All. 330 at 337, 338 (P.C). 
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Andal- tors, arranged with the debtor to take charge of all his 
A; properties for distribution amongst all his creditors who were 
e mentioned below.. Then some of the creditors signed the con- 
sent agreement to take proportionately less, while, as in this 
case, some of the creditors, who had not signed, sued and 
obtained the whole amount oí their debts. The ratio decidendi 
appears to be as follows. The consideration for the creditors 

who have signed the consent deed giving up part of their debts 

was that the whole of the debtor’s properties were to be 
available for pro rata distribution amongst his creditors. When 
therefore any creditor by suit obtained his full share, the 
amount of the estate was diminished below what was contem- 
plated in the contract as available for division and hence the 
contract became void. Following these decisions it would 
appear that the plaintiff can maintain the suit although, as I 
said, there is no express authority for a case where one of the 
signatories himself sues as has been done by one of the credi- 

tors in this case. \ If it were necessary to express an opinion I 
should think this raises an even stronger case to hold that the 
contract has been broken. If the debtor or his trustees 
negligently or collusively allows such an obviously fraudulent 

and untenable decree to be obtained, it would appear that there 

is clearly a breach of the contract. Inthe present case the suit 
appears to have -been brought against the judgment-debtor 
directly, the trustees not being added. That creates no doubt 
certain difficulty. The plaintiff was undoubtedly bound to have 

the trustees added as parties just as they were in the present 
case. But even assuming that the trustees did not know of the 

suit it might be contended that the suit itself was a breach of 

the contract on the view that in such a case all the consenting 
creditors contracted not only with the trustees but also with 
each other. As I said though I think this makes the case 
stronger than the cases quoted above which are cases where the 

suits were by non-consenting creditors who were therefore 
entitled in-law to be paid their debts in full, nevertheless I 
prefer to rest my decision on the case of these non-consenting 
creditors who, as the evidence in this case shows, sued and 
recovered their debts. This appears to me to bring the case 
within the decisions quoted above. 


» 


There temains the question whether I should interfere 
in revision. No doubt at first sight it might appear that 
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substantial justice was done by not allowing the-plaintiff to Afad- 
go behind her consent and thereby steal a ‘march on other R 


up 
consenting creditors. But as against this, as I pointed out, Eei 
one of the consenting creditors has himself stolen “a march on | e 
the plaintiff and if she is entitled, owing to extra diligence wo oani 
be the first inthe field’ with her. claim after the contract „had eae 
been broken by this creditor or by the non- -consenting creditors wert 


obtaining their dues, it can hardly be said to be ‘just that she ° 
should not be allowed to reap the advantage of her diligence: 

As however she put forward a false case in the Lower Gourt 

and did not raise except in argument at the end of the case 

the point which she should have raised at the start, I’ direct 

that each party will bear his or her own costs oF this Revision 
Petition. 


| The order of-the Lower Court is set aside and the suit will 
go back to that Court for disposal. 


K.C. Case remanded. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—SIR Horace OWEN Compton BEASLEY, Kt., 


Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
SUNDARAM CHETTY. 


The Commissioner of Income-tax, Madras .. Petitioners 
v. l 
P. R. A. L. M. Muthukaruppan Chettiar, 
Paganeri (Sivaganga), Ramnad District .. Respondent. 
Income-tax Act (XI of 1922), S. 4 (2)—Capital or profit—Retirement of F. B. 


partner—Hts share of capital and profits paid out—Profits, if assessable, —— 


Where, on the retirement ofa partner, an account was taken of the a 
capital and profits of the firm and his share thereof was paid out to the missioner 
outgoing partner, of 

Income-tax, 

Held, that the retirement of a partner brought about a dissolution of the Madrás 
firm and that on such dissolution. the profits and capital of the firm became Y. 
consolidated and that therefore no portion of the amount so received by the Muthu- 
outgoing partner was assessable to income-tax as profts. a i 


Held, furiher, that the fact that there was no stoppage of business or-final 
dissolution of partnership, the business being continued by the other partners, 
did not make any difference because on the retirement of a partner the old 
firm ceased to exist and the surviving partners, if they continued the business, 
constituted a new firm in the eye of law. 
Eee 

* O. P. No, 264 of 1932, 27th April, 1934, 
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. Commissionerof-Income-tax, Madras v, Siddha- Gowder:& Sons, (1932) 
LL.R. 55 Mad. 818: 62 M.L.J. 638 (S.B.) and Inland Revenue Commissioners 
v. Burrell, (1924) 9 T.C. 27, followed. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


n I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66, (2). 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). ; 


2. The petitioner is a Nattukottai Chetty money-lender 
carrying on business at Paganeri, his head-quarters in British 
India, and in,various other places both within and without Buitish 
India either on his own account or in partnership with others. He 
is assessed on the income derived by him from his business at 
head-quarters, on his share of the profits of the several partner- 
ship businesses in British India and on such of the proftsof the 
businesses outside British India as are remitted to him in British 


. India. 


3. Among the several businesses in which the petitioner was 
a partner with S. P.K. A. Ramanathan Chettiar of Sholapuram, 
“S, P. K. A. A. M.,” Colombo, was one. This firm consisted of 
three partners and the-petitioner had a-62 annas share therein. On 
31st May, 1930, the petitioner severed his connection with this firm ; 
an account was taken of the amounts due to the petitioner by way 
of capital, surplus capital, share of profit and interest thereon and 
a sum of Rs. 2,09,670 was found due to him as follows :— 


Rs. 


(1) Amount due by way of capital, surplus capital and interest 
thereon (vis., Rs, 38,305) till 31st May, 1930 ee oat 186,170 
(2) Share of profits from 26th October, 1926 to 31st May, 1930 .. 23,500 
. 2,09,670 
This was repaid as follows :— 
(1) By transfer to the petitioner of the debt due by the A. L.T. 
S. M. Firm, Rangoon, to the S.P.K. A. A. M. Firm, a 
Colombo, with interest as on 1st June, 1930 ..  1,10,612 
(2) By transfer to the petitioner of the debt due by N. M. A. 
L. M., Devakotta, to the S. P. K. A, A. M. Firm, Colombo, } 
“as on Ist June,” 1930 .. 11,009 
- (3) By hundi drawn by S. P. K. A. Ramanathan Chettiar in, 
= _ fayour of the petitioner in Colombo ii 64,549 
(4) By hundi drawn by S..P, K.A, Ramanathan Chettiar in i 
„favour of the petitioner'in Colombo, for share of profit .. 23,500 


Pa ee a Total Rs. ..  2,09,670 


= k. « a vb 
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The A. L. T. S. M. Firm, Rangoon, executed on 24th June, 
-1930, a promissory note in favour of the petitioner for the debt of 
Rs. 1,10,612 transferred from the Colombo'S. P. K. A. A. M: Firm 
to the petitioner. The two hundies above referred to were cashed 
‘at Colombo and the amount realised, viz., Rs. 88,915 including 
interest from 1st June, 1930, till date of E (Rs. 635 plus 
„Rs. 231 or Rs. 866) was remitted by the petitioner. to his business 
in Singapore. After the petitioner’s severance from the S. P. K. 
A. A. M. Firm, Colombo, the ather two partners of this firm are 
continuing the same business under the style “5, P, K. A.” 
Colombo. The petitioner did not carry on any business at Colombo 
after the severance of his connection with the Colombo firm.. 


4. Inthe assessment of the petitioner for the year 1931-32 
(previous year Tamil year Pramodutha, 13th April, 1930 to 12th 
April, 1931) the Income-tax Officer, Sivaganga (who is the 
assessing officer in this case) considered that the transfer to the 
petitioner on 1st June, 1930, of the debt due to S. P. K. A. A. M. 
‘Firm, Colombo, from the A. L. T. S. M. Firm, Rangoon and the 


taking of a promissory note by the petitioner in British India - 


from the latter firm in acknowledgment of the debt was in effect a 
receipt by the petitioner in British India of his Colombo moneys, 
and as the petitioner had to his credit in the Colombo firm profits 
-to the extent of Rs, 62,671 (including the interest on the hundies 
Rs. 866) assessable on remittance under S.4 (2) of the Act, the 
Income-tax Officer considered that the amount involved in the 
transfer to the extent of the profits available was a remittance of 
profit received in or brought-into British India on the date of such 
transfer. The Income- tax Officer therefore included the sum of 
‘Rs. 62, 671 in the assessment of the petitioner, 


--5. - The petitioner appealed to ‘the Assistant - Cominissioner 
aud contended amongst other things: `. a Bad 
(1) That though his profits, to the extent of Rs. 62,671, had 
laid in deposit with the S. P. K. A. A.M. Firm, Colombo, these 
profits had become capital on the severance of his connection with 
that firm on 3lst May, 1930 and that therefore the sum of 
Rs. 62,671 was a remittance out of the capital assets that fell to 
his portion on the dissolution of that firm, and 
(2) that at any rate out of the profit of Rs. 62,671, Rs, 24, 366 
(Rs. 23,500 being the amount covered by the hundi drawn-speci- 
fically towards petitioner’s share of profits and Rs. 866 the interest 
on the two hundies cashed in Colombo) should be excluded from 
the assessment. l Sn a eke 


The Assistant Commissioner conceded the petitioner’s claim-in 
contention (2) above and excluded from the assessment the sum 
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of. Rs. 24,366 thereby reducing the amount of.the-remittance.taxed 
to Rs. 38,305. . But. he overruled ‘contention (1) above for the 
reasons.set out in his order, a copy.of which is filed marked Ex. A. 


6. The petitioner now requires me to refer to the High Court 
certain questions alleged‘io be questions of law arising out of the 
‘Assistant Commissioner’s order. F consider that the only question 
of law arising in this case is the following and I refer it accord- 
ingly for the decision of the Court: 
~ -~ Question—Whether on the facts of this case the sum of 
Rs. 38,305 is a receipt of’ ean or of profit assessable’ under S. 4 
(2) of the Act, 

7. The petitioner’s case is that the profits received by him when 
-he severed his connection with.S: P. K. A. A. M. Firm, Colombo, 
had lost their character of profit, and- had become capital, by 
reason of the dissolution: of the-firm. He bases his contention on 
‘the decision in Commissioners of Inland Revenue v. Burrelll 
where it was held that whatever is given to the shareholder of a 
Company: on-its liquidation is capital and not profit. The profits 
‘under consideration in that case were those of a Company. I 
venture to doubt whether the principle of that decision can be 
applied to the case of a partnership, which is not a corporate body. 
‘But even if it can; the facts relating to the partnership in the 
‘present case are not-such as to create an analogy with Burrell’s 
asel- There was no stoppage of business or final dissolution of 
partnership; accompanied by a distribution of assets. All that 
happened was a change i in the constitution of the partnership, one 
‘partner ‘going out afid taking- -his profits with him, and the -business 
continuing in the-hands of the other partners. The profits remain- 
ing with the firm and standing in the firm’s books to the credit of 
the other partners certainly-did not become capital by reason of 
this change. I see no ground therefore for. supposing that' the 
-profits of the outgoing partner became capital. 

_ In my opinion, therefore, the answer to the question is that 
the sum of Rs. 38,305 was an item of profit liable to tax. 

K. Rajah Aiyar and V. Ramaswami Aryar for assessee. 

i -M. Patanjali Sastri for Commissioner of Income-tax. -~ 

The Court delivered the following 


JUDGMENTS. The Chief Justice —The question referred to 
sus.is whether on the facts of this case the sum of:Rs. 38,305 is 
-ayreceipt of eapital or'of profit assessable under S. 4 (2) of the 

Indian Income-tax Act. The petitioner was a partner in the 





iils, nly arig pa Pa an = 2 Si A, (1924) 9 TCG 27. 7 ‘ : . AA >% at 


LXVII] THE MADRAS LAW JOURNAL REPORTS: 405 


S. P RK..A: A. M. Firm in Colombo: He retired. from that 
firm; and-an account was takèn of the'capital and of the profits, 
etc., and the petitioner-was given his share and he went out of 
the firm with it. His contention is that his retirement from the 
firm brought about a dissolution of the firm and that'on such a 
dissolution the profits and capital, etc., of thé firm became 
consolidated into capital for distribution amongst the partners. 
He therefore contends that the sum in question cannot be 
assessed to income-tax as profits following the decision in 
Commisstoner of Income-tax, Madras v. Siddha Gowder & 
Sons1 in which the decision in Inland Revenue Commissioners 
v. Burrellg was applied. The Commissioner of Income-tax 
contests this position and contends that the ‘principle of the 
latter decision cannot be applied “to the case of a partnership 
which isnot a corporate body. That. argument of course 
proceeds to the length of saying that the decision in Commis- 
stoner of Income-tax v. Siddha Gowder & Sons was incorrect. 
I may here observe, however, that in that case it was put in the 
forefront of the Income-tax Commissioner's casel that the 
principle laid down in Burrell’s case2 should be extended to 
the case of a partnership in India; and if the facts of this case 
are similar to the facts in that case, then as I see no reason for 
thinking that that case was incorrectly decided it must be 
applied. ' He seeks also to distinguish this case from that 
because he says that there was no stoppage of business or final 
dissolution of partnership accompanied by a distribution of 
assets, This view completely ignores the provisions of S. 253 
(7) of the ‘Indian Contract Act which provides that, in the 
absence of any contract to the contrary, if from any . cause 
whatsoever, any member of a partnership ceases to be SO, ‘the 
partnership is dissolved as between all the other members. 
The legal position, therefore, is that upon the retirement of the 
petitioner from the partnership, the partnership was dissolved 
as: between. all the other members. It follows therefore that 
there must be deemed to have been an ascertainment of the 
shares of all the partners—and indeed there certainly was one 
with regard to the petitioner—and distribution of the partner- 
ship- assets. It does notin the least degree’ in’ my opinion 
-affect the: question that the other partners continued in business 
together, _Dheir_doing so was merely in the capacity of partners 
en 
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in .a new. firm, the legal position clearly being that the old firm 
had ceased to exist. This case is not at all similar to another 
case relied upon by. the Commissioner of Income-tax, viz., 
Arunachalam Chettiar v. Commissioner of Income-tax, Madras. 
There what’ was being considered was a partition of a Hindu 
joint.family. In my view, totally different considerations apply 
to such as that. For the reasons I have already stated, the 
answer to the question referred must be that-upon the facts of 
this case-the sum of -Rs.,38,305 is a receipt of capital and not 
‘of profit. The assessee will be allowed Rs. 250 costs: - -> 
Ramesam, J.—I agree. a 
Sundaram Chetty, J.—I agree. 
S. R. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE MADHAVAN NAIR. ; 


Kulandavelu Pillai, President, Veerava- 
nallur Panchayat Board and another 


é 


.. Petitioners* ( Res- 


` ov. pondents) 
Patta Muthu Mudaliar . Respondent (ete 
a tioner). 


` Madras Local Boards Act (XIV of 1920), Ss. 56 (4) and 57—A pplications 
under, concurrent and not alternative rights. 


- 2? An application by a.disqualified member for restoration under S. 56 (4) 
of, the Madras ‘Locat Boards Act does not take away his right to apply tothe 
District Judge under S. 57. . The rights are concurrent, not-alternative. 


Petition ünder S. 115 of ‘Act V of 1908 and S. 107 of the 
Govefritnent” of India Act praying the High Court to revise the 
ordet of the District-Court of Tinnevelly, dated Sth: December, 
1933 in O. P. No. 46 0f 1933. -` 

`K. Bhashyam Aryangar and V. Ratnam for petitioners. 

. - K. R- Rangaswami Atyangar for respondent. 
` | The Court delivered the following 

:: JupGMENT.—In this case the question when an application 
ie been made for reinstatement under S. 56 (4) of the Local 
Boards Act, the applicant can afterwards apply under’S. 57 of 
-the Act to the District Judge to restore him does not strictly 
speaking arise for the reason that the application to the Board 
was made subject to the applicant's right of proceeding under 





t. (1929) 3 L.T.C. 441; 


*C. R. PI No. 240 of 1934. 2nd May, 1934. 
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5.97. Ex. I should be treated as the ‘tespondent’s application 
to the Board as the other application was on record. -Even 
otherwise, I am not satisfied that the exercise by the respondent 
of his right under S. 56, cl. (4) would take-away his right of 
applying to the Court under S. 57 of the Act. There is no 
provision in the Act to show that the rights are alternative and 
not concurrent. This Civil Révision Petition is dismissed with 
costs. . 

S. R. ees Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice RAMESAM AND MR. ' JUSTICE 
CURGENVEN. 


Alakki Venkataramayya -. Appellant* (Plaintiff) 
Oa 
Maharaja of Pittapuram and 
others .. Respondents (Defendants). 


Madras Estates Land Act (I of 1908), Ss. 55, 145 and 146—Holding 
subject to sertes of transfers—Recognition of transferee by landlord— 
Procedure—Transfer of portion of holdiny—A scertainment of fair reni— 
‘Default of tenant to apply—Determination of rent in proceeding for obtaining 
patita, . 

Where a holding is subject to more than one transfer it cannot be said 
that the intermediate transferee is not entitled to get the benefit of Ss. 145 
and 146 of the Madras Estates Land Act.. In sucha case, however, all the 
transferors and all the transferees should join in the application to the land- 
lord and until then he is not bound to recognise the transfer, 


Under the Madras Estates Land Act the landlord has got the first right 
to sub-divide a holding wherever there is a transfer of a portion, It isin the 
nature of both a right and a duty, the policy of the Act being that every 
holding should be liable to a fairand equitable rent. Evenif the tenant fails 

‘to file an application under S. 145 within the time prescribed the Zamindar 
does not’acquire a right to fix the rent arbitrarily and the proper rate of rent 
can be determined incidentally in a suit for obtaining patta under S, 55 of 
‘the Act. f ; ` 


Ramanathan Chetty v. Arunachalam Chettiar, (1920). I.L.R. 44 Mad. 43: 
39 M.L.J. 474, relied on. ; 


Appeal against the decree of the District Court of East 
Godavari in A. S. Nos. 227 and 228 of 1926 preferred against 
the decree of the Court of the Headquarters Deputy Collector 
of Cocanada in Land Suit No. 94 of 1925, : 

P. Somasundaram for appellant. . as 
K. Subramaniam for The Advocate-General (Sir 
A. Krishnaswami Aiyar) for respondents. > 
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| The-judgment of the Court was delivered by oe i 
Ramesam, J. —The'question arising in this Second Appeal 
is one relating to the application and: working otf Ss. 145 and 
146 ‘of the Madras Estates Land Act. The Ist resporident in 
this Second Appeal is the Maharaja of Pittapuram.~ In the 
village of Pavara in his Estate, three brothers of tHe Chelikani 
family, Buchirayanim Garu, Thammayya:. Garu -and -Achuta 
Rayanim Garu, were holding certain lands under patta No. 6. 
The holding consisted of the following Survey Nos. with their 
corresponding extents :— | 


SURVEY No. - i EXTENT. 
é Acs Cents 
201/2 a 95 
205, ' 10 64, 
21472 I 26 
242/2 i om 40 48 
246 G y 2 


The rent of the whole holding was Rs. 392-11-0. ` The 
evidence shows that the three brothers divided the holding and 
were enjoying their respective portions separately. ‘Of ‘these 


‘fields, the 2nd and the 3rd above mentioned, namely, S. Nos. 


205 and 214/2, fell to the share of the eldest brother 
Buchirayanim Garu. The shares of the other two brothers: were 
sold to various persons. In the year 1912 steps were taken to 
have a register of record of rights for this village under 
Chapter 11 of the Madras Estates Land Act. The preliminary 
register is Exs. D-1 to D-5. Objections were filed by the two 
brothers (Exs. E and E-1). Thereupon an order was passed 
(Ex. E-2) recognising their transfer’ and -registering the 
alienees along with the eldest brother. The final record of 


‘rights was then prepared (Exs. G, G-1 and G-2), dated 30th May, 


1913. According to this record of rights the rent for S. 


No. 205 was Rs. 74-8-0 and for S. No. 214/2; Rs. 3.20. 


` 


Thus the rent for the two survey fields in the possession of 
Buchirayanim Garu was’ Rs. 77-10-0.°, In’ the ‘proceedings 
before the Revenue Officer who prepared the: record of rights 


there was no dispute about'the rent of the various fields. The 


objection related to the alienations and all the parties agreed 
to the rates of rent as finally settled-in the- record of rights. 
Buchirayanim Garu and his sons then began to alienate these 
two fields by sale deeds, Exs. C,-C-1, C-2. and ,C-3, ranging 
between April and October, 1913. The vendee Venkatachalam 
and his undivided brother Venkataswami sold.the property to 
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the plaintiff under two sale deeds dated 22nd September, 1923 
_ (Exs. A and B). Soon after the sale, the plaintiff and his 

vendors put in a petition to the Zamindar praying that the 
transfer to the plaintiff should be recognised and that patta 
should be issued in his name. No reply was received to this 
petition. Paragraph 4 of the plaint contains an allegation that 
after receipt of this petition the Zamindar “caused notice to be 
sent by the karnam of his village, collected cist of Rs. 77-10-0 
fixed for the said two fields and cesses and granted a receipt to 
the plaintiff as purchaser but he neither granted patta in the 
name of the plaintiff nor caused the land to be entered in his 
name”. This allegation in the plaint was not denied in the writ- 
ten statement. Some time after on 7th July, 1925, another 
notice was sent by the plaintiff praying that the patta should be 
issued to him. . The defendant Zamindar replied to this saying 
that the other co-sharers in the holding have not agreed to the 
sub-division as prayed for by the plaintiff. He also objected 
to the recognition of the transfer in plaintiff’s favour on the 
ground that his transferors were themselves not registered as 
ryots. Thereupon, the plaintiff fled an application before the 
Collector under S. 145 of the Estates Land Act but that 
application was dismissed. The ground given by the 
appellate Court was that it was barred by time. Thereupon 
the present suit was filed by the plaintiff under S. 55 of the 
Madras Estates Land Act praying for the issue of a patta. 
The Ist defendant is the Zamindar. In paragraph 5 of the 
written statement he refers to the reply he gave to the plain- 
tiffs notice of July, 1925, and prays that it may be read as 
“part of the written statement. In Paragraph 4 of the writ- 
ten statement he contends that the joint pattadars did not 
agree to the sub-division of the holding. After this plea all 
the remaining co-sharers in the holding have been impleaded 
as additional parties as defendants 2 to 9. Of these, defend- 
ants 2 to 5 resisted the sub-division in the manner claimed by 
the plaintiff. The other defendants did not appear. No de- 
fendant objects to the transfer to the plaintiff. The Deputy 
“Collector who tried the suit found that the plaintiff should be 
regarded as a ‘ryot,’ that his transfer should be recognised and 
therefore he is entitled to the issue of a patta, and that the dis- 
missal of the application under S. 145 by the Collector does not 
make the present suit res judicata. He gave a decree to the 


plaintiff directing a patta to be issued with rent of Rs. 77-10-0 
52 
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as settled by the record-of-rights. On appeal the learned 
District Judge also found that the plaintiff was entitled to a 
separate patta, and that the suit was not barred by res judicata. 
But he also found that as the plaintiff’s application under S. 145 
was dismissed, the Zamindar acquired a right to fix the rent in 
any manner he liked and as the Zamindar pleaded that Rs. 131 
was the proper rent for the plaintiff’s holding he directed patta 
to be issued to the plaintiff with that rent. He also directed 
that each party should bear his own costs. The plaintiff now 
appeals. 


The first point that arises in the Second Appeal is whether 
the plaintiff is entitled to be recognised as a transferee and is 
entitled to a separate patta. Both the Lower Courts have 
decided this in favour of the plaintiff but the respondents again 
raise the contention. They contend that the original ryot of 
the holding must join in an application for transter and wher- 
ever he does not join the Zamindar is not bound to recognise 
the transfer. They even contend that, where the immediate 
transferor is not a ryot and is himself a transferee who has not 
yet been registered as a ryot, the Zamindar is not bound to 
recognise his transfer at all. In fact, ths latter part of the 
contention amounts to this, namely, that where there is more 
than one transfer and the intermediate transferee has not been 
registered as a ryot, the last transferee cannot get the benefit 
of Ss. 145 and 146 of the Act. We have no hesitation in 
rejecting this portion of the contention. It is opposed to the 
language of S. 10 and such an extreme construction is not 
necessary for protecting the interest of the landholder. While 
rejecting this portion of the contention, we agree with the 
advocate for the respondents in thinking that when there is 
more than one transfer, allthe transferors and all the trans- 
ferees should join in the application to the landlord and until 
then he is not bound to recognise the transfer. In this case, if 
the Zamindar had taken his stand from the beginning on this 
plea he would probably be technically right, but as already 
mentioned, paragraph 4 of the plaint contains an allegation that 
the Zamindar, as a matter of fact, recognised the transfer and 
collected the rent from the plaintiff in accordance with the 
record-of-rights and gave him a receipt. This allegation is not 
denied. That being so, it appears that the Zamindar did 
recognise the plaintiff’s transfer in 1923, though later on he 


`y 
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began to raise objections to it and would not recognise it in 
1925. On this ground we hold that the Zamindar, asa matter 
of fact, recognised the plaintiff’s transfer and cannot now 
refuse to recognise the same. The plaintiff’s transfer being 
recognised by the Istdefendant he becomes a ‘ryot’, 


The plaintiff having become a ryot can he now sue under 
S. 55 even though his application under S. 145 was barred? 
We think he can. It must be remembered that the Zamindar 
has got the first right to sub-divide the holding whenever there 
is a transfer of a portion. It is in the nature of both a right 
and a duty. In his own interest he is entitled to make an 
equitable distribution of the rent of the holding. There is also 
a duty on his part to make such a fair distribution in the in- 
terest of the co-sharers also. S. 145 says that he ought to do it 
in a lair way and within a reasonable time. In the present 
case, the Zamindar has never made any distribution, fair or 
unfair, within a reasonable time. He simply kept quiet after 
the first notice and merely collected the rent. On account of 
his delay the plaintiff ought to have filed an application under 
S. 145 within the time mentioned in clause 25 of Schedule B. 
He not having filed an application within the time he lost that 
right. But can it be said that merely because the plaintiff lost 
that right the Zamindar acquires a right to fix the rent 
arbitrarily and in any manner he chooses? We do not think 
that he acquires any such right by reason of the default of the 
plaintiff in filing an application in time. It must be remem- 
bered that such an application has become necessary by the 
Zamindar’s own delay in making a distribution, and he is not 
to gain by his own default. The excuse mentioned in the reply 
given by the Zamindar in 1925 that all the co-sharers did not 
agree is irrelevant. That is not a circumstance which under 
the Act justifies the Zamindar in not making a fair and 
equitable distribution. Whether all the co-sharers agree or not 
it is his duty to make a fair and equitable distribution. He 
failed to do so and merely because the transferee plaintiff 
failed to avail himself of the remedy given by the Act, the 
Zamindar cannot get any advantage thereby. The policy of 
the Act is to see that every holding should be liable to a fair 
and equitable rent, neither more nor less, and that policy is not 
to be defeated by allowing the Zamindar to fix any rent he 
chooses arbitrarily. There must therefore be some proceeding 
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open to one or the other of the parties by which a proper rate 
of rent should be determined. Such a proceeding is the pro- 
ceeding for the obtaining ofa patta. Just as ina suit for rent 
a proper rate of rent can be determined incidentally where it is 
not already known even though a suit under S. 55 for the 
obtaining of a patta was not filed, similarly, though the remedy 
under S. 145 (2) has not been made use of by the ryot, still 
the proper rate of rent can be determined in a suit for obtain- 
ing a patta under S. 55. This conclusion is in accordance with 
the decision in Ramanathan Chetty v. Arunachalam Chettiarl 
and is consonant with the policy of the Act. The analogy relied 
on by the learned District Judge based on Art. 91 of the 
Limitation Act is misleading and is not a good analogy. 
We are of opinion that a suit under S. 55 lies and if a suit 
lies the terms of the patta can be considered by the Court, one 
of the terms being the proper rate of rent. 


On the above conclusion if there is any further point to be 
considered in the case we should call for a finding from the 
lower appellate Court to determine the proper rate of rent. 
The record-of-rights is only presumptive evidence (S. 167) but 
cannot be conclusive about it. But both the Lower Courts have 
expressed the opinion that in the present case the rent in the 
record-of-rights is the proper rent, and seeing that it has never 
been seriously objected to by any co-sharers, we have no doubt 
that the finding is correct. In these circumstances it is umneces- 
sary to call for a fresh finding. 

It is only fair to the Zamindar to settle this matter finally 
in such a way that he should not be harassed by the other 
sharers by way of claiming a lower rate of rent than their 
holding should reasonably bear. We declare that the other 
sharers are liable to the rate of rent mentioned in the record-of- 
rights for their holding, nothing being shown to the contrary, 
and that the Zamindar should be entitled to the total rent of 
the whole holding of Rs. 392-11-0 and it should not be open to 
the other co-sharers to say that their lands are liable for 
smaller rent. We wanted to hear the other sharers if they 
have got anything to say in the matter but they were not 
represented and no arguments were advanced on their behalf. 
We therefore allow the Second Appeal and direct that the patta 
to the plaintiff should be issued by the Ist defendant with rent 
gS eee a a a NER 


1. (1920) I.L.R. 44 Mad, 43: 39 M.L.J. 474. 
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of Rs. 77-10-0 and corresponding cesses. The decree of the 
Deputy Collector will be restored with costs here and in the 
lower appellate Court to be borne by the 1st defendant. The 
declaration should be entered in the decree. 

B. V. V. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR HoracE OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE VARADACHARIAR. 


Rathan Chand Kumaji .. Appellant* (Plaintiff) 
Amichand and others - .. Respondents (Defendants). 


Parinership—Stut by the brother of a deceased partner as the representa- 
tive of his brother for his share of partnership assets—Previous suit for 
accounts belween the same parites, though the present plaintiff was then ex 
parte—Preliminary decree in that suit directing accounts—Commissioner’s 
repori—Judgment later in terms— Whether the previous judgment marking the 
shares of parties binding—Sutt matniamable—Limitatton Act (IX of 1908), 
Art, 106. z 

The plaintiff (appellant) was the brother of one J, who along with the 
defendanis and others was carrying on a partnership business which came to 
an end in 1925 on his death. The plaintiff claimed in this suit to be the un- 
divided brother of J and as such entitled to his share of the partnership 
assets. In a previous suitin 1927 between the same parties the present 3rd de- 
fendant was plaintiff and the present plaintif was the 3rd defendant. The 
plaint in that case asked for the usual partnership accounts. The present 
plaintiff did not appear and the contest between the other parties was adjusted 
by a compromise and the Court thereupon passed a preliminary decree direct- 
ing a Commissioner io take accounts and to ascertain the debts, liabilities, 
profits, loss, etc.of the partnership. The Commissioner appointed, looked 
into the accounts and submitted a report giving the amounts due to various 
partners, whereupon the Court passed a judgment in favour of the then 
plaintiff in the following terms: “The Commissioner has now submitted an 
amended report. Defendants accept the report: plaintiff fled objections to ıt 
but has withdrawn objections.” On the question arising as to the effect of 
that judgment in the present suit, whether tke present plaintiff was prevented 
from maintaining a suit to enforce tke rights declared in that suit so long as 
they were not embodied in the decree, 

Held, that the present plaintiff was certainly a party defendant to that 
action though ex parte in the suit as well as in the Commissioner’s proceedings 
and the decree therein would be binding on him, as it had not been disputed 
that so far as it was necessary to take the accounts in that case for the purpose 
of giving a decree to the plaintiff for the amount found payable to him the 
accounts-taking would bind all parties whether they appeared or not. 

The present suit was not governed by Art. 106 of the Limitation Act 
and therefore was maintainable for the enforcement of rights so declared 
though not embodied in the decree in the previous suit. 

The accounts of a partnership can only be taken and must be taken once 
for all ina suit to which all partners or their representatives are parties and 
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the law does not contemplate successive suits for accounts-taking at the 
instance of the various partners. 

The adjustment of accounts made by the Commissioner and accepted 
and acted upon by the Court ina suit for an account of the very same part- 
nership business in which all the partners were parties ought to be held at 
least of no less effect ihan a private award of arbitrations, It would be 
reasonably capable of being understood as a judgment declaring the rights of 
all parties as per terms of the Commissioner’s report. 

Dhani Ram Shaha v. Bhagirath Shaha, (1895) I.L.R. 22 Cal. 692 at 708 and 
711 and Arunachallam Chetti v. Rajeswara Sethupathi, (1924) 22 L.W. 195, 
referred to. 

The right to sue for enforcement of rights declared in a former judgment 
or decree is not restricted to cases where the former judgment or decree fixes 
a definite amount as payable by one party to another: Arunachailam Cheitt 
v. Rajeswara Sethupathi, (1924) 22 L W. 195. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 638 of 1930. 

T. M. Krishnaswami Aiyar and R. Thirumalai Thatha- 
chartar for appellant. 

C. S. Venkatachariar and T.G. Raghavachariar for res- 
pondents. 

The Court delivered the following 

J urement.—Defendants 1 to 3, one Jagarupchand Kumaji 
and certain others were carrying on a partnership business 
which admittedly came to an end in October, 1925, on the death 
of Jagarup. The plaintiff claims to be an undivided brother of 
Jagarup and as such entitled to his share of the partnership 
assets. 

The present suit is framed in the alternative in view of 
what happened in a former suit, O.S. No. 62 of 1927 on the 
file of the City Civil Court. To elucidate the contentions raised 
before us, it is necessary to refer in some detail to the nature 
and course of that litigation. Samrathmull, the present Jrd 
defendant, was the plaintiff therein and he sued his partners 
and the present plaintiff who was impleaded as the 3rd defend- 
ant. The plaint prayed that “the usual partnership accounts 
be taken, the total amount of profits earned in the business be 
ascertained and the amount due to the plaintiff for his share of 
the profits be also ascertained”. The 3rd defendant, t.e., the 
present plaintiff, did not appear and there was some ‘contest 
only between Samrathmull and defendants 1 and 2 as to, ‘the 
quantum of the former’s share and ‘certain minor matters. 
THese questions were adjusted by a raji between them: ‘The 
Court thereupon passed a preliminary decree directing accounts 
tó be'taken ‘under the following heads: (1)- An ‘atcount of’ the 
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credits, property and effects now belonging to the plaint part- 
nership; (2) An account of the debts and liabilities of the said 
partnership; (3) An account of the profits and loss of the 
business of the partnership. The Commissioner in due course 
submitted a report to which plaintiff’s counsel took objection 
that it did not determine the amounts due to the other partners 
in the firm. This objection was held to be valid as ‘those 
amounts must be specified in any final decree that may be 
passed”. The Court accordingly referred the matter back to 
the Commissioner “requesting him to determine the amounts 
due to the various partners’. In the amended report submitted 
by the Commissioner he stated that the 3rd defendant (present 
plaintiff) was entitled to Rs. 3,830-7-0 but he added that the 
3rd, 4th and 6th defendants in that suit had drawn further 
sums from the partnership firm subsequent to the close of the 
last partnership year. On receipt of this report, the Court 
passed judgment in the following terms: 

“The Commissioner has now submitted an amended report. Defendants 
accept the report: plaintiff filed objections to ıt but has withdrawn his objec- 
tions.” 

One of the questions argued before us relates to the effect 
of this portion of the judgment. The judgment then proceeds to 
say that there will be a declaration as prayed for in the plaint 
and a decree for Rs. 1,380-14-1 in favour of the then plaintiff 
and against defendants 1 and 2 who were in possession of the 
assets of the firm. As the present plaintiff did not appear in the 
suit, he did not appear before the Commissioner or at the 
final judgment. 


Itis admitted that on the above report of the Commissioner 
the 3rd defendant in that suit could, if he so chose, have asked 
for a decree in his favour for the amount that may be found 
payable to him as representing his brother’s share of the part- 
nership assets. Unfortunately he did not do so. We cannot 
agree with the learned City Civil Judge that because the present 
plaintiff did not appear before the Commissioner or before the 
Court, he would not be bound by the result of the accounts 
taken by the Commissioner and accepted bythe Court; nor can 
we concur in his further inference that the present plaintiff 
cannot claim to take advantage of what happened in that suit. 
He was certainly a party defendant to the action though ex 
parte and it has not been disputed that so far as it was neces- 
sary to take the accounts in that case for-the purpose of giving 
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a decree to the plaintiff for the amount found payable to him, 
the accounts-taking will be binding upon all the parties whether 
they appeared or not. It must also be remembered that the 
accounts of a partnership can only be taken and must be taken 
once for all in a 5uit to which all the partners or their repre- 
sentatives are parties and the law does not contemplate 
successive suits for accounts-taking at the instance of the 
various partners. Indeed this is one of the very objections 
taken by the 1st defendant in his written statement, 

It has been conceded before us that the second prayer in the 
present plaint, viz., for taking the accounts of the dissolved 
partnership can be successfully met by the plea of limitation. 
The question for consideration therefore is, whether this 
plaintiff, who has not availed himself of the opportunity which 
he had in the former suit to ask for a decree in his favour, can 
now sue for the amount which, as per the accounts then taken, 
the Commissioner found he would be entitled to. 


It is contended ‘for the appellant that the claim now made 
is analogous to one arising out of an adjustment of partnership 
accounts as between the partners and reliance is placed on 
Jalim Singh v. Choonee Lall. Weare unable to accept this as 
a true analogy because where there is such adjustment, the 
subsequent claim rests upon a fresh contract between the 
partners. It is next argued that this is a claim for an amount 
found due to the 3rd defendant inthe former judgment but not 
embodied in a decree and the decision reported in Ramasamt v. 
Muthayya Chetty2 was called in aid; but that case does not 
carry the appellant to the length required by the facts of this 
case. It is true that where a former suit ended in a declaratory 
judgment and the decree was not framed in an executable 
form, a suit will lie to enforce the rights so declared and suck 
a suit will be governed by Art. 122 of the Limitation Act. In 
the case in Ramasanuv. Muthayya Chetiy2 the decree itself 
declared the right to a specified amount and the subsequent 
suit was instituted for the recovery of that amount. Similarly 
in the case in Henley v. Soper’ the suit in England was laid to 
recover a specific sum of money decreed to the plaintiff by a 
Colonial Court. In the present case, there was no decree at alt 
in favour of the present plaintiff. 





1, (1911) 11 I. C. 540. 
2. (1924) I L. R. 48 Mad 482: 47 M. L.J. 829. 
(1828) 8 B. & C. 16 : 108 E. R, 949. 
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The learned counsel for the respondents contends that on 
a proper interpretation of the proceedings in the former suit it 
cannot be said that there was anything likea complete accounts- 
taking as between all the parties, that at best the Commissioner’s 
report can only be a piece of evidence and that the judgment 
in that suit ought not to be understood as adjudging, that 
amounts were due to all the parties on the basis of the Com- 
missioner’s report. In this connection, reference was made to 
the decision in Maneckyj1 Rustonij1 v. Wadtal but that related 
to a stage when the Court had refused to accept the report of 
the Commissioner. In the present case the Court has in OQ. S. 
No. 62 of 1927 passed a decree in favour of the then plaintiff 
on the basis of the report and it is not possible to see how the 
Court could have given a decree to that plaintiff for the specific 
amount arrived at by the Commissioner except by accepting the 
various items of assets and liabilities, receipts and disburse- 
ments and profits and losses, with reference to which the 
Commissioner fixed the amounts due to the several partners. 
No doubt the language of the final judgment is not very clear; 
but seeing that the Court had accepted the objection that the, 
Commissioner should be called upon to determine the amounts 
due to the other partners in the firm and accordingly sent the 
case back to the Commissioner for an amended report, it seems 
only fair to hold that in his final judgment the learned Judge 
accepted that report as a whole. It is not without significance 
that even in the present action the contesting defendants have 
not specified any particular objection to the figures adopted in 
the Commissioner’s report. 


Respondents’ learned counsel lays stress on the fact that 
in that report the Commissioner has referred to certain sums 
as having been drawn by the 3rd defendant after the close of 
the partnership but does not fix the amount and he contends 
that this shows that there was no final adjudication in respect 
of the amount payable to the 3rd defendant. This is however 
different from saying that the accounts of the partnership have 
to be taken over again. The drawings referred to by the 
Commissioner were not partner’s drawings but took place after 
his death and can at best be taken to be in the nature of part 
payments to the legal representative of the deceased partner. 


Mm en 


1. (1927) I.L.R. 51 Mad. 235: 54 M.L.J. 136, 
53 
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The considerations above adverted to are material to the 
question whether the present suit even in respect of the first 
prayer can be properly regarded as one governed by Art. 106 
of the Limitation Act; for it is conceded that if the suit is not 
governed by Art. 106 of the Limitation Act, it is in time and 
it is unnecessary to decide whether it will fall under Art. 120 
or 122. In Haveli Shah v. Charan Dasi their Lordships of 
the Judicial Committee indicate what is the kind of accounts- 
taking that has to be directed in a ‘case of the ordinary 
accounting kind’. Nothing of that kind is required here and 
we are therefore unable to hold that this suit, in so far as the 
first prayer in the plaint goes, is governed by Art. 106. Res- 
pondents therefore insist that the plaintiff has no cause of 
action to maintain the suit in terms of that prayer. 

As observed already, there was undoubtedly an amount 
payable to the 3rd defendant as representing the share of his 
brother in the partnership assets and he could, if he chose, have 
asked for a decree for that amount in the former suit. In these 
circumstances it does not seem right to say that the plaintiff 
has no right to make a claim on the basis of what happened in 
the former suit. The judgment in that suit 1s fairly capable 
of being read as declaring the rights of all parties in terms of 
the Commissioner’s report whichit adopts. And if limitation 
based on Art. 106 is out of the way, we see no objection why 
the plaintiff should not get a decree in this suit for the amount 
which he claims. The right to sue for enforcement of rights 
declared in a former judgment or decree is not restricted to 
cases where the former judgment or decree fixes a definite 
amount as payable by one party to another. The rights of 
parties may be declared in various ways. (Cf. Arunachallam 
Chetti v. Rajeswara Sethupatiie.) In the present plaint the 
plaintiff has given credit for the sums that he has received sub- 
sequent to the dissolution of the partnership (as noted by the 
Commissioner in the former case) and is claiming only the 
balance and, subject to the investigation of that head, the 
rights of parties have been declared by the former judgment. 

It remains to consider the effeet of the decision in Dhani 
Ram Shaha v. Bhagirath Shaha3 which is referred to in the 


‘judgment under appeal and which was discussed at some-length 


in the argument before us. In that case the partnership had 


1. (1929) 115 I.C. 727 (P.C). . . 
2, (1924) 22 L.W. 195. 3, (1895) I.L.R. 22 Cal. 692. 


3 
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been dissolved on the 3lst March, 1888 and the suit was 
brought in 1891, but it does not appear whether it was within 
3 years of dissolution or not. Certain other partners had filed 
suits in 1889 impleading all the partners and in those proceed- 
ings the Commissioner appointed by the Court examined the 
partnership accounts and ascertained the state of accounts of 
each partner separately. A decree was passed on the basis of 
the amin’s report but only in favour of the then plaintiffs. In 
the subsequent litigation of 1891 the plaintiff (who was a 
defendant in the former suit) purported to sue for the amount 
which he alleged was due to him as per the Commissioner’s 
former report. The Courts below dismissed this suit as barred 
under Ss. 13 and 43 of Act XIV of 1882 and in the High 
Court Rampini, J. was in favour of that view. Banerjee 
and Norris, JJ., however, were of a different opinion and 
remanded the case for decision on the merits. Before the High 
Court there was also a discussion whether plaintiff might not 
be permitted to amend the plaint by adding a prayer for an 
account, if in the judgment of the Court the account prepared 
in the former suit was not a sufficient basis for a decree in 
plaintiff’s favour. In the argument before us Mr. Venkata- 
chariar did not rely on the judgment of Rampini, J. but he 
contended that the other two learned Judges must be understood 
to have held that plaintiff’s proper remedy was if at all to sue 
for an account and as no point of limitation was raised in the 
‘case, they remanded the suit on that assumption. We are 
unable to read the judgment of Banerjee, J. (in which Norris, 
J. concurred) as supporting the respondents’ contention. The 
two learned Judges no doubt allowed the amendment prayed 
for but not on the assumption that that was the only kind of 
suit maintainable or that without the amendment the suit would 
have been bad. On page 708 Banerjee, J. observes that it is 
‘Open to question whether a suit for account would lie and on 
page 710, 

“whether those accounts which were prepared (in the former suit) in the 
presence of all the parties to this suit can afford a sufficient basis for a decree 
in favour of the plaintiffs in this suit isa question which has not yet been 


tried and the plaintiff is certainly entitled to a decision of the Court on that 
question.” 


On page 711 he adds: 


“The taking of an account will be necessary onlyin the event of the 
Court deciding that the account prepared in the former suit is not a sufficient 
dasis for a decree.” 
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In the circumstances of the present case, we are inclined 
to accept as correct the proposition contended for by counsel 
for appellant in that case, viz., that the adjustment of accounts 
made by the Commissioner and accepted and acted upon by the 
Court in a suit for an account of the very same partnership 
business in which all the partners are parties ought to be held 
as at least of no less effect than a private award of arbitrators. 
It seems to us to be reasonably capable of being understood as 
a judgment declaring the rights of all the parties as per terms 
of the Commissioner’s report. 


The learned City Civil Judge has based his decision against 
the plaintiff also on the ground that he has not produced letters 
of administration to the estate of the deceased Jagarupchand. 
This objection has not been pressed before us by respondents’ 
learned counsel. We may point out that inthe former suit the 
present plaintiff was impleaded on the express statement (in 
paragraph 8 of the plaint there, Ex. A), that Jagarupchand 
had left no other heirs except the 3rd defendant, and through- 
out the proceedings in that suit all the parties proceeded on the 
footing that the 3rd defendant would be entitled to whatever 
may represent Jagarup’s share of-the partnership assets. In 
the present suit, while the plaintiff alleges in the plaint that he 


-is the undivided brother of Jagarup, the contesting defendants. 


do not deny that statement but only say that they do not admit 
that the plaintiff is the sole surviving coparcener. It is not 
necessary for us now to consider whether other persons may 
not be entitled to claim rights in any amount which the plaintiff 
may succeed in getting in this suit. We rest our conclusion in 
this case on the ground that in O. S. No. 62 of 1927 the 
Commissioner’s report and the final judgment read together 
recognise certain rights in the plaintiff who was eo nomine a 
party to that suit. In these circumstances it is unnecessary to 
discuss the necessity for the production of letters of adminis- 
tration. 


It has been mentioned above that the Commissioner’s 
report in the former suit, while fixing the amount due to 
Jagarup’s share at Rs. 3,830-7-0 added that the 3rd defendant 
has drawn sums from the partnership firm subsequent to dissolu- 
tion. In his plaint in this suit, plaintiff gives credit for 
Rs. 2,160-13-0 for amounts so received and claims only 
Rs. 1,769-10-0 with interest. On this point also there is no 
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specific statement in the written statement as to what according 
to the defendants the amounts received by the plaintiff are. 
But as there is a general statement in paragraph 12 that the 
defendant does not admit the correctness of the amount claimed 
and as this matter was not finally decided and had not to be 
decided in the former suit except when the defendants partners 
applied for decrees in their favour, the defendants, if they so 
desire, may have the amount of receipts by the 3rd defendant 
fixed by the City Civil Court on such evidence as the parties 
may tender. If that course is adopted, the plaintiff shall have 
a decree for such balance as may be found due after deducting 


from the figure fixed by the Commissioner, viz., Rs. 3,830-7- 0, l 


the amounts which may be found to have been drawn by th 
plaintiff. The plaintiff will gct interest on such balance at ihe 
rate of 6 per cent. per annum from the date of the institution 
of the present suit. 

As to costs, we cannot help condemning the remissness of 
the present plaintiff during the conduct of O.S. No. 62 of 1927. 
The written statement mentions that the plaintiff has had 
another opportunity during the pendency of O. S. No. 40 of 
1929. If only he had applied on either of those occasions for 
a decree for such amount as he may be found entitled to, this 
litigation would have been unnecessary. We are therefore 
unable to award him costs in this suit so far as the first Court 
is concerned. But as the first Court had dismissed the suit, he 
had no alternative but tocome up on appeal and we think that 
he is entitled to the costs of this appeal from the contesting 
respondents. 


The decree appealed against is set aside and a decree will 


issue on the terms above stated. 


The case will be sent back to the City Civil Court to be 
‘disposed of in the light of the observations made in the 
judginent. 


K. C. Appeal allowed. 


P.C; 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:—Lorp Tomiin, Lorp MACMILLAN AND SIR 
Joan Wattis. 


The Maharajadhiraj of Darbhanga .. Appellant* 


v. 
The Commissioner of Income-tax, 
Bihar and Orissa .. Respondent. 


Income-tar Act (XI of 1922), S. 26, sub-S. (2)—Interpretation of — 
Successton—Liability of successor in business to be taxed in respect of 
profits received by the predecessor—"At the time of making an assessment,” 
meaning of. 

Fhe late Maharajadhiray of Darbhanga who Carried on, inter aha, a 
money-lending business, died on the 3rd July, 1929. Prior to his death he 
had been served with a notice under S.22 (2) of the Income-tax Act, 1922, 
to furnish a return of his income for the assessment year 1929-30, i.e., in 
respect of the income which had accrued to him in the “previous year” (Ist 
October, 1927 to 30th September, 1928), but he made no such return, and the 
time for making it had not expired when he died. The appellant as his son 
and heir inherited his property. 

Thereupon, the Income-tax Officer, acting under S. 26, sub-S. (2) of the 
Act, made the assessment for the said year upon the appellant on the foot- 
ing that he had succeeded to the business (carried on by the late Maharajadhi- 
raj) and that having succeeded to ıt he carried it on. 

Held, that in view of the provisions of S. 26, sub-S. (2), the assessment 
upon the appellant was properly made. 

The word “assessment” is not confined in the Income-tax Act to the 
definite act of making an order of assessment, and the expression “at the 
time of making an assessment” [inthe opening words of S. 26 sub-S. (2)] 
means in the course of the process of assessment, and that inasmuch as in 
the present case a notice was duly served on the late Maharajadhiraj to 
furnish a return in the prescribed form the process of assessment had begun 
and continued until the order of assessment was made upon the appellant as 
the successor in business within the meaning of S. 26, sub-S. (2). 

Held, further, that S. 26, sub-S. (2) is not confined to cases of succession 
inler Uivos. 

Sır Rajendra Nath Mukerjee v. Commissioner of Income-tax, Bengal, 
(1932) L.R. 61 I.A, 10: 1.1.R. 61 Cal. 285: 66 M.L.J.121 (P. C.) referred to. - 

Judgment of the High Court, Patna, in Makara jadhiraj of Darbhanga v. 
Commissioner of Income tax, (1932) I.L.R. 12 Pat. 5, affirmed. 


Appeal No. 77 of 1933 from a judgment of the High 
Court, Patna, dated the 22nd April, 1932, delivered on a refer- 
ence of questions of law made under S. 66 (2) of the Indian 
Income-tax Act, 1922. 








xP, C. Appeal No. 77 of 1933. 19th June, 1934. 
Patna Appeal No. 13 of 1932. 
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The appeal raised the question of the proper interpretation of 
S. 26, sub-S. (2) of the Income-tax Act. The facts are set out in 
the judgment of the Board and in that of the High Court reported 
in Maharajadhiraj of Darbhanga v. Commissioner of Income-tax], 

Sir Dawson Miller, K.C., A. M. Latter, K.C. and R. Hills 
for appellant. 

Dunne, K.C. and Wallach for respondent. 


I%th June, 1934. Their Lordships’ judgment was deli- 
vered by 


Lord TomMLin.—This is an appeal from a judgment of the 
High Court of Judicature at Patna delivered on a question of 
law referred under S. 66 (2) of the Indian Income-tax Act, 
1922, by the Commissioner of Income-tax, Bihar and Orissa. 


The question referred was answered by the Court adversely 
to the appellant, the subject, and the appeal to His Majesty in 
Council followed. 

The point arises in this way. The late Maharajadhiraj 
died on the 3rd July, 1929. At the date of his death ihe 
Maharajadhiraj had been served with a notice under S. 22 (2) 
of the Income-tax Act to furnish a return of his income in the 
prescribed form. At the date of his death the time for fur- 
nishing that return had not expired and no return had been 
made. The return required was for the year, Ist April, 1929 
to 3ist March, 1930; but that return should have been based 
upon the income of the previous year, that is to say, in this 
particular case, the income for the year commencing the Ist 
October, 1927 and ending 30th September, 1928, that being the 
Fasli year which governed the making up ‘of accounts of the 
Maharajadhiraj’s estate. 


Now it seems to be accepted, at any rate for the purpose 
of this case it must be accepted, that in the ordinary way a 
deceased person’s estate cannot be fixed with tax in respect of 
a period for which no return has been made and in respect 
of which there has been no default in making a return, nor can 
a representative of such person be fixed with tax in respect of 
the profits of that period received by the deceased person: 
That position seems to have been accepted; but the Commis- 
sioner of Income-tax held that inasmuch as the Mahara jadhiraj 
was carrying on a number of businesses to which his son, the 
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present appellant, succeeded, the present appellant was taxable 
under S. 26 (2) of the Act added by amendment by Act HI of 
1928 This decision of the Commissioner was affirmed by the 
High Court upon the question referred to them, and is now 
called in question here by the appellant. 


The sub-section in question provides that— 

«Where, at the time of making an assessment under S. 23, it is found that 
the person carrying on any business, profession or vocation has been succeed- 
ed in such capacity by another person, the assessment shall be made on such 
person succeeding, as if he had been carrying on the business, profession or 
vocation throughout the previous year, and’ as if he had received the whole 
of the profits for that year.” 

Now the appellant urges that the section is not applicable 
for two reasons: First of all, he says that although the Com- 
missioner of Income-tax has found as a fact that the business 
to which the appellant succeeded was being carried on by the 
appellant, that finding of fact can be gone behind because the 
Commissioner of Income-tax misdirected himself in point of 
law and, therefore, that there was not here a succession ‘in 
such capacity’—that is, a succession by a person carrying on 
the business. The moment you so find, the finding of the 
Commissioner of Income-tax that the business was being 
carried on ought, it 1s maintained, to be displaced. 


The way in which itis put is this: The Maharajadhiraj 
carried on apparently a number of businesses, including that 
a mill owner, but his main business appears to have been the 
business of money-lending. The onus, says the appellant, is on 
the Crown to show under the sub-section that not only did the 
appellant succeed tò the business, but that he carried iton. It 
is true that the Commissioner of Income-tax found that he did 
carry it on, but he misdirected himself, it is suggested, in point 
oflaw. The Commissioner said this: 


“The second question of fact upon which I have to find is whether, as con- 
tended by the assessee, the business in money-lending was discontinued at the 
death of the late Maharajadhiraja. At that date loans out at interest amounted 
to some two crores of rupees. No evidence has been putin to show that any 
attempt has since been made to call in or realise any parcel of this amount. 
It is simply represented that no fresh loans have been given out. But to give 
out no fresh Joans would not amount to closing the business. Moreover, the 
contention that the business had been closed on the death of the late Maha- 
rajadhiraja was not made at the time during the assessment proceedings, 
which were not completed until the 27th March, 1930, while the decease of the 
late Maharajadhiraja occurred on the 3rd July, 1929, but the contention was 
first put forward in the appeal petition dated the 28th April, 1930. From this 
fact it appears to me plain that the contention was an afterthought.” 
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It is suggested that in that language the Commissioner of 
Income-tax has misdirected himself in regard to onus by 
treating the appellant as having to discharge the onus of proving 
that he discontinued the business, and by treating the non- 
calling in of outstanding loans as necessarily in law conclusive 
that the business-was being continued. Their Lordships do 
not think that is a fair inference to be drawn from the language. 
The Commissioner of Income-tax ‘is weighing the factors 
which in his opinion are relevant to be considered for the 
purpose of determining the question whether or not the 
business was being'cárried on, and he is not saying that the 
appellant must show it was discontinued or that the fact of the 
loans not having been called in is conclusive that the business 
was being carried on. That being so, it seems to their Lord- 
ships that the point of misdirection fails and that the matter 
must be considered on the footing that there was a business 
being carried on by the late Maharajadhiraj, that the appellant 
succeeded to it and that having succeeded to it he carried 
it on: 


Now the second point that is made is this. Assuming those 


three things nevertheless, the sub-section does not apply because 
the opening words: “Where, at the time of making an assess- 
ment under S. 23, it is found that the person carrying on any 
business, profession or vocation has been succeeded,” must 
apply only to those cases where it was possible under S. 23 
to assess the predecessor. That seems to their Lordships to put 
upon the word “assessment” the narrow meaning which was 
deprecated by their Lordships in the case of Rajendra Nath 
Mukerjee v. Commissioner of Income-tarl. In that case, in 
the judgment of the Board delivered by Lord Macmillan, this 
was said: “That the word ‘assessment’ is not confined in the 
statute to the definite act of making an order of assessment 
appears from S. 66, which refers to ‘the course of any assess- 
ment’.’’ On that view of “assessment” it seems to their 
Lordships that where a notice has been given under S. 22 (2) 
to a person to furnish within the time specified a return in the 
prescribed form the-process of assessment has begun and 
continues until some order of assessment is made. If that be 
so, the words “at the time of making the assessment” mean in 
the course of the -process of assessment and inasmuch as in 


—— 
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the present case a notice was duly served on the late Maha- 
rajadhiraj the process of assessment had begun and it would be 
impossible to say that the event had not occurred which enabled 
the tax officer to find, if the facts justified the finding, that the 
person on whom this notice had been served had carried ona 
business and had been succeeded in such capacity by another 
person. 

It was also suggested that inasmuch as you could not tax a 
deceased person who had not made a return or was not in. 
default in making a return, the sub-section ought to be confined 
to cases of a succession to somebody who was himself liable to 
tax and that that would lead to construing the section as apply- 
ing only to cases of succession tnter vivos. 

Their Lordships are of opinion that approached in either 
of those ways it is not possible to read the sub-section as the 
appellant desires and that this case falls within the language of 
the sub-section. The assessment was thus properly made. 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal be dismissed. The appellant must pay 
the costs of the appeal. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, India Office. 

K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Rangasami Goundan Appellant* (Plaintif y 
Uv. 
Zemindar Kumarakurupara Rama- 


natha Malayandi Errappa Gounder 
by Manager, Court of Wards, 
Shanmugha Mudaliar (present 
Manager D. R. Purniah) .. Respondent 


ant). 

Madras Survey and Boundaries Act (VIII of 1923), Ss. 10 to 14 and 18— 
Survey of defendants estate managed by Court of Wards—Duispute as io 
boundary—Determination against plaintif—Suit ir a Civil Court to set aside 
or modify that determinatton—Nolice prescribed by the Court of Wards Act 
(I of 1902), S. 49, necessary in such a suit, the defendant being a ward— 
Whether the sui can be taken to be an appeal and as such obviate the 
necessity for a notice. 

The statutory suit prescribed by S. 14 of the Survey and Boundaries Act 
(VIII of 1923), is a suit within the meaning of S. 49 of the Court of Wards 


(Defend- 





* Second Appeal No, 579 of 1931, Sth April, 1934, 
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‘Act (I of 1902) and hence the absence of a notice to the other party required 
in a suit under S. 49 will vitiate the proceedings. 


Where in the course of a survey carried out in the defendant's estate, 
under the Madras Survey and Boundaries Act, the survey officer’s decision 
was against the plaintiff in respect of boundary disputes in question and the 
appellate authority having confirmed that decision, the present suit was 
brought under S. 14 of the Act to set aside or modify the said determination 
of boundary and the defendant’s estate having been both at the time of 
survey and on the date of filing the suit under the management of the Court 
of Wards, it had necessarily to be governed by the Court of Wards Act which 
prescribed the essentiality of a notice after institution of suit, to the defend- 
ant. On the contention that a suit as this under S. 14 was virtually an appeal 
from the decision made in the survey procceding and hence no fresh notice 
need be necessary, 


Held, that when S. 49 referred to the commencement of a suit ‘in any 
Civil Court’, it would be somewhat difficult to conceive of a civil suit as 
having been commenced by a proceeding before a survey officer. 

Raja of Ramnad v. Subramaniam Chettiar, (1928) I.L R 52 Mad. 465,- 
distinguished. 

Dictum of Anantakrishna Aiyar, J.in S. A. No. 1296 of 1926 dissented 
from. 


There is no warrant for holding that the expression ‘suit’ and ‘appeal’ are 
convertible terms, 

Appeal against the decree of the Court of the District 
Judge of Coimbatore in Appeal Suit No. 297 of 1930 preferred 
. against the decree of the Court of the District Munsif of 
Udumalpet in O. S. No. 670 of 1928. 


L. A. Gopalakrishna Atyar for appellant. 
T. R. Ramachandra Aiyar and V. Subramania Aiyar for 
respondent. 


The Court delivered the following 

J UDGMENT.—The Lower Courts have dismissed the suit on 
the ground that the plaintiff (the appellant) had not, before 
instituting it, given the notice prescribed by S. 49 of the 
Madras Court of Wards Act (Act I of 1902). For the 
appellant the contention is that, owing to the peculiar character 
of the present suit, the serving of the notice undcr S. 49 is not 
a necessary requirement. In the course of a survey carried out 
in the defendant’s estate, under the Madras Survey and Boun- 
daries Act (Act VIII of 1923), the survey officer’s decision 
was against the plaintiff in respect of the boundary dispute in 
question. The appellate authority having confirmed that deci- 
sion, the present suit has been brought under S. 14 of that Act. 
Fhe relevant sections are Ss. 10 to 14 and S. 18. S. 10 deals 
with the power of the survey officer to determine and record a 
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boundary dispute; Ss. 11 and 12 deal with appeals against“ 
orders inter alia made under S. 10; S. 13 provides how the 
completion of a survey is to be notified and goes on to enact, 


“Unless the survey so notified is modified by a decree of a Civil Court 
under the provisions of S. 14, the record of the survey shall be conclusive 
proof that the boundaries. determined and recorded therein have been 
correctly determined and recorded.” 


Then S. 14 runs thus: 


“Any person deeming himself aggrieved by the determination of any 
boundary under Ss. 9,10 or 11 may, subject to the provisions of Parts IJ and 
III of the Indian Limitation Act, 1908, institute a suit within three vears from 
the date of the notification under S. 13 to set aside or modify the said deter- 
mination and the survey shall, if necessary, be altered in accordance with the 
final decree in the suit and the alteration, if any, shall be noted in the record.” 


The last relevant section is S. 18, which, in so far it is 


“material to the present purpose, applies the provisions already 


referred to (relating to the survey of Government lands) to 
the conduct of the survey of lands in estates. 


Both at the time of the survey and on the date of the 
filing of the suit, the defendant’s estate was under the manage- 
ment of the Court of Wards. S. 49 of the Court of Wards 
Act reads thus: 

-~ No suit relating to the person or property of a ward shall be instituted 
in any civil-Court until the expiration of two months after notice in writing 
has been delivered to or left at the office of the District Collector specified in 
the notification under S. 19 or the Collector appointed under S. 46 as the case 
may be.” 

The question really turns upon whether the statutory suit 
prescribed by S. 14 of the Survey and Boundaries Act is‘ or is 
not a suit within the meaning of S. 49 of the Court of Wards 
Act. What is argued for'the plaintiff is, that the suit under 
S, 14 is virtually an appeal from the decision made in the 
survey proceeding; that being so, though the present proceeding 
is called a suit, it is, in fact; and if rightly understood, nota 
suit but an appeal. There is, I think, in this argument some 
confusion. The suit may be in the nature of an appeal, but 
what the Act has-done is, to allow an appeal in the form of a 
regular suit. It would be wrong, in my opinion, to substitute 
the word “Appeal” for the word “suit” in S. 14, for that is 
precisely the effect of Mr. L. A. Gopalakrishna Aiyar’s conten- 
tion. It may be necessary for some purposes to bear in mind 
that the suit that has-been provided for is “simply a form of 
appeal”; but there is no warrant for holding that the expres- 
sions, “suit? and ‘appeal’. are convertible terms. In Phul 
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Kumari v. Ghanshyam Misrat their Lordships of the Judicial 
Committee had to decide what, for the purpose of the Court 
Fees Act, the effect of a suit to set aside a summary order made 
in a claim proceeding, is. It was decided that such a suit was 
governed by Art. 17 of Sch. II of that Act, which applies -to 
suits “to alter or set aside a summary decision or order of any 
of the Civıl Courts not established by Letters Patent, or of any 
Revenue Court”. In the course of their judgment their 
Lordships observed : 


“Misled by the form of the action directed by S. 283, both parties have 
treated the action asif ıt were not simply a form of appeal, but as if ıt were 
unrelated to any decree forming the cause of action.” 


Dealing with a question of lis pendens, the learned Judges 
in Krishnappa Chetty v. Abdul Khader Sahib? relying upon the 
passage quoted above, held that a suit brought under O. 21, 
R. 63 of the Civil Procedure Code is a mere continuation of 
the proceedings in a claim petition, on the ground that such a 
suit is in its essence not an original suit, but merely a form of 
appeal. I fail to see how this decision can help the appellant. 
In Raja of Ramnad v. Subramaniam Chettiars it was held that 
a suit under O. 21, R. 63 of the Civil Procedure Code would 
not be bad for want of notice under S. 49 of the Court of 
Wards Act. In regard to this case, I must observe with 
respect, that the point does not seem to have been considered, 
for it was assumed that the suit must be deemed to be a con- 
tinuation of the claim proceeding where the claim had been 
allowed—the only argument advanced being, that it is not such 
a continuation where the claim had been dismissed. I should 
consider myself bound by this authority although the point was 
dealt with by only one of the two Judges that formed the 
Bench, but this decision has no direct bearing on the question I 
have now to decide. S.49 refers to the commencement of a 
suit ‘in any Civil Court” ; it is somewhat difficult to conceive 
of a civil suit as having been commenced by a proceeding taken 
before a survey officer. In the case of a claim order, the 
matter is somewhat different; the claim proceeding to start 
with, is instituted before a civil tribunal and so is the regular 
suit subsequently filed. Further, the words used in S. 49 are 
perfectly general and comprehensive ‘‘no suit relating to the 
eee 

* «Ar (1907) L.R, 351, A, 22: LLR, 35 Cal 202: 17 MLJ. 618 (P.C). 


2. (1913) LL.R. 38 Mad. 535: 26 M.L 
2 3. (1928) LL.R. 52 Mad. 465. 
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person or property of any ward”. Why these words should be 
whittled away in the manner suggested, I fail to see. The 
decision of Anantakrishna Aiyar, J. in S.A. No.1296 of 1926 
(unreported), relied on for the appellant, is clearly inapplicable. 
That case also, no doubt, related to a suit brought under the 
survey and Boundaries Act, but the defendant there was not 
a person represented by the Court of Wards but a Local Board. 
The relevant provision was S. 225 of the Madras Local Boards 
Act, which in its wording, is more restrictive as regards the 
class of suits where notice is required, than S. 49 of the Court 
of Wards Act, with which we are concerned; it is upon that 
section that the decision turned. There is a dictum by the 
learned Judge that “a suit filed under S. 14 of the Survey and 
Boundaries Act is really a continuation of the proceedings taken 
before the survey authorities,’ with which Iam not prepared 
to agree. 

Before concluding, I must observe that the appellate 
survey officer made a careless remark at the foot of his order 
noting that the suit impeaching his order should be filed in one 
year thus misstating the effect of S. 14. For such a mistake 
there can be no excuse. 


In the result, the second appeal is dismissed, but, in the 
circumstances, I direct that the parties shall bear their respec- 
tive costs throughout. 


K.-C. ——— Appeal dismissed. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MADHAVAN NAIR AND Mr. 
JUSTICE JACKSON. 


Pandurangi Bhimacharya .. Appellant® (Plaintiff) 
y: 
Dviadhina Charya, minor, by- 
guardian-ad-litem © mother i 
Lakshmi Bai f .. ‘Respondent (Defendant). 
Limitation Act (IX of 1908), Sch. I, Art. 144—Multt property—Alienation 


by mahani by way of gifi—Commencement of adverse possession—Conduct 
of-succeeding mahants. 


Where the head of a mutt effects a transfer of mutt property otherwise 
than for necessity, adverse possession of the particular property will.com- 





* Appeal No. 304 of 1926. _* 4 * 20th January, 1934. 
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mence when the Mahant who disposed of it ceases to be a Mahant by death 
or otherwise. If the transfer is by way of permanent lease the succeeding 
Mahant can cuntinue the tenancy during his lifetime, and the possession of 
the transferee would not become adverse until his death. Where, however, 
the transfer is by way of gift or sale and there is nothing to show that 
possession which became adverse to the mutt when the original grantor died 
was kept permissive by subsequent conduct, adverse possession commences 
on the death of the first mahantand if it is completed for the statutory period 
the title of the mutt becomes barred. l 


Sri Vidya Varuthi v. Balusami Ayyar, (1921) L. R. 48 I.A. 302: I. L. R, 44 
Mad. 831: 41 M.L.J. 346 (P.C), Mahant Ram Charan Das v. Naurangi Lal, 
(1933) L.R. 60 I.A. 124: I L.R. 12 Pat. 251: 64 M L.J. 505 (P C.) and Satya- 
dhayana v. Bhujang Chintaman, A.I.R. 1933 Bom. 253, referred to. 


. Appeal against the decree of the Court of the Subordinate 
Judge of Anantapur in Original Suit No. 24 of 1925 (O. S. 
No. 4 of 1924, District Court, Anantapur). 


B. Sitarama Rao and K. Srinivasa Rao for appellant. 
V. S. Narastmhachar for respondent. 
The judgment of the Court was delivered by 


Madhavan Nair, J.—The plaintiff-appellant is the head 
of the Uttaradhi Mutt. The suit out of which this appeal arises 
was filed by the plaintiff for the recovery of possession of 
the inam village of Tirumalapuram. This village was 
granted originally by the Nawab of Mysore in 1784 to Sri 
Sathya Bodha Swami Garu, the then head of the Mutt, for 
purposes of worshipping Srirama Devaru. The village was in 
the possession and management of Sathya Bodha Swami and 
his successors till 1797. In that year Sathya Dharma Swami—a 
successor of Sathya Bodha Swami—giited it to Kothandapani 
- Rangacharlu (an ancestor of the defendant) and his successors 
+‘ from son to grandson and so on in succession for the diligent 
study of the Vedas”. (See Ex. G.) From that time onwards, 
that is for about 130 years, the inam has been in the occupation 
of the defendant and his predecessors. The grant by the Swami 
was recognised by the Muhammadan sovereigns first and 
afterwards by the British Government. At the time of the 
Inam inquiry in 1861 it was recognised as a personal inam and 
‘confirmed as rent-free and hereditary in the name of the 
paternal grandfather of the defendant. These facts are not 
disputed. 


The plaintiff became the head of the Mutt in 1912. His 
case is that the suit village forms an endowment of the Mutt, 
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that- its alienation by Sathya Dharma Swami is invalid and 
that he is therefore entitled to recover possession of the same 
from the defendant as the property of ihe Mutt. The defend- 
ant denies that the village is trust property or an endowment 
of the Mutt, his case being that it was the absolute property of 
the Swami who alienated it and that the gift by that Swami is 
valid. He further contended that the suit is barred by limita- 
tion. His other contentions need not be referred to for pur- 
poses of this appeal. a8 


Issue 1 (a), comprehensively worded “was the grant 
by Sathya Dharma Swami to-defendant’s ancestor invalid and 
is the plaint property still trust property ?’’—covers both the. 
above contentions, and on it the learned Subordinate Judge 
recorded the following findings: (1) the plaintiff has not 
made out his case that the suit village is an endowment of the 
Mutt;and (2) the plaintiff's suit is barred by adverse possession. 
In the result the plaintiff's suit was dismissed. 


‘In appeal Mr. Sitarama Rao on behalf of the appellant 
canvassed the correctness of the learned Judge’s findirig on 


‘both the points. In the view that we take of the question of 


adverse possession, assuming that the property belongs to the 
Mutt and not to the Mahant personally, we did not think it 
necessary to trouble the learned counsel for the respondent to 
argue the question regarding the character of the gift, mover 
we heard the appellant on that point also. 


It was not seriously contended before me that the gift was 
made for necessity. It will be observed that the gift was made 
by the head of a Mutt. In Vidya Varuthi v. Balusami Ayyarl 
the following propositions of law were laid down by the Privy 
Council. Except for unavoidable necessity, the head of a Mutt 
cannot create any interest in the Mutt property to enure beyond 
his life. A lessee, however, has not adverse possession under 
Art. 144 of the Limitation Act during the life of the head who 
granted the lease. If the lessee’s possession is consented to by 
the succeeding head, that consent can be referable only toa 
new tenancy: created by him, and there is no adverse possession 
until his death. (See the head-note.) According to this decision, 





1. (1921) L.R. 48 I.A. 302: LL.R. 44 Mad. 831: 41 M.L.J. 346 (P.C.): 
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Art. 144 of the Limitation Act, which declares that for a suit 
‘‘for possession of immoveable property or any interest 
therein not hereby (that is, by the schedule) otherwise specially 
provided for” the period of limitation is 12 years from the 
date when the possession of the defendant became adverse to 
the plaintiff, would govern the question of adverse possession 
when raised by an alienee with respect to the mutt property 
alienated by the head of a mutt. In the present case the 
alienation purports to be an absolute grant of the property, 
whereas in the Privy Council case the alienation purported to be 
a grant of a permanent lease. For some time in this Court as 
well as in the other courts in India it was argued that in applying 
the principle of the Privy Council decision with respect to the 
question of adverse possession a distinction should be made 
between leases and sales or absolute grants. This Court in 
Ranga Dasan v. Latchuma Dasani and recently in Arumugam 
Pillai v. Khasi Mohideen Sheriff Sahib?, refused to accept this 
contention and very recently their Lordships of the Privy 
Council have also come to the same conclusion. Their Lordships 


state: . : 

“In each case the operation of the purported grant is effective and 
enures only for the period during which the Mahant had power to create an 
interest in the property of the mutt.” 


The result is that adverse possession of the particular 
property will commence when the Mahant who had disposed 
of it ceases to be a Mahant by death or otherwise. This 
conclusion is based on the following passage appearing in the 
judgment of their Lordships of the Privy Council in Vidya 
Varutht v. Balusanu Ayyars: 


“In view of the argument it is necessary to discover when, according to 
the plaintiff, his adverse possession began. He was let into possession by 
Mahant No, 1 under a lease which purported to bea permanent lease, but 
which under the law could enure only for the grantor’s lifetime. According 
to the well settled law of India (apart from the question of necessity, which 
does not here arise) a Mahant is incompetent to create any interest in respect 
of the mutt property to enure beyond his life. With regard to Mahant No. 2, 
he was vested with a power similarly limited. He permitted the plaintiff to 
continue in possession and received the rent during his life. Such receipt was 
with the knowledge which must be imputed to him that the tenancy created 
by his predecessor ended with his predecessor’s life, and can, theretore, only 
be properly referable to a new tenancy created by himself. It was within his 
power to continue such tenancy during his life, and in these circumstances the 
proper inference is that it was so continued, and consequently the possession 
never became adverse until his death.” 


(1924) 48 M.L.J. 114. 2. (1933) 64 M.L.J. 706 
3. i920 L „48 L.A 302: LL.R. 44 Mad. 831 -41 M.L J. 346 (P.C). 
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This passage is relied on by both parties in support of their 
respective contentions. In VidyaVarutht v.Balusamt Ayyar! the 
permanent lease under which the plaintiffs claimed the suit pro- 
perty was granted by one Srinivasan, the then Matadhipathi, in 
the year 1891. Shortly after the grant of the lease Srinivasa died 
and was succeeded by one Samudra who held the office until 1906. 
On his death the 26th defendant became the head of the mutt 
and in 1913 a suit was instituted against him for a declaration 
of title and for possession of the lands. In the present case 
there has been a succession of mahants since the gift and not 
merely two mahants as inthe Privy Council case. Mr. Sitarama 
Rao argues that the true principle to be extracted from the 
passage above quoted is that so long as there has been no 
repudiation of the lease or the grant of property, whichever the 
case may be, the adverse possession of the alienee does not 
commence and that until repudiation the original title continues ; 
but when once there is repudiation possession becomes adverse 
from that time and if no suit is brought within 12 years the 
title of the mahant to institute a suit becomes barred by 
adverse possession. Having stated the principle in this way, 
he argues that having regard to the facts of this case there has 
been no repudiation of the grant at any time and therefore the 
possession of Rangacharlu and his successors has never been 
adverse to the mutt and that the suit is not barred by limitation. 
We find that the principle enunciated does not follow from the 
passage relied on by the learned counsel and is not supported 
by any of the authorities to which he drew our attention. If 
the passage relied on does not support the principle, then he 
stated candidly that no decision directly supports his argument. 
The question then is whether the principle enunciated follows 
from the passage above quoted. In our opinion it does not. 
Their Lordships of the Privy Council in Mahant Ram Charan 
Das v. Naurangt Lal? have explained its true purport in the 
following words. After quoting the above passage they say: 


«In other words, a Mahant has power (apart from any question of neces- 
sity) to create an interest in property appertaining to the mutt which will 
continue during his own life, or to put it perhaps more accurately, which will 
continue during his tenure of office of Mahant of the Mutt, with the result 
that adverse possession of the particular property will only commence when 
the Mahant who had disposed of it ceases to be Mahant by death or other- 
wise,” 


aaae ra ee 


1. (1921) L.R. 48 I. A. 302: LL.R. 44 Mad, 831: 41 M.L J. 346 (P.C.). 
2. (1933) L.R. 60 L.A. 124: I.L.R. 12 Pat. 251: 64 M.L.J. 505 (P.C }. 
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This means a Mahant can create an interest in the mutt 
property which will be valid only during his lifetime, that after 


his death adverse possession of the particular property will 


commence and if nothing is done by the succeeding mahant or 
his successors to put an end to that adverse possession before 
ihe statutory period is completed, then the title of the mutt is 
barred by adverse possession. In the Vidya Varutht v. Balu- 
samt Ayyarl Mahant No. 2 permitted the plaintiff to continue 
in possession and receive the rent during his life. (The italics 
are ours.) From this fact their Lordships drew the inference 
that a new tenancy was created by Mahant No. 2, and then 
they said: 


“It was within his power to continue the tenancy during his life and in 
these circumstances the proper inference is that it was continued and conse- 
quently possession never became adverse until his death.” 


Adverse possession having started in 1906 when the first 
Mahant died, it was put anend to by the creation of a new 
tenancy by the acceptance of rent by Mahant No. 2 and so 
possession of the alienee could not become adverse till his 
death. We have no doubt that this is the true principle 
underlying the passage quoted from Vidya Varutht v. Balusami 
Ayyarl. There has been’ no payment of rent in this case or 
the doing of anything either by the mahants or by the alienees 
before the adverse possession was perfected to show that 
possession which became adverse to the mutt when the original 
grantor died was kept permissive by subsequent conduct. That 
the passage quoted above from Vidya Varutht v. Balusami 
Ayyarl should be understood in the manner indicated by us 
appears to be clear from the decision of the Calcutta High 
Court in Raja Manindra Narayan Roy v. Sarat Chandra 
Bhando padhya? though that decision cannot be regarded as an 
authority having regard to Mahant Ram Charan Das v. Nau- 
rangi Lal’ when the learned Judges say that there is a radical 
difference between a sale and even a permanent lease with 
regard to the application of the principle. After referring to 
Vidya Varutht v. Balusamt Ayyar! the learned Judges say that 


“the reason given by their Lordships as to why the possession cannot be 
adverse until the death of the 2nd defendant is thatitis within his power to 
continue the tenancy during his life and if there is a receipt of rent by him 
the proper inference is that the tenancy has been so continued and consequently 
the possession of the lessee never becomes adverse till his death. Possession 
of the lessee cannot be adverse so > long as the tenancy continues and itis only 


1. (1921) L.R. 48 FA, 302: LLR, 44 Mad. 831: 41 M.L.J. 345 (P.C). 
(1926) 5 30 C. W. N. 740. 
3. (1933) L.R. 60 LA. 154: ILR. 12 Pat. 251: 64 M.LJ. 505 (.P.C.). 
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if the tenancy comes to an end that the possession of the lessee becomes 
adverse,” 


Another decision quoted by the learned counsel for the 


‘respondent, Satyadhayana v. Bhujang! is a direct case in 


support of his present contention. That was also a suit by the 
Uttaradhi Mutt. Judging from the names, the plaintiff in the 
present case, he seems to have been the plaintiff in that case 
also. He sued the defendants to recover possession of the 
property alleged to belong to the mutt said to have been gifted 
about 40 or 50 years ago by the then Swami of the mutt to one 
Krishnamachariar, the ancestor of defendants 8 and 9, the 
remaining defendants being transferees and tenants. There 
seems to have been a succession of mahants in that case since 
the alienation as in the present one before the institution of the 
suit. One of the questions raised was whether the suit was 
barred by limitation under Art. 144. Referring to the passage 
already quoted from Vidya Varuthi v. Balusami Ayyar® 
the learned Judges say: 


“These observations with regard to the receipt of rent and the creation 
thereby of a new tenancy will have no application to the present case where 
the property was gifted absolutely about 50 years ago and from that date the 
succeeding mahants of the math have received nothing from the defendants, 
nor has their title been acknowledged by them. There can be no question, 
therefore, of a creation of any new interest by the succeeding mahants, that 
is, those who succeeded the mahant who made the alienation, and, ordinarily 
speaking, a mahant having power only to alienate the property of a religious 
institution during his hfetime, adverse possession will commence from his 
death. This is clear from the judgment of the Privy Council in Vidya 
Varuthi v. Balusams Avyyar?.” j 


These observations of the learned Judges may be applied 
word for word to the présent case also. The alienation in the 
present case was as long ago as 1797 and from that date 
succeeding mahants of the mutt have received nothing from the 
defendants, nor has their title been acknowledged by them. 

We have no doubt that the suit is barred by limitation 
under Art. 144 of the Limitation Act. In this view it is not 
necessary to consider the other alternative grounds on which 
also the respondent was prepared to argue that the suit was 
barred by limitation. Nor.is it necessary to consider, as already 
mentioned, whether the suit property is mutt property or the 
personal property of the Mahant who alienated it. The appeal 
is dismissed with costs. l 


B. V. V. 


~ 


~ 


Appeal-dismissed. 


` 
S, 


i. A.LR. 1933 Bom. 253. 
2, (1921) L.R. 48 I A. 302: I.L.R. 44 Mad. 831:41 M.L.J. 346 (P.C.). 
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IN THE HIGĦ COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PAKENHAM WALSH. 
Shunmugam Sundaram Chettiar .. Appellani* (Plaintiff) 


U. 
A. A. Ranga Rama Naicker .. Respondent (Defend- 
i ant). 

Indian Companies Act (VII of 1913), Ss. 2 (14), 92,93 (5) and 100 (1)— 
Company issuing false prospectus—Liability of a Director even though he 
waus not responsible for the issuing of the prospectus—Penalty incurred by 
Director under S. 100 (1)—Copy of prospectus not filed with Registrar as 
required by S.92—W hether can be avoided. 

Where the plaintiff (appellant) sued the Ist defendant the President of 
the Board of Directors of a Limited Company and the 2nd defendant as its 
Managing Director to recover the value of Rs. 1,000 prid for purchasing 
shares on the ground that the 2nd defendant misrepresented to him that the 
Company was working properly and also on the strength of the prospectus 
which invited subscriptions, and the defence was that the 2nd defendant, 
who was the Managing Director but who remained ex parte, was alone 
responsible for the issue of the prospectus and that the Ist defendant was 
not liable for misrepresentation, aud that since a copy of the prospectus had 
not been filed with the Registrar as required by S 92o0n the ground that 
the prospectus did not conform to the terms of S. 93 there was no čase made 
out for penalty for failure to fle a copy of it, 

Held, that so long as the prospectus asin this case was according to the 
description givcnin S, 2 (14) of the Companies Act it was immaterid] whether 
the Ist defendant saw the prospectus or not because S. 100 (1) imposed on any 
Director the duty of paying compensation to subscribers for all loss or 
damage they might have sustained by reason of any misleading or untrue 
statement in the prospectus. 

A person who has incurred a penalty under S 100 i is expressly debarred 
from saving himself from that penalty by anything occurring in S. 93; 
otherwise he would take advantage of hts own wrong. 

The liability under S. 92 cannot be avoided by issuing a prospectus 


which would not have becn accepted by the Registrar had it been sought to be 
filed before him. 52 C 440 relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in A. S. No. 81 of 1930 (A. S. No. 54 of 
1930, District Court, Coimbatore) preferred against the decree 
of the District Munsif of Udumalpet in O.S. No. 1318 of 1926. 

M. Krishna Bharathi for appellant. 

T. R. Ramachandra Aiyar, V. Subramania Aiyar and C. 
D. Venkataramanan for respondent. 

The Court delivered the following 

J UDGMENT.— The plaintiff is the appellant in the present 
appeal. The Ist defendant was the President of a Company 
a ee ee 

* S A. No. 869 of 1930, - 2nd May, 1934. 
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called “The Dhandayudhapani Co., Ltd.” and the 2nd defend- 
ant was its Managing Director. The plaintiffi’s case was that 
the 2nd defendant represented to him that the Company was 
working properly and that on the strength of this and of the 
prospectus (Ex. A) he induced him to take shares to the value 
of Rs. 1,000. The share certificate, Ex. B, has been signed by 
the President. It was found afterwards that the Company was 
not working and that the representations with respect to it in 
Ex. A were false. The plaintiff sued for the return of his 
money. 

The 2nd defendant, who is said to have become bankrupt, 
remained ex parte. The trial Court stated that the plaintiff 
was proceeding against the Ist defendant on two grounds, 
(1) for his having, along with the 2nd defendant, received the 
money and for having made misrepresentations as to the affairs 
of the Company, and (2) for his lability on account of the 
misrepresentation contained in the prospectus issued by the 
Company. On the first point, the plaintiff examined himself 
and one other witness and the 1st defendant examined himself 
on the other side.” The trial Court remarked that the evidence 
of the plaintiff’s witness was not at all satisfactory and did not 
deal with the evidence of the plaintiff. It did not find it 
proved that the 1st defendant was present when the amount 
was paid and that he along with the 2nd defendant made any 
representations to the plaintiff. On the second ground it was 
admitted that the representations in Ex. A that the Company 
had purchased the Star Mills for Rs. 25,000 as also the wood 
saws in the Coimbatore Industrial School were false. The 
statement that the Company was now carrying on business was 
also false. As regards the issue of prospectus the Ist defend- 
ant admitted that the 2nd defendant was appointed the 
Managing Director, that he was to look after everything, that 
it was in his power, as Managing Agent, to issue the prospectus: 
and that he himself took no steps to supervise him. On these 
admissions and findings the trial Court held that the Ist defend- 
ant as a Director of the Company was liable under S. 100 of 
the Indian Companies Act of 1913. 


On appeal the learned Subordinate Judge dismissed the 
suit. As regards the first ground, the learned Subordinate 
Judge set out the evidence of the plaintiff and his witness and 
of the defendant and without further comment said. 
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-I therefore agree with the Lower Court that there is no sufficient 
evidence of misrepresentation or fraud of the Ist defendant.” 


With regard to the second point he held that Ex. A did not 
purport to be the prospectus of the Company, that the require- 
ments of the prospectus are mentioned in S. 93 of the Indian 
Companies Act, that a copy of the prospectus is required to be 
filed for registration, that Ex. A did not comply with the re- 
quirements of S. 93, and it was not said that its copy had 
been filed for registration and therefore S. 100 was not 


applicable to the case. Against this decision the present second 
appeal has been filed. 


I do not think I need deal withthe minor objection that” 


the trial Court, having failed to discuss the evidence of the 
plaintiff with regard to the oral representation of the Ist de- 
fendant, and the lower appellate Court while setting out the 
evidence on both sides not having commented upon it, the latter 
cannot be said to have dealt properly with the evidence in 
accepting the view of the Lower Court, because I am clear that 
the plaintiff must succeed on the second point. 


Ex. A, the prospectus, is headed “Dhandayudapani Co., 
Ltd., Anamalai”. The Tamil words are “saQuesuwer FRE ETET 
anib”. “The prospectus is in these terms: 


DHANDAYUDAPANI Co., LTD., ANAMALAI. 
Prospectus of the Company. 


(1) Each share at Rs. 10 for Rs. 30,000. Shares capital 3 
lakhs. 

(2) Object of the Company carrying on trade, agriculture, 
money-lending. . 

(3) The Company carried on now at Pollachi in the name 
of Star Mills has been purchased for Rs. 25,000. In this, 
machines for hulling grams, paddy have been fixed and were 
being worked out and are in a condition to be worked. Fur- 
ther the (wood) saws which were being worked in the 
Coimbatore Industrial School have been purchased.’ With 
these, the work may be commenced in two weeks. 

(4) Those who wish to join the Company may sign in the 
application sent herewith (and) send to the address given in 
the application along with the share amount and receive the 
share certificate. 


(5) For full particulars of the Company apply to the 
Managing Agent.” | 
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The learned Subordinate Judge has failed to note the 
definition of the “prospectus” in S. 2 (14) of the Indian Com- 


panies Act which runs as follows:— 

“Prospectus means any prospectus, notice, circular, advertisement or 
other invitation, offering to the public for subscription or purchase any 
shares or debentures of a company.” 


There can be no question that Ex. A falls under that 
definition. The evidence of the Ist defendant shows that the 
2nd defendant was authorised to issue this prospectus. It is 
therefore immaterial whether the Ist defendant saw it or not 
because S. 100 (1) says: 


«Where a prospectus invites persons to subscribe for shares in or deben- 
tures of a company every person who isa Director of the Company at the 
time of the issue of the prospectus, and every person who has authorised the 
naming of himself and is named in the prospectus as a Director or as having 
agreed to become a Director either immediately or after an interval of time, 
and every promoter of the Company, and every person who has authorised 
the issue of the prospectus, shall be liable to pay compensation to all persons 
who subscribe for any shares or debentures on the faith of the prospectus for 
allloss or damage they may have sustained by reason of any misleading or 
untrue statement therein, or in any report or memorandum appearing on the 
face thereof, or by reference incorporated therein or issued therewith” 


except under certain exemptions which do not arise in this 
case. Turning to S. 92 we find Clause (1) says: 


“Every prospectus issued by or on behalf of a Company or in relation to 
any intended Company shall be dated, and that date shall, unless the contrary 
be proved, be taken as the date of publication of the prospectus.” 


Clause 2 says, 


“A copy of every such prospectus, signed by every person who is named 
therein asa Director or proposed Director of the Company, or by his agent 
authorised in writing, shall be filed for registration with the Registrar on or 
before the date of its publication, and no such prospectus shall be issued until 
a copy thereof has been so filed for registration.” 


Clause (3) says, 
“The Registrar shall not register any prospectus unless it is dated, and the 
copy thereof signed, in manner required by this section.” 
Clause (4) says, 


“Every prospectus shall state on the face of it that a copy has been filed 
for registration as required by this section.” 


Clause (9) says, 
“If a prospectus is issued without a copy thereof being so filed, the Com- 
-pany and every person who is knowingly a party to the issue of the prospectus 


shall be liable to a fine not exceeding fifty rupees for evı ry day from the date 
of the issue of the prospectus until a copy thereof is so filed,” 


It is quite clear that for the definition of “prospectus” in 


~ 


~ every part of this section we must go back to S. 2 (14). To 
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hold as the lower appellate Court has done that a prospectus is 
a prospectus only if it conforms to the terms of S. 93 would 
mean that in regard to S. 92 the penalty for failure to file the 
prospectus could be avoided by allowing it to lack any of the 
requisites laid down in S. 93. Moreover, S. 93 itself contains 
an express proviso (Clause 5) showing that the interpretation 
of the lower appellate Court is incorrect. It says: 

“Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act apart from this section.” 

Therefore a person who has incurred a penalty under 

S. 100 is expressly debarred from saving himself from that 
penalty by anything occurring in S. 93; otherwise he could take 
advantage of his own wrong. S. 93 of the Indian Companies 
Act corresponds to S. 81 of: the English Companies Act and 
S. 100 corresponds to S. 84 thereof. Halsbury’s Laws of 
England, Vol. 5, p. 126 says: 


«The provisions of the Act of 1908 as to any proceedings do not limit or 


diminish any liability that any person may incur under the general law or 
under the Act apart from such provisions.” 


Palmer on Company Law, 10th Edn., says: 


“Paragraph 9 (which corresponds to clause (5) of S.93 of the Indian 
Companies Act) preserves the liability of Directors and others to be sued for 
misrepresentation under S. 84 or in an action of deceit.” 


The case in Pramatha Nath Sanyal v. Kali Kumar Dutti 
is an illustration of what is meant by “prospectus” and of the 
penalty incurred for failure to file a copy of it with the 
Registrar. In that case part of the advertisement ran ‘some 
shares are still available for sale according to the terms of the 
prospectus of the Company, which may be obtained on appli- 
cation Rs. 10 per share payable”. It was urged in that case 
that as the prospectus of the Company had already been filed 
with the Registrar, and as the advertisement referred -to the 
prospectus and stated it had been so filed, it was not necessary 
under the law to file a copy of the advertisement as there 
would be no object in doing so and that even if it had been 
filed the Registrar would not have accepted it. But this con- 
tention was not accepted by the Court which remarked: 


“Tt is clear that an advertisement in the shape in which it has been pub- 
lished would not have been accepted by the Registrar as satisfying the 
requirements of S. 93; but that only means that it should not have been 
issued.” 





ea ae a a ee 
. 1. (1924) LL.R. 52 Cal. 440, 
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This judgment shows that the liability under S. 92 cannot 
be avoided by issuing a prospectus to satisfy the requirements 
of S. 93 which would not have been accepted by the Registrar 
had it been sought to be filed before him. It is a very much 
stronger case than the present where, if the view of the lower 
appellate Court is correct, a person may take advantage of his 
own deliberate wrong. 

It was urged for the respondent that in the plaint the 
plaintiff did not mention the prospectus Ex. B nor did he do 
so even in the notice of suit. I do not think that this is mate- 
rial. It was not denied that it was the prospectus of the 
Company issued by the Managing Director who was authorised 
to issueit. Nor was it denied that it wasshown to the plaintiff 
who swore that he acted on the faith of it. In fact, it does not 
seem to have been taken as a point in either of the Lower 
Courts that it was not on the strength of this prospectus that 
the plaintiff took shares in the Company. No doubt, there was 
said to be also an oral inducement which was not found to be 
proved. That the prospectus was also one of the things which 
indùced him to invest his Rs. 1,000 ın the Company is clear 
beyond doubt. As I said, the liability under S. 100 being to my 
mind quite clear, it is not necessary to discuss the question as to 
whether the lower appellate Court dealt in proper legal fashion 
with the evidence of the oral representation. 

The second appeal is allowed. The decree of the lower 
appellate Court is set aside and the decree of the District 
Munsif is restored with costs throughout. 

K. C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE BUTLER. 


Putraya l .. Appellant* (Plaintiff) 
v. 
Kishna Gota .. Respondent (Defendant). 


Injunction—Mandatory—Reasonable apprehension of damage—Trees of 
neighbour overhanging plaintif’s lands—Right to compel the defendant to 
cut off branches when no actual damage ts proved. 

Where there isa reasonable apprehension of damage to the plaintiff’s 
crops by the overhanging of trees standing on defendant’s lands, he may 
compel him by an injunction to cut off the overhanging branches of the trees. 

Vishnu Jagannath v. Vasudeo Raghunath, (1919) IL.R. 43 Bom. 164, 
followed. 








* S, A. No. 1161 of 1930, 4th May, 1934, 
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Gurusamt Raja v. Perumal Raja, 1929 M.W.N. 726, relied on. 


It is well settled that an owner or occupier of land has no right to allow 
his trees to overhang his neighbour’s lands and he cannot acquire sucha right 
by prescription It is also well established that a person has a right to abate 
the nuisance himself, andif the neighbour’s trees overhang his Jands, heis 
entitled to cut the branches away to the line of the boundary and he can-do 
so without notice, if he could do so without entering upon the neighbour’s 
lands. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of South Kanara in A. S. No. 128 0f 1929 
preferred against the decree of the Court of the District 
Munsif of Kundapur in O. S. No. 17 of 1925, 

B. Sitarama Rao for petitioner. 

K. Y. Adiga for respondent. 


The Court delivered the following 

JUDGMENT.—This is an appeal by the plaintiff who sued 
for a mandatory injunction compelling the defendant to cut 
back the branches of certain trees, standing on the northern 
bund of a channel, which the plaintiff alleged overhung his 
lands and caused damage to the crops by their shade, by the 
fall of leaves and by the dripping of the rain from the branches. 
The plaintiff held land to the south, and. the defendant to the 
north of the channel. A Commissioner was appointed to make 
a plan of the locality and his plan clearly shows that the trees 
overhang the plaintiff’s lands to a considerable extent and -I 
should have thought it obvious from the extent of the over- 
hanging that damage must have been caused to the plaintiff’s 
crop. But the Lower Courts have found against this. The 
learned District Munsif does not make any mention of shade 
or the dripping of rain from the branches. He only speaks of 
the falling of leaves. Whereas the lower appellate Court 
purporting to follow the learned District Munsif, though he 
did not advert to that matter in his judgment, found that there 
was no damage from shade. As the Lower Courts have found 
asa fact that no damage has been caused I have to proceed. in 
this appeal on the basis of no damage and the question is 
whether no damage having been proved to have been caused, 
is the plaintiff entitled to the injunction prayed for? 

It is well settled that an owner or occupier of land 
has no right to allow his trees to overhang his neigh- 
bour’s lands and he cannot acquire such a-right by pres- 
cription. It is also established that a person has a right to 
abate the nuisance himself, and if the neighbour’s trees over- 
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hang his lands he is entitled to cut the branches away to the 


line of the boundary and lie can do so without notice if he 


could do so without entering upon the neighbour's lands. Itis 
therefore clear here that that remedy is open to the plaintiff 


‘should he wish to exercise it. But it has been stated in arguing 


this appeal, this is not a practical remedy as it will be impossible 
to cut them away without entering upon the respondent’s lands. 


“Lemmon v. Webbi, the leading authority upon this, does not 


deal with. this particular point. An action is certainly open, 
for either damages or an injunction, where damage has been 
caused. (Smith v. Giddy; in India Lakshmi Narain Banerjee 
v. Tara Prosanna Banerjee8 and Hari Krishna Joshi v. Shankar 
Vithal4.) On the other hand he is not entitled to an action 


„where the danger to his land is merely prospective. It was 


held in Ram Lal v. Dalganjans, a case where trees had been 
planted close to his boundary and did not, as I understand, 
overhang it, a claim for the removal of the same was not 
granted and that there was no such remedy open to the 
plaintiff. The matter however appears to me to be concluded 
by the decision of the Bombay High Court in Vishnu Jagan- 
nath v. Vasudeo Raghunath. This was an action for cutting 


‘off portions of the.trees which overhang the plaintiff's lands 


and for an injunction to remove the overhanging portion and 
for damages. The damage was not proved; but the injunction 
was granted and the granting of the injunction was upheld on 
appeal. There it was held that as it was found that the trees 
were likely to cause damage the injunction could be granted. 


In this Court Pandalai, J. has held in Gurusams Kaya v. 


Perumal Rajat that injunction is the proper remedy where 
money compensation is not the appropriate relief. 

I am therefore clear that there isa reasonable apprehension 
of damages and the owner of the lands may compel his neigh- 
bour by an injunction to cut away the overhanging branches 
of the trees in the northern boundary. As I find that there is 
such a reasonable apprehension of damages I grant the 
injunction prayed for and allow this appeal to that extent with 
proportionate costs throughout. 








K. C. Appeal o 
1, (1895) A.C. 1. 2, (1904) 2K B. 448. 
3. (1904) LL.R. 31 Cal. 944. : - A (1894) ILL.R. 19 Bom. 420. 
5. (1883) LL.R. 5 Ail. 369. $1919) LER. 43 Bom. 164. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE BUTLER. 


The Udumalpet Nidhi, Ltd., by its Secretary 
Syed Diwan Khaja Mohideen Sahib .. Appellant. 


Chit fund—Prizes and division by lot—Advantages depending upon 
chance—Lottery—Courts withholding sanction of such chit fund, proper. 

Where the memorandum of association of a Nidhi tried to introducea 
clause relating to the conduct of prize chits and the conditions, when 
examined, revealed that the subscribers to the chit fund were investing in a 
fund which was to be divided amongst them by lot and clearly unequally, as 
those who got the benefit of the drawings got a prize and the benefit which 
such persons got from the drawings gave them different advantages from the 
persons whose names or numbers were not drawn, and the benefit depended 
purely on chance, ` - 

Held, that it was a lottery and the Court could not sanction a proposal to 
run such a prize chit. 

Sykes v. Beadon, (1879) 11 Ch. D. 170, followed. 

Narayana Aryangar v. Vellachami Ambalam, (1927) I.L.R. 50 Mad. 656: 
52 M L.J. 687 (F.B ), distinguished. 

Universal Mutual Aid and Poor Houses Association Ltd., Madras v. 
Thoppa Naidu, (1932) 63 M.L J. 554, referred to. 


On ‘appeal from the order of the Hon’ble Mr. Justice 
Stone, dated 7th April, 1933 and made in the Ordinary Original 
Civil Jurisdiction of the High Court in O. S. No. 74 of 1933; 

M. Krishna Bharathi and T. G. Ramaswami Atryar for 
appellant. l l 


The Court delivered the following 


JupcmMEents. The Chief Justice.—This is an appeal from 
an order of Stone, J. made upon a petition by the appellant 
Nidhi for leave to alter cl. (3) of the memorandum of associa- 
tion of the Nidhi. Cl. (3) sets out the objects for which the 
Nidhi is established; and a resolution was passed approving of 
the alteration of the objects of the Nidhi as set out in Sch. B, 
viz. : 

“To lend at interest moneys received from shareholders and others to 
shareholders and others on the security of deposits, immoveable property, 
goods and sureties, to receive deposits, ctc, when necessary and to pay 
interest and do other banking business, to conduct various kinds of trade 
should. directors decide to establish branches outside, to conduct various 


kinds of auction chits and prize chits as will be determined by the board from 
time to time and to do all acts which will be helpful to the above objects.” 


- = * 07S: Appeal No. 90 of 1933, “7° 7 7” ` 2nd February, 1934. 
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a lr The alteration was approved by Stone, J. subject to the 
Inve, ° deletion of those parts of the clauses relating to the conduct of 


Baar Cr various kinds of trade and prize chits. 
With regard to the latter, which, in my opinion, was the 
most important alteration proposed, the conditions of the prize 
chit’ are set out, and it is only necessary to refer to conditions 
Nos. 1 to 4, which are as follows :— 


“1. All persons who have attained the age of majority whether males or 
females irrespective of castes can become members, 


2. The prize chits should be subscribed for 50 months continuously at. 
the rate of Rs. 3a month. 

3. The chit amount should be paid by the 15th of every month. Prizes 
will be drawn on the 19th of each month at 4 P, mM. in the présence of 
subscribers present, 

4. The subscriber that gets thes prize will be ad the prize amounts as 
under-mentioned after getting from him a receipt for the same. Thereafter 
he need not pay any future subscriptions. 

(a) Amount payable to the prize-drawer inclusive of subscriptions paid 


et a —haturaan 
vy 


Rs. 
1 to15 months y 100 
"16 to 30 - ,, „e 150 
31to45 si 175 
46to 50 , ae 200.” 


It is not necessary to refer io any of the other conditions. 
Therefore, any members of the public, subject to their having 
attained majority, can join the chit and, should a subscriber’s 
name be drawn before the termination of the chit, he gets a 
prize and is no longer liable to subscribe to the chit. Thus the 
luckiest subscriber, suppose his name or number to be drawn 
in the first month’s drawing, has only subscribed Rs. 3 and 
nevertheless gets a price of Rs. 100 and deducting the Rs. 3 he 
has paid, he gets Rs. 97 as prize. On the other hand, taking the 
period 1 to 15 months, another subscriber’s name may be drawn 
in the 15th month and he also gets Rs. 100. He has paid for 
15 months, at the rate of Rs. 3 a month, Rs. 45, and he gets 
Rs. 100 for it. Taking that section 1 to 15 months, the subscriber 
whose name is drawn earlier gains a very large benefit over 
the other subscribers whose names or numbers have not been 
drawn. As the chit progresses, the benefit to the subscriber 
whose name is drawn earlier becomes further emphasised. It 
is contended here that this prize chit isnot a lottery. Ifitisa 
lottery, obviously our learned brother was quite right in 
deleting that object of the Nidhi from the proposed altered 
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tule. In support of the appellant’s argument, we were referred 
to the Full Bench decision in Narayana Aiyangar v. Vellachami 
Ambalami. I myself was a member of that Full Bench. It is 
relied upon as supporting the argument that this prize chit is 

not a lottery. It does not support that contention at all. The 
question there considered was whether the chit fund in that 
case amounted to a contract which was void because it was a 
wagering contract and not because it was a lottery. In the 
Full Bench judgment the whole discussion is whether that 
contract was or was not a wagering contract. That that is so is 
clear from a Bench decision of this Court in Universal Mutual 
Aid and Poor Houses Association Ltd., Madras v. Thoppa 
Naidu8, In that case in the judgment it is pointed out that what 
the Full Bench were considering was whether or not there was 
there a wagering contract and not whether the scheme was a 


lottery or not. The scheme in the Universal Mutual Aid and’ 


Poor Houses Association, Lid. was alottery; and a lottery is 
there defined as a distribution of prizes by lot or chance 
without the use of skill, and it is pointed out that a lottery 
is different from a wager which is a contract between two 
persons that on the determination of a future uncertain event 
one shall win from the other and the other shall pay or hand 
over to him a sum of money or other stake. In the course of 
the judgment, reference was made to a definition of lottery in 
Webster’s Dictionary, viz., a distribution of prizes by lot or 
chance. Reference was also made to Sykes v. Beadon3, where 
Jessel, M. R. said at page 190: 


“The holders of certificates are persons who subscribe money to be 
invested in funds which are to be divided amongst them by lot, and divided 
unequally. That is, the persons who get the benefit of the drawings geta 
bond bearing interest and a bonus which gives them different advantages 
from the persons whose certificates are not drawn, and it depends upon 
chance which gets the greater or the lesser advantage. It is, therefore, a sub- 
scription by a number of persons toa fund for the purpose of dividing that 
fund between them by chance and unequally.” 

It appears to me that the conditions laid down by Jessel, 
M. R. are present here. The subscribers to this chit fund are 
investing in a fund which is to be divided amongst them by lot 
and clearly divided unequally. The conditions of the fund have 
only got to be examined, as they have already been done, to 


make this abundantly clear. The persons who get the benefit 





1. (1927) ILR. 50 Mad. 696 : 52 M L.J. 687 ( (EB). 
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of the drawings get a prize and the benefit which such pérsons 
get from the drawings gives them different advantages from 
the persons whose names or numbers are not drawn and this 
benefit depends upon chance. Chance decides which of the 
subscribers gets the greater or lesser advantage. . Clearly here 
what is proposed is a subscription by a number of persons to a 
fund for the purpose of dividing that fund between them by 
chance and unequally. Where those conditions exist, in the 
opinion of Jessel, M. R. there is a lottery. I am unable to 
distinguish the conditions of this prize chit fund from what 
was stated by Jessel, M. R. In my opinion, the proposed prize 
chit is clearly a lottery. That being so, it is quite obvious that 
the Court cannot sanction a proposal to run such a prize chit. 
Under these circumstances, this appeal must be dismissed. 


We are asked, however, to extend the time for filing 
documents with the Registrar of Joint Stock Companies. 
Ordinarily, three months are allowed under S. 15 of the Indian 
Companies Act for that purpose. However, sub-clause (3) of 
that section gives the Court power to extend the time. Under 
these circumstances, as the appellants are probably out of time 
now in which to file the documents, we extend the time for 
filing documents by three months from this date. 


Butler, J—I agree. Appeal dismissed. 
KC. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiIr Horace Owren Compton BEASLEY, Kt., 
Chief Justice. 


Rama Mudali .. Petitioner* (Respondent) 
v. 
Marappa Goundan .. Respondent (Petitioner). 


Damages—Wrongfulaltachment of property—Application for compensa- 
tion by aggrieved party—Need for setting astde order of attachment. 

Where during the pendency ofa suit ona promissory note the Court 
passed an order of attachment of the defendant’s cattle at the plaintiff s 
instance, and later on before the suit had been decided and without having 
obtained any order setting aside the order attaching the property the defend- 
ant put in an application for compensation on the ground that his cattle had 
heen wrongfully attached, i 

Held, that the application for compensation could not be entertained 
without the order of attachment being set aside. 





* C, R. P. No, 1773 of 1931. T . 3rd May, 1934, 
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Lees v. Patterson, (1878) L.R. 7 Ch. D. 866, referred to. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Gobichettipalayam in I. A. No. 101 of 1931 in S.C. S. 
No. 327 of 1931. 


K. Destkachart for petitioner. 
Respondent not represented. 
The Court delivered the following 


JUDGMENT.—This petition is presented against an order 
made by the District Munsif of Gobichettipalayam awarding 
compensation to the defendant for the wrongful attachment 
before judgment by the plaintiff of the defendant’s cattle. The 
suit against the defendant was one on a promissory note and 
the plaintiff presented an application for an order of attach- 
ment of the defendant’s cattle. An interim order was made 
and eventually after hearing both parties the interim order 
was made absolute and the defendant’s property was attached. 
Later on, before the suit had been decided and without having 
obtained any order setting aside the order attaching his 
property, the defendant put in an application for compensation 
on the ground that his cattle had been wrongfully attached. 
That application was entertained by the District Munsif who, 
coming to the conclusion that the defendant’s property had 
been wrongfully attached, awarded him damages. Subse- 
quently the suit went to trial and a decree in favour of the 
plaintiff was passed. This case of course does not fall to be 
decided in the light of how the suit resulted. The question is 
whether or not the attachment was wrongful and whether an 
application for compensation could be made without the order 
of attachment which was made in the presence of all parties 
being set aside. In my view, on the authority of Lees v. 
Pattersonl and other cases the application for compensation 
could not be made until in appropriate proceedings the order of 
attachment had been set aside and it was not open to the 
District Munsif to entertain the application for compensation 
at all. It follows that that order must be set aside and this 
Civil Revision Petition allowed with costs. 


B. V. V. 





Petition allowed. 


1. (1878) 7 Ch. D. 866. 
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“PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT :—Lorp TOMLIN, Lorp RUSSELL OF KILLOWEN, 
Lorp MACMILLAN, SIR LANCELOT SANDERSON AND SIR SHADI 


LAL. 


Kumar Kamakhya Narain Singh .. Appellant* 
g: 
Abhiman Singh and others .. Respondents. 


Service tenure—Grant of village as baiswanfor rectling daily a chapter 
of Srimad Bhagwat—Construction of—Continued performance of the service, 
whether a condition of the grant. 

In 1852 a grant of a village was made by the appellant’s ancestor to the 
respondent's ancestor as baiswan (jaghir) for reciting daily one chapter of 
Srimad Bhagwat before the God Saligram. The service on which the jaghir 
was held having been admittedly discontinued since May, 1919, the appellant 
sued to resume the village 

Held, (decreeing the suit) that on its true construction, the grant was 
not one burdened with the service (viz., the recitation of Srimad Bhagwat), 
but that the performance of the service was a condition of the grant, and that 
inasmuch as the service was discontinuedin May, 1919, the appellant there- 
upon became entitled to obtain possession of the village in question. 


Appeal No. 2 of 1933 from a decree of the High Court, 
Patna, dated the 19th November, 1930, reversing a decree of 
the Subordinate Judge of Hazaribagh, dated the 23rd June, 
1928. i 

The sole point in the appeal was, whether, on its true con- 
struction, the grant in question was in the nature of a resumable 
service grant. 


Dunne, K.C. and Wallach for appellant. 


Respondents not represented. 

2nd July, 1934. Their Lordships’ judgment was delivered 
by 

Sir LANCELOT SANDERSON.—This is an appeal by the 
plaintiff in the suit, a minor appearing through the Court of 
Wards, from a decree of the High Court of Judicature at 
Patna, dated the 19th of November, 1930, which reversed a 
decree of the Additional Subordinate Judge of Hazaribagh, 
dated the 23rd of June, 1928, and dismissed the plaintiff’s suit. 


The suit was for a declaration that a village called 
Ghutibar became liable to resumption on the cessation of certain 


i ee 


* P. C. Appeal No. 2 of 1933. : 2nd July 19 
Patna Appeal No. 6 of 1931. July 1934. 
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services, viz., the cessation of reciting one chapter of the holy 
book of Srimad Bhagwat before the God Saligram from the 
month of April, 1920 a.D., and that thereafter the defendants 
had no right to remain in possession of the said village in view 
of the rights of the plaintiff; fora decree for khas possession 
of the said village; for mesne profits and for any other relief to 
which the plaintiff might be found entitled. 

Defendants 1 to 8 filed a written statemeni denying the 
discontinuance of the worship, and alleging that they were not 


in possession of the village and stating that they had no . 


objection to the plaintiff taking possession of the village. 

Defendants 9, 12 and 13 filed a joint written statement, in 
which it was alleged amongst other matters that the grant, to 
which reference will presently be made, was burdened with the 
Service of reciting Bhagwat, but that the said reciting was not 
a condition of the grant and that subsequently rents were 
imposed in lieu of the recitation of Bhagwat. 

It was further alleged that the said reciting hau not been 
discontinued. 

Defendants 10 and 11 filed a separate written statement 
which alleged that the reciting of the Gita (presumably mean- 
ing the Bhagwat) was not a condition of the said grant, that 
the descendants of the grantees were still daily reciting the 
Gita, and that the survey record showed that the tenure was 
not resumable. 


Defendants 9, 12 and I3 contested the suit, the guardian 
ad litem of defendants 10, 11 and 14 watched the trial; the 
defendant No. 15 did not appear. 


The Subordinate Judge made a decree in favour of the 
plaintiff for recovery of possession of the said village and made 
a declaration that the plaintiff was entitled to recover mesne 
profits from the defendants 9 to 15 for the period mentioned in 
the decree with directions as to the ascertainment of the said 
mesne profits. He ordered that the plaintiff’s costs should be 
paid by all the defendants. 


The defendants 9 to 13 appealed to the High Court, which 
- allowed the appeal and dismissed the suit. 


From this decree of the High Court the plaintiff has 
appealed to His Majesty in Council. None of the defendants 
appeared at the hearing of the appeal. 
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The material facts are as follows :— 


On the 16th of November, 1852, the Maharaja Sambhu 
Nath Singh granted a sanad in respect of the village Ghuthiwari 
(called Ghutibar in the plaint) to Guru Sri Raghavendra. The 
plaintiff is the successor of the above-mentioned Maharaja and 
the defendants 1 to 8 are the successors of the above-mentioned 
Guru Raghavendra. The other defendants were joined on the 
allegation that they were transferees from the defendants 1 to 
8 or their predecessors. The terms of the sanad are as 
follows :— 

«Sri Bhagwat—Sri Saligram. 
“Dated the 5th Katik Sudi Sambat, 1909, 


“Kaulkarar patta granted by the most powerful and high in dignity 
Maharaja Sri Sri Sambhu Nath Singh Bahadur (to the effect folowing) :— 

«Whereas one village Ghuthiwari ın pargana Rampur, has been granted 
by meas baiswan (jaghir) to Guru Sri Raghavendra for reciting daily one 
chapter of (Sri Bhagwat) before (Sri Saligram). He and his sons and 
grandsons shall make recitation (of the same) and enjoy (the proceeds of) the 
village. The village includes jup, kup (wells), boundary limits, trees and 


fisheries, etc. Therefore it has been (granted) before me the hazur and 


Bakhshi Jainandan Das, Bakhshi Gopal Das, Bakhshi Bhawani Ram Mahta, 
(torn) Das and Bakhshi Bhagwan Das. 
«(Sd.) Bakhshi Jaikishun Das at the Ichak Kachabhri.” 


On the 3rd June, 1856, Raghavendra executed a kabuliyat 
in favour of the Maharaja Sambhu Nath Singh in respect of 
the said village. The terms of the kabuliyat are as follows :— 


“Maharaja Sri Sri Sambhu Nath Singh Bahadur. 


“I am Raghavendra Guru, resident of Gurubara, pargana Chai, Ilaka 
Hazaribagh. 


aI have been granted by the hazur (Maharaja Sri Sri Sambhu Nath Singh 
Bahadur) mauza Ghuthiwari, one village in pargana Rampur, as baiswan in 
lieu of services, and I have to pay for the same Ks. 12-15-0 in Company’s coin 
in cash I do hereby declare, and give out in writing that I shall without objec- 
tion pay off the same according to the instalments year after year at the 
kachahri of (Maharaja Sri Sri Sambhu Nath Singh Bahadur). 


«Details of Instalments. 

«Asin, Kartik, Aghan, Pus, Magh, Phagun, Chait, Baisakh. 

«I shall pay off the money according to the above instalments. In case of 
default (in payment) of the instalments, I shall pay the money with interest 
thereon. If the rent falls into arrear or I be removed from service, then I 
shall give up possession of the land (village). I have therefore of my own 


accord executed this kabuliyat at the kachahri of—so that it may be of use 
when required. Dated the Ist Jeth Sudi Sambat, 1913, 


«(Sd.) Chaudhari Jagu Ram at the Ichak kachahri. 
“Executed this- kabuliyat which is correct. 
«(Sd.) Raghavendra Guru.” 
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In the survey khewat, which was stated to have been made 
in A.D. 1912, the village is entered as not resumable: the yearly 
rent is entered as Rs. 12-15-0 and the following appears in the 
remarks column :— 

“By virtue of unregistered (sada) sanad, dated 5th Kartik 
Sudi, 1909, Sambat granted by Raja Sambhunath Singh as to 
Ragho Ind. Guru.” 

By reason of this entry in the survey record the presump- 
tion arises that the particulars therein recorded were right and 
that the jaghir granted by the sanad to Raghavendra was not 
resumable. But such presumption may be rebutted, and the 
first question is whether the plaintiff, on whom the onus rests, 
has succeeded in rebutting the above-mentioned presumption. 

Beforé considering this question there is another document, 
to which reference should be made. It appears that on the 
llth March, 1889, Govindra Indar Guru and Lakhav Indar 
Guru, sons of Raghavendra Guru, executed a mukarrari lease in 
respect of the said villagein favour of Gannu Singh and another, 
who were the ancestors of the defendants Nos. 9 to 15, ata fixed 
annual rental of Rs. 145. Reference therein was made to the 
fact that Rs. 12-12-0 was payable by the lessors to'the Ramgarh 
estate. This sum was obviously a mistake for Rs. 12-15-0. 

It was alleged that some of the lessee defendants 
purchased the reversion in A.D. 1912. 

There was an issue at the trial as to whether the above- 
mentioned service had been discontinued and when. 

Upon this issue the Subordinate Judge accepted the evi- 
dence given on behalf of the plaintiff and held that the service, 
on which the jaghir in suit was held, had been discontinued 
since May, 1919, and that finding of fact must be assumed as 
correct for the purpose of this appeal. 


Both the Courts in India accepted the above-mentioned 
sanad and kabuliyat as genuine documents and as admissible in 
evidence, and the question whether the plaintiff has succeeded 
in rebutting the presumption created by the entry in the survey 
khewat, and proving that the jaghir granted by the sanad was 
resumable really depends upon the true construction of these 
two documents, for there was no verbal evidence of any 
materiality on this question. 

For the present purpose the two documents must be read 
together. Although the sanad was granted in 1852, and the 
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kabuliyat was executed in 1856, it is clear that both of them relate 
to the conditions on which the village was held by Raghavendra. 
In the sanad there is no reference to any rent, and the grant 
was made to the grantee for the purpose of ensuring that the 
grantee, his sons and grandsons should make the recitation 
therein prescribed daily. The question is whether this was a 
grant burdened with the above-mentioned service or whether 
the grant was conditional upon the service being performed. 
It is recited in the kabuliyat that the jaghir in the village 
had been granted by the Maharaja in lieu of services and that 


the grantee had to pay the rent therein mentioned according to 
the instalments. 


The terms of the kabuliyat point to the inference that the 
rental had been imposed after the grant of the sanad had been 
made. It was therein provided that if the rent fell into arrear 
or the grantee be removed from service he would give up pos- 
session of the village. This provision shows conclusively that 
in some material particulars the entry in the survey khewat is 
not correct, for although the entry refers to the sum of 
Rs. 12-15-00 as the yearly rent, there is no reference to the 
provision that the grantee was bound to give up possession of 
the village in the event of the rent falling into arrear, 


It follows therefore that the statement in the entry in the 
survey khewat that the village was not resumable was incorrect. 


Further, although the entry in the survey khewat mentions 
the sanad of the 16th of November, 1852, there is no reference 
to the services to be rendered by the grantee and there is no 
reference to the terms of the kabuliyat at all. 


Their Lordships therefore are of opinion that the pre- 
sumption arising from the entry in the survey khewat that 
the jaghir in the village was not resumable has been rebutted. 


It remains to be considered what is the true construction of 
the two above-mentioned documents. The expression in the 
kabuliyat “or I be removed from service” must refer to the 
service specified in the sanad, namely, the reciting of the chapter 
from Bhagwat daily. The terms of the kabuliyat show that the 
parties thereto intended that, although a rent was to be paid, 
the performance of- the above-mentioned service was to be 
continued as a condition of the grant. But it was also provided 
that the grantee might be “removed from service”. This is an 
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ambiguous phrase but it must at all events mean that the parties 
contemplated that the performance of the service might cease 
either at the instance of the grantor or otherwise, in which case 
possession of the village was to be given up to the grantor. | 

Their Lordships are of opinion that the true construction 
of the two above-mentioned documents is that the performance 
of the said service was a condition of the grant, and that inas- 
much as the said service was discontinued in May, 1919, the 
plaintiff became entitled upon such discontinuance to obtain 
possession of the said village. 

The defendants, who contested the suit and based their 
claim upon the mukarrari lease of the 11th March, 1889, and 
their alleged subsequent purchase of the reversion, can be in 
no better position than their lessors, and the plaintiff is entitled 
to a decree against them. l 

For these reasons the appeal must be allowed, the decree 
of the High Court set aside, and the decree of the Subordinate 
Judge restored. The defendants Nos. 9, 10, 11, 12 and 13, 
who were the appellants in the High Court, must pay the 
plaintiff’s costs in the High Court and of this appeal. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitor for appellant: Solicitor, India O ffice. 

Respondents ex parte. 

Ki Jack: — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
JUSTICE PANDRANG Row. i 


K. Gnanadesikam Pillai (deceased) .. Appellants* (De- 
and others fendants 1 to 4) 
Uv. 
Antony Benathuth Boopalarayar .. Respondent (Plain- 
tiff). 


Lease—Mortgage executed as collateral security for rent—Expiration of 
term of lease—Lessee holding over—Liability for rent—Right under mori- 
gage whether applicable to fresh tenancy—Recovery of arrears of rent for 
period of holding over—Limitation. 

Ausufructuary mortgage and lease were executed simultaneously for a 
period of two years and the lease after fixing the rent provided for payment 
of interest in case of default in the payment of rent on the due date. The 
lessce continued in possession after the termination of the lease and the 
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mortgagee-lessor accepted rent from him. The latter subsequently sued to 
recover the arrears of rent for the period during which the lessee continued 
in possession after the termination of the lease. 


Held, that in the absence of an agreement to the contrary the lessee 
should be taken to have held over and the terms of the original lease held 
good in respect of the fresh tenancy. 


Held, however, that the mortgage created could not be treated as colla- 
teral security in respect of the fresh tenancy and the lessee was entitled to 
recover the arrears of rent only fora period of three years prior to the date 
of the suit. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin,-dated the 27th day of February, 1928 and 
made in O. S. No. 56 of 1926. 


K. Rajah Aiyar, V. Ramaswami Aiyar and V. Seshadri 
for appellants. l 


A. Swaminatha Aiyar for respondent. 
The judgment of the Court was delivered by 


Sundaram Chetty, J—This appeal arises out of a suit filed 
by the plaintiff for the recovery of a sum of Rs. 8981-148 
alleged to be due under a registered lease deed, dated 19th 
January, 1911 and executed by the Ist defendant, under which 
there was an agreement to pay an annual rent of Rs. 368-80. 
Properties comprised in the lease deed were mortgaged by the 
Ist defendant with possession to the plaintiff under a mortgage 
deed dated 18th January, 1911, for Rs. 2,500. The mortgage 
deed and the lease deed have been filed as Exs. A and E respec- 
tively. The suit is for the recovery of the arrears of rent due 
under the aforesaid lease deed and the charge created under 
Ex. E is also sought to be enforced. According to the conten- 
tion of the Ist defendant, the usufructuary mortgage was for a 
term of two years and the lease granted by the mortgagee was 
also for the same period of two years, and that at the end of 
that term, he surrendered possession to the plaintiff, as he did 
not pay either the arrears of rent or the mortgage amount. 
His case is that the plaintiff was in actual enjoyment of the 
properties since then. There is also a plea of limitation. One 
of the questions for consideration is whether the lease in ques- 
tion evidenced by Ex. E must be deemed to have been granted 
for a term of two years only or for an indefinite term. On this 
point, we have to construe the terms of Exs. A and E. It is 
clear that the usufructuary mortgage deed and the lease deed 
are parts of the same transaction. Ex. A recites in clear terms 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 457 


that the othi right is to be for a period of two years, on the 
expiry of which term the 1st defendant should redeem the 
mortgage by paying a sum of Rs. 2,500. Instead of actually 
taking possession of the mortgaged properties, the plaintiff 
granted a lease of the same to the mortgagor under Ex. E. In 
this lease deed, the rent fixed for each year is Rs. 368-8-0, 
which the 1st defendant as lessee had to pay up to the time of 
redeeming the othi. 


He agreed to pay rent every year by the 19th of January. 
Then there is the collateral agreement by way of mortgage, 
under which the properties mentioned in the schedule were 
offered as security for the payment of rent due under the lease 
deed. Ex. Eis virtually a combination of a lease and a mort- 
gage. It is true that, in the lease deed, there is no specific 
mention of the term of the lease, but we have to read both 
these documents together in order to understand the true 
intention of the parties. When the parties chose to fix a period 
of two years for the enjoyment of the properties by the 
mortgagee and for the redemption of the mortgage by the 
mortgagor, it is not unlikely that the lease was also intended to 
be for the same period as that of the mortgage. It seems to 
us that the term in the lease deed, that the rent is payable up to 
the time of the redemption of the othi should be understood as 
the time contemplated or fixed for redemption in the mortgage 
deed itself. Some argument was based upon the circumstance 
that the lease deed bears a stamp of Rs. 4. It is urged that if 
the lease is for a term of two years only, a stamp of Rs. 2 
would be sufficient, but if it is a lease for an indefinite term, 
then a stamp for Rs. 4 would be necessary as per clauses (3) 
and (4) of Art. 35 of the Indian Stamp Act. In this view, the 
learned Subordinate Judge treats the lease evidenced by Ex. E 
as one for an indefinite term. But we think that that is not the 
necessary inference to be drawn from the fact that the lease 
deed bears a stamp of Rs. 4 as we have already said that Ex. E 
is a combination of a lease and mortgage. 


If the lease is for two years, the total rent payable would be 
between Rs. 700 and Rs. 800. If for the payment of this sum 
a collateral security of immoveable property is also given, the 
document has to be viewed as a simple mortgage. When it is 
to be taken both asa lease and as a mortgage, it must bear the 
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requires a higher stamp duty. Itis possible that a stamp of 
Rs. 4 was used as the document evidenced a simple mortgage 
also as stated above. Furthermore, even if there is some 
ambiguity as to the period of the lease really intended by the 
parties in the recitals in Ex. E, the evidence given by the 
plaintiff himself leaves no room to doubt what the real inten- 
tion of the parties was. Even in his chief examination, he 
admits that two years’ term was inserted to fitin with the 
period of the othi. And in his cross-examination, he would say 
that the Ist defendant asked for a lease to last for the term of 
the othi, and that the talk was for two years from the beginning. 
He denies that there was any agreement for one year’s lease. 


_ On the other hand, he says that the lst defendant himself 
insisted on the lease being for two years. In the face of these 
admissions, the present contention raised on behalf of the 
plaintiff that the lease was intended for an indefinite term so as 
to last till the actual repayment of the mortgage amount cannot 
be accepted as correct. 


If the lease evidenced by Ex. E was for a fixed term of 
two years only, that lease must be deemed to have determined 
on the expiration of that period. Ifthe lessee (1st defendant) 
continued to be in possession of the properties even after the 
determination of the lease by efflux of time, in what capacity 
was he in possession like that? Either be must have been a 
tenant holding over or a trespasser. Under S. 116 of the 
Transfer of Property Act, if a lessee remains in possession 
after the determination of the lease and the lessor accepts rent 
from the lessee or otherwise assents to his continuance in 
possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to year in the case of the lease of 
immoveable property for agricultural or manufacturing pur- 
poses. According to the case of the plaintiff, there was a 
payment of Rs. 1,000 by the Ist defendant in 1916 towards 
rent due under the lease. If this is true, we can hold that the 
lessor assented to the lessee continuing in possession even 
after the determination of the lease. It is alleged in the plaint 
that the plaintiff granted receipt to the lst defendant at the 
time of this payment. . Even in the notice issued to the Ist de- 
fendant (Ex. F-1), reference was made to this payment but no 
reply was sent by the 1st defendant to that notice. Even ina 
suit subsequently filed by the plaintiff for the recovery of a sum 
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of money due on another simple mortgage deed executed by the 
lst defendant, reservation of his right to sue for arrears of 
rent due under the lease was made. 


If the main plea of the 1st defendant that he surrendered 
possession at the end of the two years’ term is not believed, then 
there is nothing improbable in the plaintiff’s story that in 1916 
a sum of Rs. 1,000 was paid to him towards rent. We shall 
deal with the question of the alleged surrender presently. The 
plaintiff has sworn to the truth of the alleged payment in his 
evidence and this fact is not even denied by the Ist defendant 
in the witness-box. The learned Subordinate Judge has 
believed the evidence of the plaintiff and we see no reason to 
disagree with his finding. If so, the 1st defendant’s con- 
tinuance of possession after the expiration of the original term 
of two years must be taken to be that of a tenant holding over. 


Coming now to the question, whether, as a matter of fact, 
the Ist defendant did surrender possession at the end of two 
years, there is only oral evidence on both sides. In the first 
place, when the registered lease deed was executed by the Ist 
defendant, one would expect him to get some voucher from the 
plaintiff in token of having surrendered possession of the lease- 
hold. There is absolutely no explanation for the omission to take 
_ this ordinary precaution. As for the getting back of the lease 

deed itself, it may be said that the Ist defendant made default 
in the payment of the rent forthe two years due under the lease 
deed, and therefore he could not have claimed the return of 
the document. But that could not have prevented him from 
asking for a voucher in token of surrender of possession. The 
property which is the subject-matter of the lease or mortgage 
is an extent of 173 acres of land. But the real enjoyment was 
only of the palmyra trees which are said to be about 2,000 in 
number. The question is who was letting out these trees for 
purposes of tapping and who was collecting the rent in respect 
of those trees. The plaintiff, though he took a usufructuary 
mortgage, was virtually an absentee landlord. He was for the 
most part of the time residing in Ceylon and carrying on his 
business. The lst defendant isa resident of the locality and has 
apparently some influence over the neighbouring landowners. 
It is stated that the plaintiff has an agent by name Chelliah 
Kone in the suit village and that he has purchased some land near 
the lands in question about 4 or 5 years ago and their extent 
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is four and odd acres. The oral evidence on the side of the 
defendants is to the effect, that the trees were leased out by 
the plaintiff for a number of years. The enjoyment spoken 
to consisted in cutting the leaves of the palmyra trees and 
drawing toddy. Some stress has been laid on what one or two 
of the plaintiff’s witnesses have stated as regards enjoyment. P. 
W. 1 speaks to what he heard from the plaintiff as to the enjoy- 
ment of this property. He has no personal knowledge of the 
enjoyment, but stillif he speaks toan admission by the plaintiff, 
that has some evidentiary value. But it was represented 
to the Lower Court that this witness turned hostile. It is stated 
by P. W. 2 in his cross-examination, that the plaintiff has been 
enjoying the palmyra trees for about 10 or 15 years. Thisis 
the only admission by a witness examined on the plaintiff's 
side, which affects the truth of his case. P. Ws. 4.and 6 depose 
to the fact of their having taken the palmyra trees on lease 
from the 1st defendant. P. W. 4, during his cross-examination, 
made a statement to the effect that the lease was afterwards 
cancelled by the plaintiff. The learned Subordinate Judge 
who had the opportunity of observing the witness is of opinion 
that he made a slip when he mentioned ‘Plaintiff’ instead of 
the ‘Ist defendant’. It is not an inference which, we can say, is 
an unwarranted one. Having regard to the local influence 
which the Ist defendant has, it is no wonder that he secured 
the evidence of some of those who own lands in the vicinity 
to speak in his favour. On the whole, we are not inclined to 
think that the learned Subordinate Judge has misappreciated 
the evidence. The circumstance that the alleged surrender is 
not borne out by any sort of documentary evidence and the 
fact that the Ist defendant did not even send a reply to the 
notice issued by the plaintiff, repudiating the claim sought to 
be made on the strength of the lease deed, are also factors 
which go against the truth of Ist defendant’s statement. We 
therefore do not think fit to disturb the finding of the Lower 
Court that the Ist defendant had been in possession of the 
properties in question even after the expiration of the original 
term of two years. 


Now, a further question arises whether the plaintiff is 
entitled to recover arrears of rent for the whole period as 
claimed in the plaint. This claim is for more than 12 years 
before the date of the suit. The claim would not be barred by 
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limitation, if the mortgage or charge created under Ex. E 
enures for the benefit of the whole of the claim, and if the 
payment of Rs. 1,000 towards principal and interest mentioned 
in the lease deed is also true. As we have already stated, the 
Ist defendant must be deemed to be a tenant holding over, 
subsequent to the expiration of two years from the date of Ex. 
E. If so, a tenancy from year to year is created by operation 
of law. In the absence of an agreement to the contrary, we 
can take it that the same terms of the lease for the fixed period 
of two years also hold good for the fresh tenancy from year to 
year. It is argued on behalf of the respondent, that the charge 
created under Ex. E for payment of rent should also hold good 
for the entire amount of reni due as arrears, since the creation 
of the fresh tenancy from year to year. 


This involves a consideration of the question what really 
are the terms of the lease as such, and what are outside the 
scope of the lease transaction and are simply collateral to it. As 
we read the document, Ex. E, we find that it evidences a grant 
of lease of immoveable property, whereby an annual rent is 
fixed and such rent is also to carry interest. The other part 
of the document evidences a mortgage created by the Ist 
defendant as security for the payment of rent due under the 
lease deed. The decision of a Division Bench of this Court 
reported in Kutti Umma v. Madhava Menon! seems to be a 
direct authority against the contention put forward on behalf 
of the respondent. In that case, there was a Verumpattam 
lease for one year executed by the mortgagor to the mortgagee 
which, after fixing the amount of rent, provided for payment 
of interest in case of default in the payment of rent on the due 
date, and it was a registered instrument. As regards the 
clause whereby the charge was created, the learned Judges were 
of the opinion, that the clause was not a term of the lease, asa 
lease, which could be deemed to be imported into the terms on 
which the lessee was allowed to hold over. In this view, they 
held that the claim for arrears of rent beyond the three years 
before the date of the suit was barred by limitation. In the 
present case, all that we can say is, that the mortgage created 
under Ex. E can only be enforced“ for the recovery of rent due 
for the term of two years. After the determination of that lease, 
when the tenancy from year to year was created, it is not 
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possible to carry over this collateral security which is certainly 
no part of the lease transaction, so as to enable the plaintiff to 
claim the arrears of rent for the whole of the subsequent 
period, as if that mortgage was also created for the rent due 
subsequent to the transformation of the tenancy into one from 
year to year. 


The test is not whether this particular clause in Ex. E is 
or is not repugnant to the terms of the lease. On the other 
hand, the true test is whether this clause can really be deemed 
to be any part of the terms which constituted the transaction 
of the lease itself. Ina recent decision reported in Dasarathi 
Kumar v. Sarat Chandra Ghose! it was held that a stipulation 
in the original lease that at the expiration of the term, the lessee 
should give up possession without notice, could not be imported 
in the new tenancy created by holding over and the accept- 
ance of rent. The principle of that decision is in consonance 
with the view we have expressed. If the mortgage created 
under Ex. E is of no avail to the plaintiff for the recovery of 
rent due subsequent to the expiration of the term of two years, 
he can only recover the rent due for three years prior to date 
of suit according to ordinary law. 

The plaintiff is therefore entitled only to the arrears of 
rent at the rate of Rs. 368-8-0 per annum for three years 
before date of suit, together with interest at 12 per cent. per 
annum on the amount of each year’s rent from the date when 
it falls due, t.e., from 19th January, 1924, 19th January, 1925 
and 19th January, 1926, up to date of suit. In modification of 
the decree of the Lower Court, a decree will be passed in 
plaintiff’s favour for the aforesaid amount, viz., Rs. 1,312-12-6, 
together with interest at 6 per cent. from the date of suit till 
realisation, recoverable from out of the family properties in 
the hands of defendants 2 to 4. In the peculiar circumstances 
of this case, we think fit to direct the parties to bear their 
costs throughout. 


B. V. V. Decree modified. 


e a 
1. (1933) 37 C.W.N. 971. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Arunachalathammal .. Appellant* (Plaintif) 
v. 
Esakki Ammal i -- Respondent (Defendant). 


Deed—Genuineness of will—Dispute between near relations—Compromise 
—Reservation of benefit n lieu of surrender of reversionary righi—Whether 
amounts to transfer of spes successionis—Subsiance of transaction and not 
form material. 

After the testator’s death the plaintiff, his daughter by his first wife, 
presented his will for registration. The defendant, who was the second wife 
of the testator, contested the genuineness of the will before the Registering 
Officer. At that time the plaintiff and the defendant entered into an agree- 
ment in order to settle the disputes between them. The agreement provided 
that the plaintiff should admit without dispute the right of the defendant to 
collect outstandings due to the testator and that a certain sum of money 
should be set apart for the plaintiff, which was to be utilised for the purchase 
of immoveable property ın her name. It appeared that the testator himself had 
provided inthe will for the collection of outstandings by an agnatic relation 
of his and had directed that the balance of cash should be utilised for 
the purchase of immoveable property in the names of the plaintiff and the 
daughter of the defendant, The plaintiff having sued to recover the sum of 
money reserved in her favour under the agreement, 

Held, that the agreement was not in part a transfer of a spes successionis, 
namely, the reversionary right, but was a bona fide compromise of disputed 
rights and the plaintiff’s claim was enforceable. 

Where the question arises whether a particular transaction was really a 
relinquishment of a spes successionis or a bona fide compromise of disputed 
rights, the best thing would be to look at the substance of the transaction 
apart altogether from any torm which night have been given to it. 


Kamarajuv. Venkatalakshmipathi, (1924) 49 M.L.J. 296, applied. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Tinnevelly in A. S. No. 100 of 1929 
(A. S. No. 166 of 1928, District Court, Tinnevelly) preferred 
against the decree of the Court of the District Munsif of 
Tinnevelly in O. S. No. 126 of 1927. 

K. S. Sankara Atyar for appellant. 

S. Ramaswams Atyar for respondent. 

The Court delivered the following 

JUDGMENT.—The plaintiff is the daughter of one Shan- 
mukham Pillai by his first wife. The defendant is his second 
wife. Shanmukham Pillai seems to have died in or about the end 
of February or the beginning of March, 1925 and on the 17th of 
March, 1925, the plaintiff presented Ex. A for registration, 
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claiming that it was the will executed by her deceased father. In 
the course of April and May several witnesses were examined 
before the Registering Officer and the case had been adjourned 
for further enquiry to the 6th of June. Before the Registering 
Officer the defendant was contending that the will was not 
genuine and in this she was admittedly supported by P. W. 3, 
who was the next male reversioner. At this juncture, the plain- 
tiff and the defendant entered into an agreement, marked Ex. B 
in the case, dated 5th June, 1925. The defendant disputed the 
genuineness of Ex. B, but both the Courts below have found it 
to be genuine. To understand the provisions of Ex. B, it is 
necessary very briefly to refer to the termsof the alleged will of 
Shanmukham Pillai. He seems to have had large outstandings 
to collect as well as debts to pay and the alleged will accordingly 
provided for the collection of outstandings and payment of 
debts by an agnatic relation, Sudalaimuthu Pillai, whom he 
He appointed executor. The will also provided that transactions 
so carried out by the executor should be checked by Subramania 
Pillai, the plaintiff’s husband. It made certain bequests including 
one for charity and a provision by way of life-interest in a 
house to the widow. It finally directed that the balance of cash, 


which may remain after the various provisions in the will have 


been carried out, should be taken in equal shares by the 
plaintiff and by one Parameswari Ammal, his minor daughter 
by his second wife, and that immoveable properties shall be 
purchased in their names out of this amount. 


As the defendant had been disputing the will, it is nothing 
strange that the settlement Ex. B does not expressly refer to 
the will. But the oral evidence in the case, which has been in 
substance accepted by both the Lower Courts, leaves no room 
for doubt as to the origin and purpose of Ex. B, namely, that it 
was intended to settle the dispute between the step-mother and 
the step-daughter with reference to latter’s claims under Ex. A. 
Two provisions in Ex. B are, however, significant: (1) that the 
plaintiff should admit without dispute the right of the indivi- 
dual No. 2, that is, the second wife, to collect the outstandings 
due to the said Shanmukham Pillai; and (2) that the amount of 


‘Rs. 850, which is to be paid to the plaintiff under Ex. B, should 


be utilised for the purchase of immoveable property in the 
name of the plaintiff. The first provision has obvious reference 
to ‘the clause in the will which vests in another person as - 


1 
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executor the right to collect the outstandings. The second 
provision in effect carries out the suggestion of the testator 
that whatever cash should come to the plaintiff should be 
invested in the purchase of immoveable property. Ex. B 
contains a further clause for payment of another sum of Rs. 300 
to the plaintiff in certain contingencies; but the claim under 
this head is not pressed in second appeal and I need not say 
more about it. 


The District Munsif gave a decree to the plaintiff for the 
sum of Rs. 850 payable to her in the first instance under the 
terms of Ex. B. The evidence shows that as contemplated by 
' Ex. B this amount was, in fact, invested in a bank but when 
disputes arose between the parties the amount was withdrawn 
by the defendant. The learned Subordinate Judge, after 
referring to certain features in the evidence, expresses his 
agreement with the District Munsif so far as the genuineness 
of Ex. B is concerned, and he seems substantially to accept 
the first Court’s conclusion as to its origin and purpose. But 
he holds that the arrangement is invalid in law as part of the 
consideration for Ex. B is the relinquishment by the plaintiff 
of her reversionary right and this is illegal as being merely a 
transfer of a spes successionis. 


It goes without saying that if the true nature of the 
transaction is that it is a transfer of a spes successionis it is 
opposed to law. And if that part of the consideration cannot 
be separated from tthe whole transaction, the illegality might 
make it impossible for the plaintiff to enforce the transaction 
in any degree. But in view of the circumstances attending 
the transaction and the provisions of Exs. A and B considered 
together, I am unable to agree with the learned Subordinate 
Judge that Ex. B isin part a transfer of the reversionary 
right. 


The evidence in the case shows that the draft from which 
Ex. B was written had been shown to a vakil for approval, 
and the writer of Ex. B, that is P. W. 7, is himself a vakil 
gumastah. And it would also appear that the plaintiff’s 
husband and P. W. 7, a cousin of the defendant who was 
helping her in the registration enquiry, went to the vakil and 
took his advice as to the best manner in which the settlement 
could be put through. It has always been recognised that in 


dealing with a question of this kind we must look at the 
59 
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substance of the transaction and not at the particular form 
adopted or at the particular words employed in the document, 
Where there are disputes between parties, one setting up a will 
and the other denying its genuineness, it will not be consistent 
with authority to look upon a settlement between the parties as 
amounting to a transfer of right by one party in favour of 
the other; it must rather be viewed as a partial recognition on 
each side of the antecedent right asserted by the other. As 
stated already, the provision in Ex. B that the plaintiff should 
not dispute the defendant’s right to collect outstandings has 
undoubted reference to the provision in the will and shows that 
it was the plaintiff’s claims based on the will that were being 
settled under Ex. B. 


Mr. Ramaswami Aiyar for the respondent strongly relies 
upon the words which include as consideration for Ex. B, the 
“reversionary interest that the individual No. 2 (plaintiff) may 
get after the lifetime of individual No. 1 (the defendant).” 
It does not seem to be safe to attach undue importance to the 
ise of the expression “‘reversionary interest” in the translation. 
The language in Tamil is “as 1-a9 sugs@ 2-e'g9 suha gyriS 
Ser Gen_éséa.ouw Ser urd Guegésreai”. These words will 
equally apply to a right in the nature of a remainder. And 
under the terms of the will the plaintiff was entitled by way of 
remainder after the widow’s death to a half share in the house. 
It is true that the settlement in Ex. B covers the plaintiff’s 
claim by way of new remainder to the house as wellas her 
present claim to a half share in the surplus cash assets and I 
see nothing wrong in both those rights being settled by a lump 
payment of Rs. 850. 


Even assuming for the sake of argument that the Tamil 
words above reproduced connote a ‘reversionary’ interest in the 
strict legal sense, that does not necessarily show that the 
transaction amounts to a transfer of a spes successions. As 
already stated, the widow was disputing the genuineness of the 
will and from her point of view the plaintiff’s claim, if any, can 
only be on the footing of the intestacy of her father. And if 
those who advised the parties did not wish to commit the de- 
fendant to the use of the language that may suggest an admis- 
sion of the genuineness of the will by the defendant, it is 
nothing strange that they used a form of expression which will 
make the transaction a non-committal one so far as the de- 
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fendant was concerned. But as stated already, the plaintiff was 
putting forward her claim on the basis of the will and when the 
respective claims are settled by an amicable arrangement, the 
substance of the transaction must be held to be that the parties 
settled their disputes without prejudice to their respective 
contentions. 


I respectfully adopt the language of Srinivasa Aiyangar, 
J. in the case in Kamaraju v. Venkatalakshmipaths1 that 
“in all such cases when the question arises whether the transaction was 
really a relinquishment of a spes successionis or a bona fide compromise of 
disputed rights, the best thing to do would be to look at the substance of the 
transaction apart altogether from any form which might have been given to 
it. If*in substance the transaction is found to be only a dealing with the spes 
successionis, then of course it cannot be recognised and cannot form the basis 
of any binding obligation. But if, on the other hand, the substance of the 
transaction is found to be a bona fide settlement between the parties, then in 
spite of the fact that the same transaction might be represented in one of its 
aspects asa dealing with a spes successicnis, it is none the less a real 
compromise of disputed rights.” 

In this view I see no reason to hold that Ex. B is invalid 
or unenforceable. I accordingly set aside the decree of the 
learned Subordinate Judge and restore the decree of the 
District Munsif. + As to costs, the plaintiff will get from the 
defendant only three-fourths of his costs in this Court as well 
as in the lower appellate Court. 


When the defendant pays the amount into Court as per 
direction of the decree of the District Munsif, the plaintiff 
will draw the money only after executing, if the defendant so 
desires, a document releasing all her rights to her father’s 
property as contemplated by Ex. B. 


B. V. V. Appeal allowed. 





1. (1924) 49 M.L.J. 296. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 
Duraiswami (deceased) represented 
by Gopala Aiyangar, Legal Repre- 
sentative of the deceased Ist appel- 
lant—vide Order dated 12th 
August, 1930 in C. M. P. No. 2700 


of 1930 .. Appellani* (5th defend- 
ant and Sth respondent) . 
V. 
Rangaswami Aiyangar .. Respondent (Petitioner 
—Plaimntff). 
Mortgage—-Second mortgagee’s suit without impleading prior morigugee 
as a party—Prior mortgagee’s suit and decree—Sale of entire property in exe- 


cution of prior mortgagee’s decree—Nothing left of the security for the second 
mortgagee torealise—Second mortgagee entitled to personal decree. 


Where a second mortgagee brought a suit on his mortgage without 
impleading the prior mortgagee as a party to his suit, but subsequently the 
prior mortgagee brought a suit on his mortgage impleading the second mort- 
gagee as a party also and obtained a decree in execution of which the entire 
property was sold without leaving anything for the second mortgagee’s 
decree to realise by sale, the second mortgagee was entitled to obtain a 
personal decree in his suit. X 


Principle in Arunachala Velan v. Venkatarama Aiyar, (1919) 38 M.L.J. 
93, Periyasami Kone v. Muthia Chettiar, (1913) I.L.R. 38 Mad. 677 and 
Shanmuga Pillai v. Ramanathan Chetti, (1894) I.L.R. 17 Mad. 309: 4 M.L. 
J.91, applied. 

Govindasamy Koundan v. Kandasamy Koundan, 1933 M.W.N. 744, 
referred to. 


Badri Das v. Inayat Khan, (1900) LL.R. 22 All. 404 and Darbari Mal v. 
Mula Singh, (1920) I.L.R. 42 All. 519, disapproved. 


Appeal against the decree of the District Court of Trichi- 
nopoly in Appeal Suit No. 72 of 1928 preferred against the 
decree of the Court of the District Munsif of Srirangam in 
E. A. No. 561 of 1927 in O. S. No. 30 of 1924. 

S. Parthasarathi and V. K. Tiruvenkatachart for appel- 
lant. 

T. G. Aravamudu Atyangar for respondent. 

The Court delivered the following 

JupcMENT.—Both the Lower Courts have held that the 
plaintiff-mortgagee is entitled to a personal decree and the 
question is whether that view is wrong. The suit with which 
we are concerned is O. S. No. 30 of 1924. That was filed by 
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the second mortgagee and the prior mortgagee was not implead- 
ed. Subsequently O. S. No. 435 of 1925 was instituted by the 
first mortgagee and to that suit, however, the second mortgagee 
was made a party. In execution of the decree passed in the 
last mentioned suit, the entire property mortgaged was brought 
to sale and nothing remained to be sold in execution of the 
decree in O. S. No. 30 of 1924. The point to be decided is, 
whether the second mortgagee, t.e., the plaintiff in O. S. No. 30 
of 1924, is entitled to obtain a personal decree in his suit. The 
Lower Courts have answered the question in the affirmative and, 
in my opinion, rightly. Mr. Tiruvenkatachari for the appellant 
has argued the point fully, citing the numerous cases on the 
subject. Badri Das v. Inayat Khanı and Darbari Mal v. Mula 
Singh2 entirely support his contention. I must remark that the 
Allahabad High Court has taken two extreme, and if I may 
say so with respect, inconsistent views. First, it has held that 
the mortgagee is entitled to a personal decree even if he has 
relinquished his claim against portions of the mortgaged pro- 
perty. This view has been dissented from by our High Court 
in Arunachala Velan v. Venkatarama Atyar3. Secondly, 
the Allahabad High Court, going to the other extreme, has held, 
that in cases, like the present, the mortgagee is not entitled to 
a personal decree. The decisions, where this view has been 
taken, are Badri Das v. Inayat Khani and Darbari Mal v. Mula 
Singh® already referred to. But I think the correct principle 
is that contained in the decisions of our own Court. The 
question in each case is—Is the act of the’ mortgagee unreason- 
able or does blame attach to him? If not, he is entitled to a 
personal decree. Thisisthe principle deducible from Aruna- 
chala Velan v. Venkatarama Aiyar8, Periyasami Kone v. 
Muthia Chettiars and Shanmuga Pillai v. Ramanathan Chet. 
In the last mentioned case one of the properties, in respect 
of which the mortgage decree was obtained, was claimed by 
the judgment-debtor’s brother. He was not a party to the 
decree and had instituted a suit for partition. In that suit the 
property in dispute fell to the share of the brother. Thereupon 
the mortgagee, without taking steps to sell that property, asked 
for a personal decree against his judgment-debtor. It was 
held that he was entitled. In the first of the three cases 





1. (1900) I. L. R. 22 All. 404. 2: (1920) I. L. R. 42 All. 519, 
3, (1919) 38 M. L. J. 93. 4. (1913) I. L. R. 38 Mad. 677. 
5, (1894) I.L. R. 17 Mad. 309: 4 M.L. J. 91. 
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mentioned above Arunachala Velan v. Venkatarama Atyarl 
Seshagiri Aiyar, J. quotes with approval the observa- 
tion of Sir John Woodroffe in Satish Ranjan Das v. Mercan- 
tile Bank of India, Limited? that the matter “should be looked 
at rationally” and Oldfield, J. observes that each case must be 
decided on its own merits. This view is in conformity with 
my decision in Govindasamy Koundan v. Kandasamy Koun- 
dans. I must therefore hold that the conclusion of the lower 
appellate Court is right. 

The Second Appeal fails and is dismissed with costs. 

K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR AND 
MR. JUSTICE CORNISH. 


Manikkath Chinnu Amma’s daughter 


Ammalu Kutti Amma .. Appellani* (27th De- 
fendant) 
Y: i 
Ramunni Menon alias R. M. Palat and 
others .. Respondents ( Plain- 


tiffs Nos. 2 to 19— 
Defendants Nos. 1 
to 26 and 28 to 37). 


Malabar Law—Marumakkattayam tarwad—Jumor member—Right to 
inaintenance—Effect of non-residence—Possession of separate properties— 
Amount of maintenance—Right of minor member—Demand of maintenance 
whether necessary—Decree for arrears of maintenance—Personal liability of 
karnavan. f 

In order that a junior member of a Marumakkattayam tarwad may claim 
separate maintenance he or she should be able to allege some good cause for 
leaving the tarwad house. Itis justifiable and proper for a married lady to 
quit the tarwad house for the purpose of living with her husband and she and 
her children will be entitled to separate maintenance from the tarwad. 
Similarly a junior male member leaving the tarwad house to live elsewhere 
to practise his profession of law should be taken to live outside the tarwad 
for a proper cause and his right to maintenance is enforceable as against the 
tarwad. 

Maradevi v. Pammakka, (1911) I.L.R. 36 Mad. 203: 22 M,L.J. 309 and 
Govindan Nair v. Kunju Nair, (1919) LL.R. 42 Mad. 686: 36 M.L.J. 565, 
relied on. 


The possession of separate properties by a junior member is by itself no 
impediment to that member claiming maintenance from the tarwad proper- 


- 


1. (1919) 38M. L. J. 93, 
2. (1917) LL.R. 45 Cal. 702. 3, 1933 M. W. N. 744. 


*Appeal No. 131 of 1928, 18th December, 1933. 
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ties, when the family income is sufficient to provide a suitable subsistence for 
all the members of the tarwad. 


Teyan Nair v. Raghavan Nair, (1881) 1.L.R. 4 Mad. 171 and Ekanat 
Thayu Kunji Amma v., Ekanat Shungunni Valia Kymal, (1881) I.L.R. 5 
Mad. 71, referred to. 


There is no hard and fast rule that all minors, whatever their age and 
whatever be the amount of maintenance allowed, should only get half of what 
is allowed to the adults. 


The legal claim for maintenance is not confined to the actual rice and 
condiments necessary forthe members, What is called “Menchelavu” is also 
properly allowable when the tarwad income is large enough to warrant the 
same. In determining the exact amount to be paid the junior members cannot 
claim that the whole of the income of the tarwad should be distributed among 
the members because provision has to be made for extraordinary expenses. 
On the other hand it would not be proper to deduct from a particular year’s 
income the whole of the extraordinary expenses incurred that year and 
allot maintenance to members only out of the balance of that year. 


Vaha Kontkkal Edom Kelu Achan v. Lakshmi Nettyar Ammal, 1913 M. 
W.N. 379 and Seshappa Shetty v. Devaraja Shetty, (1925) I.L.R. 49 Mad. 407: 
50 M.L.J. 434, referred to. 


Where a junior member is entitled to be maintained by the tarwad the 
fact that a written demand was made only ona later date would not deprive 
his or her right to maintenance for any earlier period. 


Where the karnavan is shown to have misappropriated the tarwad income 
he can be made personally liable for the arrears of maintenance decreed to 
the junior members. 


Vasudevan Nambi v. Govindan Nambi, 1932 M.W.N. 1203, referred to. 
Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in O. S. No. 35 of 1924. 


P. Govinda Menon for appellant. 


C. S. Venkatacharnt, T.N. Krishnaswanu Atyar and P. A. 
Krishnankuttt Nair for respondents. 

The Court delivered the following 

JUDGMENTS. Anantakrishna Atyar, J.—The 19th plaintiff 
and defendants 1 to 26 and 37 are the descendants of Ammuni 
Amma of Palat Tarwad called Kishekkepat Palat Tarwad. 
She had two daughters and three sons. Defendants 1, 2 and 3 
are her sons. The other defendants 4 to 26 and 37 are the 
descendants of her deceased daughter Lakshmikittty Amma. 
The 27th defendant is the wife of the 1st defendant and defend- 
ants 28 to 36 are the descendants of defendant--No. 27; the 
Ist plaintiff is her second daughter and the other plaintiffs are 
the descendants of the Ist plaintiff. The suit was filed on 11th 
October, 1924, to recover arrears of maintenance from Ist May, 
1922 to 30th September, 1924. The Ist plaintiff died on 11th 
May, 1926 and the Ist defendant died when this appeal was 
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pending in this Court. The karnavan—the Ist defendant—denied. 
the plaintiffs’ right to separate maintenance and set up an 
agreement under which the plaintiffs should be given only 365: 
paras of rice a year. There was dispute also regarding the 
exact income of the tarwad, and whether some particular items 
mentioned in the plaint formed part of the tarwad properties. 
The learned Subordinate Judge held that the plaintiffs were 
entitled to separate maintenance, and that the agreement set up 
by the Ist defendant was not proved. He decreed maintenance 
at Rs. 250 a year till July, 1923 and at Rs. 300 a year after that 
period for each of the plaintiffs. He also held that the other 
plaintiffs were not entitled to claim the maintenance due to the 
deceased Ist plaintiff. The 27th defendant contended that 
items 3, 4 and 17 did not belong to the tarwad of the plaintiffs 
but belonged to her and her descendants. The learned 
Subordinate Judge held on issues 6 and 8 that item 17 belonged 
to the tarwad, that items 3 and 4 belonged on kanom right to 
the 27th defendant and her children and that the tarwad had a 
charge for Rs. 3,200 and interest over item 3. The 27th de- 
fendant has preferred the present appeal, contending that item 
17 was the absolute property of the Ist defendant and claiming 
the same under a gift from him. The karnavan, Ist defend- 
ant (19th respondent), having died after the appeal was filed, 
the present karnavan—2nd defendant (20th respondent)— 
preferred a memorandum of objections against the decree of 
the Lower Court objecting to the rate of maintenance awarded 
and also to some other portions of the decree. 


When the appeal came on for hearing, it was represented 
to us that the appellant had settled her disputes with the res- 
pondents. The appeal was accordingly withdrawn and 
dismissed. 


The memorandum of objection was argued on behalf of 
the present karnavan—the 20th respondent. 

The main contentions urged on appeal are :— 

(1) that some of the plaintiffs were not entitled to 
separate maintenance; 

(2) that the rate awarded was excessive. 


As regards the first point, it has to be stated that the 2nd 
plaintiff is the only son of the Ist plaintiff and the other 
plaintiffs are the daughters and the daughters’ children of the 
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Ist plaintiff. The daughters of the Ist plaintiff were all 
living with their respective husbands who are all holding high 
and responsible positions under the Government, and the 
children were also living with them. The 2nd plaintiff was 
practising before the Privy Council from 1919 till the end of 
1922, and thereafter he was living away from the tarwad house 
but staying in his own estate and attending to the management 
of his tavazhi properties. In these circumstances, the Ist de- 
fendant raised the contention that the plaintiffs were not 
entitled to separate maintenance. The earlier decision of this 
High Court to the effect that ordinarily the right of the junior 
‘member of a Marumakkattayam tarwad is only to be maintained 
in the tarwad house has been largely departed from in the later 
cases. As observed by Oldfield, J. in Govindan Nair v. Kunju 
Natri: 

“The decisions in Maradew v. Pammakka?, Kunchi v. Ammu? and Muthu 
Amma v. Gopalan*involved a radical departure from the view taken by earlier 
authorities. They have, however, been acquiesced in so far, as we have been 
shown, for over five years; they proceeded from learned Judges, whose com- 


petence in West Coast Law commands respect and whose departure from or 
extension of recognised principle was deliberate.” 


The learned Judge held that a junior member claiming 
separate maintenance ‘must show some good cause’ for doing 
so. In the same case, Justice Seshagiri Aiyar observed that “a 
junior member may go out of the house for good and proper 
cause, and that the onus of proving that his departure is for 
such a cause is on the member leaving the house”. In answer 
to a complaint made by counsel that the effect of the ruling 
would be disruption of the tarwad, the learned Judge answered 
as follows :— 

“The complaint that we shall be disrupting the tarwad, if the plaintift 
succeed, comes too late in the day; disintegration commenced long ago.” 

Thus, the plaintiffs have to show ‘ good and proper cause ” 
for claiming maintenance when living outside the tarwad 
house. So far as the daughters of the Ist plaintiff are concerned, 
they are living with their husbands who are holding Govern- 
ment positions or practising the medical profession, and the 
same would be proper cause, as laid down in the decisions 
reported in Maradevi v. Pammakka’, Their children living with 


— 





1. (1919) I.L.R. 42 Mad. 686: 36 M.L.J. 565. 
2. (1911) LL.R. 36 Mad. 203: 22 M. L. J. 309. 
3. (1912) ILL.R. 36 Mad. 591: 24 M.L.J. 559. 
4. (1912) I.L.R. 36 Mad. 593: 23 M.L.J. 496. 
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their mothers would also, in the circumstances, be entitled to 
Separate maintenance. In appeal objection was taken regarding 
plaintiffs 2 and 4. As far as the 2nd plaintiff is concerned, in 
our opinion, he too would be entitled to separate maintenance. 
A junior member leaving the tarwad house to live elsewhere to 
practise his profession of law should be taken to live outside the 
tarwad for a proper cause, and it does not matter whether such 
member practises his profession in a Court near the tarwad 
house or far away from it. It must be noted that the 2nd plain- 
tiff does not claim anything more than what any other junior 
member in the tarwad would be entitled to, simply because he 
(the 2nd plaintiff) lived in London and practised his profession 
there. Nothing extra is claimed on that ground. It is no doubt 
true that for a portion of the period for which maintenance is 
claimed, he was living in India, residing in his estate a 
few miles away from the tarwad house. It is in evidence 
however that the Ist defendant—the karnavan—had been 
living away from the tarwad house, practically all along. It is 
admitted that he was in Coimbatore for some time, at Calicut 
from about 1903 and later on at Palghat. The 1st defendant 
himself admitted that he was living away from the tarwad 
house, though he excused himself by stating that he lived 
away ‘ for reasons of his health’. He took care to add that he 
used to go to the tarwad house about once a week and make 
inquiries there and also make necessary arrangements. The 
2nd defendant who was examined as P. W. 1 and who is the 
present karnavan stated in his evidence as follows :— 

“The local kariasthan present at the tarwad house used to give rice every 
morning and evening and to give any stuff, etc. morning and evening 


separately. If any guest or guests came, some members would have to starve 
to keep up appearance. Such instances have occurred.” 


“ Admittedly the lst defendant had expensive habits,” 


P. W. 1 stated that the Ist defendant was unwell only 
after 1924. The period for which maintenance 1s now claimed 
is from May, 1922 to September, 1924. The conduct of the 1st 
defendant in leaving the tarwad house in charge of an irres- 
ponsible kariasthan on the allegation that he did so for reasons 
of health does not seem to be quite proper in the circumstances, 
when he disputes the plaintiff’s right to separate maintenance. 
He was a Barrister-at-Law and evidently thought it more 
convenient for himself to live outside the tarwad house. In 
the circumstances, the 2nd plaintiff lived in his own private 
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estate during a portion of the period in question and he stated 
that if he lived in the tarwad house he will have to spend much 
more than he would have otherwise to do. The learned 
Subordinate Judge was of opinion that the reason given by the 
2nd plaintiff was proper, and having regard to all the circum- 
stances we feel ourselves unable to disturb that finding. 


Finally, it was argued that the 4th plaintif was not 
entitled to separate maintenance for the few weeks during 
which she lived with her mother when her husband was away 
in England. It was contended that when her husband was 
away in England, she ought to have lived in the tarwad house. 
We however agree with the Lower Court that her living, 
during those few weeks, with her mother and brother was 
proper in the circumstances. We have on the whole come to 
the conclusion that the plaintiffs had been living away from 
the tarwad house for proper cause and that they were entitled 
to claim separate maintenance. 


As regards the period for which maintenance is claimed, 
it was strongly urged or behalf of the 2nd defendant—the 
present karnavan—that the plaintiffs were not entitled to 
separate maintenance till July, 1923, when Ammuni Amma 
died. To appreciate this argument it is necessary to state that 
the properties in question were acquired by Ammuni Amma’s 
husband, the late Sub-Judge Mr. K. R. Krishna Menon, who 
died in April, 1897. In ‘connection with the education of one 
of the defendants in England and a criminal case concerning 
some of the defendants, a debt of about Rs. 45,000 had to be 
incurred on behalf of the tarwad. The debt was carrying high 
rates of interest. The question of clearing up the debt was 
urgent. On 3rd November, 1909, a family karar was executed, 
to which Ammuni Amma—the Ist plaintiff—and defendants 1 
to 4 were parties. i 


“For welfare of our tarwad and for the reduction of the tarwad debts, the 
karar was entered into.” 

It would appear that defendants 5 to 26 were living in the 
tarwad house at Varode and the actual food expenses of the 
said members were met from the income of the Varodekalam. 
Ammuni Amma was to be in possession of the Varodekalam as 
before, but she was to be given possession of the Mankarakalam 
also. She was to pay Rs. 500 a year to the 4th defendant for 
a period of five years from the income of the Mankarakalam, 
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and the remaining income for the kalam might be spent by 
Ammuni Amma according to her wishes till the end of her 
lifetime. Ayyampathikalam was put in possession of the 1st 
plaintiff as she was to advance the loan of about Rs. 45,000 at 
6 per cent. to ithe tarwad, and her debt was to be discharged 
from the income of that kalam. But she was to pay, from the 
collections of that kalam at the rate of Rs. 1,000 per annum 
for five years to the 3rd defendant. The Ist defendant 
was to be in possession of the Mannarghatkalam for meeting 
his own expenses. It was stated that until the debt due to the 
Ist plaintiff was discharged, the income of the Ayyampathikalam 
should be appropriated and applied towards the debt as men- 
tioned above. Ammuni Amma died in July, 1923. Ex. II ıs the 
usufructuary mortgage deed executed to the Ist plaintiff on. 
Sth April, 1910. Her debt was discharged by April, 1921 and 
she released the properties to the 1st defendant under Ex. IIT 
on 8th April, 1921. It was argued that as Ammuni Amma 
died in July, 1923 and was in possession of Mankarakalam till 
then, the Ist defendant was not liable to pay maintenance to 
the plaintiffs for any period prior to July, 1923. We agree 
with the learned Subordinate Judge that the object of the 
karar (Ex. I) was to arrange for the discharge of the tarwad 
debt and not to interfere with the maintenance Tights 
possessed by any member of the tarwad. 


Evidently, out of respect to the old lady—-Ammuni Amma 
—the income of the Mankarakalam was allowed to be en joyed 
by her (subject to the conditions mentioned already) during 
her lifetime. The Ist defendant was also allowed to enjoy 
the income of the Mannarghatkalam himself till the debt was 
discharged. The debts having been admittedly discharged in 
April, 1921, the 1st defendant got possession of the Ayyampathi 
properties also in 1921 and he was bound to arrange for the 
maintenance of the members of the tarwad. It is not pretended 
that as a matter of fact the plaintiffs were maintained at the 
tarwad expense or that any payments were made to them 
during any portion of 1922-1924 for which maintenance is 
now claimed. The plaintiffs made a written demand for 
maintenance only in November, 1923: See Ex. VI. But 


- the circumstance that a written demand was made only in 


November, 1923, would not by itself prove that the plain- 
tiffs lost their right of maintenance for any earlier period, 
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if, in fact, they were not maintained during that period. 
If the defendant’s case be that the plaintiffs were in fact 
maintained prior to November, 1923, then, the circumstance 
that a written demand was made only in November, 1923, 
would be a material circumstance in the decision of sucha 
point. As it is proved (and in fact, admitted) that the 
plaintiffs were not paid any maintenance in respect of the 
period in question, the argument of the defendant’s learned 
advocate loses its weight. No question of waiver has been 
raised in this case by the lst defendant, nor is there any issue 
on the question of waiver. As observed by the Privy Council 
in Florrie Edridge v. Rustomji Dhanjibhoy Sethnal 


“Waiver depends on evidence of fact, and accordingly where waiver was 
neither pleaded nor an issue raised thereon, the question cannot be agitated 
for the first time on appeal.” 


We agree with the Lower Cotirt that the defendant’s 
contention that the plaintiffs should not be given maintenance 
before July, 1923, should be overruled. 


The remaining question relates to the amount of mainte- 
nance. Two considerations arise. It is admitted that the 
plaintiffs’ tavazhi is possessed of properties yielding large 
income. Itis also admitted that the 2nd plaintiff has separate 
properties of his own and that each of the 2nd plaintiff’s 
sisters has been married to persons who make large savings 
either as Government servants or otherwise. What is the 
effect of possession by the plaintiffs of separate properties 
yielding income on their claim for separate maintenance from 
the tarwad, has to be considered. 


The other question is, what was the exact income from the 
tarwad properties during the period in question and what 
amount should be awarded as maintenance to the plaintiffs? 


As regards the first question, it is clear law that possession 
of separate properties by a junior member is by itself no 
impediment to that member claiming maintenance from the 
tarwad properties, if he would be otherwise entitled to do so, 
and that it is only when the income from the tarwad properties 
as not sufficient for the maintenance of all the tarwad members, 
that the circumstance that the plaintiffs possess separate 
properties would become in any way relevant. In the present 
case, the tarwad has got large income, more than sufficient to 


baad 


1. (1933) L. R. 60 I. A. 368: 65 M. L. J. 813 (P.C), 
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pay maintenance to all its members. It therefore follows that 
the plaintiffs’ possession of separate property is immaterial in 
considering the amount of maintenance payable to them from 
the tarwad income. See P. Teyan Nair v. P. Raghaavan Nair 
and Ekanat Thayu Kunji Amma v. Ekanat Shungunni Valie 
Kymal2. In Subramanian Rajah Avl. of Gangalloor Swaroo- 
pam Edapally v. Rohininal Vasudevan Valia Rajah Avl.3 by 
his muktiar Govinda Raman at page 77, the Full Bench held 
that 


« the private means of property of a junior member does not affect his 
right to maintenance out ofthe family property when the family income is 
sufficient to provide a suitable subsistence for all the members of the tarwad.” 


This is the view held all along by the Madras High Court 
also. 


The learned Subordinate Judge finds in paragraph 61 of 
his judgment what the exact incomes realised from the tarwad 
properties were for the period prior to Ammuni Amma’s death 
in July, 1923, and for the period thereafter till 30th of 
September, 1924. No serious attempt has been made to show 
that the income mentioned by the learned Subordinate Judge 
was not the actual income that was derived during the period. 
In fact the income of the tarwad as stated in the plaint was 
admitted by the defendants. But it was argued that having 
regard to Ex. VI, the letter dated 5th November, 1923, sent by 
the 2nd plaintiff, at the instance of the 1st plaintiff, to the Ist 
defendant, the plaintiffs were not entitled to more than one 
para of rice per day. The learned Subordinate Judge dis- 
allowed that contention of the 1st defendant and, in our opi- 
nion, rightly. No doubt the letter refers to the wish of the Ist 
plaintiff to have “at least one para of rice per day for our 
branch”. It is in evidence that only the Ist plaintiff, one of the 
other plaintiffs and 2nd plaintiff, were living in Malabar at 
the time. The reference to ‘our branch’ is undoubtedly a 
circumstance in favour of the 1st defendant. The 2nd plaintiff 
stated in his evidence that only the 1st plaintiff, the 2nd plain- 
tiff and another plaintiff who was living at the time in 
Malabar, were intended to be covered by the term ‘our branch’ 
in that letter; and he stated in effect that one para of rice a day 
was for the actual food expenses of the members of the 
plaintiffs’ branch who happened to be there at the time. It was 


II 


1. (1881) I.L R. 4 Mad. 171. 2. (1881) I.L.R. 5 Mad. 71. 
3. 14 Trav. L. Rep. 73. 
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suggested that the plaintiffs had no paddy yielding separate 
estate near, at that time. After having considered Ex. VI 
along with the other circumstances appearing in the case, we 
have come to the conclusion that one para of rice per day 
could not possibly have been meant to be a reasonable amount 
for the maintenance of about 17 members of the plaintiffs’ 
branch. P.W. 1 (the present karnavan) admitted that the 1st 
defendant was giving about 50 paras of rice and Rs. 40 a 
month for the actual food expenses of defendants 5 to 26 who 
were living in the tarwad house. Even at that rate, one para 
of rice per day would not be a reasonable allotment for main- 
tenance of the plaintiffs. Again, the legal claim for mainte- 
nance is not confined to the actual rice and condiments necessary 
for the members. What is called ‘Menchelavw’ is also properly 
allowable when the tarwad income is large enough to warrant 
the same. Sundara Aiyar and Sadasiva Aiyar, JJ. held in 
Valia Kontkkal Edom Kelu Achan v. Lakshmi Nettyar Ammal1 
that 


“Menchelavu is used to designate a part of what is required for the 
support of a person as distinguished from what is strictly necessary for food 
and raiment” 


and would differ with the status of the family, and each 
member is entitled to it according to the usage obtaining in 
Malabar. See also Seshappa Shetiy v. Devaraja Shetty. 
Therefore, having regard to the income of 16,603 paras of 
paddy and Rs. 1,390 per annum derived from the tarwad 
property during the period in question, we have no doubt that 
the amount to be decreed to the plaintiffs should not be restrict- 
ed to one para of rice per day as contended for by the Ist 
defendant. It is also to be noted that the Ist defendant in his 
reply Ex. VI (a) did not agree to the suggestions made in 
Ex. VI, but only stated vaguely that he ‘was always willing to 
do whatever the Ist plaintiff wished him to do’. 


The further question, as regards the exact amount to be 
decreed to the plaintiffs for maintenance, gave us some trouble. 
We agree with the defendant’s contention that the junior 
members could not claim that the whole of the income of the 
tarwad should be distributed among the members for their 
maintenance. Extraordinary expenses have to be incurred by 
the tarwad occasionally or at specified intervals. In respect of 


—— ~~ te aoa. 
1913 M.W.N. 379, 
2. (1925) iL R. 49 Mad. 407: 50 M.L.J. 434, 
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kanom properties held by the tarwad, renewals have to be 
effected, generally at the end of 12 years, which means extra 
expense that year. Kettu Kalyanams have to be celebrated at 
intervals of about 12 or 15 years, which also involve large 
expenditure. On the death of the old members of the tarwad, 
according to the usage certain ceremonies have to be performed, 
which in the case of rich tarwads mean heavy expense. In the 
present case, it 1s in evidence that in connection with the death 
of Ammuni Amma, five or six thousand rupees had to be spent 
for the fifteenth day ceremonies after her death. See P.W. 1 
and Ex. M. Substantial repairs to the tarwad house may have 
to be undertaken occasionally. Payment of tarwad debts and 
litigation expenses are relevant matters to be considered. 
Therefore, in practice, the prudent karnavan sets apart a 
portion of the annual income of the tarwad to meet the above 
and similar expenses. If the whole of the net income of a 
year be divided among the members for their maintenance, 
debts will have to be incurred when such occasions arise. 
On the other hand, it would not, in our opinion, be proper 
to deduct from a particular year’s income the whole of 
the extraordinary expenses incurred that year and to allot 
maintenance to the members only out of the balance income 
of that year, in which case, it might so happen that hardly 
any amount remains to be distributed towards maintenance 
with the result that members may have to starve for a time. 
That position has to be avoided, if possible. It has been 
decided that the karnavan is not entitled to appropriate for 
himself any definite portion of the income, just as 50 per cent. 
The High Court decided as early as in Narayani v. Gobindat 
that there was no warrant for the suggestion that one moiety 
of the net income of the tarwad should be awarded to the 
karnavan for his maintenance and other expenses. No doubt 
the karnavan being in possession of the income of the tarwad, 
usually treats himself more liberally than any other member. 
In theory, the karnavan’s right in the tarwad property as a co- 
owner does not differ from the similar right of a junior 
member. But at the same time, the karnavan has to maintain 
the prestige of the tarwad, he has to receive the tarwad guests, 
and otherwise provide for various contingencies in the usual 
course of management of the tarwad affairs. In this case, in 





1. (1884) I.L.R. 7 Mad. 352, 
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allotting maintenance, the karnavan has in effect been allowed 
about 3,000 paras of paddy a year. The allowance of 50 paras 
. of rice and Rs. 40 a month made to defendants 5 to 26 living 
in the tarwad house has also been deducted; and it is only the 
balance of the net income that has been roughly divided among 
all the members of the tarwad. The learned Subordinate 
Judge has not awarded the exact amount that would be found 
on such calculation and division but has also made a further 
reduction. The 3rd defendant suggested that a sum of 
Rs. 1,500 a year would be a fair allotment to the plaintiffs. 
None of the defendants other than the 1st defendant raised any 
dispute as regards the period for which the plaintiffs would be 
. entitled to maintenance. It was also stated that though the 
release deed Ex. III was executed in April, 1921 and the Ist 
defendant was in possession of the properties from April, 1921, 
yet by some mistake maintenance was claimed only from May, 
1922, instead of from May, 1921. The mistake, if any, would 
have been rectified, but has not been. .We are not dealing with 
the rate of maintenance to be allowed for the future, but we 
are dealing only with the actual amount to be allowed for a 
definite period prior to the suit. The actual incomes collected 
during the period are in evidence, and have been ascertained, 
and in fact there was no dispute as regards the figures repre- 
senting the income. Wealso note that the tavazhi of defendants 
4 to 26 has also been decreed maintenance at the same rate— 
substantially—for the period in question, in the subsequent suit 
instituted by them, as seen from the connected appeal posted 
before us. The recent Act XXII of 1933 gives members right 
to claim partition when the common ancestress is dead—see 
Chapter VI. Having regard to all the circumstances we do 
not think that we should interfere with the finding of the 
learned Subordinate Judge as regards the amount to be allowed 
for past maintenance in this case. 


It was suggested that a minor member should be allowed 
only one-half of the amount allowed to a major (adult) mem- 
ber. No doubt, in some cases, Courts have followed a rough 
and ready method like that. But as observed by Seshagiri 
Aiyar and Napier, JJ. in S. A. No. 1543 of 1916, 


«it would work injustice to lay down a hard and fast rule that all minors 
whatever be their age and whatever be the amount of maintenance allowed 
should only get half of what is allowed to adults.” 

61 


Cornish, J. 
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It is likely that in rich tarwads other expenses might 
have to be incurred in connection with the minors. At 
page 144 of Malabar and Aliyasantana Law by Justice Sundara 
Aiyar, it 1s stated that there is no justification for such an 
artificial rule. Having regard to the circumstances of the 
present case, we are not inclined to interfere with the allot- 
ment made by the learned Subordinate Judge treating majors 
and minors alike, for the purpose. 

We may mention, that in respect of items 3 and 4 a sum 
of Rs. 2,300 had been advanced by the karnavan from the 
tarwad funds. But it is in evidence that in addition to the 
ordinary income of the tarwad, other moneys also were avail- 
able at the time. We do not think that the said amount should - 
be deducted from the income of the tarwad during the period 
for the purpose of fixing maintenance to the plaintiffs. 


In the face of the finding recorded by the Lower Court that 
the ‘Ist defendant has misappropriated tarwad income,’ and not 
added to the resources of the tarwad, the personal decree 
against the lst defendant was not inappropriate. As pointed 
out in Vasudevan Nambi v. Govindan Nambtı ‘in the absence 
of proof of malversation or misappropriation by him, a 
karnavan must not be made personally liable for arrears of 
maintenance decreed to the junior members’. In the present 
case, the same has been proved and the personal decree is not 
open to any objection. At the same time, the junior members 
should not be prejudiced by the wrongful acts of the karnavan. 
But the plaintiffs would also in this case be entitled to a decree 
against the income of the tarwad properties and also, if neces- 
sary, to proceed against the corpus of the tarwad property. 
The Lower Court’s decree is right in that respect also. 

The memorandum of objections is dismissed with costs of 
Respondents 1 to 18. 


Cornish, J—I am of the same opinion. I think that the 
karar Ex. I was intended to have effect until the tarwad debt 
was paid off. The debt was cleared in April, 1921, but appa- 
rently the karnavan, the Ist defendant, did not resume 
possession of the property committed to Ammuni Amma under 
the karar until after that lady’s death in July, 1923. Ist defend- 
ant said that he refrained from taking possession of the 


1. 1932 M.W.N, 1203. 
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property out of respect for Ammuni Amma. However that 
may be, I think it can make no difference to Ist defendant’s 
liability to give maintenance to the plaintiffs for the period 
between the clearance of the debt and Ammuni Amma’s death, 
provided that they had not received maintenance out of the 
tarwad during thatinterval. But it is not defendant’s case 
that maintenance has been so supplied to the plaintiffs. The 
main objection relates to the claim of the plaintiffs to receive 
maintenance while they were living away from the tarwad 
house. Plaintiffs 3 to 7 are married ladies living with their 
husband, and plaintiffs 8 to 19 are their children who have 
naturally been living with their parents. 

In Maradevi v. Pammakka! it is stated that the general 
result of the decided cases is that in order that a member of a 
tarwad may be entitled to separate maintenance he or she 
should be able to allege some good cause for leaving the tarwad 
house. It is also stated that if a member lives away from the 
tarwad house for an improper purpose, this would be a valid 
ground for refusing separate maintenance. But the learned 
Judges further say, 


«W hat purposes are proper and what improper may be safely left to the 
decision of the Courts.” 


It would seem to be decided that it is justifiable and 
proper for a married lady to quit the tarwad house for the 
purpose of living with her husband and that she will be entitled 
to separate maintenance from the tarwad: Muthu Amma v. 
Gopalan®. I think it must follow that it is eminently desirable 
and proper that the children of the marriage should reside with 
and under the care of their mother and father and that they too 
for the same reason will be entitled to be separately maintained. 
I think that the 4th plaintiff was justified in living with her 
mother for the comparatively short period while her husband 
was in England. 

With regard to the 2nd plaintiff it is in evidence that for 
part of the period in question, from May, 1922 till December, 
1922, he was in England following the profession of a barrister, 
and that from thenceforward he was living in his own 
house at Ottapalam, which is some two miles away from the 
tarwad house, managing his estate there. He is a gentleman of 





1, (1911) LL.R. 36 Mad. 203 at 212: 22 M.L.J. 309, 
2. (1912) I.L.R. 36 Mad. 593: 23 M.L.J. 496. 
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leisure and of ample means. In these circumstances it is objected 
that separate maintenance should not be allowed to him. It 
must, I think, be allowed that absence from the tarwad house 
to enable the member to pursue his particular profession or 
calling is a proper cause for living away from the tarwad 
house. To hold otherwise would be to put a premium on 
idleness and to destroy the incentive to members of a tarwad to 
enter a profession for the purpose of getting on in the world 
and earning their own livelihood. But the position of the 2nd 
plaintiff after his return from England is somewhat different. 
Undoubtedly it was more agreeable to him to live in his own 
house instead of the tarwad house. In Kuncht Amma v. Ammu 
Animal it is said that it would be a very inconvenient rule to 
lay down that a junior member might leave the tarwad house 
because he or she did not feel quite comfortablethere. But in 
Maradevi v. Pammakkasgit is said that the cases show that where 
there is substantial inconvenience in living in the family house, 
and where the karnavan’s conduct has afforded a valid excuse 
for a member to live away, separate maintenance may be 
awarded. The Ist defendant, the karnavan, was admittedly an 
absentee from the tarwad house, residing in Coimbatore and 
Calicut for carrying on his practice as a barrister, and lately in 
Palghat for the better convenience of medical treatment. The 
domestic economy of the tarwad house was left to the manage- 
ment of a kariasthan, and the consequence was much discomfort 
to the members of the household. The Subordinate Judge has 
appropriately described the subsistence given to the resident 
members as a bare maintenance. So strictly wete they 
rationed that it is in evidence that if unexpected guests should 
arrive at the house the members of the household had to go 
hungry. And the 2nd plaintiff has deposed that he found it 
more expensive to stay in the tarwad house than to live outside 
it,on account of the deficiencies which he had to make good out 
of his own pocket. There was not even an adequate staff of 
domestic servants. Such being the conditions of existence in 
the tarwad house I think it must be held that the 2nd plaintiff 
was justified in living away from it. 


1, (1912) LL.R, 36 Mad, 591: 24 M.L.J. 559. 
2, (1911) LL.R. 36 Mad. 203: 22 M.L.J. 309. 
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As regards the amount of maintenance that should be 
decreed to the plaintiffs I have nothing to add to what has been 
said by my learned brother. . 

BVV, Appeal dismissed. 


Memo. of objections dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM. 


Marwadi Doolaji Siremal Petitioner* (Plamtif) 
v. 
Nasuvale Kulusum Bee Respondent (Defendant). 


Civil Procedure Code (V of 1908), S. 115—A pplication under O. 9, R. 9— 
Dismissal—A pplication to restore petition—Order passed if revisable by High 
Court. 


Where a plaintiff applies for restoration of a dismissed petition under 
O. 9, R. 9, Civil Procedure Code, he has the right to question the correctness 
of the order on it in revision. The fact that an appeal lies against the decree 
inthe suit is irrelevant and cannot stand in the way of the revision being 
entertained. 


Bani Madho Ram v. Mahadeo Pandey, A.I.R. 1930 All. 604 (2), not 
followed. 


Muniswami Goudu v. Junjadu, (1916) 35 I.C. 65, referred to. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Kurnool, dated 17th November, 
1930 and passed in C. M. A. No. 6 of 1930 (I. A. No. 1245 of 
1928 in O. S. No. 233 of 1928, District Munsif’s Court, 
Kurnool). 

Subramanyam and Rajagopal for petitioner. 

A. C. Sampath Aiyangar and S. Venkatesa Atyangar for 
respondent. 

The Court delwered thè following 

JUDGMENT.—A preliminary objection has been taken that no 
Civil Revision Petition lies and Bant Madho Ram v. Mahadeo 
Pandey! is relied on. I am not inclined to agree with that 
decision. 

Order 9, R. 9 explicitly permits the plaintiff to apply for 
restoration of the dismissed petition. Once a petition to restore 
lies, the party has necessarily the right to question the correct- 
ness of the order on it in appeal and on revision. It is another 


* C. R. P. No. 647 of 1931, 


7th May, 1934. 
1. A.I.R. 1930 All. 604 (2). 


Ammalu 
Kutti 
sie 


Ramünni 
Menon. 


Cornish, J. 
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matter whether there are adequate grounds for interference in 
revision. The fact that an appeal lies against the decree in 
the suit (vide Muniswami Goudu v. Junjadu1) is therefore 
irrelevent and cannot stand in the way of the petition under 
O. 9, R. 9 being considered and the matter carried to higher 
Courts. I overrule the objection. 


On the merits, though the matter seems to be a hard case, 
I do not see any reason tointerfere. The facts proved and 
found by the Courts below are (1) The plaintiff has given up 
his former vakil. (2) He has informally engaged another vakil 
but not completed the engagement. (3) Neither he nor the new 
vakil was present in Court when the case was called. 


The plaintiff has to thank himself for the result. 


Only one observation I wish to make. Mr. Achayya 
Chetty, the former vakil, who was present in Court, might have 
offered to proceed with the case, seeing that the defendants 
have to call witnesses to prove the payments pleaded and he has 
only to cross-examine them. If he had done so, his conduct 
would have been praiseworthy. I do not say that he is not 
within his rights in refusing to do so. 

The petition is dismissed with costs (only one set in this 
Court) to be shared equally by the Respondents. 


B. V. V: Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-SIR Horace OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND Mr. Justice MADHAVAN NAIR. 


Mallela Venkatarayudu and others .. Appellants» (Defend- 
' ants 2 and 4 to 9) 





Vv. 
Mallela Sivaramakrishnayya and s 
others .. Respondents (Plaintiffs 
1 to 3 and Defendants 
1,3 and 10). 


Hindu Law—Joint family—Insolvency of coparcener—Alience of undtvid- 
ed share—Suit for partition—Right to mesne profits—Marriage expenses of 
coparcener—Anittcipatory provision if need be made, 

The filing of an insolvency application by a member of a joint Hindu 
family cannot be taken to involve a declaration of severance of the joint 
family status. Anda purchaser of an undivided share of a member from the 
t u III 

1. (1916) 35 I.C. 65. 
* S, A. No. 777 of 1929. 4th May, 1934. 
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Official Receiver does not thereby become a tenant-in-common with the other 
members and inthe absence of proof of exclusion he is entitled to claim mesne 
profits only from the date of the plaint in the suit for partition and not from 
the date of his purchase. 


Maharaja of Bobbili v. Venkataramanjulu Naidu, (1914) I.L.R. 39 Mad. 
265: 27 M.L J. 409; The Official Assignee of Madras v. Ramachandra Aiyar, 
(1922) I.L.R. 46 Mad 54: 43 M.L.J. 569 and Venkatram v. Chokkter, (1927) 
I.L R. 51 Mad. 567: 55 M.L.J. 163, considered. 


After severance of joint family status has been effected there is no obliga- 
tion on the joint family in respect of the future marriage of a coparcener who 
was unmarried at the time of the severance and a partition decree need not 
contain an anticipatory provision for the marriage expenses. The fact that 
the suit for partition was instituted by an alienee of a coparcener’s share 
from the Official Receiver and not by acoparcener himself will not make 
any difference. ` 


Ramalinga Annavi v. Narayana Annavi, (1922) L.R. 49 I.A. 168: I.L.R. 
45 Mad. 489: 43 M L.J. 428 (P.C.), relied on. 


Srinivasa Iyengar v. Thiruvengadathaiyangar, (1912) I.L.R. 38 Mad. 
556: 25 M.L.J. 644 and Gopalam v. Venkataraghavalu, (1915) I.L.R. 40 Mad. 
632 : 29 M.L.J. 710 held to be impliedly overruled. 

Appeal against the decree of the District Court of Guntur 
in A. S. Nos. 50 and 77 of 1925 preferred against the decree of 
the Court of the Subordinate Judge of Guntur in O.S. No. 55 
of 1922. 


Ch. Raghava Rao for appellants. 


V. Govindarajachart and M. Sriramamurtht for respond- 
ents. 


The judgment of the Court was delivered by 


Madhavan Nair, J.—This second appeal by defendants 2 
and 4 to 9 is against the decree of the District Judge of 
Guntur in Appeals Nos. 50 and 77 of 1925 directing the 
partition of the suit properties into seven shafes and deli- 
very of one-seventh share to the plaintiffs together with 
mesne profits, which modified the preliminary decree for parti- 
tion passed by the Subordinate Judge of Guntur in O.S. No. 55 
of 1922. 


The facts necessary for the disposal of this second appeal 
are briefly these. The suit properties belong to a joint Hindu 
family consisting of defendants 2 to 9. The 2nd defendant is 
the father and defendants 3 to 8 are his sons. The 9th defend- 
ant is the son of the 3rd defendant. In I. P. No. 14 of 1915 
on the file of the District Court of Guntur, the 3rd defendant 
was adjudicated an insolvent and the 10th defendant was 
appointed the Official Receiver. In the course of his adminis- 
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tration of the insolvent’s estate, the 10th defendant sold by 
public auction the one-seventh share of defendants 3 and 9 in 
the suit properties. The 1st plaintiff purchased one-seventh 
share in certain specified lots under the sale deed executed by 
the Official Receiver, Ex. A, dated the 11th February; 1919. The 
one-seventh share in the other lots was sold to the lst defend- 
ant, the son-in-law of the 2nd defendant, under the sale deed, 
Ex. B, dated the 12th February, 1919. The 2nd plaintiff is the 
son of the Ist plaintiff. The 1st plaintiff conveyed a portion 
of his properties to the 3rd plaintiff by a registered sale deed, 
dated the 2nd October, 1920. 

The suit out of which this second appeal arises was insti- 
tuted by the plaintiffs for partition of the suit properties into 
seven equal shares and delivery to them of the one-seventh 
share purchased by them together with mesne profits. Issues 
3 and 5 in the suit, with the decision of which we are mainly 
concerned, in the second appeal are as follows :—. 


Issue 3: Whether the plaintiffs are entitled to any, and, if 
so, to what mesne profits against the defendants 2 and 4 to 8? 

Issue 5: Whether the defendants 7 and 8 are entitled to 
have provision made out of the joint estate for the expenses of 
their marriage. 

With respect to the 3rd issue the plaintiffs contended that 
they are entitled to get mesne profits from the date of their 
purchase of the share of the properties claimed by them, l.e., 
from 11th February, 1919, while the def endants contended 
that they were entitled to mesne profits only from the date of 
the preliminary decree for partition, t.e., from 12th November, 
1924. In Maharaja of Bobbi v. V enkiiaramani ili Nodul 
it was held, disapproving some previous decisions, that a pur- 
chaser of an undivided share of a member of a joint Hindu 
family does not thereby become a tenant-in-common with the 
other members and hence he is not entitled to any mesne profits 
in respect of his share for the period between the date of his 
purchase and the date of his suit for partition’ Relying mainly 
on this decision the learned Subordinate Judge held that the 
plaintiffs were entitled to claim mesne profits from the date of 
the suit. It will be observed that he disallowed the contentions 
of both the plaintiffs and the defendants on this point. 





1, (1914) LL.R. 39 Mad. 265: 27 M.L.J. 409. 
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` With respect to issue 5it was contended by the defendants 
that the marriage expenses of defendants 7 and 8 should be 
provided for before the properties are equally partitioned. The 
plaintiffs contended that no such provision out of the joint 
family funds could be made. In Gopalam v. Venkataraghavulut 
it was held following Srinivasa Iyengar v. T hiruvengadath- 
aiyangar? and dissenting from Narayana Annavi v. Rama- 
linga Annavi3 that in partition decrees provision should be 
made for the marriage expenses of the unmarried members of 
the family. Following this decision the learned Subordinate 
Judge held that provision has to be made out of the joint 
family estate for the marriage of the defendants 7 and 8. In 
the result the Subordinate Judge passed a decree directing the 
delivery of one-seventh share to the plaintiffs together with 


mesne profits from the date of the plaint making a portion of 


the marriage expenses a charge on the properties allotted to 
them. 


Against the above decree both the plaintiffs and the de- 
fendants preferred appeals to the District Court. On the 
question of mesne profits raised-in issue 3 the learned District 
Judge held that the plaintiffs were entitled to claim mesne 
profits from the date when they purchased the suit properties, 
he being of opinion that the filing of the insolvency petition 
must be taken to involve a declaration of severance of the joint 
family status and that in consequence the vendee was a 
tenant-in-common. from the date of the sale and is entitled 
to profits from that date. On the question of marriage 
expenses raised in issue 5 the learned District Judge held 
relying on Ramalinga Annavi v. Narayana Annavi4 that 
the unmarried members were not entitled to have any provision 
made for the expenses of their marriage. In his view this 
decision superseded the decisions in Srinivasa Iyengar v. 
Thiruvengadathaiyangar2 and Gopalam v. V enkataraghavulu1. 
In the light of the above findings the decree of the Subordi- 


nate Judge was modified by the District Judge. It will be. 


observed that on both the questions at issue between the 
parties the District Judge accepted in toto the contention of 
the plaintiffs. 


"1 (1915) I. L'R. 40 Mad. 632: 29 M. L.J. 710. 
1.2, (1912) LL.R. 38 Mad. 556: 25M.LJ.644:;), . >: 
3. (1915) T.L.R. 39 Mad. 587. E 
"4. (1922) L.R.49 LA. 168: LL.R. 45 Mad. 489 : 43 M.L.J. 428 (P.C). 
62 
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In second appeal Mr. Raghava Rao argues that the decision 
of the learned District Judge is wrong on both the questions 
and that he should have held that the plaintiffs are entitled to 
mesne profits only from the date of the preliminary decree and 
that their properties should be charged with the payment of 
the marriage expenses of defendants 7 and 8. 


On the first point, namely, that relating to mesne profits, 
we have no doubt that the learned District Judge’s decision 
that the filing of an insolvency petition brings about a sever- 
ance of joint family status cannot be upheld. No authority in 
support of the position is mentioned in the Lower Court’s 
judgment, nor has any been quoted before us by the learned 
counsel justifying the conclusion. On principle, we cannot see 
how the filing of an application for insolvency can be taken to 
involve a declaration of severance of the joint family status. 
The immediate object of a petition in insolvency by a debtor is 
to get exemption from arrest, and it must be obvious that a 
stranger cannot by any conduct of his enforce a severance of 
the joint family status. To hold that the filing of an insolvency 
application by a member of a joint Hindu family amounts to 
an unequivocal and unambiguous declaration to sever from the 
family is to state a proposition supported neither by authority 
nor by principle. No doubt the filing of a petition in insol- 
vency followed by adjudication gives certain legal rights to the 
Official Receiver with respect to the share of the property 
belonging to the insolvent. His share vests in the Official 
Receiver and the disposing power of the insolvent with respect 
to his son’s share for paying debts not contracted for an 
immoral purpose also vests in him. But this result does not 
bring about any severance in the joint family status of the 
insolvent. We must hold that neither the filing of an insol- 
vency petition nor the adjudication of the applicant as an 
insolvent can sever the joint family status and that in conse- 
quence we cannot hold the vendee was a tenant-in-common 
from the date of the sale and is entitled to profits from that 
date. 


In our Court it has been held that the Official Assignee is 
entitled on the insolvency of any coparcener to joint possession 
with the other coparceners. See The Official Assignee of 
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dealt with the question of the expenses of marriage in a suit 
for partition instituted by some of the- coparceners against the 
remaining members of the family, whereas the present suit, is 
not one instituted by a coparcener. In our opinion both the 
arguments should be overruled. Though the two decisions in 
in Srintvasa Iyengar v. Thiruvengadathatyangar! and Gopalam 
v. Venkataraghavulu2 are not actually referred to in the 
judgment of the Privy Council, it is clear from the arguments 
that both the decisions were brought to the notice of their 
Lordships and then they enunciated the correct principle to be 
applied to cases of this kind, that principle being tHis, that 
after severance of joint family status had been effected no 
obligation rests on the joint family in respect of the future 
marriage of a coparcener who was unmarried at the time of 
the severance. This being the correct principle to be applied, 
we think that the previous decisions of this Court in Srinivasa 
Iyengar v. Thiruvengadathatyangarl and Gopalam v. Ven- 
kataraghavuiue should be considered to be overruled by 
the Privy Council decision in Ramalinga Annavi v. Narayana 
Annavi8 with respect to the point under consideration. We 
are also of the opinion that the principle of the Privy Council 
decision would apply to the present case also, inasmuch as the 
Official Receiver as the representative of the insolvent-coparcet 
ner occupies the position of a coparcener himself, and the 
alienee from him standsin his shoes and may therefore be 
said to be in the position of a coparcener. .We must therefore 
hold, agreeing with the learned District Judge, that provision 
should not have been made in the decree for the marriages of 
defendants 7 and 8. In the result the Lower Court’s decree 
will be modified in the light of the above findings. The parties 
will pay and receive proportionate costs. 





B. V. V. l Decree modified. 
~ 1. (1912) TLR. 38 Mad. 556: 25. M.L, J. 644. 
m 2. (1915) LL.R. 40 Mad 632: 29 M.L.J. 710. 
3. (1922) L. R. 49 I. A. 168: LL.R. 45 Mad; 489: 43 M.L.J.-428 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


Pallampati Lakshmi Narayana having 
died, his undivided brother’s son 
and legal representative Pallampati 
Seetharamayya .. Appellant» (Petitioner 
in E. A. No. 697 of 1928 in 
O. S. No. 22 of 1919, Sub- 
Court, Masulipatam) 
v. 
Iyanapuruppu Suryanarayana and 
others .. Respondents (Respond- 
Š enis Nos. 2 and 4 to 14). 


Execulion—Ezecutability of decree—Suit to recover immovable property 
wiih profits—Compromise decree—Direction for payment of future rent 
every month—Enforcement in execution, 


The test to ascertain whether a decree is executable is whether there is a 
direct and definite order to a definite person to do or refrain from doing a 
definite thing. Where a suit to recover possession of certain godowns and 
for past and future rent or profits was compromised and the compromise 
decree provided that the plaintiff was not to get possession but the defendants 
agreed to acknowledge him as landlord, to pay up the arrears and to pay 
future ground rent at a certain rate every month in perpetuity, 


Held, that the decree was not merely declaratory and was executable im 
respect of the provision for future rent. 


Ashutosh Bannerjee v. Lukhimont Debya, (1891) I.L.R. 19 Cal. 139 (F.B.), 
Kishore Bun Mohunt v. Dwarkanath Adhikari, (1894) L.R. 21 LA. 89: LL. 
R. 21 Cal. 784 (P.C.) and Ramanathan Chettiar v. Balayee Ammal, (1927) 
27 L.W. 32, referred to, 


Appeal against the order of the District Court of Kistna 
at Masulipatam in A. S. No. 50 of 1929 preferred against the 
order of the Court of the Subordinate Jude of Masulipatam in 
E. A. No. 697 of 1928 in O. S. No. 22 of 1919. 

V. Gowindarajachart for appellant. 

P. Somasundaram for respondents. 

The Court delivered the following 

JUDGMENT.—In this case the question whether a certain 
portion of a compromise decree is executable arises for 
consideration. The suit was brought to recover possession of 
certain godowns and for past and future rent or profits. It 
was compromised and a decree passed in terms of the 
compromise petition filed by the parties. The plaintiff was not 





* A. A.A. O. No. 184 of 1930, 7th March, 1934. 
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to get possession but the defendants agreed to acknowledge him 
as landlord, to pay up the arrears and to pay future ground 
rent at certain rates. It is this last condition with which we 
are now concerned and the question is whether it is so expressed 
as to be executable or whether it remains merely declaratory. 


It appears to me that the question whether a decree is 
executable has to be settled primarily upon the form or 
language of the decree itself. If the form is unambiguously 
that of an executable decree, then it is executable in form 
whatever objections may appear to its execution. Only if it is 
ambiguous ought considerations such as the apparent intentions 
of the parties and the presumed intentions of the Court to 
enter. Now in the present case there seems to me no doubt that 
the language of the decree is designed to render it executable. 
So far as the various payments are concerned, it begins by 
providing what are the amounts which the various defendants 
“shall pay” tcwards liabilities already accrued. Then it 
goes on: 

“ Hereafter, defendants 2 and 3 shall pay Rs. 1-9-7, 4th defendant shall 
pay Rs. 1-11-0, defendants 5 and 6 shall pay Rs. 1-13-8 and the 10th defendant 
shall pay Rs. 1-8-5 to the plaintiff and defendants 2 and 3 shall pay Re. 0-12-9, 
the 4th defendant shall pay Re. 0-13-6, defendants 5 and 6 shall pay 
Re. 0-14-10 and the 10th defendant shall pay Re. 0-12-3 to the defendants 7 to 


9 towards the ground rent of the said Kottus or shops every month in 
perpetuity on lst March, 1921 and on the Ist of every month subsequently ; 


That if the money is not paid on the due date, the same shall be paid with 
interest thereon at 12 per cent. from the date of default; the rent payable 
every month hereafter shall be a first charge on the Kottus or shops dnd the 
site on which they stand.” 

The original decree is in Telugu. The English words ‘shall 
pay ” in the passage above quoted are represented in Telugu by 


“apso. Whereas in the earlier part of the decree 
they stand as “ @Bye~MS” a slight change of tense in the 
participle which is, I think, due to the fact that in the one case 
a single payment and in the other case periodical payments are 


involved. The two expressions may be rendered as “ shall be. 


paying” and “shall pay”. There does not seem the slightest 
ground in the language diced for holding that if the decree is 
executable as regards past liabilities it is only declaratory as 
regards future ones. The test to ascertain whether a decree is 
executable is whether there is a direct and definite order to a 
definite person to do or refrain from doing a definite thing. 
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See Lalibai v. Valiram Ghanshamdası cited in Banu Mal v. 
Paras Ram2. In the present instance the decree contains 
directions to certain definite persons to pay certain amounts of 
money on definite dates. It appears to me that but for criticisms 
unconnected with its form it would not occur to any one to 
contend that it was unexecutable. 

The objection raised to executing it depends of course 
upon the fact that execution involves the enforcement of 
periodical payments without limit as to time. The question is 
whether it was beyond the competence of the Court to pass 
such a decree or whether there is any other legal objection to 
executing it according to its tenor. It is to be noted that this 
is not the same question as whether the Court was well advised 
to pass a decree in this form, which is the point to which some 
of the arguments used by the Courts below seem rather to be 
directed. It may well be that, had the Court’s attention been 
drawn to the unusual nature of this part of.the compromise 
decree, it would not have passed it asit stood. But having 
passed a decree executable in form the question is whether it 
can now refuse to execute it. It seems to me that the time has 
gone by when objections based for example on the Court-Fees 
Act could be effectively advanced, and that the decree-holder is 
entitled to hold thé Court to the consequences of making such 
a decree unless its act in doing so was clearly ultra vires. 

There has not been cited to me any provision of law 
disabling a Court from passing a decree directing payment of 
periodical sums of money. On the contrary we have a fairly’ 
close analogy in the familiar maintenance decree. It would 
perhaps be improper to attach too much weight to that analogy, 
because when the question has arisen whether a Court can pass 
such a decree usage has generally: been involved as sanction: 
for such a course. Thus in Stnthayee v. Thanakapudayens 
it has been observed that the practice of all the. Indian Courts 
has been for very many years to make decrees for payments of 
future maintenance to Hindu widows and that if the Courts 
have authority to decree such payments it follows. that such 
decrees must be capable of execution in the same way as decrees 
for payment of money by instalments may be executed. The 
learned Judges add that there is nothing which they can 


1. (1913) 24 I. C. 861. i “oo ies A.I.R. 1930 Lah, 110. 
3. (1868) 4.M.H.C R. 183. 
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discover in the Stamp Act or in the Civil Procedure Code to 
prevent the execution of such a decree. In Ashutosh Bannerjee 
v. Lukhimont Debyal the question whether, where a decree 
directs payment of maintenance in future, such maintenance 
may be recovered in execution of the decree was referred to a 
Full Bench which answered it in the affirmative, pointing out 


that this form of decree had existed for a long time and adding: 

“It seems to us impossible to say that a form of decree adopted by all 
the Courts of this country, sanctioned by the decisions of their Lordships of 
the Privy Council, and which has never been successfully attacked, can now 
be considered irregular. Indeed, so far from that being the case, it bears a 
striking resemblance to the form of decrees for maintenance-given by Courts 
of Equity in England.” 


In Lakshman Ramchandra Joshia v. Satyabhamabai? and 
Vishu Shambhog v. Manjammas reasons are given why it is 
desirable that such decrees should be executable. The decree 
which was before the Privy Council in Maung Gui v. Ma Tok4 
concerned an annuity and although the question related to its 
executability, no exception was taken on the score that a decree 
of that kind should not -be executed. It does not of .course 
follow that because the making and execution ofmainténance 
decrees providing for future payments of maintenance has been 
recognised as permissible, all kinds of other decrees providing 
for periodical payments should also be recognised and acted 
upon. Apart from these maintenance cases one or two judicial 
decisions or dicta appear to have some bearing upon the ques- 
tion. The Privy Council case, Kishore Bun Mohunt v. Dwara- 
naih Adhtkaris, dealt with a decree which provided for the 
periodical supply to the plaintiffs, who were officiating priests 
in a temple, of certain articles necessary for the performance 
of worship. So far as appears, the provision in the decree was 
without limit as to time. It was urged that the. decree was 
merely a declaratory one but their Lordships said that the 
had no doubt that it could be executed. -In Ramanathan 
Chettiar v. Balayee Ammal6 the question arose whether certain 
terms of a scheme settled by suit under S. 92, Civil Procedure 
Code, could be enforced by executing the decree embodying the 
scheme. Ramesam, J. has discussed the general question of 
the executability of such decrees and incidentally of other 


=— > - le (1891) LL:R-19 Cal 139-(F.B.). ie 
2, (1877) I.L.R. 2 Bom, 494. 3. (1884) LL.R9 Bom. 108, 
4, 1927 M.W.N. 442 (P.C. aed 
5. (1894) L.R. 21 I.A. 89: I. L: R. 21 Cal. 784 (P.C). ` ` 
6. (1927) 27 L.W.32. `. 
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decrees which for this purpose would have to be kept alive 
indefinitely. He points out that a decree awarding maintenance 
to a widow may be executable for nearly a hundred years and 
that a decree giving an injunction in respect of a lease for 999 
years may be executable for a very long period. He says: 

“I do not see any reason why there may not be some clause in the scheme 
which amounts to a direction to the defendants to perform some duty, such 
as the payment of money either at a point of time or periodically and why 
such a direction should not be executable.” 

Of course the decree must be definite in form, and ‘liability 
to make the payment should not be contingent upon the occur- 
rence of some event, as was the case for instance in Chamanlal 
v. Bapubhail. This last case is one of those relied upon by the 
learned District Judge but I do not think that it is of much 
assistance. Vinayak Amrit Deshpande v. Abaji Hatbatrav2, 
another case which he cites, was decided upon particular facts 
including the meaning of “mesne profits”. In Kasht Ram v. 
Sahib-un-nissa8, a case of the Oudh Judicial Commissioner’s. 
Court, it appears that no date was fixed for payment and 
that the language of the decree showed that it was merely 
declaratory. 


My conclusions are that the decree is indisputably execut- 
able in form and that the mere fact that doubt may exist 
whether it ought to be executed is no proper ground for 
attempting to strain the language to a contrary effect. Indeed 
the tendency should be against deciding that a decree is non- 
executable in effect (Taraprasanna Ganguly v. Nares Chandra 
Chakrabutty4). As regards the legality of such a decree, I 
cannot find that it is beyond the competence of the Court to 
pass a decree in these terms; indeed such a decree even carries. 
with it certain advantages, inasmuch as for the recovery of 
fixed sums periodically payable, the decree-holder will not be 
driven to sue afresh upon the occasion of each default. It 
need scarcely be said that for the avoidance of multiplicity of 
suits the procedure of the Courts should be as adaptable and 
elastic as is reasonably possible. Objection has been made that 
a decree requiring payment of ground rent in perpetuity does 


‘not take into account possible changes in amount or in the 


aTi o eS 
1. (1897) LL.R. 22 Bom. 669. 
2, (1887) LL.R. 12 Bom. 416. 3. (1912) 15 I.C. 389, 
4, (1933) I.L.R. 60 Cal. 794. 
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party liable. This again would be a ground rather against the 
passing of such a decree than of executing it, and such ques- 
tions may be left until they arise. Considerations such as these 
arise also in maintenance cases, and Sinthayee v. Thanaka- 
pudayenl and Venkanna v. Attammas have been dismissed as 
no sufficient ground for refusing to pass such decrees. It may 
be that decrees like the present should not be passed, but once 
passed I cannot find sufficient ground why execution should be 
refused. I accordingly allow the appeal, set aside the orders of 
the Courts below and direct the Subordinate Judge to proceed 
with E. A. No. 697 of 1928 in O. S. No. 22 of 1919. The 
respondents will pay the appellant’s costs throughout. 


B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BUTLER. 


Kamalambal .. Appellani* (Plaintiff) 
V. 
M. Purushotham Naidu by his agent 
Mahomed Ali Sahib .. Respondent (Defend- 
ani). 


Transfer of Property Act (IV of 1882), Ss. 68 (b) and 69 (2)—Mortgage 
—Sutt by a mortgagee alleging mortgagor had failed to repay amount and that 
security had been losi owing to mortgagor's failure to redeem prior mori- 
gage—Recitals of the bond—On-demand bond—Limitation starting from'date 
of execution—Statutory three months’ notice necessary before power of sale 
could be exercised—Notice to furnisha betier securily under S.68 (b) also 
essential before suit could be broughi—Failure to do so—Personal remedy 
barred. 

A second mortgagee brought a suit on his mortgage claiming that the 
mortgagor had failed to repay the amount he had covenanted to repay in the 
mortgage deed and that the mortgagee had been deprived of the whole of his 
security in consequence of the wrongful act or default of the mortgagor in 
not keeping up the interest payments or redeeming a prior mortgage on the 
same properties. The recitals in the mortgage deed contained among others 
the following words :—‘When you are in need of the principal amount, if you 
give 3 months’ notice to us, we agree to pay the aggregate sum of principal 
and interest remaining due within the time appointed by you and get back the 
document after due endorsements thereon. If We fail to do so, either you or 
your nominees will be entitled as under the section of the Transfer of Pro- 
perty Act to sell the property either privately or by public auction . ied 





1. (1868) 4 M.H.CR. 183. 2. (1889) LL.R. 12 Mad. 183. 
*C.C.C, Appeal No. 71 of 1931. 28th February, 1934. 
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Held, (1) that the provisions with regard tq the 3 months’ notice which 
appeared on the mortgage bond were exactly in accordance with those which 
are in S. 69 of the Transfer of Property Act dealing with the power of sale 
to be exercised under sub-clause (2) of S.69. The words in the mortgage 
bond did not create a condition precedent at all to the claim for money but 
merely referred to the exercise of the power of sale which the mortgagee 
possessed, The suit bond having been clearly an on-demand bond, therefore 
limitation would start to run from the date of the execution ‘of the bond in 
this case. 


(2) That so long as there was a condition precedent to the suit against 
the mortgagor for the mortgage money, namely, that a notice should have been 
given to the mortgagor requiring him to furnish another sufficient security 
under S. 68 (b) of the Transfer of Property Act, unless that was done,‘no 
suit claiming the mortgage money could be brought, As the evidence in this 
case was not sufficient to support the claim arising under S. 68 (b), the case 
proceeded on the footing that the remedy sought was the personal remedy 
which arose under the personal covenant given by the mortgagor which also 
failed in this case as barred by limitation on the ground that the mortgage 
bond was an on-demand bond for which limitation started from the date of its 
execution. 


Appeal against the judgment and decree of the Court of 
the City Civil Judge, Madras, dated the 27th April, 1931 and 
made in O. S. No. 697 of 1930. 


V. Viswanatha Sastri and M. S. Venkatarama Aiyar for 
appellant. 


S. B. Satya Nadar, E. R. Balakrishnan and N. C. Ranga- 
swami for respondent. 


The Court delivered the following 


'JupemeNTs. The Chief Justice.—This appeal raises a 
question of limitation. The suit was by a second mortgagee 
against the legal representatives of the deceased mortgagors. 
The prior mortgagee brought the property to sale and it failed 
to realise a sufficient amount to pay the appellant's mortgage 
debt or indeed sufficient to pay the whole of the amount owing 
under the first mortgage. The plaintiff then filed the suit 
claiming that the mortgagor had failed to repay the amount 
which he had covenanted to repay in the mortgage deed and 
that the mortgagee had been deprived of the whole of his 
security in consequence of the wrongful act or default of the 
mortgagor in not keeping up the interest payments or redeeming 
the prior mortgage. The case therefore was presented in the 
plaint as one under clauses (a) and (b) of S. 68 of the 
Transfer of Property Act. The question which arose and 
which arises here was and is, first-of all, what was the suit 


lic auction. . . .? 







as a condition p 





cause of action arose when that three months’ notice was 
With that contention I am unable to agree. The pro 
with regard to the three months’ notice which appear 
mortgage bond are exactly in accordance with those which are 
in S. 69 of the Transfer of Property Act which deals with when 
the power of sale is to be exercised and under sub-clause (2) 
of that section it is said that no such power shall be exercised 
unless and until notice in writing requiring payment of the 
principal money has been served on the mortgagor and default 
has been made in payment of the principal money or part 
thereof for three months after such service. Those words 
which appear in the mortgage bond are clearly in pursuance of 
that sub-clause. They do not create a condition precedent at. 
all to the claim for the money but merely refer to the exercise. 
of the power of sale which the mortgagee has. Although he 
has his claim and although the money is due and must be 
claimed within the period of limitation which commences on 
the date of the bond, this being in my opinion clearly an on-- 
demand bond, the power of sale is not to'be exercised unless 
and until the statutory notice has been given and there has been 
a default to comply with it, Therefore, limitation started 
to run in this’case from the date of the execution of 
the bond. That, however, does not dispose of the case. 
The personal remedy against the mortgagor is of course 
clearly barred. But there is the other point that the period of 
limitation did not start to run until the plaintiff had been 
deprived of his security, that is to say, until it was sold in 













Butler, J. 


mortgage money 
e plaint that that n 
rned counsel who w 
was required to produce a of the notice allege 
been given but was unable to do so. Indeed it would 
appeat from the arguments presented in the trial Court that if 
any notice at all had been given the plaintiffs case was that it 
was-an oral notice. It would even appear that the argument 
addressed to the learned trial Judge was one that it was not 
necessary to give any notice at all. In any event, whatever 
that contention may have amounted to, it is clear that the 
plaintiff did not provide the necessary evidence in support of 
the claim which arose uuder S. 68 (0) of the Transfer of Pro- 
perty Act. The.case therefore proceeded on the footing that 
the remedy sought was the personal remedy which arose under 
the personal covenant given by the mortgagor to repay the 
mortgage amount, and attempt made to show that this was not 
an on-demand bond but that attempt failed. Under these 
circumstances, I am clearly of the view that the only point 
which we have to consider here is the latter point and for the 
reasons which I have already given the contention raised on 
that point fails; and this appeal is dismissed with costs. 
Butler, J—I am of the same opinion. 


KG; a . Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT :—MR. JustIıce RAMESAM AND MR. JUSTICE 

CURGENVEN. 

Kalimuthu Pillai, minor, by his mother and 


next friend Thirupillai Ammal .. Appellant* (Plain- 
tiff) 
v. 
Ammamuthu Pillai and another .. Respondents (De- 
fendants). 


Hindu Law—Inheriiance—-Bandhu successton—Atma bandhus—Order 
of succession—Preferential right of daughter's daughter's son over sister's 
son of last male owner—Doctrine of spiritual benefit—Applicability under 
theHindu Law. 


Under the Hindu Law atma bandhus succeed in preference to pithru 
bandhus and mathru bandhus. A man’s atma bandhus fall into three classes, 
namely, his own cognate descendants, his father’s cognate descendants, and 
the cognate descendants of his paternal grandfather and the descendants of 
-his maternal grandfather. As among atma bandhus one’s own descendants 
should be preferred to the father’s descendants and the father’s descendants 
to the descendants of the grandfather’s. 

Held, that a daughter’s daughter’s son of the last male owner is entitled 
to succeed to him in preference to his sister’s son. 

-~ Though the principle of spiritual benefit may be resorted to even under 
the Mitakshara, it should not be so resorted to in a case of bandhu suc- 
cession as to defeat the rule that the nearer line should exclude the more 


to remote. 
Balusami Pandithar v. Narayana Rau, (1897) I.L.R. 20 Mad. 342: 7 M.L.J. 
207, relied on. 


Appeal against the decree of the District Court of 
Tinnevelly in Appeal Suit No. 57 of 1929 preferred against the 
decree of the Court of the District Munsif of Palamcottah 
in Original Suit No. 37 of 1928. "| 

: M. Balasubramania Mudaliar for appellant. 

R. Krishnaswami and T. K. Sarangapani Atyangar for 
respondents. | 

The Court delivered the following 

JuocemĮmenrTts. Ramesam, J.—The question arising in this 
Second Appeal 1s one of Hindu Law, the facts not being dis- 
puted. The plaintiff is the daughter’s daughter’s son of the 
last male owner Kalimuthu Pillai who died in 1883. Kalimuthu 
had four wives, of whom two survived him. The last of these 
died in January, 1923. According to the plaintiff the property 


has devolved under the Hindu Law on him as the nearest’ 


Bandhu. The Ist defendant is the sister’s son of Kalimuthu. 





* Second Appeal No. 272 of 1930. 11th April, 1934, 
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He had. previously obtained a decree for possession of the pro- 
perties of Kalimuthu on the ground that he-is the reversioner 
but the present plaintiff was not a party to that suit. The 
plaintiff in this suit now seeks to recover the properties from 
him. The present suit was filed on the 24th January, 1928 and 
there is no question of limitation in the case. 


The only question for decision therefore is who according 
to Hindu Law is the.preferential heir—the plaintiff (the 
daughter’s daughter’s son) or the Ist defendant (the sister’s 
son)? As the succession opened in 1923 this case is not govern- 
ed by the Hindu Law of Inheritance Amendment Act II of 
1929. Both parties are Bandhus, i.e., cognates or bhinna 
gothra sapindas. - The nature of the Bandhu relationship and 
to some extent the order of succession among the Bandhus was 
discussed by me and our brother Venkatasubba Rao, J. in Rams 
Reddi v. Gangi Reddit. A further question of order of 
succession has now arisen. It is unnecessary for me to repeat 
my observations made in that judgment. It is enough for the 
present purpose to start from the principles of succession for 
Bandhus laid down by the Privy Council. One of such prin- 
ciples was laid down so early as in Muttusami v. Muttu- 
kumarasami2 affirmed by the Privy Council in Muthusami 
M uaanyGar v. Sitmambedu Muthukumaraswamt Mudaliyars. 
That’ principle is that the nearest Bandhus of a person may be 
divided into three classes, viz., the Atma bandhus, the Pithru 
bandhus and the Mathru bandhus. There-may be bandhus 
other than these three classes, but we-are not concerned with 
them in this case, and it is unnecessary to discuss the order of 
succession among them. So far as these three classes are 
concerned, .they take in ‘the order enumerated, t.e., the 
Atma bandhus take first, then the Pithru bandhus and then the 
Mathru bandhus Muttusamt v. Muttukumarasami?, Muttusami 
Mudaliyar v. Simambedu Muthukumaraswamt Mudaliyars and 
also approved in Vedachela Mudaliar v. Subramania Mudaliars. 
Now the question at once arises who are Atma bandhus, who 
are Pithru bandhus and who are Mathru bandhus? The Mitak- 
shara, S. 6, enumerates one’s own first cousins as one’s own 
Bandhus, the father’s first cousins as Pithru-bandhus and the 


ened 


1. (1924) LL.R. 48 Mad. 722:.58 M.L.J. 562. `. | 
o> 2 (l L.R. 16 Mad. 23 at 30:2 M.L. J. 206:: 
3: , (1896) LR. 23 LA. 83: LLR. 19 Mad. 405 at 409: 6 M.L.J. 113 (P.C). 

4.. (1921) L.R. 48 I.A. 349: LL.R, 44 Mad. 753 at 763: 41 M.L.J. 676 (P. SN 
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mother’s first cousins as Mathrubandhus. But it has now been 
repeatedly held in all the Courts that this enumeration is not 
exhaustive and other persons fall within these headings or 
classes. Now the Atma bandhus of a person as enumerated by 
Mitakshara are the descendants of his paternal or maternal 
grandfather. If these are Atma bandhus, it is an a fortiori 
case that the descendants of one’s father and of himself should 
also be regarded as Atma bandhus and this is indeed the view 
taken by the Courts. For instance, in Balusami Pandithar v. 
Narayana Raui a sister’s son was held to be an Atma bandhu. 
At page 346 the learned Judges observed: . 


“As to the third defendant, the learned Vakil for the plaintiff urges that 
he is not Vasudeva’s atma bandhu. But that he is such a bandhu seems to be 
necessarily implied by the passage of the Mitakshara cited above. For it lays 
down that the father’s sister’s son, that is, a descendant of even the paternal 
grandfather, is an atma bandhu. How then can a bandhu, like the third 
defendant, who is able to trace his relationship to the deceased owner 
through a nearer ancestor, viz., the father, be held to be other than an atma 
bandhu? The plaintif’s objection on this point is, consequently, untenable.” 


In Krishna Ayyangar v. Venkatarama Ayyangar? it was 
held that a father’s sister's daughter’s son is an Atma bandhu. 
In Sham Des v. Birbhadra Prasad3 it was held that a sister’s 
daughters son and also a fathers sister’s son’s son are 
Atma bandhus. In Umashankar Prasad Parasari v. Mussammat 
Nageswart Koer4 the maternal uncle was described as an 
Atma bandhu. In Adit Narayan Singh v. Mahabir Prasad 
Tiwari the Privy Council in an appeal from Patna held that a 
mother’s sister’s grandson was an Atma bandhu. In all these 
decisions the descendants of the father of the propositus and 
the descendants of the grandfathers other than those enumerat- 
ed in Mitakshara were held to be Atma bandhus. For the same 
reason it is obvious that the descendants of the propositus 
himself should he held to be Atma bandhus. Thus the term 
‘Atma bandhus’ has a wider scope than the terms ‘ Pithtu 


bandhus’ or ‘Mathru bandhus’. Whereas Atma bandhus include- 


the descendants of a-man’s paternal and maternal grandfathers 
just as one’s Pithru bandhus denote the descendants of one’s 
father’s paternal and maternal grandfathers and the term 
Mathru bandhus denotes the descendants of one’s mother’s 
paternal and maternal grandfathers, the term Atma bandhus 





1. (1897) LL.R. 20 Mad. 342: 7 M.L.J. 207 
2. (1905) LLR. 29 Mad. 115.. 3. (1921) LL.R. 43 All, 463. 
4, (1918) 3 Pat. L.J. 663 (F.B.), 
5, (1920) L.R. 48 L.A. 86: 40M.L.J. 270 (P.C). 
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also includes the descendants of the propositus’s father and the 
descendants of the propositus himself. Accordingly a man’s 
Atma bandhus may be divided into three sub-classes: 


(a) His own cognate descendants, 
(b) His father’s cognate descendants, and 


(c) The cognate descendants of his paternal grand- 
father and the descendants of his maternal grandfather. 


Group A is Group I at page 725 of my judgment in Rami 
Reddi v. Gangi Reddti. Group B is Group IJ in the same page. 
Group C is Group III in the same page. 

The question now arises—how is the succession to be 
regulated as between the members of the different sub-classes 
of Atma bandhus. The answer to this question is to be sought 
from the basis of the classification inthe Mitakshara into Atma 
bandhus, the Pithru bandhus and the Mathru bandhus. The 
reason mentioned in Mitakshara itself is “by reason of nearer 
affinity’. The Atma bandhus enumerated in Mitakshara are pre- 
ferred to the Pithru bandhus and the Mathru bandhus because 
they are the descendants of nearer ancestors, viz., the paternal 
and maternal grandfathers of the propositus than the ancestors 
from whom the Pithru bandhus and the Mathru bandhus are 
descended. Applying the same principle we arrive at the con- 
clusion that among Atma bandhus one’s own descendants should 
be preferred to the father’s descendants and the father’s de- 
scendants to the descendants of the grandfather’s. This is the 
principle applied in Balusami Pandsthar v. Narayana Rau3. 
There it was observed : 

“But granting that the plaintiffs capacity is superior, does that give him 
a better title? Now, though the doctrine of religious benefit has exercised 
very much influence upon many of the great writers on Hindu Law, yet it is 
now rightly recognised that Vijnaneswara as well as most of his followers 
put their system ona radically different basis..... But be this as it may, 
there need be no hesitation in saying that the doctrine ought not to be resorted 
to in derogation of the great principles pervading the Law of Inheritance 
under the Mitakshara system. The first of such principles is that the nearer 
line excludes the more remote.” 


Accordingly in that case it was held that a man’s sister’s 
son was entitled to preference to his maternal uncle’s son. The 
former was a descendant of the father of the propositus. The 
latter was a descendant of the maternal grandfather of the 





1. (1924) LL.R. 48 Mad. 722: 58 M.L.J. 562. 
2. (1897) I.L.R. 20 Mad. 342: 7 M.L.J. 207. 
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propositus. On the same principle a man’s own descendants 
ought to be preferred to the descendants of his father. One’s 
own line is certainly a nearer line than the line of descendants 
from one’s father. This is also the principle adopted in 
Mayne’s Hindu Law where the descendants of the propositus 
are enumerated as Nos. 1 to 7 whereas the descendants of the 
father of the propositus are enumerated as Nos. 8 to 15: 


The learned advocate for the respondent contended that 
the principle of spiritual benefit ought to be applied and that 
one’s daughter’s daughter’s son makes no offerings to the 
propositus whereas the sister’s son offers oblations to the father 
of the propositus in which he participates. To this it is enough 
to reply that though the principle of spiritual benefit may be 
resorted-to even under the Mitakshara, it should not be so re- 
sorted to as to defeat the rule that the nearer line should 
exclude the more remote. This is exactly what the learned 
Judges have held in Balusami Pandithar v. Narayana Raul, 
In fact if the learned advocate’s contention is accepted, we 
have to hold that the decision in Balusamt Pandithar v. 
Narayana Raul is erroneous. That decision has stood in the 
books for 37 years and has been repeatedly cited before the 
Privy Council and its correctness has not been questioned and 
we do not see why we should unsettle the law by doubting its 
correctness. The learned advocate relied on three decisions 
for his contention, viz., that the principle of spiritual benefit 
should be given preferential recognition under the Mitakshara 
Law. Those decisions are Chinnasamt Pillai v. Kunju Pillai2, 
Buddha Singh v. Laltu Singhs and the judgment of our 
learned brother Kumaraswami Sastri, J. in Subramiah Chetty 
v. Nataraja Pillait. All the above three cases relate to succes- 
sion among sagothra sapindas and not bandhus, and the 
decision of the Privy Council expressly rests on various texts 
laying down that among gothraja sapindas the principle of 
spiritual benefit should be specially looked to. One of these 
texts is the Viramitrodaya which was also quoted in Balusami 
Pandtthar v. Narayana Raul but was not applied to bandhus. 
In my opinion we are not called upon to discuss these three 
decisions in this case and it is enough to observe that whatever 





en LL.R. 20 Mad. 342: 7 M.L.J. 207. 
.L.R. 35 Mad. 152: 21 M.L.J. 856. 
3. (1915) LR. BIA. 208: I.L R. 37 All. 604: 29 MLJ. 434 (P.C.). 
4. (1928) LL.R. 58 M.L:J. 4 
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the stage at which the principle of spiritual benefit may be 
applied among gothraja sapindas, it should not be applied to 
bandhus so as to defeat the rule of nearer affinity. It may be 
that even among bandhus when all other principles fail, the 
principle of spiritual benefit will have to be resorted to. In 
Mayne’s Hindu Law, S. 579 (a) at p. 849 it is suggested that 
the firðt rule should be that a nearer ancestor and his descend- 
ants should exclude a more remote ancestor and his 
descendants. This is in accordance with the decisions in 
Balusamt Pandithar v. Narayana Raul and Adit Narayan 
Singh v. Mahabir Prasad Tiwart?. 


The result is that in our opinion the plaintiff is entitled to’ 
the properties in preference to the 1st defendant. 

I may now sum up for convenience of reference the rules 
as to the order of succession among bandhus: (1) Atma bandhus 
get in preference to Pithru bandhus and Mathru bandhus. 
Atma bandhus are divided into three sub-classes. Descendants 
of the propositus. Excluding unlikely descendants these will 
generally include son’s daughter’s son, daughter’s son’s son and 
daughter’s daughter’s son. All these three areentitled to come 
in before the descendants of the father. As to the order 
between these three I do not wish to discuss the question as 
between the first two as the point does not arise. That the 
second is entitled to preference over the third has been decided 
in Tirumalachariar v. Andal Ammals. It is only after this 
sub-class of descendants of the propositus are exhausted that 
we go to the next sub-class, viz., the father’s descendants. It 
is only after these are exhausted that we go to the next sub- 
class, viz., the descendants of the grandfathers. It is only 
after this third sub-class of Atma bandhus are exhausted that 
we go to the Pithru bandhus or the Mathru bandhus as the case 
may be. For instance, in Krishna Ayyangar v. Venkatarama 
Ayyangari: a father’s sister’s daughter’s son who is in the 
third sub-class of Atma bandhus was given preference to the 
paternal grandfather’s sister’s son who is a Pithru bandhu. In 
Adit Narayan Singh v. Mahabir Prasad Tiwari? a mother’s 
sister’s grandson who is in the third sub-class of Atma bandhus 
was given preference to the mother’s oe aunt’s son who 1s 





) M. 
3. (1907) LER. 30 Mad. 406: 17 
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a Mathru bandhu. And the next rule would be that when the 
Pithru bandhus are exhausted, we go to the Mathru bandhus. 
Another rule would be that in each sub-class of Atma bandhus 
or among the Pithru bandhus or Mathru bandhus the nearer 
descendant from the common ancestor or from the ancestor of 
equal degree is entitled to preference over a remoter descend- 
ant. This last rule is illustrated by the decision in Muttusami 
v. Muttukumaraswamt where the maternal uncle was preferred 
to the father’s paternal aunt’s son and also by the decision in 
Nucherla Chengtah v. Subbaroya Atyar® where the mother’s 
father’s sister’s son’s son is preferred to the mother’s father’s 
brother's grandson’s son’s son, the latter being a lower descend- 
ant from the common ancestor than the former. If these 
rules fail, we have to resort to other rules; (1) Bandhus ex 
parte paterna are entitled to. preference to those e+ parte 
materna; (2) a claimant in whose relationship two females 
intervene would be postponed to another in whose relationship 
there iş ~aly one female. This is illustrated by the judgment 
of my; A and Venkatasubba Rao, J. in Rami Reddi v. Gangi 
Redds8 and (3) also perhaps to the rule that one who confers 
more spiritual benefit may be preferred to one who does not. 
I may suggest an illustration of the last rule, but as the case has 
not arisen and as I do not wish to prejudge it, I abstain from 
giving the illustration. 


The result is that the Second Appeal must be allowed and 
the decision of the District Judge is reversed and that of the 
District Munsif restored with costs here and in the lower 
appellate Court. l 

I may add that it is so much in accordance with the 
sentiments of Hindus that a man’s descendants should be 
preferred to his collaterals, that the Hindu Law of Inheritance 
Amendment Act (II of 1929) while it followed a right policy 
in elevating a son’s daughter, daughter’s daughter, sister and 
sister’s son above sagothra sapindas, is faulty in that it does 
not provide for the man’s cognate descendants, viz., son’s 
daughter’s son, daughter’s son’s son and daughter’s daughter’s 
son being given preference to the sister, and the sister’s son 
who are only collaterals and it would be in accordance with the 


sentiments of Hindus if the Act is amended on such lines. 


a ee eee ean 
1. (1892) LL.R.16 Mad. 23: 2 M._L.J. 296, 
Mo 325 


2 (1929) 58 L. J. 562. - 
3. (1924) ILL.R. 48 Mad. 722: 58 M.L.J. 562, 
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Even on the principle of spiritual benefit, one’s son’s daughter’s 
son should be preferred to a sister’s son; and even on any 
non-Hindu mode of computation of the steps between the 
propositus and the claimants, the three bandhu descendants 
above mentioned cannot be inferior to the sister’s son and 
ought to precede him, if not the sister. 

Curgenven, J.—I agree. 


B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


Thithi Suryanarayana .. Petitioner*® (Accused) 
v. 
Thota Simhadri .. Respondent (Complainant). 


Penal Code (XLV of 1860), Ss. 99 and 186—Illegal warrant—- Obstruction 
to process-server—Nature of offence—Right of private defence, 


Where it appeared that the warrant while executing which the process- 
server was resisted was an illegal warrant inasmuch as the Court which 
issued it had no power under the law to issue it and the accused was sought to 
be convicted of an offence punishable under S. 186, Indian Penal Code, on the 
ground that he was not entitled to the benefit of the right of private defence, 


Held, that as there was no lawful warrant the accused was not guilty of an 
offence under S. 186 and the question as to whether there was a right of 
private defence did not arise. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Berhampore, dated 
the 28th day of August, 1933 and made in Criminal Appeal 
No. 133 of 1933 preferred against the judgment of the Court 
of the Sub-Magistrate of Ichapur, dated the 12th day of June, 
1933, in C. C. No. 744 of 1932. 

B. Jagannadha Das for petitioner. 

The Public Prosecutor for the Crown. 

The Court made the following 

OrpER.—Both the Courts below found that the warrant 
while executing which the process-server was resisted was an 
illegal warrant inasmuch as the Court which issued it had no 
power under law to issue it. The petitioner has nevertheless 
been convicted of an offence punishable under S. 186 of the 


ay 


* Cr. R.C. No. 85 of 1934. 3rd August, 1934. 
(Cr. R.P. No. 78 of 1934.) 
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Indian Penal Code on the ground that he was not entitled to 
the benefit of the right of private defence in view of the limi- 
tation placed thereon by S. 99 of the Indian Penal Code. This 
consideration is really irrelevant for unless the essential 
ingredients of an offence punishable under S. 186 of the Indian 
Penal Code one of which is the lawful nature of the duties in 
the discharge of which resistance is offered are made out the 
question whether there was a right of private defence or not 
does not arise. For the present case that essential ingredient 
is absent and it follows that the offence had not been 
established. 

The conviction of the petitioner under S. 186 of the 
Indian Penal Code is therefore set aside and the sentence also 
thereunder and he is acquitted. The fine, if paid, should be 
refunded. . 

B.V.V. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. JUSTICE MADHAVAN Nair AND MR. 
Justice REILLY. 


Thathamangalath alias Mallisser1 Illath 
deceased Krishna §Nambudri’s 
daughter Devasana Pathanthadi 
Antharjanam’s children Narayanan 
Nambudri, deceased and three others .. Appellants® (Platn- 
tifs and L. Rs. of the 
Ist Plaintiff) 
v. 
Kattamatath Manakkal Kumaraswami 
Nambudripad’s son Krishna 
Nambudripad and another .. Respondents (De- 
fendanis). 


Malabar Law—Nambudris—Law applicable—Excommunicatton of male 
‘members—A ppoiniment of heir by sole surviving widow—VPaltdtty. 

The Nambudris of Malabar are governed by Hindu Law except so far 
as itis shown to have been modified by usage or custom having the force of 
law, the probable origin of the usage being either some doctrine of Hindu 
Law as it stood at the date of the migration of the Nambudris into Malabar 
or some Marumakkathayam usage. , 

Vasudevan v, The Secretary of State, (1887) I.L.R. 11 Mad. 157, Vishnu 
Nambudiri v. Akkamma, (1910) LL.R. 34 Mad. 496: 20 M.L.J. 938 and 
Narayanan Nambudirt v. Ravunni Nair, (1924) 47 M.L.J. 686, relied on. 
tS 
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Where all the male members of a Nambudri illom were declared to 
be outcastes as a result of a “ kalavicharam” (enquiry into conduct), and the 
other female members having left the illom renouncing their rights the widow 
of the head of the family, who was unaffected by the excommunication, 
appointed an heir with a view to perpetuate the family and this was assented 
to by all the members of the illom, 


Held, that according to usage the sole surviving widow was competent 
to appoint an heir and the existence of a son who was an outcaste at that time 
was no bar to such an appointment. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in Original Suit No. 48 of 
1926. 


P. Govinda Menon for appellants. 


C. S. Swaminadhan for T. S. Anantaraman and P.Naraya- 
nan Nair for 1st respondent. 


K. Kutttkrishna Menon for 2nd respondent. 
The judgment of the Court was delivered by 


Madhavan Nair, J.—This appeal arises ‘out of a suit 
instituted by the plaintiffs to recover properties which are in the 
possession of the defendants. These properties belong to the 
well-known Mallisseri Illom—an ancient and historic Nambudri 
family in South Malabar. This Iom possesses considerable 
properties both inthe British territory of South Malabar and in 
the Cachin State. The suit properties form only a very small 
portion of those situated in South Malabar. The lst defendant 
claims right to the properties under Ex. A, a settlement deed 
executed by one Unnikkali Antharjanam, wife of Mallisseri 
Krishnan Nambudri, by which he was adopted to the Ilom. 
The 2nd defendant is the mother of the 1st defendant. The 
plaintiffs dispute the validity of the adoption and claim the 
properties as the reversionary heirs to the Mallisser1 Iflom. 
The learned Subordinate Judge of South Malabar at Calicut 
upheld the adoption and dismissed the plaintiffs’ suit. 


The following genealogical tree will explain the relation- 
ship of the parties :— l 
Mallisseri Krishnan A ee vere Antharjanam. 





x | x 
RTE. EOE Madhavan Nambudri. Devasena Svin 
Nambudri= Pathanthadi Antharjanam 
Unnimaya. Antharjanam. (2nd Defend- 
| ant). 
Unnikkalf Antharjanam. : Plaintiffs 1 and 2. lst tlefend- 


ant. 
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One Krishnan Nambudri was the karnavan of the 
Mallisseri Ilom about 40 years ago. He died leaving 
behind him his widow Unnikkali Antharjanam and children, 
Parameswaran Nambudri, Madhavan Nambudri, Devasena 
Pathanthadi Antharjanam and Savithri Antharjanam. Para- 
meswaran Nambudri married Unnimaya Antharjanam and 
Unnikkali is their daughter. Madhavan Nambudri died 
unmarried in the year 1921-22. Plaintiffs and the 1st defend- 
ant are the children of Devasena and Savithri, sisters of 
Parameswaran and Madhavan. At the time of the death of 
Krishnan Nambudri, the Mallisseri Illom consisted of his 
widow Unnikkali Antharjanam, his sons Parameswaran Nam- 
budri and Madhavan Nambudri, Unnimaya, the wife of 
Parameswaran Nambudri and their minor daughter Unnikkali. 

The circumstances which led to the adoption of the Ist 
defendant by Unnikkali Antharjanam may now be briefly 
narrated. In 1904 the Rajah of Cochin held a Kalavicharam, 
a Court of Inquiry, in which a considerable number of persons 
were accused of having had illicit intercourse with a Nambudri 
lady named Savithri Antharjanam. As a result of this enquiry 
both Parameswaran Nambudri and Madhavan Nambudri of 
the Mallisseri Illom were outcasted. As Unnikkali, the daughter 
of Parameswaran Nambudri, was born after the date of 
Parameswaran Nambudri’s illicit intimacy with Savithri 
Antharjanam, according to usage she was also expelled from. 
caste along with her father. Thus after the enquiry, the only 
members of the Illom who retained caste were Unnikkali 
Antharjanam and her daughter-in-law Unnimaya. In 1908 — 
see Ex. I, dated the 6th August—the five members constituting 
the Illom executed a family karar by which certain properties 
were set apart for the maintenance of the expelled members, 
Parameswaran Nambudri, Madhavan Nambudri and 
Unnikkali. The remaining properties were handed over to the 
management of Unnikkali Antharjanam and Unnimaya. Besides 
this arrangement relating to the properties, the karar contained 
also another arrangement and this related to the adoption of a 
boy. This arrangement is referred to in paragraph 12 which 


is as follows :— 

x Nos. l and 2 (te., Parameswaran Nambudri and Madhavan Nambudri) 
have authorised Nos. 3 and 4 (Unnikkali Antharyanam and Unnimaya) to 
adopt a boy by the process of adoption or otherwise so that the Illom may 
have a male issue and may prosper. If No. 4 did not consent to take an 
adoption as aforesaid, No. 3 shall have the exclusive right to it.” 
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It was also arranged in the karar that after the death of 
Nos. 1 and 2 the properties held by them should lapse to the 
Illom. Parameswaran Nambudri died some time in 1908-09. 
After bis death, in 1911 a ‘partition karar’ was entered into 
by Madhavan Nambudri, his brother, Unnikkal1 Antharjanam, 
the widow of Krishnan Nambudri, Unnimaya Antharjanam, 
the widow of the deceased Parameswaran Nambudri, and her 


-daughter Unnikkali. As stated in the karar, it was executed 
‘as it was found that it was not possible or convenient for 


Madhavan Nambudri and the rest of the executants to continue 
as members of a joint family. By the advice of well-wishers 


-and relatives of the family No. 1 (Madhavan Nambudri) was 


freed from all kinds of ties with the Illom “ in order that the 


intention of paragraph 12 of the karar (see paragraph 1) may 


be fulfilled.” The karar referred to here is Ex. I executed in 
1908. It was also stated that No. 1 relinquished all the rights 
which he possessed over the Illom, its properties, dignittes, etc., 
in order that he should remove the obstacle that stands in the 


‘way of ‘acting in accordance with the stipulations contained 


in paragraph .12 of the karar’; see para. 3. Under the karar 
Madhavan Nambudri and Unnikkali were given some 
properties with entire rights of alienation in respect thereto. 


“As Unnikkali was a minor, Madhavan Nambudri was to 


manage the properties on her behalf and hand them over to her 


_on her attaining majority. In paragraph 6 of the karar it was 


stated specially that Madhavan Nambudri “ surrendered all the 
rights which he possessed over all the properties situated in 
the British territory and the Cochin State. ried 
and in paragraph 7 it was stated 

« that all these stipulations shall be binding on us as well as on the heirs 
who may come in succession to the Illom in accordance with paragraph 12 of 
the karar. . . . - j 

Parameswaran Nambudri having died and the rights of 
Madhavan Nambudri and Unnikkali to the Illom properties 
having been relinquished under the partition karar, the only 
persons who retained rights to the properties after Ex. II were 
Unnimaya, the widow of the deceased Parameswaran Nam- 
budri, and her mother-in-law, Unnikkali Antharjanam, the 
widow of Krishnan Nambudri. Though she was allowed to 
undergo purification ceremony Unnimaya did not like to 
remain apart from her daughter Unnikkali who had been 
expelled from caste. She therefore by a ‘deed of surrender’ 
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(Ex. III) (Avakasam Ozhimuri) surrendered her rights to 
the family ‘properties and dignities for a money consideration 
and this was executed in favour of the only remaining member 
of the Illom, Unnikkali Antharjanam. Madhavan Nambudri 
died in 1921-22. In 1915 Unnikkali Antharjanam executed a 
deed of settlement, Ex. A, and by it adopted the Ist defendant. 
After stating in paragraph 1 that she has become the exclusive 
heir and manager to the Mallisseri Illom and its properties, 
she stated in paragraph 2 of Ex. A that, in order to avert the 
line becoming extinct and in order to carry out the stipulations 
of paragraph 12 of the karar of 1908, that is Ex. I, she has 
appointed—‘adopted’ in the document is wrong translation— 
and accepted the minor named Krishnan .... . as 
heir to the Mallisseri Illom and its properties and to the 
titles and dignities such as exclusive urayma, joint urayma 
and so forth. This adopted boy is the Ist defendant. In 
paragraph 3 of the karar it was stated that ) 
“the adopted Krishnan when he attains marriageable age should | enter 
into marriage so as to beget heir to the said Mallisseri Illom. ” 

The adoption of the Ist defendant effected in the above 
circumstances was upheld by the learned Subordinate Judge on 
various grounds. He held that what Unnikkali Antharjanam did 
was not to adopt the Ist defendant to any particular individual 
as under the Hindu Law, but what she did was to appoint him 
an heir to the Mallisseri Illom and that she was entitled to do 
this both under the various documents above referred to and 
also, apart from them, under the special law applicable to the 
Nambudris, she happening to be the last female member of the 
Illom. He also held that Unnikkali Antharjanam became 
the full owner of the Mallisseri Illom properties under Exs. II 
and III and as such she had absolute rights to convey them to 
the Ist defendant and that 


“even if Ex. A is not to be treated as a ceed of adoption it can be 
treated as a deed of conveyance under which the last owner of the suit pro- 
perties assigned all her interest in the same in favuur of the lst defendant.” 


He ended the judgment by pointing out various other 
difficulties which the plaintiffs had to meet before they could 
succeed in the suit. 

In appeal, Mr. Govinda Menon on behalf of the spat: 
contended that so long as Madhavan Nambudri was in existence 
Unnikkali Antharjanam could not adopt, that she had not become 
the last female member of the Mallisseri Illom to entitle her to 
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appoint an heir to the Illom even under the Nambudri Law and 
that, as power to adopt was given both to her and Unnimaya 
jointly, adoption by Unnikkali alone is invalid. He also contend- 
ed that Unnikkali Antharjanam had only a widow’s estate in 
the Illom properties and that Ex. A as a deed of conveyance is 
invalid. His other contentions related to the difficulties which 
according to the learned Subordinate Judge stood in the way of 
the plaintiffs’ success even in the event of the adoption being 
held invalid. 

At the very outset it may be mentioned that if the Ist de- 
fendant’s adoption were governed by the principles of the Mitak- 
shara Law then the adoption would be invalid, for under that 
law the adoption by a widow is made to an individual and no 
adoption can be made so long as Madhavan Nambudri was 
alive; and further, it will be a question whether the widow, +.e., 
the mother, could be validly authorised to adopt by her children 
as in the present case. It is unnecessary to discuss these ques- 
tions as it is conceded that if the adoption is to be tested by the 
principles of the ordinary Hindu Law then it may be held to be 
invalid on one or all of the grounds urged by the appellants’ 
counsel; but what is argued by the respondents’ counsel is that 
what has taken place in the present case is not adoption as 
understood in Hindu Law but appointment of an heir to an 
illom by its last female member to prevent its extinction, and 
that this is justified under the law applicable to the Nambudris. 
Having regard to the above arguments the questions arising for 
determination are: (1) What is the true nature of the adop- 
tion of the 1st defendant by Unnikkali? that is, is it an adoption 
as understood in the Law of the Mitakshara or is it something 
different, to which considerations arising under the Mitakshara 
Law will not apply? (2) Whether the adoption is valid in 
whichever sense it is understood? 


To grasp the true nature of what was done by Unnikkalt 
Antharjanam under Ex. A, we have first to see what she and 
Unnimaya, the wife of Parameswaran Nambudri, were 
authorised to do by the male members under Ex. I. Paragraph 
12 of that document is very explicit. It says that 
“Nos. land 2 have authorised Nos. 3 and 4 to adopt a boy by the process of 


adoption or otherwise, so that the iHom may have a male issue”. (The italics 
are ours.) 


It follows from this direction that the object of the 
adoption was to get an heir to the illom and not to any, 
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particular individual as under the Hindu Law, so that if 
a boy is adopted he will be the Illom’s heir and not the 
heir of the last male owner. This stipulation contained in the 
karar is referred to again in Exs. II and III. It was under 
Ex. A, styled a ‘deed of settlement, that Unnikkali acted on 
the authority conferred upon her by Ex. I and adopted the 1st 
defendant. What she purported to do and actually did appears 
to be perfectly clear from its terms which have been already 
quoted. After stating that by virtue of Exs. II and III she has 
become the “exclusive heir and manager to the Illom (Mallis- 
seri) and its properties” she says in paragraph 2 that 

“in order to avert the Illom becoming extinct as there is no chance of any 
heirs being born to it she consulted her relatives who advised her to actin 
accordance with the stipulations contained in paragraph 12 of the karar 
(Ex. D)”. 


The paragraph concludes with this important statement: 


“Hence I have appointed and accepted the mino: named Krishnan (lst 
defendant) the son of the said Nambudri as heir to the Mallisseri Illom and 
tts properties.” (The italics are ours ) 


The portion italicised shows that what Unnikkali 
Antharjanam did was this, vig., that she appointed the 
Ist defendant as heir to the Illom as she was authorized 
to do so under paragraph 12 of Ex. I. In paragraph 3 of 
Ex. A there is a direction that when the Ist defendant 
attains marriageable age he should marry so as to beget heir to 
the said Mallisseri Illom. The lst defendant was appointed 
an heir to the Ilom under Ex. A and he in his turn was asked 
to get heirs to the Illom by marriage. Thus from the docu- 
ments it becomes clear that what really took place under the 
designation of adoption was the appointment of an heir to the 
IHom by Unnikkali Antharjanam. 

The learned counsel for the respondents argues that this 
form of adoption consisting in the appointment of an heir to an 
Illom by the last female member for begetting issues to perpe- 
tuate the Illom, invalid though it is under the Hindu Law, is 
sanctioned by the law and usage prevailing amongst the 
Nambudris and is therefore valid. The appellants’ learned 
counsel meets the argument by saying that, even under what is 
claimed to be the Nambudri Law, the appointment of an heir 
to perpetuate an Illom when there is an attaladakkam heir in 
existence is invalid. On this point he further contends that 
Unnikkali Antharjanam was not the last surviving female 
member of the Illom when she made the adoption. 
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The important question for determination is what is the 

law applicable to the Nambudris generally and whether the 
adoption in question, the nature of which we have explained 
above, is sanctioned by the law prevailing amongst them. The 
whole question of the law relating to the Nambudris was very 
fully discussed in Vasudevan v. The Secretary of State for 
Indiai. In that case the question arose ina suit to declare the 
Crown to be entitled to the property of one Thammarasseri 
llom on the death of defendant 1 notwithstanding the disposi- 
tion made by that defendant in favour of defendant 2. 
The defendants were Nambudri Brahmins. In 1872 defend- 
ant 1 and her mother, the sole surviving members of their 
Illom—there being no attaladakkam heirs—appointed defend- 
ant 2 to be heir to their Illom and to marry and raise up 
issue for it. Defendant 1 had previously been given in 
sarvaswadhanam marriage to a member of another Illom who 
however had died without issue. The case of the plaintiff was 
that the appointment of defendant 2 was invalid, that 
defendant 1 was without heirs, and that therefore the property 
of the Illom would escheat on her death to the Crown. In 
deciding the point which they decided against the plaintiff the 
learned Judges discussed the general question, vtis., what was 
the law applicable to the Nambudri Brahmins of Malabar and 
whether under that law the appointment of defendant 2 as heir 
to the Illom by defendant 1 was valid? On the first point 
they came to the conclusion that the Nambudri Brahmins 
migrated to Malabar before the Mitakshara had been written 
and that they are governed by Hindu Law, 
“except so far as it is shown to have been modified by usage or custom 
having the force of law, the probable origin of the usage being either some 
doctrine of Hindu Law as it stood at the date of the settlement, though now 
obsolete, or some Marumakkathayam usage.” 

This statement of the law has been accepted in the subse- 
quent decisions of this Court; see Vishnu Nambudiri v. 
Akkamma2 and Narayanan Nambudiri v. Ravunnt Nair3. This 
being their view, before deciding the second point, they issued 
a commission to the Munsifs in South Canara and in North 
and South Malabar to take evidence as to 


“ what are the rights and powers of a lady in a Brahmin Illom who has 
survived all the male members of the Illom, and who has no known attala- 


~~ n 





1, (1887) I.L R. 11 Mad. 157. 
2. (1910) LL R. 34 Mad.'466: 20 M. L.J. 938, 
3. (1924) 47 M.L.J. 686, 
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dakkars, as to the disposal of the property of the illom and the adoption of 
members to continue the family.” 


A commission was also issued from the High Court to the’ 


High Court of Travancore and the Appeal Court of Cochin for 
the elucidation of this question. After receiving the evidence 
elaborately discussed in the judgment, they’ came to the conclu- 
sion that there was a custom to the effect that the sole surviving 
Antharjanam of a Nambudri Illom is entitled to appoint an heir 
in order to perpetuate her illom. This form of affiliation is 
referred to both by Mr. Ramachandra Aiyar (see Chap. V, 
S. 85) and Mr. Wigram (see Chap. I) in their books on 
Malabar Law. Both these writers refer to the appointment of 
an heir as akin to the Kritrima form of adoption in force in 
the Mithila country. The learned Judges refer to these facts 
in the course of the judgment. If the decision in Vasudevan 
v. The Secretary of State for Indial applies to this case, there 
can be no doubt that the adoption of the Ist defendant should 
be held to be valid. 

But it is contended that the decision is inapplicable because 
in the case before us when Unnikkali Antharjanam made the 
adoption an attaladakkam heir did exist, which was not the 
case in Vasudevan v. The Secretary of State for Indial and fur- 
ther, the widow cannot be said to be the sole surviving member 
of the illom as there were also other members living at the time. 
It is true that there were no attaladakkam heirs in Vasudevan 


v. The Secretary of State for Indial and the learned Judges did 


not decide the question whether a widow can adopt when there 


are such heirs asit was not necessary for the purposes of the- 


case before them. But it is interesting to note the opinion of 
the learned Judges as regards the evidence bearing on the point. 
After saying ‘it is not suggested that there are attaladakkam 
heirsin this case,’ they say that ‘the bulk of evidenceis in favour 
of her power’. The inclination of the learned Judges’ view, 
though the question is left open, seems to be that, even though 
an attaladakkam heir exists, the sole surviving widow of a 
Nambudri illom can appoint an heir to the illom; see Mr. 
Justice Sundara Aiyar’s book, p. 227. It is not necessary to 


discuss this point any further as in our view, having regard to. 


the circumstances that took place before the adoption, it must be 
held that Madhavan Nambudri has ceased to be an attaladak- 
kam heir who can object to the adoption because of the 


—< 
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important fact that he had become an outcaste as a result of 
excommunication and also of the further fact that he had 
authorised the adoption severing all his ties with the illom 
under the documents already referred to. Here it may be 
stated it is nobody’s case that either Madhavan Nambudri or 


for that matter any other members of the family objected to 


the adoption. The following passage from the Hindu Law of 
Adoption by Sircar has a bearing on the question under discus- 
sion. The learned author says (page 197) : 


« You will bear in mind that the character of sonship consists in the 
capacity to take the heritage and the capacity to present funeral oblations, the 
two together constitute the status of a son; apostates and outcastes who do 
not possess the lattcr capacity, cannot, therefore, fill the full character of a 
son according to Hindu Law. A man having a son of that description cannot 
but be regarded as ‘sonless’ in the contemplation of Hindu Law. It would 
therefore appear that the existence of such a son does not debar the father 
from adopting a son.” 

It would therefore follow that the existence of Madhavan 
Nambudri cannot be considered to be a legal impediment to the 


adoption of the Ist defendant. 


The next question is whether Unnikkalt Antharjanam when 
she adopted the Ist defendant was the last surviving female 
member of the illom. Having regard to the circumstances of 
the case there cannot be any doubt on this point. From the 
facts already narrated at the commencement of the judgment 
it will appear that, at the time of the adoption, Parameswaran 
Nambudri had died, Madhavan Nambudri was alive but being 
an outcaste had left the illom renouncing, as we have seen, all 
his rights and dignities and taking away some properties for 
his maintenance. So also Unnimaya, the wife of Parames- 
waran Nambudri, and her daughter had left the illom 
renouncing their rights. In the very first arrangement effect- 
ed, that is, Ex. I, soon after the excommunication, the only un- 
polluted members of the family, namely, Unnikkah, the widow, 
and her daughter-in-law Unnimaya, were authorised to adopt a 
boy by all the members. In the next arrangement Madhavan 
Nambudri and Unnikkali, the excommunicated daughter of 
Parameswaran Nambudri, severed their connection with the 
illom. Then there remained in the illom only two female 
members, the wife of the deceased Parameswaran Nambudri, 
and Unnikkali, the widow. These had not come under the ban 
of excommunication. But of these two, in 1911 Unnimaya, 
feeling herself polluted by having taken prohibited food in 
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company of her child, left the family surrendering her rights 
for a consideration. It is clear that all these arrangements 
were made to facilitate the adoption of a boy, and when 
Unnimaya left the illom the adoption of a boy by Unnikkali 
and his subsequent life in a pure atmosphere were the upper- 
most thoughts in her mind. All the members of the illom 
having surrendered their rights and left the illom, the only 
person who could adopt an heir to the illom to perpetuate it was 
Unnikkali, the widow of Krishnan Nambudri, and being thus 
left the sole individual to give effect to paragraph 12 of Ex. I 
she adopted the 1st defendant. We cannot accede to the argu- 
ment of Mr. Govinda Menon that to become the sole surviving 
member of the illom all its other members should have ceased 
to exist by reason of death. In our opinion the present case 
clearly falls within the principle of the decision in Vasudevan 
v. The Secretary of State for Indial and therefore it should be 
held that the adoption of the Ist defendant is valid. In this 
connection we may observe, as held in a subsequent decision, 
viz., Kesavan Unni v. Nicholasg, that the usage among Nam- 
budris permitted a male and two females of an illom to validly 
afhliate another by requiring a member of another illom to 
marry and beget issue for the first illom. 

It being our view that, apart from the documents which 
authorised her to adopt, Unnikkali Antharjanam had inherent 
power to adopt under the Nambudri Law, the question raised 
by Mr. Govinda Menon whether the authority to adopt 
jointly given to Unnimaya and Unnikkali can be legally exer- 
cised by Unnikkali alone, does not arise for consideration. But 
it may be stated that Unnimaya had surrendered all her rights 
in the illom properties under Ex. III. 

In the view that we take of the case it is also not necessary 
to decide the question whether Ex. A, the deed of adoption, 
can be regarded as a deed of settlement entered into between 
Unnikkali and the Ist defendant, the alternative ground on 
which the Lower Court has based its decision. 

For the above reasons the decision of the Lower Court is 
confirmed and this appeal is dismissed with costs. It is in- 
teresting to note that the validity oF the adoption has been 
upheld in the Cochin Courts. 





B. V. V. Appeal dismissed. 
, 1. (1887) LL.R. 11 Mad. 157. 2. (1912) 23 M.L.J. 165, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—MR. Justice VARADACHARIAR AND MR, 
JUSTICE Burn, 


Indian Equitable Insurance Company, Limited, 
Calcutta .. Appellants* 
(Defendants) 
v 


Onkarappa, minor, by guardian Mr. P. Ragha- 

vendrachari, appointed by order, dated 

10th October, 1933, in C.M.P. No. 2807 of 
1933 .. Respondent 
(Plaintiff). 


Life Assurance—Policy—Lapse—Revival of policy—Declaration by 
assured for revival—Misstatement in—Policy whether vitiated. 


A person insured his life in 1920 with the appellant company. ‘The pre- 
mium due for 1924 remained unpaid even after the period of grace, t.e., 2nd 
April, 1924 The assured was sent a notice of lapse by the company and he 
sent up a declaration on 9th April, 1924, as required by the rules, to revive his 
lapsed policy. The rule provided that ıt could be revived “on furnishing satis- 
factory evidence of continued good health and on payment to the company of 
all premiums due with interest at the rate of 6 per cent. per annum up to the 
date of re-instatement.” The company accepted the declaration and payment, 
and the policy was revived. The assured died in October, 1924, of acute 
dyspepsia. The company having come to know that he had dyspepsia even 


"in January, ie., before the declaration was sent by him, pleaded that the 


revival was invalid as the same was obtained by a misstatement ona material 
particular, 


Held, that the revival was not in the circumstances, invalid. 


The printed slip supplied by the company for being signed by tke assured 
for revival will not put the assured on sufficient notice as to the degree of care 
he is expected to exercise. 


Even judged by the severer test applicable to an original proposal, there 
was no misstatement in the declaration when the assured mentioned that he 
was contining in good health, as the doctor did not then diagnose his attack as 
one of an acute nature and the patient got over it easily. 


Quaere: Whether the revival is a new contract whose validity is to be 
tested by the same considerations as are applicable to an original praposal. 


Appeal against the decree of the District Court of 
Bellary in O. S. No. 7 of 1928. 


P. Satyanarayana Rao for appellants. 

T.R. Arunachallam for respondent. 

The judgment of the Court was delivered by 
Varadachariar, J.—The plaintiffs father took out an 


insurance policy on his life in the defendant Company in 1920. 





*Appcal No. 375 of 1928, 2nd August, 1934, 
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The premium was payable annually, but the payment due in 
March, 1924, was allowed to remain unpaid even after the 
expiry of the period of grace, i.e., even after the 2nd April. 
When the Company gave the assured a notice of lapse on the 
9th April, the assured sent in the declaration Ex. V as required 
by the rules of the Company and the terms of the policy, 
according to which the policy could be revived “on furnishing 
satisfactory evidence of continued good health and on the pay- 
ment to the Company of all premiums due with interest at the 
rate of 6 percent. per annum upto the date of re-instatement,” 
It would appear that the policy in this case had even by the 
date in question acquired a surrender value but it is unneces- 
sary to base any conclusion on that circumstance, because the 
declaration was made within the time allowed even in respect 
of policies which had not acquired such surrender value. The 
declaration and payment were accepted by the Company and the 
policy was revived. The assured died in October, 1924, and 
when the claim was sent in on behalf of the plaintiff, the claim 


was accompanied by the following certificate given by the 


doctor under whose treatment the assured was just before his 
death: 


«Mr, Saranappa was suffering from acute dyspepsia from the beginning 
of August, 1924 to the end of September, 1924 and succumbed to it on the 4th 
October, 1924. He had slight attack of the same in the last week of . January, 
1924, but got over it by undergoing treatment for over a month.” (Ex I.) 

On receipt of this certificate, the Company thought 
of raising the question whether at the date of Ex. V Sara- 
nappa was justified in making the declaration that he had 
continued in good health because, according to Ex. I, he had 
had an attack of dyspepsia between January and March, 1924. 
They accordingly put further queries to the doctor to which 
he replied by the letters Ex. II series, giving more detailed in- 
formation as required by them, but they do not really carry the 
matter very far. 


The chief argument of Mr. Satyanarayana Rao here, on 
behalf of the Insurance Company who is the appellant, is that 
the statement in Ex. V is a misstatement on a material parti- 
cular and the position must be judged of on the same 
principles as will govern misstatements in the original 
proposal. It is unnecessary for the purpose of the present case 
to consider how far the observations to which Mr. Satyanara- 
yana Rao referred from the decision reported in Hendler v. 
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Mutual Reserve Fund Life Association! support his contention 
that a revival must be judged of by the same consideration as 
govern the original proposal because a revival is really a new 
contract. He has still to show that in Ex. V there isa wilful 
misstatement on a material particular. He asks us to hold that 
the reference to continued good health implies that there has 
been nothing seriously wrong with the man for a continuous 
period of time and not merely that at the time that he made 
the statement he was in good health. The form is a printed 
slip supplied by the Company and it is not by any means very 
clear that persons who are called upon to sign that statement 
are really put upon sufficient notice as to what it is that the 
Company expects them to state. The distinction between this 
kind of form and the elaborate queries which are put to any 
person when he makes a proposal for the first time to the 
Company is very marked and it is scarcely fair that Insurance 
Companies should without putting the assured on sufficient 
notice as to the degree of care that they are expected to exer- 
cise in making a statement like Ex. V, or the kind of 
information that they are expected to give, be permitted to take 
advantage of any ailment that he might have had once upon a 
time between the date of the original policy and the date of 
the declaration for the purpose of revival. But even judged by 
the severer test which Mr. Satyanarayana Rao requires, we are 
by no means satisfied that there has been any misstatement in 
Ex. V. Even according to the doctor’s opinion, the assured 
only suffered from a mild attack of dyspepsia between January 
and March and in the very first certificate Ex. I the doctor 
added that the patient had “got over it by undergoing treat- 
ment,” and this is obviously shown by the fact that as shown 
in Ex. Il-a while the assured continued under his treatment up 
to Ist March, 1924, the treatment stopped thereafter, and Ex. V 
is sent more thana month after the cessation of the treatment. 
Under these circumstances it is not reasonable to hold that the 
assured had made any kind of misstatement in Ex. V and much 
less that he had made a wilful misrepresentation. On this 
short ground the appeal fails and is dismissed with costs. 


K. C. Appeal dismissed. 





1. 90 Law Times 192, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE V ARADACHARIAR. 


V. Kuppuswami Pillai .. Appellant* (Defendant) 
v: 
Jayalakshmi Ammal .. Respondent (Plaintiff). 


Will—Testator bequeathing his daughter-in-law a lunited interest in hts 
property—Remainder after her to go to other persons—Limited owner not 
existing at the date of the death of the testator—Ditsposition of limited 
interest to person not born void—Succession Act (X of 1865), S. 100— 
Whether the invalidity cured by Bequests and Transfers Act (VIII of 1921) 
—The Hindu Wills Act (XXI of 1870), Ss. 2 and 3—T heir effect. 

Where the plaint:ff sued for a declaration that certain alienations made by 
her deceased husband were inoperative beyond his lifetime on account of a 
will of her father-in-law by which her husband was given only a life-interest 
in the properties in question and after him she was given a life-interest by 
way of remainder and after her death the remainder was to go to certain 
other persons, and the objection was that as she was not in existence at the 
testator’s death and as the gift under the willin her favour was not of the 
full interest in remainder, that disposition was void, 

Held, that the disposition in favour of the plaintiff under the will was 
void under S.100 of the Succession Act of 1865 (corresponding to S. 113 of the 
Succession Act of 1925) and that that invalidity was not prevented or cured 
by Act VIII of 1921. Therefore the plaintiff could not maintain the suit. 

Dinesh Chandra Roy Chowdhury v., Biraj Kamins Dasee, (1911) 1,L.R. 39 
Cal, 87, distinguished. 

The combined effect of Ss. 2 and 3 of the Hindu Wills Act is thata 
disposition permitted by the Succession Act may be invalidated, but a 
disposition invalid under the Succession Act cannot be validated by any rule 
of Hindu Law (Sivasankara Pallas v. Subramanta Prllat, (1908) LL.R 31 Mad. 
517 at 521). See also Soundararajan v. Natarajan, (1920) I.L.R. 44 Mad. 446: 
40 M.L.J. 354. 

Whatever may be the reason for the omission of S. 100 from Act VIII of 
1921, which deals only with the law applicable in the City of Madras, ıt is not 
possible to hold that meiely by reason of this omission, the express declara- 
tion inS.2o0f the Hindu Wills Act making S. 100 applicable to Hindu wills 
in the City of Madras must be deemed to have been taken away. This will be 
carrying the doctrine of repeal by implication far heyond its legitimate limits, 


On appeal from the judgment of the Hon’ble Mr. Justice 
Stone, dated 3rd May, 1933, in the exercise of the Ordinary 
Original Civil Jurisdiction: of this Court in C. S. No. 481 of 
1927, 

S. Duraiswanu Atyar, Sruuvasaraghavan and Thiagarajan 
for appellant, 

K. Narasimha Atyar for respondent. 

The judgment of the Court was delivered by 

Varadachariar, J.—Plaintiff sues for a declaration that 
certain alienations made by her deceased husband are inoperative 


* O. S. Appeal No. 83 of 1933, 15th March, 1934, 
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beyond his lifetime. She contends that under the will of her 


father-in-law (Ex. A, dated 28th August, 1901) her husband 


was given only a life-interest in the properties in question, that 
she was given a life-interest by way of remainder, after her 
husband’s death, with a further gift by way of remainder, after 
her death, to certain other persons. In this appeal we are 
concerned only with one of the husband’s transactions, viz., a 
mortgage, dated 5th May, 1921, in favour of the Ist defendant. 
The Ist defendant, who is the appellant, contends that as the 
plaintiff was not in existence at the testator’s death and as the 
gift under Ex. A in her favour is not of the full interest in 
remainder, that disposition is void under S. 100 of the Indian 
Succession Act of 1865 (corresponding to S. 113 of the 
Succession Act of 1925) and that the plaintiff therefore cannot 
maintain the suit. The learned Judge on the original side held 
that as a result of Act VIII of 1921 the disposition in favour 
of the plaintiff was valid and he has accordingly given her a 
declaration in terms of her prayer in the plaint so far as the 
mortgage in favour of the Ist defendant is concerned. 


The judgment under appeal proceeds on the footing that 
the disposition would have been void under the Succession Act, 
but it holds that this result is “ prevented by the Act of 1921, 
because that saves bequests from being defeated by the fact of 
non-existence at the time of death’. This line of argument 
was not pressed on us by the learned counsel for the respondent, 
apparently because it does not give sufficient effect to the word 
“only” which is deliberately used in S. 3 of the Madras Act 
I of 1914 and India Act VIII of 1921. As is well-known, the 
object of that legislation was to do away with the rule in the 
Tagore casel and care was accordingly taken to indicate by the 
word “only” that this was all that was intended. It was not 
its purpose to do away with other statutory provisions, if and 
so far as such provisions governed Hindu wills. But as the 
Act was to apply to the whole of the Presidency and there was 
no statutory restrictions governing Hindu wills outside the 
Presidency town, it was considered expedient to embody in the 
Act itself the rule against perpetuities. The effect of this 
legislation will be dealt with more fully later on. It may, 
however, be observed at this stage, that S. 100 of the Succession 
Act applies to several communities who are not governed by 
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any rule prohibiting gifts in favour of unborn persons merely 
on the ground of their non-existence and the removal of this 
prohibition in the case of Hindus can only put them on the 
same footing with those communities (so faras that section 
applied to Hindus) and not preclude or defeat the operation 
of S. 100. 

It was suggested before us on behalf of the respondent 
that even under the law as it stood prior to 1914, the provision 
in favour of the son’s wife would not offend the rule laid 
down in the Tagore casel, ‘because their Lordships of the Privy 
Council have in that case made a reservation in favour of 
family settlements. It is unnecessary to deal with this question 
as we propose to rest our decision on the provisions of S. 100 of 
the Indian Succession Act of 1865. As observed in Stvasankara 
v. Subramanta2 the combined effect of Ss. 2 and 3 of the 
Hindu Wills Act is that a disposition permitted by the Succes- 
sion Act may be invalidated, but a disposition invalid under 
the Succession Act cannot be validated by any rule of Hindu 
Law. See also Soundararajan v. Natarajan. 

In the arguments before us Mr. Narasimha Atyar, the 
learned counsel for the respondent, contended that notwith- 
standing S. 2 of the Hindu Wills Act, S. 100 of the Succession 
Act of 1865 must not be held to invalidate the bequest in ques- 
tion, if it would be otherwise valid under the Hindu Law and 
he relied on the decision in Dinesh Chandra Roy Chowdhury v. 
Biraj Kamini Dasee4 in support of this contention. If this 
contention were correct, he was unable to suggest how any 
effect could be given to the express declaration in S. 2 of the 
Hindu Wills Act making S. 100 of the Succession Act applicable 
to Hindu wills of the class therein described. As pointed out 
in Radha Prasad v. Ranimont Dast5 the legal effect of that 
declaration is to write that section into the Hindu Wills Act. 


The argument based upon Dinesh Chandra Roy Chow- 
dhury v. Biraj Kamini Dasee* is not really supported by that 
decision. The disposition there in question had been made by 
a testator to the would-be wife of his son. The son married 
only after the testator’s death, but the girl he so married had in 
fact been born before the testator’s death. The disposition 


m 





1. (1872) L R. I.A. Suppl. Vol. 47. 2. (1908) I.L.R. 31 Mad. 517 at 521. 
3. (1920) I. L. R. 44 Mad. 446 at 461 bottom and 462 top, 469 and 470: 
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was therefore not in favour of an unborn person (in which 
case it might be invalid according to the decision in Radha 
Prasad v. Ranimont Dasi!) and the only objection raised was 
that the lady did not answer the description of ‘“‘son’s wife” at 
the date of the testator’s death. In these circumstances, the 
transfer would be void under the first part of S. 99 of the 
Succession Act, but it would be valid under the exception to 
that section, if the relationship of the daughter-in-law could be 
held to fall within the meaning of the word “ kindred ”, On 
behalf of the party who attacked the validity of the disposition, 
it was contended that the exception to S. 99 cannot be availed 
of in that case, as the result of that course would be to enable 
a Hindu testator to make a disposition which he could not have 
made before 1870 and this, it was contended, was opposed to 
S. 3 of the Hindu Wills Act. The judgment of Mukerjee, J. 
in that case therefore deals mainly with S. 3 of the Act and 
not with S. 2. The appellant’s argument was repelled on two 
grounds: (1) that the disposition then in question was valid 
even under the Hindu Law as held in Nafar Chandra Kundoo 
v. Ratan Mala Debia and that there was accordingly no con- 
travention of S. 3 of the Hindu Wills Act, (2) that if S. 99 
of the Succession Act should be held applicable, it must apply 
as a whole, z.¢., including the exception and that the disposi- 
tion was therefore valid under the exception to S. 99. This 
being the effect of the gudgment, it does not seem to us right 
to attach undue significance to, the guarded observation of 
Mukerjee, J. at the bottom of page 95 that “ possibly the true 
intention was to make neither the rule nor the exception 
applicable to Hindus,” or to the expression (on page 94) of an 
‘inclination’ in favour of the view that 


«Thetrue intention of the legislature was to leave matters where they 
were before the enactment of the Hindu Wills Act.” 


As poifited out already, this view fails to give effect to 
S. 2 of the Hindu Wills Act and is opposed to the decision of 
this Court in Stvasankara Pillai v. Subramania Pillai. 


Mr. Narasimha Atyar advanced another contention based 
on the fact that both in Madras Act I of 1914 and in (India) 
Act VIII of 1921, S. 100 of the Succession Act has not 
been reproduced while S. 101 (enacting the rule against 





1. (1910) I L.R. 38 Cal. 188. 2. (1910) 15 C.W.N, 66. 
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the objection of ultra vires in respect of the Madras Act, the 
Indian legislature merely reproduced the language of the 
Madras Act. Whatever may be the reason for the omission 
of S. 100 from Act VIII of 1921, it is not possible to hold 
that merely by reason of this omission, the express declaration 
in S. 2 of the Hindu Wills Act making S. 100 applicable to 
Hindu wills in the City of Madras must be deemed to have 
been taken away. This will be carrying the doctrine of repeal 
by implication far beyond its legitimate limits. 

Though it may not be permissible to refer to later legisla- 
tion to control the effect of a clear enactment in an earlier 
statute, it is, in the circumstances above explained, not without 
significance that when the attention of the legislature was 
pointedly directed to this subject in 1929, it made the position 
, clearer by Act XXI of 1929, S. 13 of which subjects the power 
of disposition given by. ‘ VHI of 1921 to the limitations 
contained in S. 113 of the accession Act of 1925 (corre- 
sponding to S. 100 of the Succession Act of 1865). It is true 
that this Amending Act (by S. 11) extends S. 113 of the 
Succession Act even to dispositions outside the City of Madras 
and to this extent makes a new provision. But the importance 
of Ss. 11 and 13 of the Act of 1929 lies in this, that they 
indicate that the legislature did not consider it inappropriate to 
apply S. 113 to Hindu wills. This is also clear from the fact 
that by S. 3 of Act XV of 1916 and by S. 57 of the Succession 
Act of 1925, this provision has been made applicable to Hindu 
wills. There is accordingly no reason for assuming that 
Act VIII of 1921 intended to repeal by implication so much of 
the Hindu Wills Act as applied the corresponding provision in 
the Succession Act of 1865 to Hindu wills in the City of 
Madras. 

We are therefore of opinion that the disposition in favour 
of the plaintiff under Ex. A is void under S. 100 of the 
Succession Act of 1865 and this invalidity is not prevented or 
cured by Act VIII of 1921. The appeal must therefore be 
allowed and the suit dismissed even as against the appellant. 
The appellant will have the costs of this appeal but we do not 
propose to interfere with the order as to costs of the trial 
Court. 


K.C. Appeal allowed. 
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[FULL BENCH. } 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] i 
PRESENT :—Sır HorRACE OWEN Compron BEASLEY, Kt., 
Chief Justice, Mr. JustTIcE RAMESAM AND Mr. JUSTICE 
SUNDARAM CHETTY. 


The Commissioner of Income-tax, Madras .. Petitioner* 
V. 
Sriman Madhwa Siddhantha Onnahini 
Nidhi, Ltd. ‘ .. Respondents. 


Income-tax Act (XI of 1922), S.10 (2) (iii) Explanatron—A pplicability 
—Company carrying on banking business—Articles of Association providing 
for payment of guaranteed interest on share captial—Amount paid whether 
exempt from assessment, 

The assessee company, which was started'to enable its shareholders to 
save money, conducted an ordinary banking business among the public. The 
Articles of Association of the company provided that the paid-up capital of 
the shareholders was to carry guaranteed interest at a certain rate and that 
the net income earned by the company after deducting the cost of the estab- 
lishment, the incidental charges and the interest payable to the shareholders 
was to be treated as the company’s profits. The company claimed that the 
guaranteed interest paid to the shareholders on the paid-up share capital was 
not liable to be assessed to income-tax., 

Held, that there being no recurring subscriptions the case did not fall 
within the explanation to S. 10 (2) (ttt) of the Indian Income-tax Act and the 
company was not entitled to the exemption claimed. 

Commissioner of Income-tax, Madras v. Madura Hindu Permanent 
Fund, Ltd., (1932) LL.R. 56 M. 415: 64 M. L.J. 260 (F.B ), distinguished. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

I have the honour to refer the following case for the decision 
oí the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). 


2. The petitioner is a limited company registered on 5th 
December, 1881, under the Indian Companies Act (X of 1886). Its 
authorised capital is Rs, 3 lakhs divided into 12,000 shares of 
Rs. 25 each. The subscribed? and paid-up capital on 30th 
November, 1932, was Rs. 2,47,475 (9,899 shares). The objects of 


the company as set out in its Memorandum and Articles of 


Association are: 
(1) to enable shareholders to save money, 





* O. P. No. 33 of 1934. 4th May, 1934. 
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(2) to grant loans on jewels, landed property, Government 
promissory notes and other approved securities, 

(3) to receive fixed deposits from the public on such terms 
and conditions as may be fixed by the Managing Committee from 
time to time (Art. 19), 

(4) to make a permanent provision for payment of a grant-in- 
aid to ihe Sriman Madhwa Siddhantha Onnahini Sabha, and 

(5) to do ali.such other things as are incidental or conducive 
to the attainment of the above objects. 


Under Art. 2 (b) of the Articles of Association the full amount 
of capital due on a share is to be paid in one lump sum. Accord- 
ing to Art. 5 (a) the paid-up capital of the shareholders is to carry 
guaranteed interest at the rate of 64 per cent. per annum. 
“tnder Art. 5 (b) the net income earned by the Company 

ter deducting the cost of establishment, the other incidental 

barges and the interest payable under Art. 5 (a) is to be treated 
as the Nidhi’s profits for the year. According to Art. 5 (d) the 
interest above referred tois payableimmediately after the expiry of 
the year (30th November). Art. 6 (b) provides that a shareholder 
may, with the sanction of the Directors, transfer the whole of his 
paid-up capital on any particular share or shares to any other 
person. According to Art. 7 (a) the shareholder or his heir and 
legal representative or his registered nominee is entitled to with- 
draw the whole or any part of his share capital after giving 
6 months’ previous notice. In such a case the shareholder is to be 
paid also the interest accrued on the share capital up to the date of 
withdrawal under clause (b) of Art. 7. Art. 19 authorises the 
Company to receive deposits from the public and Art. 20 to give 
loans both to the shareholders and non-shareholders. The 
petitioner is not a mutual benefit society. A copy of the Memo- 
randum and Articles of Association is filed, marked Ex. A. 

3. For the assessment of 1933-34 (previous year—year ending 
30th November, 1932) ihe petitioner Company filed the return of 
income on 14th June, 1933, showing therein a net income of 
Rs. 27,163 from business. In arriving at this figure the petitioner 
company added back, amongst other things, to the net profit dis- 
closed by its accounts Rs. 16,569 being the ‘guaranteed interest’ 
paid to its shareholders on the paid-up share capital according to 
Art. 5 (a) referred toin paragraph 2 above. This procedure has 
been uniformly adopted by the petitioner Company in all its 
previous assessments and the Company has been subjected to tax 
on such interest in all the previous years. During the assessment 
proceedings for 1933-34, however, the petitioner Company claimed 
that this guaranteed interest should be allowed as a deduction in 
computing its profits. The Income-tax Officer disallowed the claim 
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on the ground that the guaranteed interest paid was interest on the 
subscribed capital of the Company and not interest on borrowed 
capital within the meaning of S. 10 (2) (i) of the Act. 

4. The petitioner Company appealed to the Assistant Com- 
missioner and contended: 


(1) that the amount on which guaranteed interest was paid 
was and should be deemed to be capital borrowed for purposes of 
the business, that it was repayable like a deposit, that it did not 
cease to be borrowed capital simply because the terms ‘shares’ and 
‘subscriptions’ were used in the Articles of Association, 


(2) that the guaranteed interest was payable irrespective of 
the existence of profits and was in no way dependent on the 
earning of profits, 


(3) that the provisions of the Company law should not 
imported in construing the sections of the Income-tax Act, and 


_ (4) that there was no difference between the guaranteed 
interest paid by it and that paid by the Mylapore Hindu Permanent 
Fund and other Funds. 

The Assistant Commissioner overruled the petitioner Com- 


pany’s contentions for the reasons stated in his order, a copy of 
which is filed, marked Ex. B. 


5, The petitioner Company now requires me to refer to the 
High Court the following question arising out of the Assistant 
Commissioner’s order :— 

«Whether the assessee is entitled to claim in computing the assessable 


income a deduction of the sum of Rs. 16,569 paid by way of guaranteed 
interest to the members.” 


6. The petitioner Company contends: 


(1) that having regard to the general scheme of its Articles of 
Association the payment of guaranteed interest on the paid-up 
capital contributed by the shareholders amounts to interest paid 
on borrowed capital within the meaning of S. 10 (2) (iii) of the 
Act, 

(2) that the view of the Assistant Commissioner, viz., that the 
share capital of an incorporated Company can inno event be con- 
sidered to be borrowed capital, is negatived conclusively by the 
decision of the High Court inthe case of the Madura Hindu 
Permanent Fund, and 


(3) that if recurring subscriptions which do not strictly fall 
within the explanation to S. 10 (2) (ił) of the Act could be 
deemed to be borrowed capital within the meaning of sub-clause 
(iii) of S. 10 (2), the contributions made in a lump sum by the 
members at the commencement of their membership must be so 
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considered with greater reason according to the observations of the 
Chief Justice in the Madura Hindu Permanent Fund case}, 
Whatever may be the exact position of the petitioner Company 
ander the Indian Companies Act, it does not, for more reasons 
than one, fall within the class of cases governed by the decision of 
the High Court in the Madura Hindu Permanent Fund case}, 
Firstly, its subscribed capital is not composed of recurring sub- 
scriptions payable periodically and repayable automatically at the 
end of the specified period with the guaranteed interest as was the 
case with the Madura Hindu Permanent Fund, but consists of 
single contributions which may be left in the hands of the Company 
“for an indefinite period, and in any event are only withdrawable 
after six months’ notice. Secondly, the petitioner Company like 
an ordinary Banking Company carries on business with the publ 
for the benefit of its shareholders and does not confine its trai 
sactions to members or shareholders. Thirdly, the shares of th 
petitioner Company are transferable like those of an ordinary 
company, while the accumulation of the recurring subscriptions ot 
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the Madura Fund is not so transferable. I am of opinion, there- ,' 


fore, that the principle of the decision in the Madura Hindu Per- 
manent Fund casel is not applicable to the petitioner Company. 
Since the capital of the Company consists of moneys contributed 
by the shareholders which they are at liberty to withdraw, it is 
clear that the “guaranteed interest” cannot be paid out of capital 
and must be paid out of profit and payment must be dependent on 
the earning of profit. It is in fact a distribution of profit which 
takes the form of interest at a fixed rate because the amount of the 
profit can be forecast with some accuracy. It is thus akin to the 
dividend payable on the cumulative preference shares of an 
ordinary trading Company. It is not interest on borrowed capital 
deductible under S. 10 (2) (tit) of the Act. The question should 
therefore be answered in the negative. 

M. Patanjali Sastri for petitioner. 

K. S. Krishnaswami Aiyangar and N. Srinivasa Aiyangar 
for respondents. 

The Court delivered the following 

JupGMENTs. The Chief Justice. —The assessees are a limit- 
ed company registered under the Indian Companies Act with 
an authorised capital of Rs. 3,00,000 divided into 12,000 shares 
of Rs. 25 each. The subscribed and the paid-up capital on the 
30th November, 1932, was Rs. 2,47,475 in 9,899 shares. The 
objects of the company as set out in its memorandum and arti- 
cles of association are : 


ra 


1. (1932) ILL.R. 56 Mad. 415: 64 M.L.J. 260 (F.B.). 
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F. B. (1) to enable shareholders to save money, 
The (2) to grant loans on jewels, landed property, Govern- 
Com- ment promissory notes and other approved securities, 

missioner 


(3) to receive fixed deposits from the public on such 
Se terms and conditions as may be fixed by the Managing 


Mi v. Committee from time to time, 
EEE eN (4) to make a permanent provision for payment of a 
pQnnahini  grant-in-aid to the Sriman Madhwa Siddhantha Onnahini 


Sabha, and 

(5) to do all such other things as are incidental or 
conducive to the attainment of the above objects. 

The important articles of association are: Art. 2 (b) which 
provides that the full amount of capital due on a share is to be 
paid in one lump sum, Art. 5 (a) which provides that the paid- 
up capital of the shareholders is to carry guaranteed interest 
at the rate of 64 per cent. per annum, Art. 5 (b) which 
provides that the net income earned by the company a 
deducting the cost of establishment, the other incidental charges 
and the interest payable under Art. 5 (a) is to be treated as 
the Nidhi’s profits for the year, Art. 6 (b) which provides that 
a shareholder may, with the sanction of the directors, transfer 
the. whole of his paid-up capital on any particular share or shares 
to any other person, and Art. 7 (a) according to which the 
shareholder or his heir and legal representative or his register- 
ed nominee is entitled to withdraw the whole or any part of 
his share capital after giving six months’ previous notice and 
in such a case the shareholder is to be paid also the interest 
accrued on the share capital up to the date of withdrawal. 
Art. 19 authorises the company to receive deposits from the 
public and Art. 20 to give loans both to the shareholders and 
non-shareholders. 

The respondents claim that an amount of Rs. 16,569, which 
is the guaranteed interest paid to their shareholders on the paid- 
up share capital according to Art. 5 (a), is not liable to be 
assessed to income-tax by reason of S. 10 (2) (iii) of the 
Indian Income-tax Act. S. 10 (1) provides that the tax shall 
be payable by an assessee under the head ‘business’ in respect 
of the profits or gains of any business carried on by him and 
sub-S. (2) that such profits or gains shall be computed after 
making the following allowances, namely, inter alta, (3) in 
respect of capital borrowed for the purposes of the business, 
where the payment of interest thereon is notin any way 


Beasley,C. J. 
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dependent on the earning of profits, the amount of interest paid. 
The respondents contend that the paid-up capital which carried 
interest is capital borrowed for the purpose of the business, the 
interest payable upon it not being in any way dependent on the 
earning of profits. Hence they claim that this sum of 
Rs. 16,569, the interest upon that borrowed capital, must be 
deducted from the profits and gains of the business. In 
support of the respondents’ case, reliance was placed upon 
Commissioner of Income-tax, Madras v. Madura Hindu 
Permanent Fund, Lid.1, a decision upon an income-tax reference 
of a Bench, consisting of five Judges. It is contended that the 
facts of the present case are indistinguishable from the facts 
there. In my view, that decision cannot be applied to this case 
as the facts are clearly distinguishable. ‘There, the assessee 
¿company was a Mutual Benefit Society although it had not been 
prescribed. It was, like the respondent company here, incor- 
porated as a limited company under the Indian Companies Act 
of 1882. It had its capital contributed by ‘4’ and ‘B?’ class 
subscribers at the rate of Re. 1 per mensem per share. The 
subscribers in ‘A’ class paid their subscriptions for 45 months 
and those in ‘B’ class for 84 months. As soon as an ‘4’ class 
subscriber had paid Rs. 45 for one share in that manner, his 
account, in so far as that particular share was concerned, was 
closed, and he was paid off with a sum of Rs. 50. A ‘B? class 
subscriber was paid off at the end of 84 months with 
Rs. 102-8-0. The amounts of Rs. 5 and Rs. 18-8-0 thus paid out 
to ‘A’ and ‘B’ class subscribers in excess of their subscriptions 
to the fund were called ‘guaranteed interest’. Although the 
rules of the fund made provision for deposits and loans by and 
to non-subscribers or co-operative societies, in fact all the 
transactions of the fund were with its own members. The 
members of the fund subscribed the capital and the subscribed 
capital was lent to them. A sum of Rs. 68,000 odd wasin the 
year of account distributed by the fund in the shape of 
guaranteed interest to the ‘A’ and ‘B’ class subscribers and the 
fund claimed to be entitled to deduct that sum from its total 
income during the year of account. It was held that this 
guaranteed interest was interest on capital borrowed for the 
purpose of fund’s business within the meaning of S. 10 (2) 
(iii) of the Income-tax Act, that its payment was not in any 





1, (1932) LL.R. 56 Mad, 415: 64 M.L.J. 260 (F.B.). 
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way dependent on the earning of profits and that the fund was 
entitled to claim a deduction in respect of the amount distribut- 
ed as guaranteed interest. It was also held that the fund was 
a Mutual Benefit Society with a fluctuating capital dependent 
entirely upon the amount subscribed by its members and the 
repayment of subscriptions plus guaranteed interest to the 
members and that the subscriptions, though called share capital, 
were not really so, nor were they capital borrowed for the pur- 
pose of the business as that capital is ordinarily understood, 
this being shown by the explanation to S. 10 (2) (iii) of the 
Income-tax Act. It is clear upon an examination of the 
answers given to the questions referred that they were based 
entirely upon a construction of the latter explanation. This 
was a Mutual Benefit Society, the subscriptions were recurring 
and were paid periodically by the shareholders or subscribers. 
and as stich were deemed to be capital borrowed within the 
meaning of S. 10 (2) (#1). It was contended there on behalf 
of the assessees that this was not really share capital at all but 
subscription capital raised by recurring subscriptions paid 
periodically by shareholders. In dealing with this contention 
on page 427 (of 56 Mad.) I say: 

“In my opinion, although these subscriptions are called share-capital, 
they are not really so as that description is understood in its ordinary sense; 
nor is this capital borrowed for the purpose of the business as that capital is 
ordinarily understood. It is something different from both. That this is so 
and that the legislature recognised the distinction is clearly shown by the 
explanation to S. 10 (2) (itt) of the Income-tax Act where recurring subscrip- 
tions paid periodically by shareholders or subscribers in such Mutual Benefit 
Societies as may be prescribed are to be ‘deemed’ to be capital borrowed 
within the meaning of S. 10 (2) (t). If itis to be deemed to be capital 
borrowed, then it is not really capital borrowed but is for the purpose of the 
Indian Income-tax Act to be so considered. The fact that no Mutual Benefit 
Societies have as yet been prescribed may be due to various causes with which 
we are not really here concerned. What we are concerned with is the apparent 
intention of the legislature to recognise an association of persons not having 
share capital but borrowing and lending from and to themselves for the 
mutual benefit of themselves. This borrowing is to be deemed to be a 
borrowing cf capital.” 

The facts of the present case are very different. The 
respondents are not a Mutual Benefit Society but are an 
ordinary banking concern. They are not confined to transac- 
tions only withtheirown members. There isno mutuality and 
they make their ordinary profits. The shares are to be paid for 
in one lump sum; and to my mind this is an all-important dis- 
tinguishing feature. In order to satisfy the requirements of 
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the explanation to S. 10 (2) (iii), there must be recurring 
subscriptions paid periodically. ‘Recurring’ means a happening 
again and again—not that which occurs only once. There is 
here no periodical payment and this is not a Mutual Benefit 
Society. Itis only if those conditions are to be found that that 
which is not capital borrowed is to be deemed to be capital 
borrowed. This capital then clearly cannot be given that des- 
cription and unless it is capital borrowed the allowance claimed 
under S. 10 (2) (iii) cannot be permissible. Not being capital 
borrowed, the question as to whether the interest thereon is or 
is not in any way dependent on the earning of profits does not 
arise. 
The answer to the question referred must, therefore, be in 
e negative. The Commissioner of Income-tax will get 
s. 250 costs. 


Ramesam, J.—I agree. 
Sundaram Chetty, J.—I agree. 
B. V. V. 


Question answered against assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Mangala Lakshmappa Appellant* (Plaintif ) 


y. 
Pathala Masud Sahib Respondent (2nd Defendant). 


Stamp Act (II of 1882), S. 36—Scope—Suit on insufficiently stamped 
promissory note—Promissory note admitted in evidence to prove acknowledg- 
ment of liability—Decree passed on basis of note—V alidity. 

The words of S.36 of the Indian Stamp Act are perfectly general and 
are not restricted in their application to such documents only as can be 
received in evidence on payment of the stamp duty and penalty. The section 
is applicable to instruments which form the very basis of the claim made; 
and enacting as ıt does that the admission of the instrument shall not be 
called in question thereafter, it necessarily implies that it must also be acted 
upon. 

Ramasami Chetti v. Ramasami Chetti, (1882) I.L.R. 5 Mad. 220, Venkat- 
yama Aiyar v. Chella Pillai, (1920) 40 M.L.J. 479, Alagappa Chetty v. 
Narayanan Chettiar, (1932) 63 M.L.J. 548 and Venkata Redds v. Hussain 
Setti, (1933) 66 M.L.J. 709, referred to. 


Where a suit was filed on an insufficiently stamped promissory note and 
the Court, being of opinion that in any event the promissory note could be 
relied on as containing an acknowledgment of liability, allowed the note to be 
filed in evidence, and on the strength of that passed a decree in favour of the 
plaintiff, 








ee, 


* Second Appeal No. 701 of 1930. 2nd May, 1934. 
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Held, that the document having been once admitted in evidence, the 
original defect no longer operated as a hindrance, S. 36 of the Stamp Act 
being applicable, and the decree was perfectly valid. 


Appeal against the decree of the District Court of Ananta- 
pur in A. S. No. 153 of 1929 preferred against the decree of 
the Court of the District Munsif of Anantapur in O. S. No. 610 
of 1928. 

B. Sitarama Rao for appellant. 


V. S. Narasimhachar for respondent. 


The Court delivered the following 


JUDGMENT.—The suit was filed upon an insufficiently 
stamped promissory note. The question that was chiefly 
debated in the Lower Courts was, whether or not the plai 
could fall back upon the original cause of action; but on accou 
of the turn the case has taken, that question becomes immateria 
The learned District Munsif, being of the opinion that in any 
event the promissory note could be relied on as containing an 
acknowledgment of liability, allowed the note to be filed in 
evidence and on the strength of it, passed a decree in favour of 
the plaintiff. That decree of the District Munsif has been set 
aside by the lower appellate Court. 


Mr. Sitarama Rao for the plaintiff (appellant) contends 
that the document having been once admitted in evidence, the 
original defect no longer operates as a hindrance. S. 36 of the 
Indian Stamp Act provides: . ; 

“ Where an instrument has been admitted in evidence, such instrument 


shall not, except as provided in S. 61, be called in question at any stage of the 


same suit or proceeding on the ground that the instrument has not been duly 
stamped.” 


There is no force in the respondent’s contention that S. 36 
does not apply to promissory notes or bills of exchange 
referred to in proviso (a) to S. 35. The words of S. 36 are 
perfectly general and are not restricted in their application to 
such documents only as can be received in evidence on payment 
of the stamp duty and penalty. 


It is next contended that the ground on which the District 
Munsif allowed the document to be filed, being wrong, S. 36 
cannot be invoked. This contention is clearly untenable and 
must be overruled. 


In numerous cases, S. 36 was applied to instruments which 
formed the very basis of the claim made (Ramasami Chetti v. 
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Ramasami Chetiti, Venkatrama Atyar v. Chella Pillaig and 
Venkata Reddi v. Hussain Setti). 

Next the argument that the effect of S. 36 is that a mistake 
once committed becomes condoned, is beside the point, for it is 
the duty of the Courts to construe a provision in its plain and 
natural sense and to give proper effect to it. 

Lastly, the section enacting, as it does, that the admission 
of the instrument shall not be called in question thereafter, 
necessarily implies that it must also be acted upon; to hold 
differently, would be to nullify the section (Alagappa Cheity 
v. Narayanan Chettiar4), 

In the result, the decree of the District Judge is set aside 
and that of the District Munsif is restored with costs in this 

d in the lower appellate Court. 


B. V. V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Thulasi Ammal iå Appellant* in both (Defendant) 
Vv. 
The Official Receiver, 
Coimbatore .. Respondent in both (Plaintiff). 


Bena transaction—Tests—Real intentions of party to be reckoned. 


Ina suit by a person claiming certain deeds in the name of another as 
benami for himself and that the beneficial interest vests in him, undoubtedly 
the source from which money comes furnishes a valuable test; but to regard 
it as the sole or conclusive criterion is clearly wrong. 


Judgment of His Lordship in S. A. No. 1148 of 1929 follo wed. 


Where plaintiff, who was 45 years old, married the defendant, a young 
girl of the age of 8, as his fourth wife, and afterwards executed certain deeds 
in the name of the defendant, the reason having been, his hostility to his 
other wife and her son at whoseinstance he apprehended suits for mainte- 
nance and partition, 


Held, the transaction far from having been benami were intended to be 
real, as the young wife would naturally have to be provided for by the hus- 
band in addition to his intention of excluding the senior wife and her son from 
participation in the property. 

Ismail Mussajee Mookerduinv. Hafiz Boo, (1906) L.R. 33 I.A. 86: LL.R. 
33 Cal. 773: 16 M.L.J. 166 (P.C.), refied on. 


Nawab Asimut Ali Khan v, Hurdwaree Mull, (1870) 13° M.I.A. 395, 


referred to. 


‘ $ ¥ 
1. (1882) LL.R. 5 Mad. 220, 2. (1920) 40 M.L.J. 479, 
3. (1933) 66 ML J. 709, 4, (1932) 63 M.L.J. 548. 
* S, As. Nos. 310 and 311 of 1930, 7th March, 1934, 
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Appeals against the decrees of the Court of the Subordi- 
nate Judge of Coimbatore in A. S. Nos. 225 and 226 of 1928 
preferred against the decrees of the Court of the Special 
District Munsif of Coimbatore in O. S. Nos. 10 and 11 of 1927 
respectively. 


N. R. Sesha Atyar tor appellant. 
M. Krishna Bharaths for respondent. 
The Court delivered the following 


JupGmMENT.—The Ist plaintiff is the husband and the suits 
have been filed for a declaration that the deeds in question, 
although taken in the name of his wife, the defendant, were 
benami for himself and that the beneficial interest vests in him. 
The Lower Courts have decreed the suits, but in my opinion 
their judgments are vitiated by aclearerror. The source fro 
which the money comes, as I observed in a recent judgmen 
furnishes undoubtedly a valuable test, but to regard it as the 
sole or conclusive criterion, is clearly wrong (S. A. No. 1148 
of 1929). This is precisely the mistake which the Lower Courts 
have made. In the case I have just referred to, I was dealing 
with S. 81 of the Indian Trusts Act, but the provision that 
directly applies to the facts here is S. 82, which runs thus: 







«Where property is transferred to one person for a consideration paid or 
provided by another person, and it appears that such other person did not 
intend to pay or provide such consideration for the benefit of the transferee, 
the transferee must hold thë property for the Lenefit of the person paying or 
providing the consideration.” í 

I must accept the finding of the Lower Courts that the 
consideration both for the sale and the mortgages was supplied 
by the husband, but is that fact conclusive on the question of 
ownership, as the Lower Courts have regarded it? True, under 
the Indian law there is no presumption of advancement, but 
still the relationship of the parties and the motives that operat- 
ed, are factors which must be taken into consideration. S. 82 
in the light of the decisions of the Judicial Committee, as I 
understand it, means this: if nothing more is shown than that 
the transferor paid the consideration, there isa resulting trust 
in his favour; but as evidence of intention several circumstences 
may be proved, for, after all, the question is one of intention 
(see Mirza Mohammad Sadiq Ali, Khan v. Fakr Jahan Begam1). 





nnn ae 


1, (1932) 62 M.L J. 320 (P.C,). 
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The facts in the present case are these. The 1st plaintiff, who 
was about 45 years old, married the defendant, a young girl of 
the age of 8, as his fourth wife. About 7 or 8 years after the 
marriage, the transactions in question came into existence. 
According to the plaintiff’s own admission, his reason for taking 
the deeds in the name of the defendant was his hostility to his 
third wife and her son, at whose instance he apprehended suits 
for maintenance and partition. In such a case it has been held 
by the Judicial Committee that it is wrong to regard the 
transaction as benami. 


«The fact, therefore, remains that the properties purchased by the sale 
proceeds were purchased no doubt in Hafiz Boo’s name, but were purchased 
out of funds emanating from her mother’s estate. This circumstance, no 
doubt, if taken alone, affords evidence that the transaction was benami, but 
there is, in their Lordships’ opinion, enough in the facts of the case to nega- 
tive any such inference. It seems clear that what was done in 1889 was 

, prompted by hostility to the son, and was witha purpose of excluding him 
/ from inheritance, an object which could not have been attained by any benami 
transaction.” Ismail Mussajee Mookerdum v. Hafiz Boo}. 


These words of their Lordships describe the position of 
affairs inthe case in hand. There were strong reasons for the 
deeds having been taken in the name of the defendant. The 
plaintiff, who married a young wife, would naturally be 
anxious to make provision for her. Then, there is the 
additional fact that his intention was to exclude his senior wife 
and her son from participation in the property. The 
transactions therefore, far from being benami, were intended 
to be real. In Nawab Azimut Ali Khan v. Hurdwaree Mulls 
the Judicial Committee made similar observations and applied 
a similar rule. There it was found that the funds which 
purchased the properties were exclusively the funds of the 
Nawab, but the conveyance was taken in the name of his son. 
If nothing further had been shown, the case would have fallen, 
their Lordships observe, within Gopeekrist Gosain v. Gunga- 
persaud Gosain8. But from the Nawab’s own explanation, the 
Court inferred, that a motive existed for the conveyance “in 
the state of his family, the existence of daughters and his 
desire as expressed to vary the rule of succession between sons 
and daughters in his family”. It was held that the transaction 
could not be regarded “as a mere naked benami conveyance,” 





1, (1906) L.R. 33 I.A. 86: LL.R, 33 Cal. 773: 16 M.L.J. 166 (P.C). 
2, (1870) 13 M. I. A. 395. 3. (1854) 6 M.I.A. 53, 
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Thulasi but that the beneficial interest passed to the son. I must, 
Ammal therefore, holding that the plaintiff’s suits fail, allow the second 


VU. 
Ryker appeals and dismiss the suits with cost throughout, in this Court 
Receiver, I allow counsel’s fee one set. 


‘Coimbatore. 
K.C. — Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT:—MR. JusticE RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


Sri Rajah Kakarlapudi Venkata 
Krishnamaraju Bahadur Garu .. Appellant®* in S. A. 
No. 450 of 1929 (3rd 
Defendant) 
Vv. 
Sri Rajah Chintalapati Suryanara- 
yana Raju Bahadur and others .. Respondents im do. 
(Plaintiffs 1 to 6 on \ 
Defendants 2 and 1). 


Venkata Madras Revenue Assessment Act (I of 1892), S.2—Alienation effected 

sn aati before Act—Subsequent alienee of Other portion applying for separate regis- 

7 tration—Grant not conveying right to minerals—E ffect—Order refusing regis- 
Suryanara- tratton—Suit to set aside—Limutation Act (I of 1908), Sch. I, Art. 120. 


yana Raju. The Zamindar of a permanently settled estate made an absolute grant in 


1875 of two villages comprised in his estate in favour of one K. The de- 
fendants were in possession ot some dharmilla inam landsin one of the 
villages by virtue of certain prior grants. K applied under the Madras 
Revenue Assessment Act and the Collector registered the villages purchased 
by him in his name and also apportioned the assessment payable for them. The 
Revenue authorities had in fixing the peishcush taken into account the value 
of the dharmilla inams situate in one of the villages held'by the transferee. 
The plaintiffs having purchased the two villages from K applied tor the 
separate registration of the inams held by the defendants. 

Held, that separate registration should be ordered and the fact that the 
defendants had acquired their lands before the Madras Revenue Assessment 
Act took effect did not make any difference. 

Held also that the plaintiffs were owners and as such entitled to apply for 
separate registration even though the original grant did not convey mineral 
rights to the grantee. 

Where an application under the Madras Revenue Assessment Act for 
separate registration of an estate is rejected on the ground that the parties did 
not concur, the order of dismissal does not acquire any legal validity and need’ 
not be set aside, The party’s right to make a second application exists and if 
he then chooses to come to the civil court to have the dismissal set aside’ he 
should bring his action under Art. 120 of the Limitation Act within six years 
from the date of the order. 





*Second Appeals Nos. 450 and 502 of 1929. Z2lst September, 1933, 
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Appeals against the decrees of the Court of the Subordi- 
nate Judge of Vizagapatam in A. S. Nos. 41 and 42 of 1928 (A. 
S. Nos. 315 and 316 of 1927, District Court, Vizagapatam)- 
preferred against the decrees of the Court of. the District 
Munsif of Yellamanchilli in O.S. Nos. 220 and 221 of 1926, 
respectively. 

N. Rama Rao and T. Satyanarayana for appellant. 

K. Venkatarama Raju for respondents. 


The Court delivered the following 


JupemMEntTs. S.A. No. 450 of 1929. Ramesam, J. —The suit 
out of which this second appeal arises was brought by six 
intiffs who are now the registered proprietors of Panduru 
avaram estate against the Secretary of State for India in 
ncil (Ist defendant) and defendants 2 and 3 who are owners 
certain lands for an order directing the separate‘registration 
of the defendants’ land from the estate of Panduru Malla- 
varam. The villages of Panduru and. Mallavaram were 
themselves originally part of the permanently settled estate of 
Uratla. In 1867 one Sagi Jagannadaraju became the proprietor 
“of Uratla. In 1875 he granted these villages to his maternal 
uncle, K. Chinna Narasaraju, by Exhibit H-1, dated the 7th 
April, 1875. Portions of the estate passed by alienation to some 
of the present plaintiffs under Exs. F and F-4, dated 1917 and 

1925, respectively. These two villages were separately registered 
in 1875 (vide Exhibit A, dated the 11th December, 1875). Ex. 
B is the proceedings of the Board of Revenue, dated the 15th 
September, 1875, fixing the peishcush on the sub-divided estate. 
In 1852, certain lands in the village of Mallavaram now in the 
possession of the contesting defendants were alleged by them to 
have been given to one Pushpati Subadrayya by the then pro- 
prietrix of Uratla in exchange for some other lands. Though 
the exchange is not clearly proved, the Subordinate Judge found 
that the defendants are the owners of the lands. On the 18th 
May, 1903, the plaintiffs’ predecessor-in-title as proprietor of 
Panduru Mallavaram applied to.the Collector of Vizagapatam 
for the separate assessment and registration of the defendants’ 
land. The Collector issued a notice under S. 2 of Madras Act 
I of 1876. The father of defendants 2 and 3 did not consent 
to the separate assessment and registration and the Collector 
accordingly rejected the application -on -the 20th June, 1904. 


Again, in May; ‘1924, the present plaintiffs“. ‘applied to the 
69 
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Collector for separate registration and defendants 2 and 3 did 
not agree and the Collector refused to allow the separate 
registration by proceedings, dated the 13th October, 1925 
(Exhibit G). The plaintiffs therefore bring the present suit 
praying that the Court may direct the separate registration of 
the suit land from the Panduru Mallavaram estate. The 
District Munsif of Yellamanchilli decreed the suit and the 
Subordinate Judge on appeal confirmed that decree. The 3rd 
defendant filed this second appeal. The 2nd defendant did not 
appear in the Court below and it appears that he is not interested 
in the suit land. 

Three questions were raised before the Courts below and 
were all decided against the 3rd defendant and they 
repeated before us. 

The first question raised is that the alienation of the si 
lands to the defendants’ predecessar-in-title in 1852 by the 
proprietrix of Uratla was not such an absolute alienation as to 
entitle the present plaintiffs to get them separately registered 
under Madras ActI of 1876. S.1 of that Act provides that 
the alienor or alienee of a permanently settled estate or the 
representative of any such alienor or alienee may apply to the 
Collector for its separate assessment in respect of land revenue. 
But it has been held in Maharaja of Viztanagram v. The Col- 
lector of Visagapatam! by Wallis, C.J. and Kumaraswamt 
Sastri, J. that grants of lands in permanently settled estates. 
subject to a small rent such as jodi, katiubads or poruppu are 
not liable to be proceeded against under Madras Act I of 1876. 
They followed a previous unreported decision of Miller and 
Munroe, JJ. in A. S. No. 141 of 1905 from the same district. 
In the two decisions referred to, the alienated lands were sub- 
ject to payment of kattubadi to the Zamindar and hence it was 
held that the Zamindars were not entitled to get them sub- 
divided. But in the present case the land alienated in 1852 
was not subject to any kattubad:. The plaintiffs therefore 
allege that the defendants are the absolute owners and that 
they are entitled to a sub-division of the suit land, and the 
defendants argue that the suit lands were obtained by exchange 
for some inam lands. The Subordinate Judge finds the defend- 
ants are the absolute owners of the suit lands. We agree 
with- this conclusion. 


1, (1914) I.L.R. 38 Mad. 1128: 27 M.L.J. 278. 
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The second point argued is that, as the suit lands were 
alienated in 1852 to the defendants predecessor and the 
Panduru Mallavaram estate was carved out of the Uratla estate 
in 1875, the present plaintiffs are not entitled to claim a separate 
registration and sub-division of the suit lands. That the suit 
lands were alienated prior to the carving out of the Panduru 
Mallavaram estate is true. But whether the proprietor of the 
Panduru Mallavaram estate or whether the proprietor of the 
Uratla estate is entitled to the sub-division depends upon how 
the suit lands should be regarded. Geographically the suit 
lands are in the village of Mallavaram which is a part of the 
Panduru Mallavaram estate. If the Board of Revenue in 
fixing the peishcush of the Panduru Mallavaram estate in 1875 
arded the suit lands as part of the Panduru Mallavaram 
te for the purpose of sub-dividing that estate from the main 
ratla estate though as a matter of fact they had been pre- 
viously alienated in 1852, then the proper per" obtain the 
separate assessment of the suit lands woulu uc -~ >wners of 
the Panduru Mallavaram estate, namely, the plaintiffs. But 
if the suit lands were excluded from Panduru Mallavaram 
estate in fixing the peishcush in 1875 and only the income of 
the rest of the estate was considered for taking the proportions, 
then the proprietors of Uratla would be the persons to obtain 
the separate assessment and sub-division of the suit lands. 
Now on turning to Exhibit B we find this that, though the 
Collector excluded from the income of Panduru Mallavaram 
the dharmila inams, t.e., the inams granted after the Permanent 
Settlement, the Board included them and accordingly fixed the 
petshcush as Rs. 952-14-11 instead of Rs. 938-14-2 as recom- 
mended by the Collector. So long as the dharmila inams had 
not been separately registered, they have to be regarded as part 
of the Mallavaram estate, the Board having proceeded on that 
footing. That being so, the present plaintiffs are entitled to 
maintain the suit. 

The third question argued before us is the question of 
limitation. It is argued that the separate registration was 
refused by the Collector so early as 1904, that the cause of 
action accrued to the plaintiffs or their predecessors immediately 
after the Collector’s refusal in 1904 and the suit ought 
to have been filed within six years after the Collector’s refusal 
and it is therefore barred. The reply for the respondents is 
that there is nothing to prevent the proprietor from making 
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further applications before the Collector for a sub-division 
after 1904. Under the Act so far as the Collector’s functions are 
concerned his duty is to refuse registration if the defendants 
do not agree. His work is of a mechanical nature and does 
not partake of the nature of a decision. If there ıs a decision 
by him and the suit before the Civil Court is in the nature of 
an appeal from his decision then no doubt his order would 
become final and conclusive against the plaintiffs. It would 
have decided a matter of substantial right and if no immediate 
action is taken the plaintiffs’ suit will be barred, but the 
Collector’s order is not in the nature of a decision. There is 
nothing to prevent the plaintiffs from making a fresh applica- 
tion. The defendants may now agree and simply because the 
owners of the suit lands in 1904 did not agree it does not fol 
that they may not agree in 1924. But apart from the possibil 
of defendants agreeing to a separate registration the matter 
can be looked at in a different way. The only effect of separate 
registration is to take a portion of the burden on the main 
estate, i.e., Panduru Mallavaram, from its owners and transfer 
it to the owners of the alienated lands, t.e., the defendants. So 
long as the sub-division is not done the owners of the main 
estate have to go on paying the full peishcush. Now, even if 
they go on paying the full peishcush, t.e., submitting to the 
whole burden without seeking separate registration for any 
length of time, it cannot be urged that there is any bar of 
limitation against the plaintiffs’ rights. Thus in the present 
case though the predecessor of the plaintiffs was bearing the 
full burden from 1875 to 1904, t.e., 28 years, it cannot be 
suggested that their claim in 1904 was barred and supposing 
they filed the first application in 1924 it cannot be argued that it 
is barred. So that the objection to the defendants’ right is not 
an objection based on lapse of time for we see that for what- 
ever length of time the plaintiffs bear the whole burden and the 
defendants enjoy the land free of the burden there is strictly 
no limitation to the plaintiffs’ claim for sub-division. How 
can then there be any difference in the matter simply because 
the plaintiffs made an effort before the Collector in 1903 and 
did not bring a suit within six years? The defendants, while 
conceding that there is no bar of limitation if no prior petition 
was filed before the Collector, still say that the cause of action 
in the civil suit is the Collector’s refusal and that therefore the 
suit must be filed within six years.- But if the matter is put in 
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this way the cause of action for this suit is the Collector’s 
refusal of 1924 and therefore the suit is not barred by limita- 
tion. If a suit based on the Collector’s refusal of 1904 be filed 
more than six years from 1904 it may be it is barred by 
limitation, but the present suit is not that. To this the learned 
advocate for the appellant says that the:plaintiffs are not 
entitled to file a second application before the Collector for the 
purpose of conferring on themselves another cause of action. He 
may be right in this contention if a finality is given to the prior 
order of the Collector. When there is no such finality I do not 
see any objection to filing a second application. Between 1903 
and 1924 both the parties were enjoying the lands but subject to 
acommon burden. The common burden is such that by its very 
nature it is capable of separation and being split up and because 
an attempt to split it up was made in 1903 but was not pursued 
it cannot be said that the defendants have acquired a right by 
prescription that it should never be split up at all for S, 29 of 
the Limitation Act does not apply. If the argument of the 
defendants is that because it was once attempted and lost 
therefore a second attempt cannot be made it is really an 
objection in the nature of res judicata and not in the nature 
of limitation. But res judicata there cannot be because there 
is really no decision by the Collector. The Collector’s duty is 
merely mechanical and to give effect to the objection of the 
appellant is to give it a greater effect than is intended by the 
Act. 

Again, the matter might be looked upon in a different way. 
Even before Madras Act I of 18/76 was passed there was a 
right in the alienor or the alienee of lands from a permanently 
settled estate to obtain a sub-division of the alienated lands. 
The right was implied in Ss. 8 and 9 of Permanent Settlement 
Regulation XXV of 1802 before the passing of Madras 
Act I of 1876 and it was held by this Court that if a Collector 
refuses a sub-division the alienor or alienee is entitled to a 
redress in a Civil Court, Ponnusamt Tevar v. Collector of 
Madura!. The object of Madras Act I of 1876 is not to confer 
a right upon the alienor or alienee but to separate the duties of 
the Civil and Revenue Courts in respect of separate assessment. 
It would seem that prior to Madras Act I of 18/6 where a 
Collector refused separate registration. there was a. right of 





1. (1863) 3 M.H. C. R. 35. 
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action before a Civil Court and the Civil Court could make the 
separate assessment and direct the separate registration. The 
Legislature, while desiring to keep up the jurisdiction of a 
Civil Court to direct separate assessment when the Collector 
refuses it or to declare that there should be no separate 
assessment where the Collector has granted it, decided that the 
actual work of sub-division in settling the proportions of 
peishcush between the main estate and the alienated portion 
should be worked up by the Collector and it is not for the 
purpose of conferring the right (which formerly existed) that 
Madras Act I of 1876 was passed. The passing of this Act 
and the mechanical act of a Collector in refusing to register 
can make no difference in the rights of parties. The object of 
the procedure prescribed by Act I of 1876 is that after 
obtaining a declaration in a Civil Court the party has got to go 
to the Collector again to obtain the settlement of the actual 
figures. Again the matter may be looked at in another way. 
In Ananda Rasu v. Viyyannal, which was a suit for separate 
assessment of a portion of an inam, it was held that there is no 
bar of limitation. It is true that there is no statute correspond- 
ing to Act I of 1876 in the case of inams, but, if the object 
of Act I of 1876 is as described above, that makes no difference. 
But otherwise the matter is similar, for, though one person 
goes on submitting to the whole burden for however long a 
time and the other person enjoyshis portion free of the burden 
there is no objection to getting the burden sub-divided in the 
case of inams and, if there is no bar of limitation for the 
sub-division of quit-rent in the case of inams, what difference 
can it make for the sub-division of peishcush. The matter is 
similar in both cases. It would appear that even if there is no 
sub-division if one person pays the whole peishcush to which 
his own estate and the alienated portion are jointly liable he can 
recover a proportionate part of the amount paid by a suit for 
contribution (vide Rajah of Vizstanagram v. Rajah Setrucherla 
Somasekhararas2). But it would seem that that is possible only 
where the payment is made to save the whole estate from sale. 
But that shows that there is also in the owner of one estate an 
inherent right to get a contribution from the owner of the 
alienated portion to a proportionate part of peishcush. Sucha 








1, (1892) I. L. R.15 Mad. 
2. (1903) I.L. 
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right must involve a right to get it split up. If ‚such a right 
cannot be lost by any amount of inaction it cannot be lost by 
an adverse order of the Collector mechanicalin its nature. I 
therefore hold that the suit is not barred by limitation. 

In the result, the second appeal is dismissed with costs of 
the plaintiffs-respondents. 


S. A. No. 502 of 1929.—This Second Appealis connected 
with S. A. No. 450 of 1929. In this case also the plaintiffs are 
the registered proprietors of Panduru Mallavaram estate. De- 
fendants 3 and 4 are the contesting defendants, the 2nd defend- 
ant not having appeared. In this case the land in respect of 
hich sub-division is sought was granted by a patta, dated 8th 
, 1859 (Exhibit IV) executed by Subhadrayya the then 
rietrix of the Uratla estate to B.V. Narasimharaju from 
m it passed to the present defendants. This land also is 
uate in the Mallavaram village. The same three points that 
ere urged in the connected Second Appeal were also urged in 
this case. So far as the second and third points are concerned 
my judgment in the other Second Appeal governs this. Only 
the first point in respect of which a distinct argument has been 
urged has to be dealt with. 

It is contended that the defendants are not the absolute 
owners of the suit lands because it has been argued that 
Exhibit IV does not confer the right to the minerals in the suit 
lands on the grantee, and in respect of this contention a series 
of Calcutta decisions have been cited. In Hari Narayan 
Singh v. Sriram Chakravaris! it was held that the lessees of a 
village in a zamindari were not entitled to the mineral rights 
unless they were expressly granted. The lease was subject to 
an annual rent of Rs. 22-15-6. The decision in Durga Prasad 
- Singh v. Braja Nath Bose? related to a case of Digwari tenure 

and it was held that though the Digwari tenure resembled in 
some respects the Ghatwali tenure they were different in respect 
of minerals. As to the right to the minerals it was held that 
though the Ghatwal was entitled to the minerals under Act V 
of 1859 the Digwar was not so entitled, the Zamindar being the 
person prima facie entitled to them. In Shasht Bhushan Misra 
v. Jyoti Prasad Singh Deo3 a village was granted at a 














1. (1910) L.R.37 I.A. 136: I.L.R. 37 Cal. 723: 20 M L.J. 569 (P.C.) 
2. t1912 L.R. 39 L.A. 133: LL.R. 39 Cal. 696 : 23 M.L.J. 26 (P.C.). 
3. (1916) L.R. 44 I.A. 46: LL.R. 44 Cal. 585: 32 M.L.J. 245 (P.C). ~ 
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fixed rent prior to the Permanent Settlement by the Raja of 
Pachete. The grant was described as a Talabi Brahmottar 
grant. According to the decision of the Privy Council modify- 
ing the definition in Wilson’s Glossary such a grant is land 
granted either rent free or on a fixed ‘rent to Brahmans for 
their support and that of their descendants as a reward for 
sanctity or to enable them to devote themselves to religious 
duties and education. The Privy Council found that the 
tenure was permanent and heritable. The statement of facts 
at page 986 shows that the tenure was subject to the payment 
of a fixed rent.. In Giridhari Singh v. Megh Lal Pandey! it 
was held that the lessee under a Mokarari lease does not 
acquire the rights to minerals unless they are expressly 
ferred. Though the patta purports to grant the lease “w1 
rights” it appears that it was subject to an annual jumm 
Rs. 59 and some payment in kind. In Raghunath Roy 
wart v. Durga Prashad .Singh? the Raja of Jheria made 
Brahmottar grant of a mouzah in 1791. 









It was held that the grantee did not acquire the mineral 


rights inthe mouzah. The patta says “you should enjoy it 


comfortably by cultivating and getting the same cultivated by 
others”. Inthis case the language of the patta is somewhat 
similar to that of Exhibit IV. The appellant therefore strongly 
relied upon this decision. But the grant in that case was. 
described as a Brahmottar grant, and the word Brahmottar im- 
plies some kind of tenure between the grantor and the grantee 
though in other respects full rights are conferred on the grantee. 
At page 102 their Lordships say: 


“But the patta in question here was a grant by a zamindar in India ofa 
holding creating a tenure within his zamindari, and must be construed as such 
grants by zamindars have been construed by the Board.” 

Again at page 104 it was observed: 

“In the present suit no evidence was produced as to what was dene at the 
Permanent Settlement in respect of Mouzah Chandkuia, but the absence of 
such evidence does not lead to a presumption that the zamindar had not then 
vested in him the mineral rights in Mouzah Chandkuia.” 

They therefore held that only the Raja was entitled to the 
mineral rights in the mouzah. The decision in Rajeswar 
Prosad Bhakatv. Anil Kumar Roy and Bhupendra Narain 


Sinha v. Rajeswar Prasad Bhagai8 refers to a Patni Taluk, 





1. (1917) L.R. 44 I.A. 246: LL.R. 
2 0919 ER 46 LA. 158: LL.R. 
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patni being a permanent transfer of the interests in the 
zamindari subject only to the payment of rent. It was held 
that the patnidar was not entitled to remove mounds of earth 
out of the patni because such a right was similar to mineral 
rights. 


As to all these decisions the respondents distinguish them 
on the ground that they relate to tenures and wherever there 
is a tenure whether subject to a rent or not subject to a rent, 
the reversion being in the zamindar, the grant cannot be consi- 
dered to be such an absolute grant as to include the right to 
minerals, but where there is no tenure the right to minerals also 
passes and the grant must be regarded as an absolute grant in 
every sense of the term. To this the appellant replies by 
lying on Gobinda Narayan Singh v. Shyamlal Singh), another 
ecision of the Privy Council, in which the junior branch of a 
family held a village of the zamindari from 1700 and the 
representative of the junior branch paid to the zamindar an 
annual sum of Rs. 21-4-0 in respect of it. The plaintiff’s case 
was that the grant was a khorposh or maintenance grant and it 
was resumable by custom. Whether it was restumable or not 
the annual payment to which it was subject shows that it was 
also a case of tenure. At page 1195 their Lordships observe: 


“If the village has been subject to an annual payment to the zamindars, 
their Lordships must conclude that the burden which is upon the respondents 
has not been discharged. The payment may, in its inception, have beena 
contribution towards the revenue assessed by the paramount power upon the 


parent estate, but it may equally as well have been a rent charge reserved to 
the grantor.” 


An argument by the junior branch relying on a former 
partition was found against by the Privy Council. Finally 
another argument based on adverse possession was held not to 
be conclusive as to sub-soil rights, the enjoyment being only of 
surface rights. The latter two grounds being excluded, the 
prima facie position, t.e., tenure, remained. It seems to me 
therefore that this case also is distinguishable on the ground 
that it is a case of tenure. 

But apart from it it seems to me that the right to 
sub-division should not be made to depend upon the test whe- 
ther the grantee has got the right to minerals. If in all other 
respects the grant is absolute I think the grantee is entitled to 
sub-division. In the case of inams it is now established in 








1, (1931) L.R. 58 I.A. 125: LL.R. 58 Cal. 1187: 61 M.L.J. 9 (P.C.). 
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this Presidency that the inamdar has no right to minerals, 
The Secretary of State for India v. Srinivasa Chariar! and 
yet as between the main inamdar and an alienee there can be 
a suit for sub-division of the quit-rent (vide Ananda Ragu v. 
Viyyanna2). That being so, there is no reason why the same 
principle should not be applied in the case of an alienee of a 
zamindari. It is unnecessary to decide in this case whether 
the defendants are entitled to the minerals in the land granted. 


The result is that the Second Appeal fails and is dismissed 
with costs of the plaintiffs-respondents. 


Venkatasubba Rao, J.—The first question that arises is, 
whether the plaintiffs are entitled to apply under the Act for 
separate registration. 


The Zamindar of Uratla made an absolute grant in 1 
of the villages of Panduru and Mallavaram comprised in h 
estate, in favour of his maternal uncle Sree Rajah Kakarlapudi 
China Narasaraju. We are concerned in these second appeals 
with Mallavaram alone. The defendants in S. A. No. 450 of 
1929 are in possession of some lands in that village in virtue 
of a transaction of 1852: similarly the defendants in S. A. 
No. 502 of 1929 obtained certain other plots in 1859. The 
grant in favour of the maternal uncle was thus subsequent to 
the alienations by the proprietor of Uratla, under which the 
defendants claim. The date of the grant is 7th April, 1875, 
and later in that year, on an application made under the 
Madras Land Revenue Assessment Act (Act I of 1876), the 
Collector registered the villages in the name of the alienee (the 
maternal uncle) and apportioned the assessment payable thereon. 
The final order runs thus: 


‘‘At the request of the proprietor of the Uratla estate and with the 
sanction of the Board of Revenue communicated in their proceedings, dated 
the 15th September, 1875, No. 2574, the villages of Panduru and Mallavaram 
have this day been sub-divided from the Uratla proprietary estate and 
registered in the name of Sri Raja Kakarlapudi China Narasaraju Garu, the 
peishcush payable on the villages sub-divided as aforesaid being apportioned 
and fixed at Rs. 1,608-14-11 per annum.” 


The Board’s proceedings to which reference is made in the 
aforesaid order show that in the proposal originally submitted 
by the Collector the value of the alienated inams had not been 
taken into account. The peishcush recommended by him on 


Lens w 


1, (1920) L.R. 48 I.A. 56: I. L. R. 44 Mad, 421 : 40 M.L.J. 262 (P.C). 
2. (1892) I. L. R. 15 Mad. 492: 2 M, L. J. 258. 
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that footing in regard to Panduru was Rs. 938-14-2, and in 
regard to Mallavaram, Rs. 507-9-3. The Board observes: 


«The Collector has not taken the value of inams granted subsequent to 
the permanent settlement into account in calculating the assets upon which 
the peishcush bas to be apportioned. With the necessary correction of this 
account the peishcush on the sub-divided estates will be as shown below.” 

In other words, the Board revised the Collector’s valuation, 
by including the subsequently alienated inams in the villages in 
question. Thus they raised the peishcush fixed on Panduru 
from Rs. 938-142 to Rs. 952-14-11 and on Mallavaram from 
Rs. 507-9-3 to Rs. 656-0-0. The total of the two figures as 
revised is Rs. 1,608-14-11, the sum mentioned in the final order 
of the Collector quoted above, apportioning the peishcush. 


he plaintiffs acquired the villages in question in or about 
Fac they applied under the Act, as against the defendants, 
eparate registration and apportionment. S. 1 of the Act 

^ fides: 
« The alienor or alienee of any portion of a permanently settled estate, or 
the representative of any such alienor or alienee, may apply to the Collector 


of the district in which such portion is situate for its registration in the name 
of the alienee and for its separate assessment in respect of land revenue.” 


The defendants’ title, as I have said, is derived from the 
alienations made by the Zamindar of Uratla previous to the 
grant of 1875. On the date of the grant the Zamindar’s 
position was that of an alienor and the defendants were his 
alienees. The Zamindar, the alienor, having subsequently made 
a grant to the plaintiffs’ predecessor-in-interest, the plaintiffs 
must be regarded as the alienor’s representatives. The terms 
of the section are thus satisfied. The defendants contend that 
the section does not apply, as the alienation in their favour was 
not subsequent to, but prior to, the separate registration of 1875. 
I fail to see how this makes any difference. The section does 
not say “the alienor or Ais alienee ” ; the argument overlooks 
that the word “Ais” is not there. The application was made 
by the plaintiffs, the alienor’s representatives, against the 
defendants, the alienees. There is thus no legal bar as is 
contended for the defence. 


It is next contended by the defendants in S. A. No. 502 
of 1929 that they are not the owners of the property within the 
meaning of that expression in S. 2 and that the Act does not 
therefore apply. Their title to the land was obtained under 
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Ex. IV, dated 12th December, 1863, which is in the following 
terms :— 

“ Patta written and given on Friday 5th Chaitra Sudda of the year 
Siddaıti by Sagi Subadrayya to Bhupathiraju Venkatanarasimharaju. I have 
this day given to you the land of the total extent of 3/16 plus 1/64 bearing a 
cist of Rs. 44 which is made up of wet land of the extent of about 3/16 being 
the eastern portion in Boorugumanu Isthuva in Mallavaram village, Vuratla, 
Hunda within our zamindari and of the dry land of the extent of about 1/64 
known as Mariamunnapatti Mukka in Mallavaram old village.” 

Then the last clause may be translated thus: 

“Therefore you may as you please render the land fruitful and enjoy the 
fruits thereof hereditarily from son to grandson and so on.” 

The argument is put thus: Under this deed the right to 
the minerals does not pass, and, in the absence of such right, 
the grantee does not possess full ownership. The followiggll 
passage in the judgment of the Privy Council in on 
Roy v. Durga Prashad Singh\ is strongly relied upon 
defendants’ learned counsel: D 











“The construction of the patta of 1791 contended for on behalf of 
plaintiffs would doubtless be the construction to be placed upon it if the patt 
had been a grant of freehold lands in England by an owner in fee, but the 
patta in question here was a grant by a Zamindar in India of a holding 
creating a tenure within his zamindari and must be construed as such grants 
by the Zamindars have been construed by the Board.” 

In that case what was granted by the Zamindar was a 
village rent-free brahmottar land. The grant contained the words 
that the grantee was “to enjoy it comfortably by cultivating 
and getting the same cultivated by others”. It was held that the 
subjacent minerals did not pass to the grantee. After reviewing 
the previous decisions of the Board, their Lordships held that 
the principle applied as much to rent-free tenures (the case 
before them being one such) as to grants of tenure at fixed 
rents. The defendants go on to contend that under these 
Cecisions the mineral rights did not pass to them by the instru- 
ment and that they cannot therefore be regarded as the 
« owners”. In answer, the plaintiffs urge that these authorities, 
if carefully examined, would show that in each case the 
grantee’s sub-soil rights were negatived on the footing that the 
grant was only of a tenure, but what was conveyed in the 
present instance in the defendants’ favour, was not a mere 
tenure but an interest in fee; and the plaintiffs further suggest 
that by “ grant of a tenure” is meant that there is a certain 





1, (1919) L. R. 46 I. A. 158: I. L. R. 47 Cal. 95- 36 M.L.J. 616 (P.C.). 
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residuary ownership retained by the zamindar. Whether the 
decisions support this theory is a point which I need not 
decide, but I may remark that it is difficult to reconcile at least 
one decision of the Privy Council, namely, Gobinda Narayan 
Singh v. Shyamlal Singhi with the view put forward by the 
plaintiffs. The real point to decide is, supposing the right to 
minerals does not pass, is the grantee on that account any the 
less “an owner ” within the meaning of the Act? The object 
of the enactment is to make better provision for the separate 
assessment to land revenue of the alienated portions (see the 
preamble). The revenue payable to the State is not in respect 
of any mineral or sub-soil rights. It therefore follows that a 
person can be an owner for the purpose of the Act without 
possessing such rights. The position of a lessee even under a 
permanent lease is different; he can in no sense be called the 
owner and that is the ratio dectdendt of Maharaja of 
Visianagram v. The Collector of Vizagapatam®, In the 
present case, though the word “patta” is used, the grant 
conveys an absolute interest; not only is no rent reserved but, 
under the express terms of the grant, the grantee is to enjoy 
the land “ from son to grandson and so on in succession”. 

It is next urged that the suit is barred by limitation. 
In 1903 the plaintiffs’ predecessor-in-title applied to the 
Collector for separate registration. Under S. 2, unless all the 
parties to the alienation concur, the Collector cannot make an 
order in favour of the applicant. On the ground that the other 
parties did not concur, the Collector rejected the application of 
1903. The defendants’ contention in effect is that the order, 
not having been set aside in time, would preclude any 
further application. This raises the question, was it an order 
that needs to be set aside? The application of 1903 was 
rejected merely on the ground that the other party did not 
concur. The order followed as a matter of course, the Collector 
having no option under the section and no discretion. Where 
both parties do not concur, the Collector is not required to 
apply his mind to the question at all. An order made in such 
circumstances cannot possess any legal validity and does not 
therefore require to be set aside. The position may be thus 
tested. Supposing, shortly after the passing of such an order, 
both parties make a joint request, can the Collector refuse to 





1, (1931) L.R. 58 I.A. 125: LL.R. 58 Cal. 1187: 61 M.L.J. 9 (P.C). 
2. (1914) I.L.R. 38 Mad. 1128: 27 M.L.J. 278. °° 
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entertain the application on the ground that the previous order 
operates as abar? Supposing again it is the other party that 
now applies with the concurrence of the previous applicant, 
can the Collector reject the application? The Act contemplates 
several kinds of orders, but, in the case of an order of the kind 
in question, it is perfectly clear that it need not be set aside. 
That being so, the party’s right to make a further application 
exists and what gives one of the parties a right to apply is the 
continued existence of his liability to pay, the assessment in 
respect of the share of the other. Unless by the force of the 
Act that right istaken away, it must exist. The party, if be 
chooses, may ignore the order; that may result in his having 
to pay the assessment in respect of the.other man’s share, but 
that does not debar him from making a second application. If 
an application is in this way repeated a second time and is 
again rejected, even then the party may ignore it, for, as L 
have said, there is nothing in law to compel him to get such an 
order vacated. But if he chooses to come to Court to have it set 
aside, he must bring his action under Art. 120 within six years 
from the date of the order. The Lower Court’s view therefore 
that the application in question (made in 1925) was legally sus- 
tainable is perfectly right. That application was disposed of 
by the Collector in 1925; he rejected it on the ground that his 
previous order had not been set aside. The present suit was filed 
within a year of the order of 1925 and is therefore in time. 


In the result, the second appeals are dismissed with costs 
of the plaintiffs-respondents. 
B. V. V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VARADACHARIAR. 





V. Raman Nair .. Appellant* (1st Defendant) 
J: 
Parameswaran Nambudri and 
others .. Respondents (L. Rs. of 


Plaintiffs, Defendants 2 to 
5,7,8, L. R. of 6th De- 
fendant and L. R. of 
9th Defendant). 
Riparian rights—Artificial stream—Right of adjoining owner to take 
water—Levy of water-cess or neerwaram—Defendant denying labihiy and 


*S.A, No. 816 of 1932. 20th April, 1934, 
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pleading free grant—Suit for recovery of cess—Whether one of small cause 
nature—Second appeal. 

The plaintiff sued the defendant for recovery of neerwaram or water-cess 
in respect of certain lands for which water was taken from an artificial stream 
belonging to the plaintiff. The defendant denied his liability to make any 
such payment and contended that the predecessor-in-title of the plaintiff 
should have agreed to allow free supply of water for the irrigation of the 
adjoining lands in return for his having been allowed to take the channel 
through the lands belonging to the predecessor-in-title of the defendant. 

Held, that the defendant’s right to take the water was analogous toa 
riparian right in natural streams subject to conditions agreed to between the 
parties at the time the artificial channel was dug, and the claim was not ofa 
small cause nature so as to bar a second appeal. 

Seetharama Aiyar v. Fischer, (1907) 17 M.L.J. 487 and Subramanta Iyer 
v. Stevenson, (1913) 22 I.C. 144, distinguished. 

In the case of artificial streams there are no riparian rights as such and 
whatever rights may be claimed by persons through whose lands the channel 
passes must rest on some arrangement either proved or presumed. 

Ramessur Persad Narain Singh v. Koonj Behary Patiuk, (1878) L.R. 6 
3: LL.R. 4 Cal. 634 at 637 (P.C.) and Yesu Sakharam v. Ladu Nana, 
.R. 51 Bom. 243, relied on. 


Appeal against the decree of the Court of the Subordinate 
dge of South Malabar at Palghat in A.S. No. 26 of 1930 
(A. S. No. 367 of 1930, District Court, Calicut) preferred 
against the decree of the District Munsif of Palghat in O. 5. 
No. 73 of 1929. 

P. S. Narayanaswami Atyar and P. S. Ramachandra 
Atyar for appellant. 

C. S. Venkatachariar and P. Govinda Menon for respond- 
ents. 

The Court delivered the following 

JupGmMEeNnT.—This Second Appeal arises out of a suit 
brought to recover from the Ist defendant what is described 
in the plaint as neervaram (loosely translated as water-cess), 
for three years. There is some obscurity as to the nature and 
basis of the claim and certain previous litigations have only 
added to the obscurity; but as they do not make the matter 
res judicata it is unnecessary to refer in detail to these litiga- 
tions. The substance of the plaintiff’s claim is that he is at 
present maintaining an artificial system of irrigation channels 
constructed more than fifty years ago by one Pichu Iyer at 
his own cost, as a result whereof a large extent of land in the 
possession of various people including the Kadiyam Kulath 
Tarwad received the benefit of supply of water drawn from 
a river in the Cochin State. The Ist defendant is in possession 
of about 83} paras (seed area) of lands by purchase from the 
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Kadiyam Kulath Tarwad. The plaintiff says, that the arrange- 
ment under which Pichu Iyer constructed this system of 
irrigation channels was that the persons through whose lands 
the channels were taken were allowed to take water from these 
channels for the purpose of irrigating their lands on condition 
of paying neervaram, which he fixes at the rate of 14 paras of 
paddy per para seed area. The liability to maintain this 
irrigation system as well as the right to collect neervaram 
alleged to be payable under this arrangement came to the 
plaintiff from Pichu Iyer as a result of Ex. A, dated 1878. 
The Ist defendant, who is the contesting defendant, denied that 
there was any such arrangement or that he was under any 
liability to make any such payment and he claimed that Pichu 
Iyer must have agreed to allow free supply of water for the 
irrigation of the adjoining lands in return for his having 
allowed to take the channel through the lands of the 
Kulath Tarwad. This is really the main question in the 

It is well established that in the case of artificial strea 
there are no riparian rights as such and whatever rights may 
be claimed by persons through whose lands the channel passes 
must rest on some atrangement either proved or presumed. 
See Ramessur Persad Narain Singh v. Koonj Behary Pattuk1 
and Yesu Sakharam v. Ladu Nana®. The question therefore 
is what are the probable conditions under which Pichu Iyer is 
likely to have brought into existence this system of irrigation 
channels. I agree with the learned Subordinate Judge that the 
terms of Ex. A, though not binding as a contract upon the 
present Ist defendant or his predecessors-in-title, afford the 
best evidence as to the arrangement likely to have been made at 
the time of the digging of the channel and the other evidence, 
which is referred to by the learned Subordinate Judge in 
paragraph 11 of his judgment, certainly goes to confirm what 
the provisions of Ex. A suggest in this connection. It is clear 
from Ex. A and the other evidence that the Ist defendant’s 
contention that the persons through whose lands the channel was 
taken were to be allowed a free supply of water from this 
channel for the irrigation of their lands is hardly likely to be 
true. The probabilities are, as the learned Subordinate Judge 
finds, that they must have agreed to pay something in , return 











1, (1878) LR 6 LA. 33: I.L.R. 4 Cal. 634 at 637 (P.C.). 
2. (1926) I.L.R. 51 Bom. 243. 
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for the privilege and the most likely measure of such payment 
will be to fix it with reference to the area for which they take 
water, it being left to their option to take the water or not. I 
see no reason to differ irom the learned Subordinate Judge on 
this point. No doubt one or two sentences in paragraph 12 of 
his judgment are open to exception, for instance, he says that 
it is for the Ist defendant to prove that there was an under- 
standing between the Kadiam Kulath people and Pichu Iyer 
that the former were to have free use of the water and then 
adds: “The usual presumption is that they will have to pay.” 
I am not awareof any basis for such a presumption. Again in 
para. 15 he says ‘whether there was a contract or not, the assig- 
nees of Pichu Iyer are entitled to collect neervaram for use and 
ccupation of their water’. This is somewhat unintelligible. 
aving looked into the whole matter and the evidence refer- 
by the learned Subordinate Judge, I see no reason to think 
these remarks of his have vitiated his judgment. His 
nclusion is really based upon the evidence and probabilities 
of the case and hence I have no hesitation in accepting it. 









Mr. Narayanaswami Aiyar for the appellant contends that 
the very terms in Ex. A suggest that half para per one para of 
seed area would have been the likely rate. This is a misreading 
of Ex. A. That only provides the rate at which the assignees 
of the right under Ex. A are to pay the assignors. The tenor 
of the document clearly shows that the assignees were left to 
collect from the occupants of the land at the usual rates or at 
such other rates as they are able to procure. It was certainly 
not part of the arrangement to fix that rate. One thing is 
clear; the rate could not be half apara as contended for by Mr. 
Narayanaswami Atyar, t.e., the very rate at which the assignees 
had to pay the assignors. They had also paid to the assignors 
Rs. 570 odd for which Ex. A contemplated that they would be 
entitled to interest. The rate of payment by the occupants of 
land must therefore be determined on other materials and not 
with reference to anything contained in Ex. A. 


On the question of rate Mr. Narayanaswami Aiyar con- 
tends that the Subordinate Judge’s discussion of it is very un- 
satisfactory and that I should call for a revised finding. Iam 
unable to accept that suggestion. In the written statement of 
the 1st defendant he neither disputed the rate claimed in-the 


plaint nor suggested any alternative rate; nor is Mr. Narayana- 
71 
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swami Aiyar able to point to anything in the evidence suggesting 
a different rate from that claimed in the plaint. Such evidence 
as there is on the question of rate seems to be all one way and 
it is certainly significant that this rate has been admitted to be 
the rate payable, even by the Ist defendant’s vendors. In these 
circumstances, I see no reason to disturb the finding of the 
learned Subordinate Judge on the question of rate. 


A further point was raised by Mr. Narayanaswami Aiyar, 
that the plaintiff is not entitled to interest prior to the date of 
suit. Though the plaint claims interest and in paragraph 16 
of the written statement there is a denial of the allegations, in 
paragraph 11 of the plaint as tothe payability of the neervaram 
on the last day of Makaram every year and the right to claim 
interest as per custom, no issue was taken upon it, for reas 
best known to the parties. Prima facte, thisis not a 
which the plaintiff will be entitled to interest before th 
of suit. When there is an allegation in the plaint an 
counter-allegation in the written statement, [ am unable to say 
whose fault it was that the issue was not raised. If the parties 
are serious about this controversy, I can only direct the lower 
appellate Court to raise an issue upon that point and submit a 
finding thereon after receiving such evidence as the parties may 
tender. 









Mr. Venkatachariar (for the respondent) raised a pre- 
liminary objection, that the claim in the suit is of a small 


= cause nature and as the plaint claim is below Rs. 500, the 


second appeal is not maintainable. In support of that contention 
he relied upon the decision in Subramania Atyar v. Stevensoni. 
I am tunable to agree with that contention. The decision in 
Subramania Atyar v. Stevenson! proceeds on the admission of 
the parties that the kolavettu claim in that case is in the nature 
of price paid for plaintiff's water, used for irrigation by the 
defendant. That judgment itself refers to an earlier judgment 
of Miller, J. in Seetharama Atyar v. Fischer? pointing out that 
what was referred to as kolavettu in the earlier case was by no 
means outside the prohibition enacted in Art. 13 of the Small 
Cause Courts Act. Inview of what has been stated already 
as to the facts of this case, it cannot certainly be said that the 
water belongs to the plaintiff and that the defendants can be 
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said to be merely in the position of persons purchasing certain 
quantity of water from the plaintiff. The defendant’s right to 


take water is analogous to a riparian rightin natural streams . 


but in accordance with the course of authorities it may be 
subject to conditions and liabilities proved or presumed to 
have been agreed to between the parties at the time the 
artificial channel was dug. It is therefore not possible to 
bring the plaint claim within the description applied in the 
decision in Subramanta Iyer v. Stevensoni. 

The matter having been posted to be spoken to this day, on 
the question of sending down in issue as to ‘interest’ for trial, 
Mr. Govinda Menon for the respondent states that so far as 
this case is concerned, his client does not think it worth while 
to go into a further enquiry at this stage for the purpose of 
aining the small amount awarded to him for interest. The 
t is that the amount decreed by the learned Subordinate 
ge will be reduced by substituting Rs. 321-6-10 for Rs. 450 
para. 1 (a) of the lower appellate Court’s decree. 

As the Second Appeal has substantially failed, it is 
dismissed with costs. i 


B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Peer Mohideen Rowther .. Appellant® (Defendant) 
T . l 
Aisa Bivi and others .. Respondents (Plaintif and 
Defendants). 


Trusts Act (II of 1882), Ss. 90 and 95—--Mahomedan co-hetrs—Elder 
brother assuming management for minor—Liability to account as trustee. 

Where a Mahomedan died leaving an adult son and a minor son and the 
former assumed management of the properties after obtaining succession 
certificate on behalf of himself and as guardian of his minor brother and it 
appeared that he earned 9 per cent. compound interest on his own moneys 
while he did not satisfactorily account for the income of the moneys belonging 
to the minor, 

Held, that the elder brother had by his conduct put himself in a fiduciary 
relationship with the minor and his liability could be determined with refer- 
ence to S. 90 of the Indian Trusts Act. 

Ramasamy Atyar v. DHORCINENIG Atyar, (1922) I.L.R. 46 Mad. 47: 43 M. 
L.J. 406, considered. 
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Held further that under the circumstances the elder brother was liable 
to account for the moneys belonging to the minor on the footing that they 
had earned a uniform rate of 9 per cent. compound interest. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. Nos. 3 and 4 of 1931 preferred 
against the decree of the Court of the District Munsif of 
Tinnevelly in O. S. No. 290 of 1928. 


K. Rajah Atyar and V. Ramaswami Atyar for appellant. 


S. K. Ahmed Meeran and V.S. Arunachalam for respond- 
ents. 


The Court delivered the following 


JupGMENT.—The question that arises in this appeal is, 
whether the Ist defendant’s liability is to be determined with 
reference to S. 90 of the Indian Trusts Act (II of 1882). 
Mr. Rajah Aiyar contends that the heirs of a decea 
Muhammadan take as tenants-in-common and that on 
tenant does not stand in fiduciary relation to his o 
co-tenants. The learned counsel relies upon Kennedy v. 
Traffordi and my judgment in Ramasamy Atyar v. Subra- 
mania Aiyar® for the position that the relationship of one 
co-owner towards another is not of a fiduciary character. The 
question here, however, is not whether the mere fact that the 
İst defendant was a co-tenant could render him liable to be 
treated as a fiduciary owner, but the point to decide is, whether 
by reason of his dealings with his co-owner’s share and the 
responsibilities he assumed in regard to it, he did not beyond 
being a bare tenant-in-common, also put himself in fiduciary 
relationship. At the death of Meera Masthan, his son Nagoor 
Meeran (the plaintiff’s husband) was a minor, and the Ist 
defendant (the elder brother of Nagoor Meeran) was much 
his senior in age. The minor, after his father’s death, lived 
with, and under the protection of, the Ist defendant; more 
than that, in obtaining the succession certificate, the elder 
brother acted as the minor’s guardian; further, he acted in the 
same capacity in regard to the releases obtained, on behalf of 
the minor. In the light of the facts proved, I must hold that 
the learned District Munsif has correctly held that the conduct 
of the lst defendant created, under S. 90 of the Trusts Act, 
such fiduciary relationship as entitled Nagoor Meeran to treat 
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his brother as being in the position of a trustee for him. The 
view I have takan is in conformity with Abdul Rahim v. Abdul 
Hakim! and Shukrullah v. Zohra Bibi2. 


That being so, by the operation of S. 95, the provisions of 
S. 23 relating to the liability for interest apply. The question 
then is, has it been shown that the 1st defendant had actually 
received interest? It was his duty to have proved how he 
disposed of the moneys received on behalf of the minor. He 
admits that his own moneys fetched much more than 9 per cent. 
per annum compound; in regard to the minor’s moneys, he says 
that heinvested them during the first two years at 9 per cent 
per annum compound but how he disposed of them subsequently, 
he does not choose to tell. When his own moneys were 
invested at a certain rate of interest it would be legitimate to 
infer that the minor’s moneys also fetched the same interest; in 
any event, it would not be improper to charge the 1st defend- 
ant with a uniform rate of 9 per cent. per annum compound. 
For the lower appellate Court’s direction, I substitute, that in 
respect of the moneys payable to Nagoor Meeran, interest will 
run from the very commencement to the date of suit at 9 per 
cent. per annum compound, with yearly rests. On the aggregate 
amount due on the date of suit, interest will be paid at 6 per 
cent. per annum till payment. 

As to the disbursements the lower appellate Court has 
allowed in favour of the lst defendant, my direction is that 
from the date of any particular debit, interest shall cease on 
the amount so debited subject to the one exception that Rs. 203 
debited for improvements shall not, as the Subordinate Judge 


holds, carry interest; in other words, that sum without interest 


shall be deducted as on the date of the taking of the account. 


The moneys invested by the Ist defendant in his firm of 
S. K. G. & Co. more or less represented what pertained to his 
share. I fail to see then why it should be inferred that the 
moneys employed were not those exclusively belonging to the 
İst defendant, but were out of the common funds in which all 
the heirs, including Nagoor Meeran, were interested. There- 
fore, there is no warrant for awarding any higher rate of 
interest, in respect of any portion of the moneys differentiating 
it from the rest of the funds on the ground that the business 





1, (1930) L.L.R. 54 Mad. 543: 61 M.L.J. 139. 
2, (1932) LL.R. 54 All. 916. 
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yielded large profits. The direction I have given therefore will 
apply to all the moneys. 


The contention of Mr. Rajah Aiyar in regard to the 
other matters do not require serious notice. 


In the result, the lower appellate Court’s decree is con- 
firmed, subject to the modification indicated above. 


The appellant shall pay the plaintiff’s costs in this appeal. 
B. V. V. — Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


The Municipal Council, Tuticorin, _ 
_ through its Chairman .. Appellani* (Defendant) 
os 
Ralli Brothers Agency at Tuti- 
corin, through its authorised 
agents, Stephen John Calco- : 
coressi and Gregory Thomaidés.. Respondent (Plaintiff). 


Madras District Municipalities Act (Y of 1920), S. 93—Principal place of 
business—Foreign firm having offices in India—Business carried on within 
municipal limits by sub-agents—Levy of profession tax—Validity—Payment 
under protesi—W hkat constitutes. 


The plaintiff firm had their head office in Switzerland and conducted 
their business in India through their offices at Calcutta, Bombay and Madras. 
They were assessed to profession tax by the defendant, the Municipality of 
Tuticorin, in respect of business carried on through their sub-agency within 
the municipal limits. The plaintiffs made five payments in pursuance of the 
notice issued by the Municipality without exercising their right of appeal to 
the Municipal Council and without any objection in word or deed. They: 
made a further payment under protest being then apprised of the fact that 
they could contest the levy of profession tax. The plaintiffs disputed their 


" liability to profession tax and sued for recovery of the several payments 


made by them. 


Fleld, that Tuticorin was not the principal office of the plaintiff firm and 
they were consequently not liable for profession tax under S. 93 of the 
Madras District Municipalities Act. 

The Municipal Council, Mangalore v. Messrs. Parry &Co., (1926) 52 M.L. 
J. 360, referred to. 


Held further that the first five payments were not ‘anveluntany and the 
plaintiffs were entitled to recover only the last payment expressly made 
under protest. 

Distinction between voluntary and involuntary payments pointed out. 

Slater v. Mayor etc. of Burnley, (1888) 59 L.T. 636, Maskell v. Horner, 


(1915) 3 K.B. 106, Brecklebank v. The King, (1925) 1 K.B. 52 and Rajah of 
Ramnad v. Secretary of State for India, (1928) 55 M LJ. 770, referred to. 





* Second Appeal No. 390 of 1929. 13th November, 1933. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 158 of 1927 preferred against 
the decree of the Court of the District Munsif of Tuticorin in 
O. S. No. 99 of 1926. : 

A. Swaminatha Atyar for appellant. 


C. Krishnaswamt Aiyar for Messrs. King and Partridge 
for respondent. 


The Court delivered the following 


JUDGMENT.—The defendant, the Municipal Council of 
Tuticorin, is the appellant. The respondent, the firm of 
Messrs. Ralli Brothers, brought this suit for the recovery of 
six payments of Rs. 110 each made to the appellant on account 
of half-yearly profession tax for the six half years ending 
with the 3lst March, 1926, as demanded by the appellant, on 
the ground that according to the District Municipalities Act 
the respondent firm was not liable to the demand. The appel- 
lant’s defences were that the respondent is liable to the demand 
and that at any rate the first five out of the six payments were 
voluntary and could not be recovered’back. On the liability 
of the respondent to the profession tax the District Munsif 
held that the respondent was liable under S. 93 of the District 
Municipalities Act of 1920 read with R. 18 of the 4th Schedule 
thereto. On the second as to the character of the payment he 
held that they were not voluntary. Therefore he dismissed 
the suit. The respondent appealed to the learned Subordinate 
Judge of Tuticorin who held on the first point that the respond- 
ent is not liable to the profession tax sued for but did not 
deal with the second point at all, that is, the nature of the 
payment. He gave a decree’ therefore for the sums sued for 
with costs. 


On this appeal both the points have been argued. 


On the first point, that is, the liability to pay profession 
tax, if the question were res integra I should have had no 
difficulty in supporting the appeal. The question depends 
upon the construction of S. 93 of the District Municipalities 
Act of 1920 and the bearing of R. 180f Sch. IV, that is the 
financial rules, on that section. The question is whether S. 93 
is controlled by the rule. My own view is that itis not. But 
this opinion is of no value because it has been held by a decision 
öf a Bench of this Court by which I am bound that it is. That 
decision is reported in The Municipal Council, Mangalore v. 


The 
Municipal 
Council, . 
Tuticorin 
v. 
Ralli 
Brothers. 


The: 
Municipal 
Council, 
Tuticorin 
Uv, 
Ralli 
Brothers. 


568 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Messrs. Parry & Co.1 That was an appeal from a decision of 
Waller, J. on the Original Side. In C. S. No. 551 of 1924, 
which unfortunately has not been reported as far as I have 
been told, the question raised was exactly the same. Messrs. 
Parry & Co., who carry on business throughout the Presidency, 
had business within the Municipality of Mangalore who assessed 
them to profession tax. Parry & Co. brought a suit on the 
Original Side for a declaration that they were not liable to 
profession tax in the mofussil municipalities like Mangalore 
by reason only of the fact that they were carrying on business 
there because by R. 18 of the Financial Rules ‘it was also 
requisite that their principal office should be within the limits 
of the Municipality which proposed to assess them. The 
learned Judge pointed out that the plaintiff’s contention would 
have had to be rejected under the law as it stood before the 
Act of 1920 and that the effect of re-arranging and re-modelling 
the sections in 1920 was probably the opposite of what was 
intended, viz., to make it impossible for Municipalities to levy 
profession tax from persons carrying on business except when 
the principal office or place of employment was within their 
own jurisdiction. This view was upheld on appeal by a bench 
and that being so, it is clear that the appeal must fail unless the 
appellant can show that the principal place of business or office 
of the respondent is within the Tuticorin Municipality. In my 
opinion the evidence does not show that Tuticorin is the prin- 
cipal office of the respondents. The respondent is a firm of 
which the head-quarters is alleged to be in Switzerland. Its 
business in India is chiefly of exporting produce from India to 
foreign countries, importing yarn from Manchester into India 
and of buying and selling produce within India. So far as 
Tuticorin is concerned it deals with cotton and ground-nuts 
which it buys and sugar gunnies, yarn and twine which it 
sells. It has 20 sub-agencies in the Southern Districts under 
it. Cotton and ground-nuts are bought chiefly for export, 
cotton being ginned locally by a ginning factory which the firm 
owns. Sugar is imported from Java and sold locally; yarn is 
brought from Bombay where it is imported from Manchester 
and the gunnies and twine are brought from Calcutta. The 
local assistant in buying and selling acts under the orders of 
three offices, Madras, Bombay and Calcutta. He has no doubt 





1. (1926) 52 M. L. J. 360, 
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got a certain amount of discretion, that is, he may buy within 
a certain maximum price fixed and also he may sell above a 
certain minimum price fixed. In these circumstances it is very 
difficult to say that Tuticorin is the principal office of the 
respondent whatever it may mean. If I had only to decide 
whether the respondent was carrying on business at Tuticorin, 
there will be no difficulty but as I have to say whether Tuticorin 
is the principal office of the respondent I can only say that it is 
not the principal office in India, if that is what is intended, 
because Calcutta, Madras and Bombay are with respect to the 
goods concerned with each place the principal office which is 
set in authority over Tuticorin. The section does not say 
“principal office within the presidency” or even “within India”. 
Iam therefore not ina position to say that the Subordinate 
Tudge is wrong when he says, although I do not agree with all 

ie grounds for his opinion, that in the nature of the evidence 
the respondent firm has not got its principal office at Tuticorin. 
The consequence of this is that the appellant was not entitled 
to levy profession tax in the half years during which the firm 
paid it. 


The second point remains and it is whether the payments 
now sought to be returned were voluntary or involuntary. The 
District Munsif found that they were involuntary but accord- 
ing to his view on the other point it was unnecessary for him 
to express any opinion and the Subordinate Judge has 
expressed no opinion. It has now become necessary for me to 
decide the point because on it the appeal depends. The facts 
are not in dispute. The first five payments were payments 


in pursuance of the usual notice by the Municipality demanding ` 


payment and warning that if the tax be not paid within 15 
days “and if you do not show sufficient cause why the same 
should not be paid a warrant will issue for the distraint of 
your property’. It is also intimated that the assessee has a 
right of appeal to the Council if dissatisfied with the assess- 
ment imposed. Ex. II is a sample of the notice. During this 
period the respondent made payments without any objection 
either in word or in deed. But apparently soon after the 
decision of Waller, J., above referred to, which was pronounc- 
ed on the 20th April, 1925, the respondent discovered that he 
was also entitled to make the same claim as Parry & Co. and 


when the next demand was made, that payment, viz., the sixth 
72 
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now in question, was made under protest (Exs. Band A-5). 
The Munsif’ does not say on these facts on what grounds 
he took the view that the payment for the first five half 
years was involuntary. He seems to have been of the 
opinion thai because the notice of demand mentioned that 
unless the payment was ‘made or cause shown a distraint will 
issue that was sufficient to cause apprehension and that there- 
fore the payments were in pursuance of that apprehension. A 
number of cases on this question have been cited to me. There 
is no case which goes the length of saying that where a statu- 
tory body conceiving itself justified under the circumstances in 
making a demand makes a demand in the form prescribed for 
such demand, the demand containing the warning that if it is 
not satisfied legal process for realisation will be put into force, 
the payment in pursuance of such notice is sufficient to take it 
out of the category of voluntary payments. The cases only go 
so far as to show that to make the payment involuntary or one 
under duress it must in fact be so. It is not necessary that the 
protest should be express nor on the other hand does the fact 
of verbal protest always mean that the payment ceases thereby 
to be voluntary but the character of the payment is to be judged. 
from the real nature of the circumstances in which it was made 
which are not to be assumed by the extension of any theo- 
retical assumption of what the man paying might have 
thought, the question always being what he did think. A 
reference to cases on either side of the line will make this clear. 
In Rajah of Ramnad v. Secretary of State for Indial the Rajah: 
of Ramnad had submitted returns in pursuance of the Income- 


_ tax Act showing certain items of income therein on which he 


wrongly thought he was bound to pay income-tax which was. 
assessed accordingly and paid. Later on he learnt from a 
decision in respect of another Zamindar that he was not bound. 
to pay the tax on those heads of income and brought a suit for 
recovery of those taxes attributable to those amounts. It was 
held on the merits that he had made a wrong return and that. 
the levy was also wrong and then the question arose whether he 
was entitled to recover. In that connection a large number of 
decisions was referred to and it was finally held that the 
payments were voluntary in the legal sense and could not be 
recovered back. One of the cases has a bearing to the 
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present facts and it is Slater v. Mayor etc. of Burnley1. Cave, J. 


is cited where he says 


“that there is no case which lays down that a payment under these cir- 
cumstances is a compulsory payment. If it were so the consequence would be 
far-reaching. If that were so no payment of rent to a landlord would be a 
voluntary payment.” 


The circumstances were that a water rate had been levied 
which was in excess by £1-11-6. Although the local authority 
had no power of distress they had the power to cut off water- 
supply on non-payment of the rate and the argument was that 
although the payment was made without any protest yet it must 
be deemed to have been made under protest or under duress 
because of the fear that water might be cut off. This was 
repelled. The case is different where goods have been illegally 
eized and a person has to make the payment to get them 
ed or where a person is entitled to certain services or to 
articular thing done and cannot get those services or the 
cular thing done except upon payment which he is not 
ound to make or when payment is made in actual apprehension 
that unless it is made the goods will be illegally seized. In all 
these cases the payment is held to be under duress though no 
express protest is made. Maskell v. Horner? was a case of a 
payment called ‘tolls’ made by the plaintiff to the defendant, 
the owner of Spitalfields Market, which were found to be 
illegal. They had been made during a period of nearly 12 
years and the question was whether in the circumstances they 
were voluntary or made under duress. The circumstances as 
narrated in the head-note were: that on the first occasion when 
the demand was made and the plaintiff objected, his goods 
were actually seized. The plaintiff then consulted a solicitor 
and according to his advice made subsequent payments under 
protest. Later on, the amount being disputed there was 
seizure or threat of seizure of goods followed by payment under 
protest. On these facts Rowlatt, J. decided that although there 
were numerous so- called protests they had been SO frequent and 
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the Court of Appeal without any doubt and the third with 
some hesitation concurred in the opinion that “the plaintiff 
never intended to depart and never did depart from the course 
taken by him at the commencement of the dispute’. In other 
words his persistence during so long a period rather shows that 
the plaintiff did not acquiesce in the defendant’s demands. 


Brecklebank v. The King! was a case where the Shipping 
Controller acting under the Defence of the Realm Regulations 
required the suppliants to pay asa condition of allowing them 
to sell one of their ships to a foreign firm a sum of money 
which he had no right to demand. On this imposition being 
held to be illegal the question arose whether it was a voluntary 
payment. On that Bankes, L.J. said that the payment is best 
described as one of those which are made gru gingly and af 
necessity to avoid open protest because protest is felt 
useless, the meaning being that the absence of open pr 
not a hindrance to the right to recover. The petition how 
of the suppliants failed on another ground not now materi 
Such being the principle to be applied I have to see whether 
the first five payments can be held to have been made under 
protest simply because they were made in pursuance of notices 
issued by the Municipality in the common form requiring the 
assessee to either pay or show cause for not paying the same and 
in default informing him that steps will be taken by distraint to 
enforce payment and that he hasa right of appeal. I do not 
think that payments made, without any expression of objection 
or unwillingness, and continued for a period of five half years 
can be said to be anything else than payments in the ordinary 
course by tax-payers who have no cause to show and who do 
not intend to object to the assessment and therefore pay. It 
was indeed unobjected because according to the belief of the 
Municipality and the respondent at that time an unobjection- 
able payment. It has not been contended and very properly 
that the right to recover can be put upon any ground of 
mistake because if mistake there was, it was a mistake of law 
and that is not sufficient. Therefore the only available ground 
being the involuntary character of the payments I am clearly 
of opinion that the first five payments were not involuntary and 
therefore are not liable to be returned. This, however, does 
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not apply to the last half year’s payment which was made 
expressly under protest. 


The decree of the Lower Court is therefore modified by 
giving a decree to the plaintiff for Rs. 110 and the suit is 
dismissed with respect to the remainder. The parties will have 
and pay proportionate costs in the three Courts. 

B.V.V. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace OWEN ComrProN BEASLEY, Kt., 
Chief Justice AND Mr. JusTICE PANDRANG Row. 


The Imperial Bank of India at Madras .. Appellant* (Platn- 
tif) 


v. 
. L. A. Veerappan alias Palaniappa 
Chetty (minor) by guardian ad litem 


A. R. S. V. Sevugan Chettiar .. Respondent (De- 


fendant). 


Mino. “Sole proprietor of a business—Agent of minor’s guardian execut- 
ing promissory notes to a Bank on behalf of minor's firm—Evidence not only 
disclosing absence of necessity but positive benefit to the creditor by the 
transaction—Powers of an agent of a guardian—Whether minor is liable for 
the amounts on the promissory notes. 


The agent of a guardian of a minor cannot have greater or wider powers 
to pledge the minor’s credit than the guardian from whom he derives his 
power. The guardian of a Hindu minor, who is the sole proprietor of a 
business, cannot have greater or wider powers to pledge the minor’s credit 
than the manager of a joint Hindu family carrying on an ancestral family 
business to pledge the credit of the minor coparceners, and the power of the 
latter is limited or governed by‘the rule laid down in Hunoomanpersaud’s case 
[ (1856) 6 M.I.A. 393] as will be seen from the ruling of the Privy Council in 
Ram Krishna Muraji v. Ratan Chand, (1931) 61 M.L.J. 665 (P.C.). 


Where it was clear rrom the evidence in a case that a creditor bank was 
aware of the real state of affairs at the time when the suit promissory notes 
were executed by the agent of the guardian of a minor on behalf of the firm 
of which the minor was sole proprietor, that there was no necessity for the 
minor’s firm to execute the promissory notes and that the only object of the 
execution of the notes was to benefit the bank’s own debtor, namely, another 
firm who owed moneys to the bank and consequently the bank itself, 


Held, that neither the agent northe guardian of the minor had power to 
pledge the minor’s credit so as to bind the minor in respect of the promissory 
notes. 

Krishnamurthi v. The Bank of Burma, Ltd., (1911) I.L.R. 35 Mad. 692: 
21 M.L J. 620 and Patchu Ramajogayya v. Vayjula Jagannadhan, (1918) I.L.R. 
42 Mad. 185: 36 M.L.J. 29 (F.B.), followed. 


* O. S. Appeal No. 40 of 1931. 30th January, 1934. 
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¢°.Oniappeal from the judgment of the Hon’ble Mr. Justice 
Waller, dated 16th February, 1931 and passed in- the 
Ordinary Original Civil Jurisdiction of the High Court in 
C: S.No, 348 of 1928. 

: S! -Duraiswami Aiyar E E by Moresby and Thomas | 
for ‘audi, 

- K.-S. Krishnaswam Atyangar and T. L. Venkatarama 
Aiyar for respondent. = 


` The judgment of the Court was delivered’ 7 

-Pandrang Row, J.—This is an appeal from the decree of 
Mr. Justice Waller, dated 16th February, 1931, in C. S. No. 348 
of '1928, a suit instituted by the Imperial: Bank of India, 
Madras, to recover the amount due on two promissory notes 
executed on the 4th and 7th days of August, 1925, for 
Rs. 25,000 and Rs. 37,000 respectively by one Kadires 
Chetty as agent of tY- guardian of the minor Ist defendan 
theri aged ‘Mout 3 years, and the sole proprictor of the P. L. A. 
Firm. ` The promissory notes were executed in favour of the 
2nd ‘defendant firm known as the M. A. R. A. R. Firm, and 
they , were endorsed in favour of the Imperial Bank of India, 
thé first’ note being: endorsed by Kadiresan Chetty himself as 
agent for the 2nd defendant’s firm, and the second note by the 
principal o: of that firm. The plaint proceeded on the basis that 
thé ‘promissory notes were executed by the P. L. A. Firm, and 
the; claim against this firm was based only on the execution 
ofthe promissory notes by this firm. The 2nd defendant firm 
cohsented to a decree, and only the minor 1st defendant resisted 
the: claim. The minor 1st defendant who is the sole proprietor 
of the P..L. A. Firm was represented by his maternal uncle 
as guardian. ad litem, and in his written statement he contended 
inter alia that the suit promissory notes were not executed on 
his ; behalf or on behalf of his firm, and that neither his mother 
and * guardian nor- her agent Kadiresan Chettiar had. any 
atithority i in ‘law to execute the promissory notes in question ‘on’ 
his behalf, and. “that. he” is ‘theréfore not liable ‘thereon. “He 


further. contended, KEINI las EXI 






Tet noje was executed by, adima 
Chetty for the purpose of accommodating the M. A. R. A.2Ron 
Fir: Jof- Whitt also“he Was ah ageitit, “and that Che -setontd: ‘ndte 
wag executed” by sei esai Chert or Ka parno Af Garh Gatit 
ing—his—own-indebtedness-to. the- l back cade 

minér;derivédino benefit whatever fr8th? E tte 


LXVII] THE MADRAS LAW JOURNAL REPORTS. -575 


sory notes which were executed in the absence of any necessity 


of the minor himself. o ng! 

The trial Judge in-a very brief judgment dismissed.the 
plaintiff bank’s claim as against the minor Ist defendant-with 
costs, being of opinion that the liability under the promissory 
notes in question was not properly incurred by the guardian’s 
agent. The plaintiff bank appeals. The only poiņt,„ for 
determination in this appeal is whether the minor 1st defendant 
is liable on the promissory notes sued on. The minor’s father 
Venkatachalam Chetty was originally the owner of thé P. L. A. 
Firm, and on his death on 1st July, 1922, this minor who was 
then an infant less than a year old became the sole proprietor 
of the firm. On 24th January, 1923, the minor’s mother executéd 
a power of attorney in favour of Kadiresan Chetty (Ex.-B) 
authorising him to manage and conduct the business of the firm 
in Madras and in Chittoor, Cochin State (and not at other 
places). This power of attorney authorised the agent inter alta 
“to make, draw, endorse, accept and discount bills of exchange, 
promissory notes, cheques, drafts and orders for money,” and 
also “ to bind the guardian as such or the said firm as security 
to or for any person or persons and to sign all deeds necessary 
for that purpose”. The evidence shows that after the death of the 
minor’s father in July, 1922, the P. L. A. Firm had no dealings 
with the plaintiff bank till the date of the plaint transactions. 
There is also evidence to show that the firm’s business“ was 
rather in the process of being wound up than of being carried 
on,” and there is the finding of the trial Judge to this effect 
which has not been shown to be wrong. Though there’ was no 
allegation in the plaint that the suit promissory notes-were 
executed by the agent in the course of his conduct ‘of‘the 
business of the P. L. A. Firm as agent, during the trial ‘an 
attempt was made to show that the notes were so executed,.and 
in accordance with the custom or practice of mutual accommoda- 
tion prevailing among Chetty money-lending firms whereby the 
agent of one such firm accommodates another with the signature 
of his firm on condition that when need arises his firm will be 
similarly accommodated by the other agent. Some attempt was 
also made to show that some enquiry was made by the plaintiff 
bank about the state of account between the P. L. A. Firm and 
the M.A.R.A.R. Firm at the time the promissory notes’ were 
executed, and that the bank was satisfied after such inquiry that 
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there was a necessity for the P. L. A. Firm to execute the 
promissory notes for the purpose of accommodating the M. A. 
R. A. R. Firm. The trial Judge found that the practice or 
custom of mutual accommodation had been proved even in the 
case of firms belonging to the infant proprietors, but nothing 
was said by the trial Judge about the existence of any necessity 
apart from the custom of mutual accommodation for the 
execution of the promissory notes on behalf of the P. L. A. 
Firm. 


The liability of the minor under the two promissory notes 
has to be considered separately, and the argument of the 
appellant’s advocate has also dealt with the two promissory 
notes separately, though in the case of both the notes it is 
admitted that the P. L. A. Firm was only a surety and did not 
get any benefit. The promissory note frst in date was for 
Rs. 25,000. This was drawn by Kadiresan Chetty as agent of 
the minor’s guardian in favour of the 2nd defendant firm and 
was endorsed by him in favour of the appellant bank as agent 
of the 2nd defendant frm. The benefit of this note went to 
the 2nd defendant firm, and the amount was utilised for the 
purpose of reducing the indebtedness of that firm to the 
appellant bank. The minor’s liability in respect of this note is 
sought to be based not only on the custom or practice of mutual 
accommodation, but alsoon the allegation that this note reduced 
the indebtedness of the minor’s firm to the 2nd defendant firm. 
The practice of mutual accommodation is not denied, but it is 
contended that this practice does not entitle a guardian or a 
guardian’s agent to bind the minor by executing a surety bond 
as such a practice is one at variance with the law. It was 
contended moreover that mutual accommodation of this kind is 
not enforceable in law, and that it does not really give rise to 
any legal obligation, but only to an obligation of honour. 
This practice of mutual accommodation was not relied 
upon or referred to in the plaint, and even otherwise it is 
clear that this practice cannot make the minor liable if other- 
wise he is not liable on the promissory notes. Moreover, it 
appears from the evidence, as observed by the trial Judge, that, 
as the minor’s business was rather in process of being wound 
up than of being carried on, the minor’s firm did not require 
accommodation, and there was no continuous process of 
mutuality in accommodation between the minor’s firm and the 
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other firm. The minor’s firm had no dealings with the bank 
after the death of the minor’s father in July, 1922, till the 
promissory note for Rs. 25,000. There is nothing to show that 
the minor’s firm was in need of any accommodation, or had ever 
been accommodated by the other firm after the minor became the 
sole proprietor of the firm. On the other hand, the other firm, 
namely, M. A. R. A. R. Firm, was then indebted to the appellant- 
bank to the extent of nearly eight lakhs of rupees. The minor’s 
firm owed nothing at all to the appellant-bank. There was at 
the time, as admitted by the principal witness for the appellant- 
bank, a financial crisis which affected the Chetty money-lending 
firms in Madras and elsewhere, as the result of which persons 
who had deposited moneys with these firms demanded their 
moneys back and no one was prepared to give money as they 
had been doing before, and the Chetty firms had to borrow 
oney elsewhere in order to meet the demands of the depositors, 
az that asa further result of that crisis two Chetty money- 
lending firms became insolvent. The position therefore was 
briefly this. The 2nd defendant firm owed the bank nearly 
eight lakhs and in view of the crisis the bank was naturally 
anxious to protect itself, and the minor’s firm was dragged in 
asa surety for the 2nd defendant firm because the same person, 
namely, Kadiresan Chetty, was agent of both the firms. It is 
impossible to believe that either the bank or the 2nd defendant 
firm or the agent of the minor’s firm ever considered the 
interests of the minor in the course of this transaction. The 
transaction seems to have been one entirely for the benefit of 
the 2nd defendant firm and of its creditor the Bank. The 
Minor received no benefit, and both the Bank as well as the 
agent of the minor’s firm must have known that there was no 
necessity for the transaction so far asthe minor and his firm 
was concerned. 


It has been sought, as mentioned already, on behalf of the 
appellant-bank to make the minor liable on the ground that at 
the time the promissory note was executed the minor’s firm 
was indebted to the 2nd defendant firm in whose favour the 
note was executed. The evidence however clearly shows that 
taking all the accounts together the minor’s firm was not 
indebted to the 2nd defendant firm at the time, and that on 
the other hand it was the 2nd defendant firm that owed money 


to the minor's frm. This fact is clearly admitted by the princi- 
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pal witness for the appellant-bank who says that “no amount 
was due from P. L. A. to M. A. R. A. R. at that time if all 
the accounts are taken”. Itis clear that so far as the Madras 
accounts is concerned, the M. A. R. A. R. Firm owed money to 
the P. L. A. Firm. The advocate for the appellant-bank however 
relied on the indebtedness of the P. L. A. Firm to the M. A. 
R. A. R. Firm on the Colombo account, and his contention was 
that nearly a lakh of rupees was due by the P. L. A. Firm to the 
M. A. R. A. R. Firm by the end of July, 1925; but this calcula- 
tion admittedly excludes a debt of nearly Rs. 1,90,000 due to 
the P. L. A. Firm by M. A. R. A. R. Firm and secured by a 
mortgage. There is really no justification for excluding this 
debt merely because it was secured by a mortgage. If all the 
accounts are taken it is clear that at the time the M. A. R. A. R. 
Firm owed the P. L. A. Firm a large sum of money. It is also 
seen that the amount of the promissory note, namely, Rs. 25,000 
was not actually entered in the P. L. A. Firm account books. 
cannot therefore be said the promissory note for this amount 
was executed for the purpose of reducing the indebtedness of 
P. L. A. Firm to the M. A. R. A. R. Firm. Taking all the 
circumstances into consideration there can be no doubt that the 
execution of this promissory note was nothing but a pledge of 
the credit of the minor’s firm for the benefit of the M. A. R. 
A. R. Firm, and that it was not executed because there was. 
any need for the minor’s firm to execute it. 


The question therefore comes to this: has the agent of a 
minor’s guardian unlimited power to pledge the minor’s credit 
so as to bind the minor’s estate? It was held by their Lordships 
of the Judicial Committee in Waghela Rajsanjt v. Shekh 
Masludini that in India a guardian has no power to bind his 
ward by a personal covenant. That was a case in which the 
covenant was apparently beneficial to the minor, and nevertheless 
their Lordships held that it was not binding on the minor and 
observed as follows :— 

« There is not in Indian law any rule which gives a guardian and manager 
greater power to bind the infant ward by a personal covenant than exists in 
English law. In point of fact, the matter must be decided by equity and good 
conscience—generally interpreted to mean the rules of English law—if found 
applicable to Indian society and circumstances. Their Lordships are not aware 


of any law in which the guardian has such a power, nor do they see why it 
should be so in India, They conceive that it would be a very improper thing 


ee 
1, (1887) L. R. 14 I. A. 89: I. L. R. 11 Bom. 551 (P. C.). —- be 
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to allow the guardian to make covenants in the name of his ward, so as to The 
impose a personal liability upon the ward.” Imperial 
Bank of 


In another case, namely, Indur Chunder Singh v. Radha India, 
Kishore Ghose1, their Lordships of the Judicial Committee held aa 
that, where the guardians had taken certain lands on lease in Veerappan. 
their own names, but as was alleged for the benefit of the  Pandrang 
minor, neither the minor nor his estate could be made liable on Row, J 
the contract. In view of these decisions it was held in Sanka 
Krishnamurtht v. The Bank of Burma, Lid.2 that the rule 
which makes a minor member of a joint Hindu trading family 
liable on a bill drawn by the manager of the family cannot be 
applied to minors who are not trading in partnerships but are 
sole owners of the business, that the guardian of a minor who 
is the sole proprietor of the business cannot invest an agent with 
powers larger than are reasonably proper for carrying on the 

usiness, that the creditors can proceed against the minor’s 
ate only where the guardian would be entitled to indemnity 
or the liabilities properly incurred out of the assets of the 
minor embarked in the business, and that where the guardian 
has no such right to indemnity against the assets of the business 
ye where he has acted improperly the creditors have no right 
against the assets of the minor’s business. It was also held 
that even assuming that it was necessary to give the agent 
power to draw bills and promissory notes it was not neces- 
sary to give him power to draw in favour of himself or his 
firm, and that the giving of such an unrestricted power 
is improper. This case was referred to with approval in a 
subsequent case, namely, Ramajogayya v. Jagannadhan3, in 
which the majority of the Full Bench held that no decree can 
be passed against a minor or his estate on a contract entered 
into on his behalf by a guardian under which covenant no 
charge is created on the estate except in cases in which the 
minor’s estate would have been liable for the obligation 
incurred by the guardian under personal law to which he is 
subject. This was the answer given to the following question 
referred to the Full Bench, namely, whether any decree, and if 
so, what decree can be passed against a minor or his estate on 
a covenant entered into on his behalf by a guardian for his 
benefit, under which covenant no charge is made on the estate? 





1. (1892) L. R. 19 I. A. 90: I. L. R. 19 Cal. 507 (P. C.). 
(1911) T. L. R. 35 Mad, 692: 21 M. L. J. 620. 
3. (1918) LL.R. 42 Mad. 185 : 36 M.L.J. 29 (F.B.). 
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The answer given by Wallis, C.J. to this question was that a 
decree cannot be passed against a minor or his estate ona 
covenant entered into’on his behalf by a guardian for his 
benefit. These Madras decisions have stood unchallenged all 
these years and must be considered to be good law at least so 
far as this presidency is concerned, and it is therefore 
unnecessary to consider the decisions of other High Courts 
which bear on this question. 

It is obvious that the agent of a guardian cannot have 
greater or wider powers to pledge the minor’s credit than the 
guardian from whom he derives his power. The guardian of 
a Hindu minor who is the sole proprietor of a business 
cannot have greater or wider powers to pledge the minor’s 
credit than the manager of a joint Hindu family carrying on 
an ancestral family business to pledge the credit of the minor 
coparceners, and the power of the latter is limited or govern 
by the rule laid down in Hunoomanpersaud’s casel as will 
seen from the ruling of the Privy Council in Ram Krishna 
Murajt v. Ratan Chand2, To put the case of the minor at its 
lowest, the appellant bank can succeed in fixing the liability on 
the minor in respect of the promissory notes only if it is show 
that the bank after making reasonable enquiry into the neces- 
sity for the execution of the promissory notes believed in good 
faith that there was a real necessity for the execution of the 
promissory notes, or that the agent was acting for the benefit of 
the minor’s business. This the appellant bank has failed to do 
so. On the contrary, it is clear from the evidence that the 
bank was perfectly aware of the real state of affairs at the time 
the suit promissory notes were executed, namely, that there was 
no necessity for the minor’s firm to execute these promissory 
notes, and that the only object of the execution of these 
promissory notes was to benefit the bank’s own debtor, the 2nd 
defendant firm, and consequentially the bank itself. 

As regards the second promissory note for Rs. 37,500, the 
case of the appellant bank is much weaker, for in the case of 
this promissory note it is clear that the benefit went to the 
agent himself. In effect this promissory note was one by 
executing which the agent took his infant principal’s money for 
his own. use, and the appellant bank was perfectly aware of 
this fact. The agent who executed the note owed at the time 





1. (1856) 6 M. I. A. 393: > 2 (1931) 61 M. L. J. 665 (P.C). 
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Rs. 37,500 to the bank in respect of three hundies drawn by him 
in favour of the M. A. R. N. Firm, and discounted by the latter 
with the bank. The M. A. R. N. Firm failed to honour these 
hundies at maturity and the appellant bank called upon the 
agent Kadiresan Chetty to pay the money, and he found money 
for this purpose by executing this promissory note. In fact it 
was clearly conceded in the argument in this appeal that the 
appellant bank was aware beforehand that the money was 
required to wipe off the agent Kadiresan’s own indebtedness to 
the bank. The appellant bank knew that the agent was 
pledging his minor principal’s credit for his own private 
purposes, and therefore must have been aware that the agent 
was perpetrating a fraud on the minor whom he represented. 
The bank was, moreover, interested in the transaction nearly 
much as Kadiresan himself, and the transaction was one 
ch the bank must have known to be in no way beneficial to 
the minor, and clearly detrimental to the minor’s interests. 

It follows from what has been said above that the question 
for decision in this appeal must be answered in the negative, 
and that neither the agent Kadiresan Chetty nor the guardian 
of the minor Ist defendant had power to pledge the minor’s 
credit so as to bind the minor in respect of the two promissory 
notes sued on. It must therefore be held that neither the 
minor nor the assets of his business can be made liable on 
either of the suit promissory notes. The decree appealed from 
is therefore right and the appeal fails. The appeal is accord- 
ingly dismissed with costs. 

K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE MADHAVAN Narr. 


V. R. Ramaswami Naidu .. Petitioner* (Petitioner) 
v. 
Vaiyapuri Nadan .. Respondent (Respondent). 


Civil Procedure Code (V of 1908), O. 33, R. 1—Leave to sue in forma 
pauperis—Firsit Court allowing it and decreeing in plaintiff's favour—Decree 
for half a share in suit properties subject to condition of paying debts— 
Appellate Court rejecting application for leave to appeal as pauper—Payment 
of Court-fee ordered—Grounds not stated—Whether the appellate Court 
would be proper in its order, if the ground of tis rejection had been the ability 
of the petitioner to pay Court-fee owing to first Courts decree in his favour. 

The petitioner obtained permission to sue as a pauper and gota decree 
for partition and separate possession of a half share of the suit properties 


* C R. P. No. 1414 of 1932. 10th May, 1934, 
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subject to his liability for a half share of the debts. In appeal the petitioner 
contended that he was not liable to pay the debts. Thereupon the appellate 
Court rejected the petitioner's application for leave to appeal in forma 
pauperis without any reasons but simply stating “pauper application rejected. 
To 28th, for payment of Court-fees”. The Lower Court was presumed to 
have rejected the application on the ground that having got a decree in the 
first Court the petitioner should have been ina position to pay Court-fee, as 


his right toa half share of the suit properties had been declared by that 
decree. - 


Held, if that was the ground of rejection then it ought to be reversed on 
two grounds: (1) The petitioner would not become the owner of the properties 
decreed to him unless the condition of his liability to pay the debts had been 
discharged. If he was a pauper he could not have paid off that liability, (2) 
From the definition of ‘pauper’ given in the explanation to O. 33, R 1, Civil 
Procedure Code, it would appear that in considering whether a person wasa 
pauper, the subject-matter of the suit should be excluded. Hence the 
decree that he had obtained should be excluded when the application for 
permission to prosecute the appeal asa pauper was considered. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
Government of India Act praying the High Court to revise 
order of the District Court of Madura, dated the 11th day o 
March, 1932 and made in O. P. No. 16 of 1932. 


R. Gopalaswami Aiyangar for petitioner. 
Respondent unrepresented. 
The Court delivered the following = 


J UDGMENT.—This is an application to revise the order of 
the District Judge of Madura by which he refused permission 
to the petitioner to prosecute the appeal filed by him as a 
pauper. In the first Court the District Munsif gave the 
petitioner permission to sue as a pauper. In that Court he 
obtained a decree for partition and separate possession of a 
half share of the suit properties subject to his liability for 
half of the debts under Exs. IV, V and VI. In appeal the 
petitioner contended that he was not liable for the debts. 


The learned District Judge has rejected the petitioner’s 
application without giving any reasons. The order states 
simply “pauper application rejected. To 28th for payment of 
Court-fees”. This Court therefore is not in a position to 
understand exactly on what grounds the Lower Court passed 
its order. But it may be presumed from the circumstances of 
the case that the learned Judge must have thought that having 
obtained a decree in the first Court the petitioner must be 
in a position to pay the Court-fee as his right to a half 
share of the suit properties was declared by that decree. If 
this is the ground on which the learned Judge’s order is based, 
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it cannot be upheld for two reasons. In the first place the 
petitioner does not become the owner of the properties decreed 
to him unless he pays a half share of ‘the liability. If he isa 
pauper he cannot find means to pay off that liability. It 
follows that the decree for possession of half of the suit 
properties cannot be of much use to him. Secondly, in the 
explanation to O. 33, R. 1, Civil Procedure Code, the definition 
of “pauper” is given from which it appears that in considering 
whether a person isa pauper the subject-matter of the suit 
should be excluded. If so, the decree that he has now succeed- 
ed in obtaining should be excluded from consideration when 
the application for permission to prosecute the appeal as a 
pauper is considered. I am not able to assign any other 
eason for the rejection of the plaintiff’s application by the 
ed Judge. 

In these circumstances I set aside the order of the learned 
udge and give permission to the petitioner to prosecute the 
appeal as a pauper in the same way as he was allowed to 
conduct the suit in the original Court. 








I make no order as to costs. 
Ke. see Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice PANDRANG Row. 


K. Srirangachariar .. Petitioner* (Accused). 

Criminal Procedure Code (V of 1898), Ss. 235 (1), 236 and 403 (1)—Two 
distinct offences committed— Accused acquitted of one—No bar to the trial 
of the second charge against the accused. 

Itis clear from S. 403 (2), Criminal Procedure Code, that a previous 
acquittal is no bar to atrial for any distinct offence for which a separate 
charge might have been made in the former trial under S. 235 (1), Criminal 
Procedure Code. S. 235 (1) and S. 236 are mutually exclusive, and if a case 
is governed by one of them it cannot be governed by the other. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of Chingleput Division, dated the 
20th December, 1933 and passed in S. C. No. 31 (a) of 1933. 

K. S. Jayarama Aityar for M. E. Rajagopalachartar for 
petitioner. 

The Public Prosecutor on behalf of the Crown. 


Lad ae ee 


*Cr, R.C. No. 43 of 1934. 3rd August, 1934. 
(Cr. RP. No. 38 of 1934.) 
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The Court made the following 


ORDER.—The petitioner was committed to the Chingleput 
Sessions Court to take his trial on two separate charges accus- 
ing him of two distinct offences, viz., the offence of theft ofa 
blank 2nd class railway ticket from the South Indian Railway 
Company’s booking office at Conjeeveram punishable under 
S. 380, Indian Penal Code and the offence of forgery in 
respect of certain entries alleged to have been made by him in 
that ticket with intent that fraud may be committed punishable 
under S. 467, Indian Penal Code. 


The trial of the petitioner was proceeded with at first in 
respect of the first offence, t.e., the offence of theft. This trial 
in respect of the offence of theft which was held by the 
Assistant Sessions Judge, Chingleput, with the aid of the j 
ended in acquittal. Thereupon the trial of the petitione 
respect of the second offence, the offence of forgery, was take 
up by the Sessions Judge, Chingleput. The petitioner con- 
tended that his acquittal in the earlier trial was a bar to the 
subsequent trial. This contention was repelled by the Sessions 
Judge in a reasoned order dated 20th December, 1933. 


The present revision petition attacks the correctness of 
this order of the Sessions Judge and seeks to have it reversed. 
The only argument is that Ss. 236 and 237, Criminal Procedure 
Code, apply to the present case and that consequently the 
previous acquittal is a bar under S. 403 (1), Criminal Proce- 
dure Code. This argument was considered by the learned 
Sessions Judge and did not meet with acceptance. 

This is not a case in which there can be any doubt as to 
which of several offences the facts which can be proved will 
constitute; on the contrary the facts which can be proved 
clearly disclose two distinct offences and only two, viz., the 
offence of theft and the offence of forgery. In other words, 
the case is one to which S. 235 (1), Criminal Procedure Code, 
applies, the case for the prosecution being that the petitioner 
first stole a blank railway ticket from the booking office to 
which he had access asa relative of the station master, and then 
committed forgery by making certain entries therein so that a 
fraud may be committed on the railway company. An 
analogous case would be one in which a person is charged with 
theft of a blank cheque form and subsequent forgery thereof. 
It is clear from S. 403 (2), Criminal Procedure Code, that a 
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previous acquittal is no bar to a trial for any distinct offence 
for which a separate charge might have been made in the 
former trial under S. 235 (1), Criminal Procedure Code. 
5. 235 (1) and S. 236, Criminal Procedure Code, are mutually 
exclusive, and if a case is governed by one of them it cannot 
be governed by the other. S. 237, Criminal Procedure Code, 


obviously applied only to cases governed by S. 236, cama 
Procedure Code. 


I am of opinion that the order of the Sessions Judge 
sought to beset aside in revision is right. The petition is 
therefore dismissed. 


K. C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTiczE PAKENHAM WALSH. 
Suppan Asari .. Appellant* (Plaintif) 
v. 
Alima Bibi minor by next friend 
and mother 1st Respondent and 


others .- Respondents (Defend- 
ants 2 to 6). 


Civil Procedure Code (V of 1908), O. 21, R. 63—Claim suit—Sale of attach- 
ed properties alleged to have been transferred to the claimant for consi- 
deration—Judgment-debtor not a necessary party to the claim suit—Onus of 
proof of the validity of the alienation on the claimant. 


Where a suit was brought by the plaintiff against the defendants, who 
were the attaching decree-holders, to set aside an order dismissing his claim 
petition and his claim was based upon a sale deed executed by the judgment- 
debtor in his favour for a certain amount, the consideration having been made 
up of a certain amount reserved for the discharge of a mortgage debt, Ex. C 
executed by the judgment-debtor, and the findings of the lower appellate 


N 


Court having been, that! except for the mortgage amount under Ex. C. 


which the plaintif paid off the plaintiff was nota creditor of the judgment- 
debtor, the vendor at the tıme of sale, 


Held, (1) that the judgment-debtor was not a necessary party toa claim 
suit, there being no decided case to support the contrary. 


Ghasi Ram v. Mangal Chand, (1905) I.L.R. 28 All. 41 and Maryam Bibi v. 
Ram Das, A.I.R. 1922 AIL 404, referred to. 


(2) That the onus of proving the validity of the alienation in his favour 
was on the plaintiff. 


A ppathurat Chettiar v. Vellayan Chettiar, (1931) 62 M.L.J. 236, followed. 





*Second Appeal No. 295 of 1929. Ist May, 1934. 
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(3) That the judgment of the lower appellate Court granting a charge to 
the plaintiff on the property to the extent of the encumbrance Ex. C which 
he had discharged would be upheld. 


_ Palamalai Mudaliar v. South Indian Export Company, Lid., (1909) LL. 
R. 33 Mad. 334:20 M.L.J, 211 and Ponnuswans Pillai v. Quadir Mohideen 
Rowther, 1930 M.W.N. 1145, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore, dated 28th August, 1928, in A. S. No. 87 
of 1928 (A. S. No. 84 of 1928, District Court, Coimbatore) 
preferred against the decree of the Court of the District 
Munsif of Coimbatore, dated 13th December, 1927 and made 
in O. S. No. 1878 of 1925. 


A.C. Sampath Aiyangar and T. R. Srinivasa ‘Aiyar for 
appellant. aii 


T. M..Ramaswami Atyar for respondents. 
The Court delivered the following 


JupcmMEeNT.—The plaintiff is the appellant in this second 
appeal. The suit was to set aside an order dismissing a claim 
petition. The defendants were the decree-holders. They 
obtained a decree in O. S. No. 204 of 1925 on the file of the 
District Munsif’s Court of Coimbatore and attached the 
properties of the judgment-debtor Pachianna Pannadi. The 
plaintiff then preferred his claim under a sale deed, Ex. A, 
dated the 13th May, 1925, from Pachianna Pannadi. 


This sale was after the decree but about two months . 
before the date of the attachment. The Court of first instance 
decreed the plaintiff’s suit but its decree was reversed in the 
lower appellate Court which however gave the plaintiff a charge 
with regard to a certain mortgage, Ex. C, which it held that he 
had discharged. Against this decree the present second appeal 
is filed. 


The trial Court found that the land purchased comprised 
the whole property of the judgment-debtor. The purchase 
price was Rs. 3,500. It is not contended that this was an 
under-estimate and in fact the decree-holders refused to take 
the land from plaintiff for Rs. 4,000 and transfer the decree to 
plaintiff. The consideration under Ex. A was stated to be 
made up as follows: Rs. 2,000to discharge a mortgage to one 
Subbiah Pillai (Ex. C), Rs. 1,168 to discharge a mortgage in 
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favour of one Veera Pannadi, Rs. 100 received in cash and the 
discharge of a promissory note for Rs. 200 executed by the 
vendor in favour of the appellant. The trial Court found that 
all the consideration as per terms of the sale deed was paid, 
that the plaintiff got delivery of the documents on the date of 
the sale deed and also got possession of the property, and that 
the decree-holder was not entitled to proceed against the land. 
The Subordinate Judge found that as far as the first mortgage 
Ex. C in favour of Subbiah Pillai was concerned, it had been 
discharged by the plaintiff and that the consideration was good. 
As regards the second mortgage Ex. C-1 he found that the debt 
was not genuine. The mortgagee under Ex. C-1 was the 
father-in-law of the judgment-debtor. With regard to the 
payment of Rs. 100 in cash and the promissory note debt of 
Rs. 200 alleged to be due to the plaintiff, he found that this 
was a fictitious consideration. He therefore dismissed the 
plaintiff’s suit except that he gave him a charge to the extent 
of Rs. 2,000 in respect of the mortgage, Ex. C. These being 
the findings of fact, it is clear that the plaintiff was not a 
yeditor of the judgment-debtor the vendor at the time of the 
sale. 


I shall first deal with the objection which was raised in 
both the Lower Courts and is also raised here and which, if 
correct, would suffice for dismissing the appeal. The objection 
is that the plaintiff’s suit is not maintainable because the 
judgment-debtor-vendor was not joined as a party. For this 
reliance is placed on a remark in Ghast Ram v. Mangal Chand1, 
where it was said: 

“Tf an unsuccessful claimant brings a suit and he seeks to esrablish his 


claim against hoth the decree-holder and the judgment-debtor, the latter is of 
course a necessary party.” 


The trial Court found that this remark does not apply to 
the present case because the plaintiff did not claim any relief 
against the judgment-debtor. Assuming for purposes of 
argument that he can be held to have claimed relief against the 
judgment-debtor, it is to be observed that the remark in 
Ghast Ram v. Mangal Chand1 is obiter. Besides it was a case 
decided under the old Code. S. 31 of the old Code which 


1. (1905) LL.R. 28 All. 41. 
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corresponds to O. 1, R. 9 did not contain the words “or non- 
joinder” which were introduced for the first time in the Code 
of 1908. Moreover, in a later decision of the same Court, 
Maryam Bibi v. Ram Dası the learned Judge dissents from the 
view that the judgment-debtor is a necessary party in such 
a suit. In that case the matter was directly in point and the 
learned Judge, after observing that the dictum was obiter and 
was passed under the old Code, says: 


“It is sufficient for the purposes of to-day to hold that O. 1, R. 9 covers 


the case and distinguishes it from the dictum relied upon by the Courts 
below.” 


I have been shown no decided case where it is held that 


the judgment-debtor isa necessary party and I must therefore 
dismiss this objection. 


The next matter with which I should like to deal is the 
question of onus. It has been argued that the lower appellate 
Court has wrongly thrown the onus upon the plaintiff. This 
being a suit under O. 21, R. 63 by an unsuccessful claimant it 
is unnecessary to discuss what the position would be if the suit 
were simply by the plaintiff under S. 53 of the Transfer o 
Property Act. The recent Privy Council decision 
Mohammad Ali Mohammad Khan v. Mt. Bismillah Begam? is 
clear on the point that the onus is on the defeated claimant to 
establish by cogent evidence that the deeds in question were 
bona fide and it washeld in Perayya v. Venkayammas’ that it 
was not sufficient for him to rely merely upon the deed which 
shows his ostensible title. The Privy Council decision in V.E. 
A. R. M. Firm v. Maung Ba Kyin4 is quoted in the opposite 
sense, but as observed in Appathurai Chettiar v. Vellayan 
Chettiar5 there is nothing in the judgment about onus and the 
head-note is misleading in this matter. This Rangoon case 
was also considered in Maha Deo Missir v. Ram Prashadé6 and 
the same conclusion was reached that no proposition of law 
casting the onus upon the defendants was laid down in that 
case. The learned Judges make some observation on the 
matter of onus in Appathurai Chettiar v. Vellayan Chettiars, 
which may be quoted. They say: 


« In cases under O. 21, R. 63, Civil Procedure Code, the burden of proving 
the validity of the alienation is on the plaintiff. The defendant, however, 


———_ S 








1. ALR. 1922 All. 404. 


2. (1930) 1 60 M LJ. 341 (P.C). 3. (1924) 47 M.L.J. 14. 
1927) LL.R. 5 Rang, 852: 53 M.L.J. 388 (P.C.). 
5, (1931) $2 M.L.J. 236. 6. (1929) LL.R. 8 Pat. 890. 


f 
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cannot escape the burden at some stage or other. If the plaintiff produces 
his deed, and swears that it ıs genuine and for full consideration, and the 
defendant has nothing to say to the contrary, the plaintiff will succeed, and 
where the burden of the plaintiff is so light it is scarcely worth arguing 
whether itis more correct to say that the burden is originally on the defendant, 
oron the plaintiff. But where the defendant has something substantial to say 
to the contrary, the real burden must inevitably fall on the plaintif to 
establish the right which he claims.” 

It has also been ruled in Ramaswami Chettiar v. Mallappa 
Reddiari, overruling a previous Full Bench decision, that the 
contention that an alienation is not valid may be put forward 
‘by way of defence in a suit and need not be made the subject 
of a separate suit by the decree-holder. In Elaya Perumal v. 
Vellaakannug Sundaram Chetty, J. held that when a claim 
under O. 21, R. 63 was rejected as time-barred and was not 
investigated, the onus in the suit subsequently instituted by 

e claimant would fall on the defendant. That decision is 

luded to in Appathurat Chettiar v. Vellayan Chettiar3. As the 
claim petition in this case was dismissed after investigation, it 
is unnecessary to discuss its correctness. I hold therefore that 
the onus was on the plaintiff in the present case. 


It was argued that the lower appellate Court was confused 
with regard to the payments under Ex. C and Ex. C-1, but 
whatever may be said about the correctness of the conclusions of 
the Subordinate Judge, there was no confusion. The plaintiff 
withdrew on 12th May, 1925, a sum of Rs. 2,000 from a deposit 
account some months before it was due to mature. Ex. A was 
executed the next day and on the date of Ex. A Rs. 1,168 are 
endorsed as paid towards the mortgage, Ex. C-1, which the 
lower appellate Court has found to be a sham transaction. Ten 
days later Rs. 1,035-10-0 was paid towards the mortgage 
Ex. C which the lower appellate Court has found to be genuine, 
and a year afterwards on the 13th May, 1926, another sum of 
Rs. 1,160 was paid towards Ex. C and the mortgage was 
discharged. The learned Subordinate Judge feels some doubt 
about the truth of this second payment on Ex. C but in the end 
he gives the plaintiff the benefit of it. It is not permissible to 
argue here that the payment towards Ex. C-1 of Rs. 1,168 
on the date of the sale deed was out of the sum of Rs. 2,000 
withdrawn by the plaintiff. However much the dates may 





1. (1920) I.L. R. 43 Mad. 760: 39 M. L. J. 350 (F. B). 
2. “A, I. R. 1931 Mad. 40. 3. (1931) 62 M.L. J. 236, 
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support such a view, the learned Subordinate Judge has in. fact 


held that only Rs. 1,035-10-0 under Ex. C was discharged at that 


time from the Rs. 2,000 drawn out. Therefere there is no 
confusion in this matter in the finding of the lower appellate 
Court and I am bound by that finding of fact. 


The next objection is that the learned Subordinate Judge 
has failed to keep in mind the distinction between a sham 
transaction and a benami transaction. There is of course a 
distinction between the two things. A sham transaction is one 
in which no title passes or is intended to pass and the title still . 
vests in the transferor. In a benami transaction title passes for 
certain reasons to the name of a third party who could bring 
a suit, give a discharge, etc., on his title. (Vide Rangayya v. 
Rangaswamt, a Privy Council case, and Gur Narayan v. 
Sheolal Singh2, another Privy Council case.) .This distinction 
is not disputed on behalf of the respondents but it is argue 
that the learned Sub-Judge clearly meant that the transacti 
was benami as he observes in paragraph 4: 


«Taking advantage of the circumstance that Ex. Cis a real transaction 
the judment-debtor Pachianna Pannadi seems to have got up Ex. A nominally 
in favour of the plaintiff to screen his properties from the creditors in view 
of his impending insolvency.” 


It is very easy to use incorrect terms in a matter of this sort 
and I may point out that in Appa Dhond v. Babaji Krishnajis, 
a case quoted for appellant to show that a document cannot 
be partly genuine and partly benami, the learned Judge has 
applied the term “unreal” in describing an alleged benami 
transaction; while one of the objections to the lower appellate 
Courts judgment in this case is that he says ‘ Even assuming 
that the plaintiff is in possession it does not establish the reality 
of the transaction in his favour”. I do not think there is any 
doubt that the Court really regarded Ex. A as a benami 
document for which there was genuine consideration to the 
extent of the discharge of the mortgage, Ex. C. It is objected 
further that when the Subordinate Judge says: 


«Pachianna Pannadi (the vendor) has now absconded and his where- 
abouts are not known. Therefore it cannot be said that plaintiff has really 
become entitled to the suit properties by reason of the purchase under Ex. A” 


and that while, admitting that Ex. E series, the kist 
oe show that the plaintiff did get into possession of the 







“oss wa" ATT R. 1925 Mad. 1005 at 1007 and 1008. 
2. (1918) L. R. 461, A. 1: LL.R. 46 Cal. 566 at 574 : 36 M. L. J. 68 (P.C.). 
3. (1921) I. L. R. 46 Bom. 85. 
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properties, he says that these are of very little value as they 
are subsequent to the claim, but has failed to notice that the 
plaintiff got patta for the property on the 29th May, 1925, 
Ex. E (8), and that in the remarks column of the patta it is 
stated that 


“the old pattadar Pachai’s name has been removed according to the petition 
for transfer filed by him”. 


It appears from the evidence that Pachianna Pannadi 
stabbed his wife and absconded and that he was also adjudicat- 
ed insolvent. It must be admitted that as regards this 
objection the learned Subordinate Judge has certainly failed to 
mention with regard to possession the important evidence of 
the patta and of its having been obtained on the application of 
the vendor. But a more serious objection is that there is no 
definite finding as to whether the plaintiff did make the 
yment of discharge under Ex. C-1. If he made this 
zment thinking the debt to be really due then he would still 
a transferee in good faith even though the debt was a ficti- 
ious one and the mortgage got up by the vendor with his 

father-in-law. The debt for which the mortgage, Ex. C-l, 
was executed was due under the promissory note Ex. C (7). 
b The learned Subordinate Judge observes that Ex. C (7) was 
not produced at the time of the claim enquiry, and that P. W. 
7, the mortgagee was not, as found also by the trial Court, in 

a position to lend such an amount; and he says: 
« Therefore there can be no doubt that Ex. C-1 is a sham document for 


which no consideration passed and which was apparently got up to screen the 
properties of Pachianna Pannadı from his creditors.” 







He goes on then to deal with the endorsement on Ex. C-1 
and he says on that matter that 


«u P, W. 4 admits that he does not know whether the mortgage in favour 
of Veera Pannadi is a true ora nominal transaction though he himself has 
written the endorsement of discharge thereon.” 


But he does not say expressly whether the endorsement is 
true or not. Fora proper decision of the case the matter will 
have to go back for a finding as to whether the plaintiff paid 
the amount entered on the mortgage, Ex. C-1, as having been 
paid by him. 
The lower appellate Court will therefore submit a finding 

on the following issue :— 

« Was the discharge on Ex. C-1 genuinely made by the plaintiff’. (Onus 
on plaintiff.) 
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[On receiving the finding from the Lower Court that the 
discharge of Ex. C-1 was not genuine His Lordship proceeded :] 


The Lower Court has now returned a finding that the 
discharge on Ex. C-I is not satisfactorily proved to be 
genuine. This finding is well supported by evidence and it is 
not open to me to convass a finding for which there is evidence. 
I may however say that I should come to the same conclusion 
myself. Even the fact that the mortgage deed Ex. C-1 is with 
the plaintiff, which would be a strong circumstance otherwise 
to prove that the discharge was real, loses all its force when 
we find the mortgagee, the uncle of the mortgagor deposing 
that it was the mortgagor who got the document registered and 
kept it himself. 







Now Ex. C-1 being shown to be a sham transaction an 
when we find plaintiff making a false entry of discharge on j 
when in fact he did not pay anything, nothing more is nee 
to prove want of consideration and good faith on his part 
regards this branch of the transaction specially when as note 
above the onus lies heavily on him to prove good faith and 
consideration. 


The plaintiff was not a creditor of the judgment-debtor at 4 

the time of Ex. A. Consequently all cases dealing with a 
transfer taken by a creditor are irrelevant. A useful summary 
of the position of transferees will be found in Mohideen v. 
Md. Mustappahi by Anantakrishna Aiyar, J. Dividing these 
transferees into two classes, (1) creditors, (2) non-creditors, an 
alienation in favour of the first class, t.e., creditors, to defeat 
the other creditors will not be invalid, even though the alienee 
knows this is the object of the transaction, provided of course 
that he does not satisfy anything more than his own debt. As 
regards non-creditors it will be invalid if they had knowledge 
of the fraudulent object but if they had not that knowledge, 
the alienation will be good. As I said above, we are not here 
concerned with a creditor alienee. With regard to strangers, a 
distinction has repeatedly been drawn between cases where the 
property is converted into cash which is more easily secreted 
from creditors and cases where this is notdone. Anantakrishna 
Aiyar, J. states: 








1, A.I.R, 1930 Mad. 665. 
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“If the transfer is for valuable consideration and is made with the full 
intention that the title to the property should pass to the transferee, andif no 
benefit be intended to be retained to the grantor, then the transfer will be 
valid as against an attaching creditor even though the object of the transfer 
might have been to defeat an impending execution. The general creditors of 
the transferor are not defeated in such a case since, instead of the property of 
the debtor which has been transferred, there remains the money representing 
the price paid for the property in the hands of the debtor, and the creditors 
could proceed against the same.” 


It is really a question of fact in the case of money con- 
sideration whether the transferee knew or did not know the 
fraudulent object of the transfer. But as observed above, the 
onus on the defeated claimant is very heavy to establish by 
cogent evidence that the deeds are bona fide. In the present 
case the facts as found are these. The plaintiff is not a 


creditor. He has bought property of the value of Rs. 3,500° 


and it has not been shown that that is an under-valuation. But 
the properties consist of the whole of the judgment-debtor’s 
immovable properties and no provision is made for payment of 
the decree debt. For this purchase the plaintiff has paid 
Rs, 2,195-10-0 as genuine consideration to discharge the mort- 
gage bond Ex. C. Rs. 300 made up of an alleged promissory 
note debt to himself of Rs. 200 and cash consideration at the 
time are not found to be genuine. But it is argued that the 
plaintiff is entitled to possession even though he has not paid 
the whole of the purchase price. Only one of the cases quoted 
appears to be relevant as the others do not involve any question 
under S. 53 of the Transfer of Property Act. That case is 
Deokt Nandan Singh v. Saiyed Jawad Hussaini. But in that 
case the only point raised against the plaintiff-purchaser was 
that he had not paid the full amount of the consideration. 
There is something much more here. He has entered as part of 
the consideration a fictitious payment of a mortgage which has 
itself been found to be a fictitious transaction. This, as I said 
above, 1s quite enough to show want of good faith and consi- 
deration. Ithas been laid down in Chidambaram Chettiar v. 
Sami Aiyar® (confirmed by the Privy Council in Chidambaram 
Chettiar v. Srinivasa Sastrial3) that an alienation made to 
defeat or delay creditors is wholly invalid even though consi- 
deration may have been given for some part and must be set 
aside in its entirety. 








1, ALR. 1928 Pat.199, 2, (1906) LL R. 30 Mad. 6: 16 M.L.J. 427, 
3, (1914) LL.R. 37 Mad. 227: 26 M.L.J. 473 (P.C). 
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The lower appellate Court has given the plaintiff a charge 
on the property to the extent of the encumbrance Ex. C which 
he has discharged. This is in accordance with Palamalai 
Mudaliar v. The South Indian Export Company! and Ponnu- 
swami Pillai v. Quadir Mohideen Rowther2. By mistake this 
has not been incorporated into the decree but it is not disputed 
by the respondent. 

In the result the appeal must be dismissed with costs but 
the necessary alteration will be made in the decree to bring it 
into conformity with the judgment of the lower appellate 
Court, namely, giving plaintiff a charge over the property to 
the extent of the mortgage which he has discharged (Ex. C). 


K. C. Appeal dismissed and decree amended. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MapHAavAN NAIR AND MR. 
Justice CORNISH. 


Sonnammal .. Plamtif* 
V. 
The Coimbatore Mahajana Bank, Ltd., 
by Secretary Nanjappa Chettiar and 
another .. Defendants. 


Vakalait—Pleader engaged ina petition for permission to sue in forma 
pauperis—Pettt1on converted into suit when leave was given—Wheiher the 
same vakalat will be good for the purpose of the suit or afresh one wil be 
necessary. 

The vakalat given to a pleader appearing for a person in a petition for 
permission to sue as a pauper under O. 33 of the Civil Procedure Code must 
be considered to have become a vakalat given for the purpose of a suit when 
the petition itself becomes converted into a suit by operation of law on the 
original petition being allowed by the Court, unless the vakalat is distinctly 
confined to the pauper petition alone, The ‘purpose’ for which the vakalat 
was given in tbe first instance becomes changed when the nature of the 
petition gets changed by operation of law. 


M. B. Jeddy amicus curiae. 
The Court delivered the following 


Jupcmrnt.—In this case a petitioner who filed a petition 
for permission to sue as a pauper under O. 33 of the Code of 
Civil Procedure engaged a pleader and gave him a vakalat in 
the usual form. The petition was allowed by the Court and 
SS ee a 
L (1909) I.L.R. 33 Mad, 334: 20 M.L.J. 211. 2. 1930 M.W.N. 1145, 

* Referred Case No. 3 of 1933, 27th July, 1934, 
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was registered as a suit. The question arises whether the 
pleader should be given a fresh vakalat to conduct the suit or 
in other words whether the vakalat already given in connection 
with the pauper petition would not be sufficient for the purposes 
of the suit also. The vakalat already given to the pleader 
though it mentions ‘original petition’, the printed word ‘suit’ 
above the words having been scored out, does not specifically 
limit the appearance to the petition for permission to sue as a 


pauper only. By operation of law the petition to sue as a. 


pauper becomes converted into a suit when itis allowed by the 
Court. In our opinion the vakalat given in connection with 
the petition must, when the petition becomes converted into a 
suit, be considered to have become a vakalat given for the 
purpose of the suit unless the vakalat is distinctly confined to 
the pauper petition alone. The “purpose” for which the 
vakalat was given in the first instance becomes changed when 
the natureof the petition gets changed by operation of law. 
We would answer the question referred to us accordingly. 


Question answered. 

K. C. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JusTICE VARADACHARIAR AND MR. 
JUSTICE BuRN. 

A. T. N. A. T. Chockalingam Chettiar.. Appellant* (Plf.) 

Uv. 

Rama Mu Rama Palaniappa Chettiar .. Respondent (Deft.). 

Promissory Note—Requisites of Sufficient tf payee’s name is found in 


any porlionof the document—Thavanai—When money becomes payable— 
Oral contract cannot be proved as to the original debi—S.91, Evidence Act. 





A signed letter contained the following terms with an anna stamp :— 
“30th Panguni Siddharti-Kallal A.T.N.A.T. (@ze;) credit, the same place 
R. M. M. R. M. (upp) debit for the two hundies taken by meand sent 
for our Penang firm ason 13thidem Rs. 9,500 at Rs. 95 (exchange rate) 
3 months Thavanai 11 annas interest, rings 10,000, for these 10,000 rings 
adding from Thavanai, Thavanai interest and principal will be paid and this 
letter taken back by me.” 

Held, that the document wasa promissory note, the promissor and pro- 
misee having been clearly indicated in the opening portion of the document 
and a definite promise to pay also contained therein. 

Kadir Moithin Pulavar v. Panduranga Naidu, (1933) 38 L.W. 846, refer- 
red to. 


a a 


*A ppeal No. 280 of 1929. 23rd July, 1934, 
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Though there has been a difference of opinion at one time as to whether, 
in the case of these Thavanai documents among Nattukottai Chetties, the 
money becomes due immediately on the expiry of the first Thavanai or only 
upon an express demand after the expiry of the Thavanai, there was at no 
time any doubt whatever that during the first Thavanai the money was 
not repayable. 


The note as well as the loan were contemporaneous and there was really 
no question of a definite anterior liability apart from the note. As unless the 
plaintiff in this case could enforce the particular terms as to interest, 
exchange, etc. contained in the letter and that too in the particular way in 
which he wished to interpret those terms he would get nothing in the suit, he 


` should be permitted to prove the very terms contained in the letter under the 


guise of an original debt. To permit him to do so wonld be in the very teeth 
of S, 91 of the Evidence Act. 


Shanmuganatha Chettiar v, Srinivasa Ayyar, (1916) I.L.R.40 Mad. 727: 
31 M.L.J. 138, referred to. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Devakottai in O. S. No. 138 of 1928. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
A. Nagaswams Aiyar for appellant. 

K. Rajah Atyar and V. Ramaswami Atyar for respondent. 

The judgment of the Court was delivered by 

Varadachariar, J.—Plaintiff-appellant sued to recover a 
sum of money on the basis of what is referred to in the plaint 
asa ‘signed letter’ given by the defendant on 12th April, 1920. 
That letter bears only a one anna stamp and the Lower Court 
has held that it is a promissory note “not payable on demand” 
and is therefore insufficiently stamped. It dismissed the suit, 
holding that the suit is based only on that inadmissible letter 
and not’on any original debt as an independent cause of action. 
In the appeal the learned Advocate-General has contended that 
that letter is not a promissory note at all or, if it is a promis- 
sory note, it is payable on demand and is therefore duly 
stamped. The appellant has also taken the precaution of 
applying to this Court for permission to amend the plaint, by 
basing the claim, alternatively on the ‘debt’ independently of 
the said letter. 


In support of the first contention urged on behalf of the 
appellant, viz., that the document in question is not a promis- 
sory note, reliance is placed upon the fact that the document 
does not in terms contain a promise to pay to a specified person. 
The terms of the document are set out in the judgment of the 
Lower Court. It is in these terms: “30th Panguni Siddharti- 
Kallal A.T.N.A.T. ama (credit), the same place R.M.M.R. 
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M. uø (debit) for the two hundies taken by me and sent for 
our Penang firm as on 13th idem Rs. 9,500 at Rs. 95 (exchange 
rate) 3 months thavanai 11 annas interest, rings 10,000, for 
these 10,000 rings adding from thavanai, thavanai interest and 
principal will be paid and this letter taken back by me.” The 
document begins in the way in which similar documents in 
vogue among Chetties run, mentioning the fact of the money 
having been lent by A.T.N.A.T. and having been received by 
R.M.M.R.M. The English translation puts the concluding 
words in the passive voice. Perhaps it will be a more accurate 
rendering of the original to have these words in the active 
voice, t.e., “paying the principal and interest as per above terms 
I shall take back this letter”. The point of the argument on 
behalf of the appellant is that the document does not say 
“paying to yow’; and in support of that contention, reliance 
was placed upon a decision of this Court in Kadir Motthin 
Pulavar v. Panduranga Naidul, No exception can be taken to 
the principle laid down in that case that in considering whether 
a document is a promissory note or not, it is material to see 
whether the payee is named there. But neither that case nor 
any other decision lays down, in which’ part of the document 
the payee is to be named, or by what kind of language. On the 
other hand Illustration (b) to S. 4 of the Negotiable Instru- 
ments Act clearly shows that the reference to the payee need 
not be found in the mere of promise. The Illustration runs 
thus: 
“I acknowledge myself to be indebted to B in Rs, 10,000 to be paid’on 
demand for value received.” 

This is declared to be a promissory ‘note within the 
meaning of the definition. In the document now in question, 
the promissor and the promisee are clearly indicated in the 
opening portion of the document and there is a definite promise 
to pay though it is worded in the participial form. There is 
therefore no force in the first contention. 


The second contention is that the reference to three 
months thavanai is only a provision for calculation of com- 
pound interest with three monthly rests and does not make the 
document payable otherwise than on demand. There was at 
one time some difference of opinion in the reported decisions in 
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this Court, as to whether, in the case of these thavanai docu- 
ments among Nattukottai Chetties, the money becomes due 
immediately on the expiry of the first thavanai or only upon an 
express demand after the expiry of the thavanai but there was 
at no time any doubt whatever that during the first thavanai 
the money was not repayable. That this is the well-established 
usage amongst Chetties in the case of these thavanai documents 
is shown by the plaintiff’s admission as his own witness in the 
case, that the amount is not repayable within three months as 
it is given on three months thavanai. This contention there- 
fore also fails. 


. As regards the application to amend the plaint by inserting 

a prayer based upon the original cause of action, it is difficult 
to read the plaint as containing any basis for such a prayer 
and it is therefore very doubtful if the appellant will be justi- 
fied in asking for it at this stage. But even apart from that 
consideration, it will, in the circumstances of this case, serve no . 
purpose to the appellant to allow such an amendment. The 
note as well as the. loan were contemporaneous and there is 
really no question of a definite anterior liability apart from the 
note. Further, considerable amounts have admittedly been 
repaid to the plaintiff and unless the plaintiff could enforce 
the particular terms as to interest, exchange, etc. contained in 
the letter and that, in the particular way in which he wishes to 
interpret those terms, he will get nothing in the suit. It will 
therefore be no good to him merely to fall back upon the theory 
of an implied debt from the mere fact of a loan; he must be 
permitted to prove the very terms contained in the suit letter 
under the guise of an original debt. To permit him to do so 
will be in the very teeth of S. 91 of the Evidence Act. The 
learned Advocate-General admitted that the cases in this Court 
are opposed to this contention of his, where the debt and the 
note are simultaneous; but he relied upon certain passages in 
Shanmuganatha Chettiar v. Srinivasa Ayyar! as recognising 
that a claim on a debt may exist alongside of and independently 
of a claim on a promissory note. In that case there was no 
difficulty or obstacle in the way of legally proving the note 
itself. The executants were held liable under the note and the 
only question that was considered by the learned Judges was 
whether the partners of the executants could be held liable for 
ee ae ee ee 
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the debt as a partnership debt. That is very different from the 
present case. No question of S. 91 was involved. there and the 
learned Judges themselves referred to the cases under the 
Stamp Act and distinguished them on that ground. For these 
reasons the application for amendment must be disallowed 
with costs. : 

The appeal fails and is dismissed with costs. 


K. C. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SırR Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE PANDRANG Row. 


Narayandas Girdhardas, the Official Liquidator 
of the Madras Cloth Market, Ltd., Madras.. Appellants 
v. 
The P. & O. Banking Corporation, Ltd., 
Madras .. Respondent. 


Company—Articles of Association—Right to refuse registration of 
transfer of shares—Indebtedness to company—Absence on lien on fully patd- 
up shares—Rival claims of transferee and company—Proceedings for adjust- 
meni—Companties Act (VII of 1913), S. 192. 

The managing directors of M Company were a firm C & Sons whose sole 
proprietor was C. C held 5,000 fully paid-up shares in M Company in his own 
name. On 10th September, 1924, being on that date indebted to M Company he 
borrowed money from a Bank and gave them an equitable mortgage of his 
immoveable property and the 5,000 shares in M -Company as security for the 
loan. In 1925 the Bank filed a suit against C & Sons and obtained the prell- 
minary and final decrees. In 1926 M Company went into liquidation. It 
appeared that notice of the equitable mortgage was for the frst time 
given by the Bank to M Company after it went into liquidation. In 
1929 C & Sons became insolvents and the assets of that firm became 
vested in the Official Assignee. In the course of the winding up of M. 
Company the liquidator got in the assets of the Company and discharged 
debts. He also paid one rupee per share to the contributories except C 
and the Bank. The Bank having applied for recognition of their 
claim as equitable mortgagees the liquidator pleaded that they were not 
entitled to be paid the value of the shares because the Company was entitled 
to set off those shares against the debt due by C to M Company. It appeared 
that one of the Articles of Association gave the Company a first and 
paramount lien upon all the shares other than fully paid-up shares registered 


in the name of each member for moneys payable to the Company. Another, 


article provided that the Company shall not be bound to recognise any 


equitable interest in shares other than that'of a registered shareholder. A’ 


third article gave the Board power to refuse to register or acknowledge any 
transfer of shares whilst the shareholder executing the transfer was indebted 
to the Company on any account whatsoever. 

a an a a a a 


* O. S. Appeal No. 71 of 1933, 28th February, 1934. 
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. Held, that the proceedings relating to the rival claims of the Bank and 
the Company in respect of the shares was an adjustment of the rights of 
contributories within the meaning of S. 192 of the Indian Companies Act 
even though C was the holder of fully paid-up shares. 

Buckley on Companies, 10th Ed., p. 401, In re Anglesea Colliery Co., 
(1866) 2 Eq. Cas. 379 and In re Anglesca Colliery Co, (1865) 1 Ch, App. 555, 
referred to. 

Held further, that since the Articles of Association of the Company 
permitted refusal to register the transfer of shares only in cases where the 
Company had a lien on those shares, the Bank could apply to have the fully 
paid-up shares in respect of which there was no lien registered in their name. 

In re Stockton Malleable Iron Co., (1875) 2 Ch. D. 101, Ex parte Harrison 
In re Cannock and Rugeley Colliery Co., (1884) 28 Ch. D. 363 and Bradford 
Banking Co. v. Briggs, (1887) 12 A.C. 29, considered. 


On appeal from the order of the Honourable Mr. Justice 
Stone, dated the 27th April, 1933 and made in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court, in 
Application No. 274 of 1933 in O. P. No. 149 of 1925. 

In the matter of the Indian Companies Act (VII of 1913) 
and In the matter of the Madras Cloth Market, Ltd. (in 
liquidation). 

S. Doratswami Atyar, V. Balaraman and U. Rama- 
chandran for appellant. 

Nugent Grant and O. T. G. Nambiar instructed by 
Moresby and Thomas for respondents. 

The Court delivered the following 


JupgmMents. The Chief Justice.—This is an appeal from 
an order of Stone, J. and arises out of the liquidation of the 
Madras Cloth Market, Ltd. The Managing Directors of the 
Company were the Firm of Callianjee & Sons whose sole 
proprietor was Ramjee Callianjee. He held 5,000 fully paid-up 
shares in the Company in his own name. On the 10th September, 
1924, he, being on that date indebted to the Company to the 
extent: of Rs. 36,000, borrowed Rs. 2,00,000 from the P. & O. 
Bank and gave them an equitable mortgage of some of his 
immoveable property and the 5,000 shares already referred to 
as security for the loan. In 1925 the Bank filed a suit 
(C. S. No. 283 of 1925) against Callianjee & Sons on the 
equitable mortgage obtaining a preliminary decree for sale on 
the 4th September, 1925 and a final decree on the 9th October 
of the same year. On the 22nd February, 1926, the liquidation 
of the Madras Cloth Market, Ltd. was ordered by the High 
Court. Upto this time no notice of the equitable mortgage had 
been given by the Bank to the Company. Such a notice was 
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given after the Company went into liquidation. On the 7th 
October, 1929, Callianjee & Sons became insolvents and the 
assets of that firm became vested in the Official Assignee of 
Madras. In the course of the winding up the liquidator got in 
the assets of the Company and collected and discharged debts; 
and he has paid Re. 1 per share to the contributories of the 
Company except Ramjee Callianjee or the Bank which got the 
equitable mortgage over Ramjee Callianjee’s shares. The P. & 
O. Bank, as equitable mortgagees, applied to the liquidator for 
the 5,000 shares covered by the equitable mortgage. The 
Official Liquidator contended and contends here that the Bank 
are not entitled to be paid the value of those shares because 
the Company are entitled to set off those shares of Ramjee 
Callianjee against the Rs. 36,000 owing to the Company by 
Ramjee Callianjee. It is admitted that the Official Liquidator 
s a sufficient fund out of which to pay the Bank’s claim 
should this appeal be dismissed. Stone, J. held that the Com- 
pany in liquidation had no lien on these shares or right to set 
off Ramjee Callianjee’s debt to them against those shares and 
that the Bank were entitled to the shares by reason of the 
equitable assignment of the shares to them by Ramjee Cal- 
lianjee. He expressed some doubt as to whether the case was 
within the principle enunciated in In re Peruvian Railway 
Construction Co., Lid.1 and held that that case did not govern 
this. Mr. Grant on behalf of the respondents stated here that 
he did not base his claim on that case at all and that it need 
not be considered. We have had some difficulty in this case 
because there is nothing but the briefest order to help us but, 
as I understand it, the learned trial Judge has allowed the 
Bank’s claim because the equitable assignment was prior in 
date to the liquidation. The case has been argued before us as 
if it were in the Court of first instance and unquestionably the 
point raised here is one of very considerable importance. It is 
necessary to refer to the material articles of association of the 
Company. The first of them is Art. 20 which gives the 
Company a first and paramount lien upon all the shares other 
than fully paid-up shares registered in the name of each member 
whether solely or jointly with others for moneys from time to 
time due or payable on any account whatever to the Company. 
It is conceded by the appellants that the Company could not 
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under this Article claim a lien on Ramjee Callianjee’s shares 
because those are fully paid-up shares whereas Art. 20 deals 
only with partly paid shares. Then Art. 22 says that the Com- 
pany shall not be bound to recognise any equitable interest in 
shares other than that of a registered holder. Then Art. 28; 
which is the important Article here, gives the Board power to 
refuse to register or acknowledge any transfer of shares whilst 
the shareholder executing the transfer is indebted to the 
Company on any account whatsoever. In the present case, 
Ramjee Callianjee’s indebtedness of Rs. 36,000 was not one 
in respect of his shares but on an entirely independent account; 
and it is clear from Ex parte Stringer! that a Company which 
has.an Article of Association similarly worded would be 
entitled to decline to register a transfer if the member is 
indebted to them on any account whatsoever, and that this 
power is not limited to an indebtedness for calls and inde 

that point is not contested here by the respondents. One o. 
the contentions put forward by the appellants here, and 
indeed it was put in the forefront of their case, was that 
the proceeding, in which the Bank’s claim to the shares and 
the Company’s claim to set off against those shares Ramjee 
Callianjee’s debt to them should be settled, was the adjustment 
of rights of contributories under S. 192 of the Indian Com- 
panies Act (VII of 1913) which corresponds to S. 211 of the 
English Companies Act of 1929 which is the same as S. 170 of 
the Act of 1908. It is contended that the Bank are not con- 
tributories because the transfer to them by Ramjee Callianjee 
of his shares was never registered and no application for 
registration was ever made and, if it had been, the Company 
would have been entitled to refuse to register the transfer by 
reason of Art. 28 of the Articles of Association because Ramjee 
Callianjee was indebted to them to the extent of Rs. 36,000, 
The respondents, besides contesting the argument that this is a 
matter arising out of S. 192 of the Indian Companies Act, 


argue that Ramjee Callianjee is not a contributory because he 
is the holder of fully paid-up shares. This argument, however, 
appears to me not to be correct, because in Buckley on the 
Companies Act, 10th Edition, in the Notes to S. 170 of that 
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Act at pagé 401 it is stated : 


« A holder of fully paid shares is a contributory withiri the meaning of 
the Act. When all debts have been paid, a call may be made upon the partly 
paid shareholders to adjust the rights between them and the fully paid 
shareholders” 
and the case referred to in support of that statement is 
In re Anglesea Colliery Company. Mr. Grant contends that 
on the particular facts of that case fully paid shareholders 
were held to be contributories but it is quite clear that in the 
opinion of the learned author of Buckley on the Companies Act 
fully paid shareholders are contributories without any quali- 
fication. This point was definitely raised in the argument of 
counsel in the case referred to as appears from page 385 of the 
report, and at page 388 Vice-Chancellor Wood in his judgment 
says: 

“No doubt the argument is a fair one, ‘you who have fully paid up your 
shares are notContributories, and therefore your rights cannot be required 
to be adjusted; you have paid your £5 per share, and having fully paid up the 
amount, itis unnecessary to adjust your rights; although if there are any 
shareholders who have paid only £4-19-6 they will, in that state of circum- 
stances, have aclaim to have their rights adjusted” The result would be 
that those who have paid in full would have no voice or controlling power in 
disposing of the assets; and these being distributed, the Company is dissolved. 
They would therefore have no remedy whatever. I think that is not the 
scope of the Act. It appears to me that the sound construction of the Act 
requires that there should be given to that word ‘contributory’ the effect of 
providing for the final adjustment of the rights of all persons, who, if their 
shares were not paid up, would bein the position of contributing members,” 


On appeal in In re Anglesea Colliery Company® Lord 
Justice Turner expressed the same opinion at page 960. He 


there says: 

«Now it seems to me to be clear, beyond all doubt, that the purpose of the 
Act is, inter alia, to adjust the rights of all the members of Companies which 
should be wound up under it. Indeed, I do not see how the rights of those 
members who have not paid up in full could beadjusted without the rights 
of those members who have paid up in full being taken into account.” 


The proceedings before us were clearly an adjustment of 
the rights of the contributories but the Bank are not contribu- 
tories because they are not the registered holders of these 
shares and up to the date of this application in the trial Court 
as I understand it had not applied to have the transfer of these 
shares to them registered. Butit seems that a suggestion was 
made that they should apply for a rectification of the register 
by getting the transfer of the shares registered; however it is 
argued by the appellants that the Bank are not entitled to have 


1. (1866) 2 Eq. Cas. 379. 2. (1865) 1 Ch. A. 555, 
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the transfer registered. That they must become the registered 
holders of the shares is clear beyond all question. They cannot 
be recognised as owners unless they are registered as such: 
In re Parkins Ex parte Mexican Santa Barbara Mining 
Company1 and New London and Brazilian Bank v. Brockle- 
bank2. It is, therefore, important to see whether the Company 
would be entitled to refuse to register the transfer of the 
shares to the Bank. For the appellants it is contended that, as 
Ramjee Callianjee was indebted to the Company on the date 
of the transfer of the shares by him to the Bank, the Company 
could, under Art. 28 of the Articles of A’ssociation, decline to 
register the transfer. Against this there is the contention that 
the Company would be only entitled to do so provided they had 


_afirst and paramount lien upon these shares. In support of 


the appellants’ contention that the Company were entitled to 
refuse to register the transfer of the shares the case of Ex 
parte Harrison In re Cannock and Rugeley Colliery Companys 
was relied upon. There by Art. 17 of the Articles of Associa- 
tion of the Company, the Directors might decline to register a 
transfer of any share or shares whilst the member making 
the transfer was either alone or jointly with any other person 
indebted to the Company on any account whatsoever or if they 


should consider that the transferee or transferees was or were 


an irresponsible person or irresponsible persons. The Company 
refused to register a transfer made by a shareholder to the 
nominees of a Bank asa security for advances on the ground 
that the transferor was indebted to the Company. Subse- 
quently, the transferor filed a liquidation petition and a trustee 
in liquidation was duly appointed. The trustee with the 
consent of the Bank and their nominees applied to the Direc- 
tors of the Company to be registered as the owner of the shares. 
This application was refused. This case was really a question 
as between the transferees and the trustee and, the transfer not 
having been registered, it was held that the trustee was not 
entitled to be registered as the title of the transferees was 
subject to the right of the Company under Art. 17 which was 
to refuse to transfer on account of the indebtedness to them of 
the shareholder-transferor. On page 369 Earl of Selborne, 
Lord Chancellor, stated: 





1. (1890) 24 Q.B.D, 613. 2. (1882) 21 Ch, D, 302, 
3. (1884) 28 Ch, D. 363, 
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“The 17th Article of Association says that the Directors may decline to 
register a transfer if the member making the same is indebted to the Company, 
or if they shall consider that the transferee is anirresponsible person. The 
two cases thereby provided for are, tomy mind, essentially different. The 
first case is that in which the transferor is indebted to the Company. That 
provision is made for the Company’s benefit. I do not think that the declining 
to register under that provision is a non-approval of the transfer in the sense 
in which the term ‘non-approval’ is used in a subsequent article. The company 
only decline to register so as not to lose the right they have against the 
registered owner in respect of their debt. That refusal might be put an end 
to at any moment by payment of the debt.” 

In the course of the argument the Earl of Selborne, L. C 
asked the question “Would not the Bank’s nominees (trans- 
ferees) be entitled to be registered on satisfying the Company’s 
claim?” and on page 370 the consent of the Bank to the 
proposed registration of these shares in the name of the trustee 
in liquidation is stated by the Earl of Selborne to have been 
in order to get rid of the right of the Company to a set 
off in respect of their claim. This case certainly supports 
the appellants’ contention. But it must be observed that 
there were there no Articles of Association giving the 
Company a lien on shares on account of the shareholder’s 
indebtedness to the Company. The position in that case 
was that as between the transferee and the trustee in liqui- 
dation the former was the true owner but as between the 
transferee and the Company the transferee could only become 
the registered owner of the shares on paying off the trans- 
feror’s debt to the Company. On the other side, there isa 
decision ten years earlier in date, viz., In re Stockton Malleable 
Iron Company1, where it was held by Jessel, M.R. that a Com- 
pany could only refuse to register a transfer of shares belonging 
to a debtor-shareholder in cases where under the Articles they 
have a lien on those shares by reason of that indebtedness. 
Two Articles of Association were in question there.. The 7th 
Article gave the Company a first and paramount lien on all 
shares of any member for any moneys due to the Company ete. 
and Art. 16 enabled the Company to decline to register any 
transfer of shares whilst the member making the transfer was 
indebted to the Company on any account whatever. It was 
held that these two Articles related to the same subject-matter 
and that the 16th Article was a mere supplement to the 7th and 
not independent in the sense that the members whose shares 
a eS ee RSD EE Fe ae en ae ane Sate LO EEE 
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could be dealt with. under the 7th were different from the 
members whose shares could be dealt with under the 16th. On 
page 103 Jessel, M.R. says: 

“Then, as I read the 16th Article, it is that they may decline to register 
that for which they have a lien under the 7th Article. The 16th Article says 
they may decline to register any transfer of shares by a man who is indebted 
to them. Why may they decline to register? Because they havea lien. That 
seems to ine the only reason why they may decline to register. It is against 
the interest of companies to fetter transfers. The more free the companies 
make the transfers the better for them, and the better for their shareholders, 
and therefore the only object of fettering the transfer is to secure the lien of 
the company.” 

Where that case differs from the present one is that the 
7th Article gives the Company a lien on all shares and the 16th 
Article speaks clearly of shares and therefore the same class of 
shares as in the earlier Article. Inthe present case Art. 20 
gives a lien only on partly paid-up shares, whereas in Art. 28, 
the refusal to register transfers Article, merely shares are men- 
tioned; and in Bradford Banking Company v. Briggs! under 
the Articles the Company was given a first and permanent lien 
and charge upon every share. The question in that case was 
whether the Company which had under Art. 103 of its Articles 
of Association a first and permanent lien ‘and charge avail- 
able in law and in equity on every share for all debts due from 
the shareholder to the Company could claim priority over the 
Bankers who held the shares deposited with them as security 
for the balance due from the shareholder on current account 
even in respect of money which became due from the share- 
holder to the Company after notice of the deposit had been 
given to the Company. It was held that the Company could 
not claim such priority but could only do so by reason of their 
lien in respect of debts due to them before notice of the 
deposit. There was no question in that case as to the Com- 
pany’s right to refuse to register transfers and there was no 
Article similar to Art. 28 in the present case although Art. 100 
of the Articles of Association of the Company provided that 
no transfer of shares could take place without the approval 
of the Board of Directors. The appellants there claimied in 
the suit (1) an account of what was due to them for principal, 
interests and costs on the securities and to have their securities 
realised by foreclosure and sale, and (2) a declaration that the 
securities had priority over alllien (if any) of the respondent 
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company on the shares created by their Articles of Association 
or otherwise. The point established was that a creditor cannot 
give credit on the security of property belonging to the debtor 
after he has notice that the property has so far been parted 
with by the debtor. If the creditor does so, his claim cannot 
prevail against the earlier claim. If in the present case the 
appellants had a lien on their shares by reason of the indebted- 
ness of Ramjee Callianjee to them, then, as that indebtedness 
was prior in date to the equitable mortgage of the shares with 
the respondents and further as no notice of that deposit was 
given, they would be entitled clearly to priority over the res- 
pondents. Butitis clear that under the Articles of Association 
no lien is given to them over fully paid shares and it is 
conceded by Mr. S. Doraiswami Aiyar that the appellants do 
not claim to refuse to register the transfer by reason of any 
ien but it is because Art. 28 gives them a right to set off 
Ramjee Callianjee’s indebtedness to them against his shares and 
Lord Selborne’s observations in the course of his judgment in 
Ex parte Harrison In re Cannock and Rugeley Colliery Com- 
pany! do describe the right of the Company under the Articles 
as a right to set off their claim. The difficulty in this case is 
caused by the use of the description in Art. 20 of shares not 
fully paid up and in Art. 28 of shares merely; but I think 
that it cannot have been intended to give the Company any 
tight to refuse to register a transfer of shares unless the 
Company had a lien on those shares and it is only because of 
that right that the Company would be entitled to refuse to 
transfer as was stated by Jessel, M.R. in In re Stockton 
Malleable Iron Company®, If this is the correct view, then the 
respondents are entitled to have the transfer to them of the 
shares registered and their claim to them recognised and the 
Company having no lien are not entitled to set up Ramjee 
Callianjee’s indebtedness to them in priority to the claim of the 
respondents. Therefore the learned trial Judge arrived at the 
eorrect result and this appeal must be dismissed with costs. 

Certify for two counsel on both sides. The Official 
Liquidator will take his costs out of the estate as provided for 
in O. 6, R. 19 of the High Court-Fees Rules, 1933. 

Pandrany Row, J.—I agree. 


B.V.V. Appeal dismissed. 
1. (1884) 28 Ch. D. 363 at 370. 2. (1875) 2 Ch. D. 101, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :—LorbD RUSSELL oF KILLOWEN, SIR LANCELOT 
SANDERSON AND SIR SHADI LAL. 


Bisheshwar Pratap Sahi, since deceased (now 
represented by B. Lachmeshwar Pratap 


Sahi alias Rajaji) and another .. Appellants* 
v. 
Parath Nath and another .. Respondents. 
P. C. Civil Procedure Code (V of 1908) O. 47, R. I—“Any other suffictent 


= reason’—Meaning—Question as to right to review not pressed in Courts 
Bisheshwar below—If can be taken on appeal to Privy Council. 


Prata 
Sahi Under O. 47, R. 1, Civil Procedure Code, a Court has no jurisdiction to 
v. grant a review of judgment except upon one of the grounds therein specified 
oe andthewords “any other sufficient reason” must be taken as meaning 4 
' reason sufficient on grounds at least analogous to those specified immediatel 
previously”, 


Chhajju Ram v. Neki, (1922) LR. 49 LA. 144: LL R. 3 Lah. 127: 43 M.L. 
J. 332 (P.C.), followed. 


The question whether an application for review was properly granted, 
being a pure question of law, can be taken on appeal before the Judicial 
Committee, though not pressed or insisted upon 1n the Courts in India. 


Appeal No. 118 of 1931 froma decree of the High Court, 
Allahabad, dated the 30th April, 1930, affirming a decree of 
the Subordinate Judge of Benares, dated the 30th November, 


1925. 


Wallach for appellants—On the merits, we submit that a 
simple money decree passed against a Hindu widow or other limit- 
ed owner can be executed after her death by attachment and sale 
of the last male owner’s property in so far as the debt was con- 
tracted for legal necessity. Theview taken in the judgment under 
appeal following Kallu v. Faiyaz Als Khan! is at variance with the 
principles laid down by the Judicial Committee and by the other 
High Courts in India. 

Ramcoomar Mitter v. Ichamoyidasi2 referred to. 

Further, having regard to S. 114 and O. 47, R. 1 of the Civil 
Procedure Code the review of judgment was improperly granted 
by the Subordinate Judge: Chhajju Ram v. Neki, 








*P, C. Appeal No. 118 of 1931. 20th July, 1934. 
Allahabad Appeal No. 24 of 1930. 
1, (1908) I.L.R. 30 All, 394. 2. (1880) LL.R.6 Cal. 36. 


3. (1922) L.R. 49 I.A. 144: LL.R. 3 Lah, 127: 43 M.L.J. 332 (P.C)). 


LXVII] , THE MADRAS LAW JOURNAL REPORTS. 609 


Narasimkam for’ respondents (called upon to reply- to the 
last question) submitted that there were sufficient grounds upon 
which the Subordinate Judge could review the judgment. `- > 


20th July, 1934. Their Lordships’ judgment was 
delivered by 
Sir LANCELOT SANDERSON.—This is an appeal from a 
decree of the High Court of Judicatureat Allahabad, dated the 
30th April, 1930, which affirmed a decree of the Subordinate 
Judge of Benares, dated the 30th November, 1925. 


The appellants are the heirs and legal representatives of 
Musammat Dulhin Radha Dulari Kunwar, hereinafter called 
Musammat Dulhin, who was the first defendant in the suit. She 
died in June, 1927, and the names of her legal representatives 
were placed on the record in her place in May, 1928. 


The suit was brought on the 25th February, 1924, by the 
Jaintiff-respondents, both of whom were minors, against 
(1) the said Musammat Dulhin; (2) Musammat Chhunni, and 
(3) Musammat Shiam Sundar. The plaintiffs prayed for the 
following relief :— 

(a) It may be declared by the Court that the plaintiffs are the owners of 
the property, detailed below, under a déed of relinquishment executed by 
Musammat Chhunni in favour of the plaintiffs, dated 14th December, 1923, 
and thatit is by no means fit to be attached and sold by auction in execution 
of decree passed by the Subordinate Judge of Benares in Case No. 129 of 1923 


—Dulhin Radha Dulari Kunwar, plaintiff vs. my csamimat Chhunni and others, 
defendants—Laid at Rs. 7,787-10-0. 2 


‘ (b) All the costs of the suit may be ite to defendant No. 1. 

(c) In addition to or in place of the relief aforesaid any other relief to 
which the plaintiffs may_ be found entitled in the opinion of the Court may 
be granted. to the plaintiffs.” 


The following pedigree shows the relationship .of the 
plaintiffs and the second and third defendants :— 
BISHAMBHAR PanDA==Msrv. CHHUNNI 
(died about ae (Defendant No. 2.) 





Mst. Shiam Sundar l Nalain 


(Defendant No. 3). died childless, 
th March, 1902). 
His widow predeceased 
him. , i 


-Mst. cor aa Kunwar. 


* angla Prasad Parati Nath -7 a Saai pet 
(Plaintiff No. 2). (Plaintif No. 1). a 
77 


. P. C. 
Bisheshwar 

Pratap 

San 


Parath 
Nath. 
Sir _ 
Lancelot 
Sanderson. 


pee CG, 
- Bisheshwar 
Pratap 
Sahi 
v. 
Parath 
Nath. 
Sir 
Lancelot 
Sanderson. 
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The following are the material facts: Bishambhar Panda 
died while the Hindu family was joint, and according to the 
principle of survivorship Narain Panda, his son, succeeded to 
and went into possession of his father’s property, which is 
specifed in the plaint. Narain died childless on the 26th 
March, 1902, his widow having predeceased him, and there- 
upon his mother Musammat Chhunni went into possession of 
the said property with the limited interest of a Hindu widow. 


On the 22nd of September, 1910, Musammat Chhunni and 
Musammat Shiam Sundar executed what purported to be a 
simple mortgage-deed of four houses therein described in 
favour of Musammat Dulhin to secure the sum of Rs. 2,635-10-0 
and interest. 


It was therein stated that the borrowing was for leg 
necessity; the greater part of the money being required to 
off a previous mortgage and certain promissory notes. 





Musammat Dulhin, the first defendant in the present suit, 
instituted a suit on the said mortgage against Musammat 
Chhunni and Musammat Shiam Sundar, the 2nd and 3rd de- 
fendants in the present suit, and judgment therein was given 
by the Subordinate Judge of Benares on the 12thof December, 
1923. 


> 


The learned Judge held that the above-mentioned docu- 
ment of the 22nd September, 1910, had not been proved as a 
mortgage bond, and that therefore no decree for sale could be 
given, but he was of opinion that Musammat Dulhin was 
entitled to a simple money decree. He therefore made a 
money decree in her favour with costs and the usual future 
interest. 


Two days after this decree, viz., on the 14th December, 
1923, Musammat Chhunni executed a deed of relinquishment 
of the entire property of which she was in possession, including 
the property covered by the deed of the 22nd September, 1910, 
in favour of Parath Nath and Mangla Prasad, the minor sons 
of Suraj Prasad Shukul, who are the plaintiffs in this present 
suit. Suraj Prasad Shukul was the husband of Musammat 
Chandra Kunwar, and at the time of the deed of relinquish- 
ment Mangla Prasad was aged about eight years, and Parath 
Nath a few months only. 
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On the 19th of December, 1923, Musammat Dulhin, in 
execution of her decree of the 12th of December, 1923, attached 
the property, which is now in dispute. 

In January, 1924, an application was made on behalf of 


the plaintiffs in the present suit to set aside the attachment, 


This application was refused on the 26th January, 1924. 


Consequently, on the 25th February, 1924, the plaintiffs 
instituted the present suit, the parties to which and the prayers 
in which have already been stated. 

The suit was based upon the said deed of relinquishment 
of the 14th December, 1923, executed by Musammat Chhunni, 
by reason of which it was alleged the plaintiffs had become 
absolute owners in possession of the said property. 


It was alleged in the plaint that Musammat Shiam Sundar 
ver had any title to the property in question. 


The first defendant, in the present suit, viz., Musammat 
Dulhin defended the suit. In her written statement she alleged, 
among other matters, that the said deed of relinquishment of 
the 14th December, 1923, was without consideration, that it 
was fraudulent, null and void, and that it was contrary to the 
provisions of Ss. 52 and 53 of the Transfer of Property Act. 


The Subordinate Judge, who tried the suit, by his judgment 
delivered on the 22nd of December, 1924, held that the said 
deed was on the face of it fictitious and fraudulent, and could 
not save the property from being attached and sold, that the 
doctrine of lis pendens applied to the said deed, inasmuch as 
Musammat Dulhin, not being satisfied with the money decree, 
had appealed against it, and the appeal was still pending, and 
the said deed therefore was bad and void. 


The Subordinate Judge therefore dismissed the suit with 
costs. 


It appears that on the day before, or on the day on which 
the Subordinate Judge delivered judgment, Musammat 
Chhunni died, and on the 16th January, 1925, the plaintiffs 
applied to the Subordinate Judge under S. 114 of the Civil 
Procedure Code and O. 47, R. 1 of the schedule to the said 
Code for a review of the decree and judgment of the 22nd of 
December, 1924. The main ground of the application was that 
Musammat Chhunni had no more than a life-interest in the 
said property, that on her death the question of the validity of 
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the deed of relinquishment became immaterial, that her life- 
interest vanished with her death, and that the plaintiffs were 
entitled to a declaration that the properties in suit belonged to 
the plaintiffs at the date of the said judgment and were not 
liable to be sold in execution of the decree held by Musammat 
Dulhin against Musammat Chhunni and Musammat Shiam 
Sundar. 


On the 30th November, 1925, the Subordinate Judge 
acceded to this application and reviewed his judgment and 
decree. The following is a material passage from his judgment :— 

“Under my former judgment only the life-interest of' Musamniat 
Chhunni was attached and was to be sold. But with her death she ceased to 
have any interest in the property, which, by inheritance, goes to and becomes 
the property of the plaintiffs and so after the death of Chhunni, the plaintiffs 
are the full owners of the property by inheritance and not under the deed of 
surrender of 14th December, 1923, and thus the property cannot now be sol 
in execution of a personal decree against Chhunni.” 

He therefore directed that the claim of the plaintiffs shoul 
be decreed, but ordered that the plaintiffs should pay the costs 
of the first defendant, viz., Musammat Dulhin. 


It is to be noted that in any event the decree so made was 
not correct, because as already stated the plaintiffs’ claim inthe 
plaint was that they were owners of the property in suit by 
reason of the deed of relinquishment, and they prayed for a 
declaration to that effect. The learned Judge held that this 
claim could not be supported, yet the order made by him was 
that the claim of the plaintiffs should be decreed. 


“It does not appear that the question whether the Subordi- 
nate Judge, under the provisions of O. 47, R. 1, had any right to 
review his judgment and decree on the above-mentioned grounds, 
was raised on the hearing of the application for review. 


 Musammat Dulhin appealed to the: High Court, and one 
of the grounds of appeal was that the suit was rightly dismiss- 
ed and that the Subordinate Judge acted erroneously in 
Teviewing his judgment. 

Judgment in the appeal was delivered on the 30th of April, 
1930. The learned Judges dealt with the question whether 
‘Musammat Dulhin, having obtained a money decree only against 
Musammat Chhunni, could proceed in execution against the 
properties in suit which had come into the possession of the plain- 
tiffs as the next reversionets on the death of Musammat Chhunni. 
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should have been arrived at, and it was held that R. 1.of O. 47 
must be read as in itself definitive of the limits within which 
review is permitted, and that the words “any other sufficient 
reason” must be taken as meaning “a reason sufficient on 
grounds at least analogous to those specified immediately pre- 
viously.” See page 152 of the above-mentioned cited case. 

ue In their Lordships’ opinion the above-mentioned ground 
stated by the Subordinate Judge, as the only ground for the 
application for review, cannot possibly be said to be in any way 
analogous to the grounds specified in the rule. Indeed, it was 
not seriously contended before their Lordships on behalf of the 
respondents that the application for review was properly 
granted. | 









` It was urged that if the application for review had been 
refused the respondents could have appealed from the Subor- 
ate Judge’s judgment of the 22nd December, 1924. Their 
ordships express no opinion on this question, or upon the 
question which was raised during the.a reument whether, the 
respondents still have a right of appeal; 1, / merely point out 
that if their right of appeal has been lost, as to which they 
express no opinion, it was due to their own action in making 
an application for review, which cannot be supported. 

Their Lordships are therefore of opinion that the applica- 
tion for review should not have been granted, and in view of 
this decision it is not necessary or desirable for their Lordships 
to express any opinion upon the questions raised in the judg- 
ment of the High Court, which form the basis of the grounds 
of Appeals Nos. 1 to 4 in the appeal to His Majesty in Council. 

_ This appeal, therefore, must be allowed on the ground 
that the Subordinate Judge had no jurisdiction to grant the 
review. ‘The result is that the Subordinate Judge’s judgment 
of the 30th November, 1925, by which he granted the applica- 
tion for review, and made a decree in the plaintiff- respondent’s 
favour, must be set aside except in so far as it relates to the 
costs of the defendant No. 1, and the; judgment and decree of 
the High Court, dated the 30th April, 1930, which affirmed 
that judgment and decree of the Subdrdinate Judge must also 
be set aside. The original judgment. of the Subordinate Judge, 
dated the 22nd of December, 1924, must be restored. ¿ 

By reason of the fact that the ground on which the appeal 
to His Majesty i in Council is allowed apparently was not relied 
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upon in the High Court,- their Lordships are of opinion that 
there-should be no order as to the costs in the High Court and 
of this appeal. 

Their Lordships will humbly advise His Majesty accord- 
ingly. ~ 

Solicitors for appellants: H.S.L. Polak & Co. 

Solicitor for respondents: G. K. Kannepalli. 


K. J. R. Appeal allowed, 


IN THE HIGH:COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Sir Horace Owen Compton BEASLEY, Kt; 
Chief Justice AND MR. JustIcE KING.: 


Padilam Narayanamma and another .. Appellants* (Appel- 
lants in A. A. A. O. No. 196 
of 1930 on the file of t 
High Court) 





U. 


Neti Venkatasomayajulu and 
another .. Respondents (Res- 
pondents in do.). 


Provincial Insolvency Act (V of 1920), Ss. 4 and 28—-Creditor’s application 
for declaring a certain transaction as benami—Leave of Court not formally 
obtained—Leave implied. ` 

Held, upholding Jackson, J.’s judgmentin C M.S, A. No. 196 of 1930, 
(unreported), 

An application in insolvency made by a creditor under S. 4 of the 
Provincial Insolvency Act asking fora declaration that a certain transaction 
was benami is not barred by the fact that leave of the Insolvency Court was 
not formally obtained under S. 28 of the Act, as the fair inference from the 
circumstances is the leave of the Court must be deemed to be given. 


Appeal under.Cl. 15 of the Letters Patent against the 
judgment and order of the High Court, dated the 24th March, 
1932, in Appeal Against Appellate Order No. 196 of 1930 
preferred against the Order of the District Court of Kistna, 
dated the 26th July, 1930 and made in Miscellaneous Appeal 
No. 8 of 1930 (C. M. P. No. 235 of 1927 in I. P. No. 24 of 
1921, District Munsif’s Court of Masulipatam), 


> P. Somasundaram for appellants. 


Jiddu Lakshmayya and T. Raghavachariar for respond- 
ents. l l ; 





“* Letters Patent Appeal No. 73 of 1932. - ` -© 15th August, 1934. 
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The Court delivered the following’ — Naraya- 
Jupcments. The Chief Justice—The question in this aa 
appeal is whether an application in insolvency made bya creditor Paden A 
to the District Munsif under S. 4 of the Provincial Insolvency — 
Act asking for a declaration that a certain transaction was PES 
benami was barred by reason. of the fact that leave of the 
Insolvency Court had not been obtained as provided by S. 28 
of the same Act. In the sense, that no formal application was 
ever made to the Insolvency Court under that section and 
formal leave granted, there was no sanctioning of the presenta- 
tion of the application but the District Munsif in the Insolvency 
Court entertained the application, heard it and proceeded to 
give a decision upon it. It was contended before Jackson, J. 
in Second Appeal that the Insolvency Court must have impliedly 
ranted ifs consent. Jackson, J. accepted that contention and 
pooner that leave might be fairly inferred and at the same 
time observed that, even if it could not be inferred, the point 
was so technical as not to be worth raising. In my opinion, 
the fair inference from what took place is that leave of the 
Court must be deemed to be given and therefore the application 
under S. 4 was not barred. With regard to the order made by 
the District Judge, our attention has been called to the observa- 
tions made by the Judicial Committee in V. P. R. V. Choka- 
lingam Chetty v. Seethat Acha and others}. We content 
ourselves.with drawing the attention of the Insolvency Courts, 
the Official Receivers and the Official Assignee to those 
observations. The order made by the District Judge need not 
be set aside. Under these circumstances this appeal must be 
dismissed with costs (one set). No orders necessary on C. M.P. 


No. 5644 of 1932. 


King, J.—I agree. King, Je 
K. C. Appeal dismissed. 


= e an mm 4 a- mr = 


1: - (1927) L.R. 55 LA. 7: LL.R. 6 Rang. 29 at 34:54 M.L.J. 88 (P.C.). 
78 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JuUsTIcE SUNDARAM CHETTY AND MR. 
JUSTICE PANpRANG Row. 


Solaimalai Kone, minor, by his next friend 
Vellaichami Kone alias Venkatachala- 
pathi Kone .. Appellant* (Plaintiff) 
v. 
Sokkammal and others .. Respondents (Defendants). 


Hindu Law—Adoption—One of the co-widows of a deceased person 
relinquishing her share in her husband's estate to her co-widow by a release 
deed—Adoption of a son by her afterwards—Whether power to adopt still 
vested in her—Consent of a sole reversioner whether sufficient—Bona fide 
motives—Whether the existence of a daughter's son was animpled prohibi~ 
tion of adoption. 


One A died having no male issue. His first wife predeceased him leaving 
a daughter defendant 1 who had sons. A had two more wives who survive 
him. After his death, his widow, the 2nd defendant, executed a releas 
deed relinquishing her half share in her husband’s estate to her co-widow i 
consideration of the receipt of some cash. The plaintiff, who was the son of 
a brother of the deceased 4, having been brought up by 4 while alive, was 
adopted to him by the 2nd defendant, with the consent not only of the nearest 
reversioner, namely, the plaintiff’s natural father, but also of the near relatives 
including some of the dayadis. This adoption was evidenced by a registered 
deed. The plaintiff brought the suit for recovery of possession of the suit ` 
properties. The Ist defendant contested the claim of the plaintiff on the 
grounds that by reason of the execution of the release deed, the 2nd defend- 
ant had surrendered her entire interest in the estate and therefore her 
power to adopt came to an end and that if the adoption was true, it was not 
valid in law, the alleged consent of the plaintiffs natural father having been 
influenced by no bona fide desire to administer to the spiritual needs of the 
father but by the corrupt motive of sharing exclusively the properties 
descending to the lineal descendants of the deceased. 


Held, (1) that where the effect of the stipulations in the release deed 
was virtually a partition between two co-widows, one of them taking a money 
compensation for her half share and giving up her right to take the co- 
widow’s property by survivorship, it was not certainly in law tobe deemed a 
surrender by a widow of the entire estate of her husband in favour of the 
next presumptive reversioner, thereby accelerating or bringing about.her own 
civil death; hence the power of the 2nd defendant to adopt a son to her 
husband was effective by reason of the absence of the so-called self-efface- 
ment of the widow. 


Rama Nana v. Dhondi Murari, (1923) I.L.R. 47 Bom. 678 and Amarendra 
Man Singh v. Sanatan Singh, (1933) L. R. 60 I. A. 242: 65 M. L. J. 203 (P.C.), 
referred to. EE 


(2) That the consent given to the adoption was valid and sufħcient in so 
far as the nearest reversioner (plaintiff's father) was not the only person but 
also the near relations including some of the dayadis were sought for by the 
widow and made to give their consent. 





a eee -— sen ee 


se ye, + 15th February, 1934. 
t 


r 
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Collector of Madura v. Moottoo Ramalinga Sathupathy, (1868) 12 M.I.A. 
397, Subrahmanyam v. Venkamma, (1903) I L.R. 26 Mad. 627 : 13 M.L.J. 239, 
Venkatakrishnanma v. Annapurnamma, (1899) I.L.R. 23 Mad. 486: 10 M.L.J. 
73 and Venkatakrishna v. Rama Lakshmi, (1876) LL.R. 1 Mad. 174 at 190, 
relied on. 


(3) That the consent of the plaintiff's father was not influenced by 
corrupt motives inasmuch as there was no evidence of the existence of 
such motive. However, this act of adoption resorted to by the 2nd defend- 
ant was in conformity with her deceased husband’s intentions themselves 
as shown by his conduct in having brought up the boy as his son and making 
him perform funeral obsequies to his deceased first wife. 


(4) That the consent of the plaintiff’s father as the nearest reversioner 
was sufficient in the eye of the law to make it valid. 

Subrahmanyam v. Venkamma, (1903) LL.R. 26 Mad. 627 at 635: 13 M.L.J. 
239, Veerabasavaraju v. Balasurya Prasada Rao, (1918) L.R.45 ILA. 265: 
LL.R. 41 Mad. 998 at 1009: 36 M L.J. 40 (P.C.), Annapurnamma v. Appayya 
Sastri, (1928) I.L.R. 52 Mad. 620 at 634: 56 M.L.J. 760 (F.B.) and Krishnayya 
Rao v. Raja of Pittapur, (1928) I.L.R. 51 Mad. 893 at 925: 55 M.L.J. 894 
‘F.B.), followed. 


(5) That the mere existence of a daughter’s son was not a circumstance 
indicating an implied prohibition by the husband against adoption, in view of 
the absence of authority construing in that light the passage in page 443 of 
(1868) 12 M.I.A. 397 Collector of Madura v. Moottoo Ramalinga Sathupathy, 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in Original Suit No. 10 of 1929. 

K. Rajah Aiyar for Watrap S. Subrahmania Atyar and 
T. P. Gopalakrishna Atyar for appellant. 


K. V. Krishnaswami Aiyar and M. R. Venkatarama 
Aiyar for respondents. 


The judgment of the Court was delivered by 


Sundaram Chetty, J.—This appeal arises out of a suit 
filed by the plaintiff as the adopted son of one Ayyanna Kone 
for the recovery of possession of the plaint-mentioned proper- 
ties. Ayyanna Kone died on 7th January, 1920, without 
leaving any male issue. The lands owned by him at the time 
of his death were about 34 acres in extent. Solai Achi, who was 
his first wife, predeceased him leaving a daughter Chokkammal 
who is the Ist defendant in- this suit. The second wife 
Seruvakkal had a daughter who died a few months after the 
death of Ayyanna Kone. While Seruvakkal was alive, Ayyanna 
Kone married a third wife Vellammal who is the 2nd defendant 
in this suit and who has no issue. After the death of Ayyanna 
Kone, his co-widows, vis., Seruvakkal and the 2nd defendant, 
fell out with the result that a suit for partition was filed by 
the 2nd defendant against Seruvakkal (O. S. No. 415 of 1920 
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in the District Munsif’s Court, Melur}. - During the pendency 
of that suit a release deed was executed by the 2nd defendant 
in favour of Seruvakkal on 1st November, 1922, relinquishing 
her half share in her husband’s estate in favour of her co-widow 
in consideration of the receipt of Rs. 10,000 (Ex. I). The 
aforesaid suit was allowed to be dismissed for default. The 
Present plaintiff who is a minor is the son of Ezhumalai Kone, 
one of the two brothers of Ayyanna Kone, the other brother 
being one Veerabhadra Kone. According to the case set out in 
the plaint, the plaintiff, while he was a young boy, was brought 
up in the house of Ayyanna Kone with a view to adopt him in 
case he had no male issue. In conformity with the intention of 
Ayyanna Kone shown by his conduct during his lifetime and 
for the perpetuation of the lineage of Ayyanna Kone, the 
plaintiff was adopted to him by the 2nd defendant who was 
his only surviving widow, with the consent of the neares 

agnate, Ezhumalai Kone, who is also the natural father of the 
plaintiff and other relations. The other brother Veerabhadra 
Kone died in 1923 long before the adoption. It is alleged that 
the adoption was made on 9th December, 1928, with all the 
formalities required by law and is also evidenced by the 
tegistered deed of adoption (Ex. C) executed by the 2nd 
defendant and Ezhumalai Kone. On the basis of his tight as 
the adopted sonof Ayyanna Kone, the plaintiff seeks to recover 
possession of the suit properties. The 1st defendant is the main 
contesting defendant. The 3rd defendant as an alienee of 
some of the items in question is opposing the plaintiff’s claim 
almost on the same grounds as those set up by the 1st defend- 
ant. One of the contentions is that by reason of the relinquish- 
ment as per the release deed executed by the 2nd defendant 
she has surrendered her entire interest in the estate in favour 
of the senior widow and the lineal descendants of Ayyanna 
Kone and therefore her power to adopt was at an end. Another 
contention is that even if the alleged adoption is true it is 
not valid in law as the alleged consent of the plaintiff’s father 
was influenced by no bona fide desire to administer to the 
spiritual needs of the deceased Ayyanna Kone or to perpetuate 
his line, but by the dishonest and corrupt idea of sharing 
amongst themselves the properties of Ayyanna Kone that had 
descended to the Ist defendant and her own sons. As many as 
eleven issues have been framed in this suit. The learned 
Subordinate Judge chose to give his findings on the questions 
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relating to the truth and validity of the adoption and dismissed 
the suit asa result of his findings on those points, without 
deciding the points involved in the other issues. He held the 
adoption to be true but found it to be not valid. We are 
constrained to express dissatisfaction at the manner in which 
the learned Subordinate Judge has written his judgment, and 
suffice it to say, that a major portion of it is a mere reproduc- 
tion of the evidence given by each witness, in an ill assorted, 
unanalytical and confused manner, from which little help 
could be derived for understanding the nature of his reasoning 
and his mode of appreciation of the evidence. 


There is ample proof in support of the fact of adoption. 
The circumstances in which this adoption came to be made are 
set out in the registered deed (Ex. C) executed by the 2nd 
efendant as the adoptive mother, and the plaintiff’s natural 
ather Ezhumalai Kone (P. W. 6), the giver of the boy in 
adoption. P. Ws. 1 and 2 are some of the numerous attestors 
in this deed, while P. W. 3 is the writer thereof. It is 
proved to have been attested by Ramaswami Kone, a brother of 
the 2nd defendant. It is also attested by Venkatachalapathi 
Kone, a relation of the 2nd defendant and the next friend of 
the plaintiff (P. W. 5). P. W. 4 who is the photographer that 
took a group photo at the time of the adoption (Ex. B) is also 
an attestor to the adoption deed. It is further proved that 
Thannan Kone, one of the two sons of Veerabhadra Kone, is 
the first attestor in Ex. C. There is evidence to show that both 
the sons of Veerabhadra Kone were present at the ceremony 
of adoption, but the other son declined to attest the adoption 
deed at the instigation of his mother. Two distant gnatis have 
also attested this deed. Not only is the truth of the adoption 
proved beyond doubt, but the celebration of the ceremony with 
due publicity is also clearly made out. No serious attempt has 
been made on the respondents’ side to impeach the correctness 
of the finding as regards the factum of adoption. 


The real point of controversy upon which elaborate 
arguments have been addressed is the question of its validity. 
The Lower Court is of opinion that the 2nd defendant by 
executing the release deed (Ex. I) brought about her self- 
effacement, and therefore was not competent to take the 
plaintiff in adoption. Its misconception of the effect of the 
release deed is apparent. As already observed, this deed was 
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executed by the 2nd defendant during the pendency of her 
suit for partition against her co-widow Seruvakkal. On a 
perusal of the terms of this deed, it is clear that she alienated 
her half share in her husband’s estate to her co-widow in 
consideration of having received a sum of Rs. 10,000 for the 
purpose of discharging her debts and for the purpose of 
purchasing some lands for her maintenance and providing 
herself with a house to live in. It is recited that the 2nd 
defendant would not question any of the dispositions of pro- 
perty which Seruvakkal might choose to make, and that if 
she should predecease the 2nd defendant without making any 
arrangements with respect to her property, it should go to her 
senior co-widow’s daughter Chokkammal (1st defendant) and 
her sons, who werethen minors, according to Hindu Law and 
usage. The effect of these stipulations is nothing more than tl 

giving up by the 2nd defendant of her right to claim the pre 

perties of the co-widow, in case the latter should predecease 
the former. This is virtually a case of partition between the two 
co-widows, one of them taking a money compensation for her 
half share and giving up her right to take the co-widow’s 
property by survivorship. This is certainly not a case of what 
in law is deemed to be a surrender by a widow of the entire 
estate of her husband in favour of the next presumptive 
reversioner, thereby accelerating the reversion and bringing 
about her civil death. As per the terms of Ex. L, the relinquish- 
ment by the 2nd defendant of her half share was not in favour 
of any reversioner but in favour of her co-widow. That co- 
widow also did not surrender her estate during her lifetime in 
favour of the lst defendant, the next reversioner. It was only 
after the death of Seruvakkal without making any disposition 
of the property that the Ist defendant got into possession. In 
the case of a valid surrender by the widow to the next rever- 
sioner according to Hindu Law, one who was subsequently 
adopted by the widow is not entitled to question the surrender 
and recover possession of the property. (Vide the decision of 
the Bombay High Court in Rama Nana v. Dhondi Muraril.) 
Even that case proceeded on the footing that the adoption was 
valid, and no contention was raised that by reason of the 
surrender the widow’s power to adopt came to an end. It may 








1, (1923) I. L. R. 47 Bom. 678, os 
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be that by reason of the 2nd defendant having given up her 
right of survivorship as per the terms of the release deed 
(Ex. I), the estate of Seruvakkal devolved on her death upon 
the 1st defendant as her heir, though her co-widow (2nd 
defendant) is still alive. It may be argued that the subsequent 
adoption of the plaintiff by the 2nd defendant is not valid, 
because it willhave the effect of divesting the estate which had 
already vested in a third party, vtz., the Ist defendant. A 
similar question has been recently considered by their Lord- 
ships of the Privy Councilin a decision reported in Amarendra 
Man Singh v. Sanatan Singh. After a review of the authorities, 
the opinion expressed by their Lordships is as follows :— 


“ Tt necessarily follows, their Lordships think, from this decision, that the 
vesting of the property on the death of the last holder in some one other than 
the adopting widow, be it either another coparcener of the joint family, or an 
utsider claiming by reverter, or, their Lordships would add, by inheritance, 
not be in itself the test of the continuance or extinction ot the power of 
doption. If in Pratap Singh's case? the actual reverter of the property to 
the head of the family did not bring the power to an end, it would be 
impossible to hold in the present case that the passing by inheritance to a 
distant relation could have that effect any more than the passing by survivor- 
ship would in a joint famıly.” 


In the present case, it cannot even be said that the estate 
of Ayyanna Kone has devolved on the Ist defendant in her 
right as the nearest heir to him, for the simple reason that 
one of his widows, viz., the 2nd defendant, is still alive. All 
that can be said is that the estate of Seruvakkal has been 
inherited by the Ist defendant as the heir to her stridhanam 
property. In any view, the power of the 2nd defendant as the 
widow of Ayyanna Kone to adopt a son to him has not come 
to an end. It cannot be contended with any degree of force, 
that a widow is incompetent to make an adoption to her 
husband after alienating the entire properties appertainin g to 
her husband’s estate. There is, in the present case, no self- 
effacement as stated by the Lower Court, and we are unable to 
uphold its finding that the 2nd defendant was not competent 
to take the plaintiff in adoption by reason of the so-called 
self-effacement. 

The more important ground of objection which was 
strenuously pressed by Mr. K. V. Krishnaswami Aiyar for the 
lst respondent has now to be considered. A brief statement of 





1. (1933) L. R. 60 I. A. 242: 65 M. L. J. 203 (P. C.). 
2. (1918) L. R. 46 I. A. 97: I. L. R. 43 Bom. 778: 36 M. L. J. 511 (P. C.). 
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the facts disclosed in the evidence is necessary. The evidence 
of P. Ws. 1, 2 and 6 clearly shows that the late Ayyanna Kone 
was anxious to have a male child, and with that object he 
married his second and third wives. However, he had no 
male issue. The present plaintiff who is the son of his brother 
Ezhumalai Kone was brought up in his house with some 
affection. When the plaintiff was a young boy of four or five 
years of age, the first wife of Ayyanna Kone, viz., Solai Achi, 
met with death. Her obsequies were performed by the plain- 
tiff as desired by Ayyanna Kone. The plaintiff being very 
young, his father Ezhumalai Kone performed the rites after 
taking darbha from him as his proxy (vide the evidence of 
P. W. 1). This fact is specifically alleged in the plaint. 
Although D. W. 1 (the husband of the Ist defendant) would 
say in his evidence that his son performed those obsequies 
that fact was not mentioned in the Ist defendant’s writt 
statement. The truth of the facts mentioned in the adoptio 
deed (Ex. C) as to the intentions of Ayyanna Kone to adopt 
the plaintiff and to his having brought up the boy in his house 
with some such object is borne out by the evidence on the 
plaintiff’s side. As no express authority to adopt was given 
by him to his widows, the 2nd defendant as the sole surviving 
widow had to seek the consent of the nearest agnatic sapinda 
in order to make the adoption. P. W. 5 is plaintiff’s next 
friend and also a relation of the 2nd defendant. He speaks to 
the 2nd defendant having consulted him about the advisability 
of taking the plaintiff in adoption about two or three months 
before the actual adoption. Thereupon,’ he and the 2nd 
defendant’s brother Narayana Konar asked Ezhumalai Konar 
regarding the adoption. The latter said that he had no 
objection. Ezhumalai Kone (P. W. 6) swears that he and 
the 2nd defendant consulted their relations regarding the 
advisability of the adoption and that he asked his brother’s 
sons and another pangali and some others who all expressed 
themselves in favour of the adoption. He further ‘says 
that the 2nd defendant wanted her family to be perpetuated 
and with that object he gave the boy in adoption. Though 
the plaintiff was his only son, he thought he might beget a son 
subsequently as his wife was young. He speaks to the fact 
that his brother Veerabhadra’s sons were also in favour of the 
adoption. One of them has in fact attested the adoption deed 
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(Ex. C), having been also present at the ceremony of adop- Solaimalai 

tion. There is nothing to rebut the evidence adduced by the oo ae 

plaintiff on these points. D. W. 1 simply says that neither he Soklammal, 

nor his wife was consulted about the adoption and that they Sundaram 

were not even invited for the ceremony, though the evidence Chetty, J. 
onthe plaintiff’s side is that they were also invited, but did 

not attend. The only nearest agnate sapinda at the time of 

the adoption was P. W.6, the sole surviving brother of 

Ayyanna Kone. There is absolutely no doubt that his consent 

was sought for by the 2nd defendant and given by him. It is 

true that he happens to be the natural father of the boy whom 

the 2nd defendant proposed to take in adoption. 


Is that consent valid and sufficient? In the absence of 
the authority of the husband the assent of his kinsmen is 
necessary to enable the widow to make a valid adoption. This 

nciple was laid down by their Lordships of the Privy 

uncil after an elaborate discussion of the several aspects of 
the question in the well-known case reported in The Collector 
of Madura v. Moottoo Ramalinga Sathupathyl. At page 442 
their Lordships observe as follows :— 


“The assent of kinsmen seems to be required by reasqn of the presumed 
incapacity of women for independence, rather than the necessity of procuring 
the consent of all those whose possible and reversionary interest in the estate 
would be defeated by the adoption.” 


As to the nature of the consent, the general principle laid 


down by their Lordships is in these terms: 

«All that can be said is, that there should be such evidence of the assent 
of kinsmen as suffices to show, that the act is done by the widow in the pro- 
per and bona fide performance of a religious duty, and neither capriciously 
nor from a corrupt motive.” 


This principle has been the subject of comment and inter- 
pretation in very many cases which have subsequently been 
decided during the course of more than half a century. The 
real difficulty is in the application of this principle to the 
particular circumstances of each case, and in the drawing of a 
proper and reasonable inference from the facts disclosed. 
That there must be a conscious exercise of discretion by the 
assenting sapinda is well recognised. Itis argued by Mr. K. 
V. Krishnaswami Aiyar for the Ist respondent that the evi- 
dence adduced by the plaintiff as regards the nature of the 
consent falls short of the requisites laid down by the Privy 
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Council. Itis urged that the mere request of the 2nd defend- 
ant to give the boy (the plaintiff) in adoption to her, even if 
acceded to by the natural father (P.W. 6), is not enough in 
the absence of specific evidence that there was a deliberation 
between them and other kinsmen as to the desirability of the 
adoption in the spiritual interests of Ayyanna Kone. In this 
connection the following observations in Subrahmanyam v.. 
Venkammal may be usefully quoted :— 


«The presumptive reversionary heir or heirs are the nearest of kin to the: 
deceased husband and as such the natural advisers of the widow; and if his 
or their assent be obtained and the same be given bona fide and not from any 
corrupt motive, that would be sufficient authority on which she could act 
and it would not be necessary that she should seek the assent of remoter 
reversionary heirs.” 

In the present case, not only did the nearest reversioner 
give his consent to the adoption when sought for by the wido 
but the opinion of the near relations including some of t 
dayadis also was taken. It is very difficult for us to hol 
that in giving the assent there was no conscious exercise of 
discretion by P.W. 6. 

The next question is, was that assent given with any 
corrupt or mala fide motive? When assent is given by a per- 
son who is competent to give it, the presumption is that it was. 
given bona fide. As observed by Subramania Aiyar, J. in 
Venkatakrishnamma v. Annapurnamma?, “adoption being a 
proper act, it will be presumed that when the majority of the- 
sapindas have given their assent such assent was given on bona 
fide grounds”. That learned Judge further says, that it would 
be for the objector to establish that the assent of the sapindas 
who consented to the adoption was not given bona fide. Their 
Lordships of the Privy Council have observed in what is known. 
as the Guntur case reported in Vellanki Venkatakrishna Rao 
v. Venkata Rama Lakshmi and two others’ that it would be 
very dangerous to introduce into the consideration of these. 
cases of adoption nice questions as to the particular motives. 
operating on the mind of the widow. The presumption is that. 
the widow acted from the proper motives which ought to- 
actuate a Hindu female, and such presumption should be made 
until the contrary is shown. Is there any basis in the present. 


1. (1903) I L.R. 26 Mad. 627 at 635: 13 M.L.J. 239, 
2, (1899) LL.R. 23 Mad. 486 at 488: 10 M.L.J, 73, 
3. (1876) LL.R. 1 Mad. 174 at 190. 
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case for inferring that P.W. 6 was actuated by any corrupt or 
improper motives in giving his assent? Ifhis assent was pro- 
cured by payment of any money consideration to him, it would 
certainly be tainted with corruption. No such suggestion has 
been made. On the other hand, a frail attempt was made to 
show that the 2nd defendant was given some money by 
P.W. 6 for making the adoption. Though a sum of Rs. 2,000 
was borrowed under Ex. II some days before the adoption, 
there is nothing to show that that money was utilised in pay- 
ment to the 2nd defendant to induce her to adopt the boy. The 
Lower Court has rejected this suggestion as untenable and we 
agree that it is a baseless suggestion. The mere fact that in 
giving the assent to this adoption, his son would be benefited, 
cannot be twisted for the purpose of showing that the motive 
for giving the consent isan improper one. There is no per- 
al gain to P.W. 6 by the adoption of his son by the 2nd 
efendant. In every case of adoption some one or other in 
the line of heirs will be disappointed. That is no reason for 
attacking the validity of the adoption on the ground that the 
consent was given with an improper motive. In this connec- 
tion, we have to refer to one circumstance and see how the 
bearing of it ison the question we are considering. Subse- 
quent to the death of Ayyanna Kone, his two brothers, viz., 
P.W. 6 and Veerabhadra Kone, set up a claim to his 
properties though they were divided brothers, alleging that by 
reason of the custom prevailing in their community the 
property of one who died without male issue will go to his 
divided brothers in preference to his widows. That litigation 
was started in the Munsif’s Court and went up to the High 
Court. Veerabhadra Kone died during the course of that 
litigation. In the first two Courts the alleged custom was 
negatived. P.W. 6 preferred a Second Appeal to the High 
Court. It was during the pendency of the Second Appeal the 
adoption in question was made. Reference was made to it in 
Ex. C itself. It is argued on behalf of the Ist respondent, 
that as P.W. 6 was not very hopeful of success in the Second 
Appeal, the idea of giving his son in adoption to the 2nd de- 
fendant in order to secure that estate at least to the plaintiff 
must have sprung up. The motive of the giver may not be 
very material. There is no evidence in support of the exist- 
ence of such a motive. The above argument is based more 
or less on aconjecture. However, this act of adoption resorted 
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to by the 2nd defendant is certainly in conformity with the 
intentions of her husband himself, as shown by his conduct in 
bringing up the-plaintiff and in getting him perform the obse- 
quies of the deceased Solai Achi. That Ayyanna Kone had a 
desire to perpetuate his line is not open to doubt. What the 
2nd defendant did had the effect of carrying out those 
intentions. She derived no personal gain to herself by this 
adoption, and even if P. W. 6 thought that his son would be 
benefited, though he himself might lose in his own litigation, 
it cannot be deemed that by giving his assent he was actuated 
by improper and corrupt motives or that the widow acted 
capriciously. 

The next point is, whether the consent given by P.W. 6 
as the nearest reversioner is sufficient in the eye of law. The 
consent of the nearest sapinda even if he be one has been held 
to be sufficient: vide Subrahmanyan v. Venkammal and Veer 
basavaraju v. Balasurya Prasada Rao®. These two decisio 
have been followed in a recent Full Bench decision of thi 
High Court reported in Annapurnamma v. Appayya Sastrss. 
At page 634 the Full Bench has observed as follows :— 


« Itis also settled that the condition regarding the consent of the hus- 
band’s kindred is sufficiently satisfied if the consent of the nearest sapindas 
—even if there be only one such—be obtained, they being by virtue of the 
relationship the most competent advisers of the widow and the proper judges 
of the propriety of her act in making the adoption.” 


In another case reported in Krishnayya Rao v. Raja of 


Pittapur4 Sir Kumaraswami Sastri, J. has remarked thus: 
« So far as I am aware, the validity of the consent of a sapinda whose son 
is adopted has never been doubted.” 
In a similar case, such consent was held to be valid by 


Madhavan Nair and Jackson, JJ. after a review of the autho- 
rities, in a very recent decision, Brahma Sastri v. Sumitrammas, 

A further point raised by, Mr. Krishnaswamii Aiyar for 
the lst respondent is one upon which there is conflict of 
judicial opinion. His contention is that even a daughter’s son 
is a sapinda whose consent also should be sought for by the 
widow. A daughter’s son is doubtless a cognate, but he is a 
nearer-heir than an agnatic sapinda, such as the brother of the 
deceased. In the case reported in Viswasundara Row v. 





1, (1903) I.L.R. 26 Mad, 627 at 635: 13 M.L.J. 23 
2, (1918) L.R; 45 I.A. 2 765. TLR 41 Mad. 998 at 1009: MEJ. 40 (P.C.). 
928) LL.R. 52 Mad. 620: 56 M L.J. 760 (F. B 
4, T928) E L- K. S1 Mad 893 at 925: 55 MLJ. 894 (F .B.). 
(1933) I.L.R. 57 Mad. 411: 66 M.L.J. 5 
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Somasundara Raol decided by Oldfield and Phillips, JJ., 
was held that a daughter’s son is not entitled to be consulted 
regarding an adoption by a widow who has obtained the con- 
sent of the nearest sapindas as he is not a gnati and Bhinna- 
gothra sapindas are not included under the term ‘sapindas’ 
in the texts which require their consent to an adoption. Even 
in the Privy Council decision in Veerabasavaraju v. Balasurya 
Prasada Rao? it is stated that under the Dravidian branch of 
the Mitakshara law, in the absence of authority from her 
deceased husband, a widow may adopt a son with the assent 
of his male agnates in the Dravida country, where such law is 
in force. This proposition is stated to be established in the 
Ramnad case in The Collector of Madura v. Mootoo Ramalinga 
Sathupathy3. The same view has been adopted by Jackson, 
J. in the case reported in Anne Brahmayya v. Chelasami 
attayya*. But this view has been dissented from by the 
ther learned Judge (Ramesam, J.) in the same case, after an 
exhaustive review of the authorities. The question whether a 
daughter’s son comes within the category of sapindas who 
should be consulted arose in another case reported in Kesar 
Singh v. Secretary of State for India. The learned Judges 
after an exhaustive survey of the authorities held, that in the 
absence of agnate reversioners, a Hindu widow can, in 
Southern India, adopt with the consent of the nearest cognate 
reversioner. Stich a question does not arise in the present 
case, because, besides the daughter’s sons who are cognate 
reversioners there are also agnate reversioners. The question 
whether the consent of a daughter’s son, though cognate, should 
be obtained in spite of the consent given by the nearest male 
agnate did not directly arise for decision in Kesar Singh 
v. Secretary of State for Indias’. In the present case, the 
daughter’s sons (the Ist defendant’s sons) who were in exist- 
ence at the time of the adoption were all minors. There is 
uniformity of judicial opinion that a minor is incapable of 
forming a judgment in a matter of this kind, and therefore 
his consent need not be sought for, though he is a sapinda 
whose assent would be requisite, if he were a major. That 








- 1. (1920) I.L.R. 43 Mad. 876. 
2. (1918) L.R. 45 I.A. 265: I.L R. 41 Mad. 998 at 1004: 36 M.L.J. 40 (P.C). 
3. (1868) 12 M.I.A, 397. 4. (1924) 20 L.W. 503, 
5. (1926) T.L.R. 49 Mad. 652: 51 M.L J. 16. . 
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being so, it is unnecessary for us to deal with this question 
raised in the course of the arguments. 


Mr. Krishnaswami Aiyar, the learned Advocate for the Ist 
respondent, put forward a rather ingenious contention on the 
basis of some general observations made by the Privy Council 
in the Ramnad case in The Collector of Madura v. Mootoo 
Ramalinga Sathupathy\ as to the possibility of an inference of 
an implied prohibition by the husband against an adoption from 
certain circumstances. One of them is the existence of a direct 
line competent to the full performance of religious duties. The 
real point that was actually decided in the Ramnad case was, 
that the assent of the majority of the sapindas was sufficient. 
We are not referred to any authority showing that an implied 
prohibition against adoption was inferred from the fact of the 
existence of a daughter’s son, on the basis of the said passage. 
The mere existence of a daughter’s son has not been urged 
a circumstance indicating an implied prohibition by th 
husband against an adoption, in the long series of cases which 
have come up for decision subsequent to the Ramnad case. If 
the interpretation now sought to be put upon that passage is 
either clear or correct, such a contention could have been very 
easily raised in those cases. We are not prepared to put any 
such construction on the observations of the Privy Council in 
The Collector of Madura v. Mootoo Ramalinga Sathupathy1 and 
we therefore hold this objection to be a futile one. 


In the result, we hold that the alleged adoption of the 
plaintiff by the 2nd defendant to her husband Ayyanna Kone 
is true and also valid in law. 

Before closing, we may refer to another contention put 
forward by Mr. Krishnaswami Aiyar for the 1st respondent, 
and that is, that the plaintiff as the adopted son of the 2nd 
defendant cannot during her lifetime sue to set aside the 
alienation made by her and recover possession. But this view 
which was held in Sreeramulu v. Kristamma? has been 
overruled in a Full Bench decision reported in Vaidyanatha 
Sastri v. Savithri Ammals. The adopted son could sue even 
during the lifetime of the widow to set aside the alienation 
and need not wait till the death of the widow as a reversioner 





- 1, (1868) 12 M LA, 397 at 443. 
2, (1902) T.L.R. 26 Mad. 143: 12 M.L.J. 197. 
3, (1917) LL.R. 41 Mad. 75: 33 M:L.J: 387 (F.B.). 
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has to do. The plaintiff therefore cannot be non-suited on 
the ground that his cause of action has not yet arisen. 


We are` unable to agree with the Lower Court that the 
adoption of the plaintiff is invalid and set aside its decree 
based on that finding. As the other issues have not been 
determined by the Lower Court, the suit is remanded to that 
Court for a rehearing and disposal according to law. The 
appellant will get his costs of this appeal from the lst respond- 
ent, and the costs of the suit will abide the result. 


K. C. Reversed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


eriaswami Thevan and another .. Appellantst (Prison- 
ers) (Accused 1 and 2). 


Penal Code (XLV of 1860), S. 201—Essentials of offence under—Evt- 
dence—Tying murdered man with rope and dragging him along for some 
distance—Offence whether constituted. 


The essential ingredient of an offence under S. 201, Indian Penal Code, 
is causing disappearance of evidence of the commission of an offence with a 
view to screen the offender from legal punishment. Where the only acts 
proved against the first appellant was that he caught hold of the tuft of the 
deceased before the second appellant fatally stabbed him and that he took 
part in subsequently tying the deceased with a rope and dragging him along 
for some distance, 


Held, that the acts proved did not render the first appellant liable to be 
convicted for an offence under S. 201. 


Appeal against the order of the Additional Sessions Judge 
of the Court of Session of the Coimbatore Division in Case 
No. 42 of the Calendar for 1934. 

V. L. Ethiraj and V. A. Nageswara Atyar for appellants. 

A. Narasimha Atyar for The Public Prosecutor (L. H, 
Bewes) on behalf of the Crown. 

The Court delivered the following 

JupGMENT.—The two appellants in this appeal have been 
convicted by the Additional Sessions Judge of Coimbatore, the 
Ist appellant of an offence punishable under S. 201, Indian 
Penal Code and the 2nd appellant of murder. The Ist appel- 
lant received a sentence of 5 years’ rigorous imprisonment 
while the 2nd appellant was sentenced to transportation for 
life under S. 302, Indian Penal Code, 





* Cr, Appeal No, 293 of 1934. 7 18th September, 1934. 
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The case arose out of the discovery of the dead body of 
one Ramaswami Thevan, a bachelor of about 23 years, in the 
eatly morning of the 8th October in the itteri near the field 
belonging to witness Royappa Goundan. He reported the 
discovery of the dead body which had numerous injuries to the 
Village Munsif who reported the matter to the police and the 
Magistrate. The inquest was held on Sunday night, the 8th 
October, and the only eye-witness examined at the inquest was 
not examined as a witness for the prosecution. The next day, 
however, during the investigation the Sub-Inspector was able 
to get the evidence of two eye-witnesses, namely, Kanda Vannan 
and Muthukumaraswami Thevan, P. Ws. 9 and 7, respectively, 
according to whom the 2nd appellant was the person who 
actually inflicted the fatal injury with an aruval on the deceased 
with the assistance of the other appellant. A third eye-wit 
ness, viz., P.W. 10, was examined by the police on the 1 
October and the remaining eye-witness examined in the case; 
viz., P. W. 8, was examined by the police on the 23rd October, 
as he was a strolling actor without any fixed abode. It would 
appear that several other eye-witnesses had been examined by 
the police during the investigation but they were not examined 
for the prosecution on the ground that they had either been 
won over or become hostile. 

The case against the appellants rests almost entirely on the 
evidence of these four eye-witnesses, P. Ws. 7 to 10. The 
learned Additional Sessions Judge who heard them says that he 
believes their evidence in view of their demeanour in the 
witness-box and especially their story that it was the 2nd 
appellant who caused the fatal wound to the deceased. As 
regards P.W. 10 however the learned Additional Sessions 
Judge has failed to mention or to take into account the fact 
that while he now poses as an eye-witness of the actual stab- 
bing he appears to have told the police when he was examined 
during their investigation that he only heard of it and did not 
see. This must necessarily detract very seriously from the 
value of his evidence, and I am not therefore prepared to 
attach any weight to the evidence of P.W. 10 and his evidence 
must really be excluded from consideration. As regards the 
other three eye-witnesses there can be no doubt in my opinion 
that they must have been present at the time and they must 
have been actual eye-witnesses. There is no particular reason 
why they should give false evidence against’ either of the 


l 
` 
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appellants, and I see no reason to differ from the learned 
Additional Sessions Judge’s view as regards the value to be 
attached to their testimony. There is nothing inherently 
improbable in their evidence: on the other hand, their evidence 
is corroborated by the discoveries made by the police after the 
investigation had begun. All the three eye-witnesses, P. Ws. 
7,8 and 9, swear that they saw the 2nd appellant cutting the 
deceased on the right arm and on the right side of the chest 
with an aruval which he had in his hand just after the Ist 
appellant had bent the head of the deceased down. They also 
state that the two appellants tied the deceased with a rope and 
began to drag him away saying that he was going to be taken 
to the Village Munsif. As a matter of fact the dead body was 
found in a place about two miles from the scene of occurrence. 
Both the appellants attribute the evidence against them to 
nmity and faction. According to them neither of them was 
resent in the Bhajana party during whose peregrinations the 
yecurrence took place. It appears to be true that there has been 
some faction between two persons in the village, viz., Aruna- 
chala Thevan and Nachimuthu Thevan, regarding some land, 
and it is seen that the appellants were siding with one of them. 
This however does not satisfactorily explain away the evidence 
against the appellants. There is no real connection between 
the eye-witnesses and either of these leaders of factions in the 
village. No evidence was adduced by the appellants in support 
of their plea that they were absent from the Bhajana party. If, 
as a matter of fact, they were actually not present, it ought to 
have been possible for them to prove it. Their plea that they 
were not present at the Bhajana party appears to be untrue. 
In view of what I consider to be satisfactory evidence of the 
eye-witnesses in this case it is unnecessary to deal with the 
question of motive in this case. The learned Additional 
Sessions Judge has dealt with the question of motive in 
paragraph 14 of his judgment and he appears to think that the 
condition of the corpse itself affords evidence of a sexual 
motive. I do not think that there is very satisfactory evidence 
of motive in this case except the evidence of general ill-feeling 
between the two factions. As regards the sexual motive the 
evidence is little better than hearsay. 

I am of opinion however that the evidence of the eye- 
witnesses P.Ws. 7, 8 and 9 can be safely acted upon. That 
evidence shows that the death of the deceased was caused by 

80 
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the 2nd appellant as the result of the fatal injury which he 
was seen to inflict on the deceased at the time of the occurrence. 
Where and when the other injuries were inflicted on the 
deceased is not known and it is not necessary to speculate as 
regards this part of the case in the absence of evidence; but 
the evidence actually, available is clear and sufficient to fix the 
actual murder upon the 2nd appellant and his conviction under 
S. 302 must therefore be confirmed. The sentence of trans- 


, portation for life imposed upon him is less than what he 


deserves, and in any case it is the lesser of the two sentences 
which the law permits in cases of murder. His appeal is 
therefore dismissed under S. 423, Criminal Procedure Code. 
As regards the Ist appellant the only acts proved against 
him are that he caught hold of the tuft of the deceased just 
before the 2nd appellant fatally stabbed him, and that he took 
part in tying the deceased with a rope and dragging him alon 
for some distance. These acts were, according to the learne 
Additional Sessions Judge, insufficient to support the charge o 
murder. Whether this view is right or wrong is not a question 
that arises for decision in this appeal. The question that I 
have to decide is whether these acts constitute an offence - 
punishable under S. 201, Indian Penal Code, and I am of 
opinion that this question must be answered in the negative. 
The essential ingredient of an offence punishable under S. 201, 
Indian Penal Code, is causing disappearance of evidence of the 
commission of an offence with a view to screen the offender 
from legal punishment, and it cannot be said that the acts 
shown to have been committed by the lst appellant amount to 
this offence. It is notcontended on behalf of the Crown that 
these acts constitute this offence or that there is any other 
evidence on the strength of which the conviction under S. 201, 
Indian Penal Code, can be sustained. There has been no appeal 
by the Crown in respect of the acquittal of the 1st appellant of 
the charge of murder, and it is therefore not open to me to 
consider whether the acts proved against him would not have 
justified a conviction for murder. These acts do not certainly 
constitute an offence punishable under S. 201, Indian Penal 
Code, and I must therefore, though with reluctance, set aside 
his conviction and the sentence imposed upon him under that 
section and direct his acquittal under S. 423, Criminal Proce- 


dure Code. 
B.V. V. Conviction of 1st appellant set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Chinnakkal .. Appellant* (Plaintiff) 
V. 
Chinnathambi Goundan and 
another .. Respondents (Defendants). 

Sale of immovable property—E-xecution of sale deed by plaintiff on her Chinnakkal 
own and on behalf of her minor son—Agreement to repurchase by the V. 
vendors evidenced by a separate documeni—Agreement enforceable even if Spee 
unregistered—Defence of want of mutuality of contract, how far upplicable— Gaetan. 


Whether such a defence is available in aption contracts, left open. 


The plaintiff brought a suit for specific performance of an agreement for 
re-sale (Ex. B). The property had been sold by the plaintiff for herself and 
as guardian of her minor son, by a sale deed Ex. I of the same date as Ex. B, 
to the defendants. The sale deed contained no reference to the agreement to 
re-convey. The defendants had spent some moneys upon improving the 
property. The Court below had held that if Ex. B were viewed as part of 
e sale transaction, it would be inoperative on account of non-registration 
use the result of the documents was in effect to convert a sale intoa 
ortgage by way of conditional sale, and if viewed independently as a 
separate document it would be void for want of consideration, 







Feld, that (1) there was no necessity for the registration of Ex. Bas the 
terms. contained in Ex. B did not by themselves create an interest in 
Immovable property. 

When the claimant affirmed the original transaction as a saleand merely 
sought to enforce the covenant for re-conveyance, he was not asking the 
Court to treat the transaction as one of mortgage by way of conditional sale. 

(2) There is no principle of law which requires that consideration should 
‘be proved only by written evidence or bya registered document. Tt is the 
factum of sale that constitutes the consideration for the covenant to re- 
convey. 


The original vendor would not presumably have agreed to sell the pro- 
perty if the vendee had not agreed toenterinto the covenant for re-sale. 
Hence the document Ex. B could not be said to lack consideration. 


On the objection that the covenant for re-sale could not be enforced owing 
to want of mutuality, one of the parties to the sale deed Ex. I having been a 
minor, 

Held, that if the terms of Ex. B were to be considered, the privilege 
conferred under it was either on the plaintiff or her minor son and no 
objection could be made against the plaintiff, even though so far as the minor 
was concerned there might be any. 


Quaere, whether the defence of want of mutuality can at all arise in 
respect of what are known as‘ option contracts’ because ex hypothes there 
can be no mutuality in such cases until, at any rate, the party to whom the 
option is given has exercised his option. 


Second appeal against the decree of the District Court of 
Salem, dated the 12th day of August, 1929 and made in Appeal 





* Second Appeal No. 393 of 1930. 19th March, 1934. 
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Suit No. 155 of 1928 preferred against the decree of the Court 
of the District Munsif of Salem in Original Suit No. 459 of 
1925. 


Salem Ramaswami Atyar for appellant. 
P. S. Narayanaswami Atyar for respondents. 


The Court delivered the following 


JUDGMENT.—The plaintiff brings this suit for specific 
performance of an agreement for re-sale (Ex. B), dated 4th 
May, 1906. The property claimed in this suit was sold by the 
plaintiff for herself and as guardian of her minor son, by a 
sale deed, Ex. I of the same date as Ex. B, to the present 
defendants. The registered sale deed makes no reference to the 
agreement to re-convey but this has been provided for by a 
separate document, Ex. B. It would appear that the defendants 
have spent some moneys upon improving the property and on 
of the questions raised by them is that in the event of speci 
performance being decreed, they are entitled to the value o 
improvements which the first Court has fixed at Rs. 200. 

The first Court gave the plaintiff a decree for specific 
performance. But the learned District Judge reversed that 
decision, holding that Ex. B is inoperative for want of registra- 
tion, if viewed as part of the same transaction with Ex. I,— 
as in that case the transaction will in effect be converted into 
a mortgage by way of conditional sale,—but that if it be 
viewed independently of Ex. I it would be void for want of 
consideration. J am unable to agree with the learned District 
Judge on either of these grounds. 






No question of registration can really arise as regards 
Ex. B. The necessity for its registration has got to be deter- 
mined on the terms of Ex. B itself and there is nothing in 
those terms to create an interest in the immovable property 
so as to bring it within S. 17 of the Registration Act. Nor 
does any objection arise under S. 92, cl. (4) of the Evidence 
Act because it is not now sought to use Ex. B to affect the 
provisions of Ex. I. As pointed out in the case in Harkisondas 
Bhagwandas v. Bat Dhanu, where the claimant under the 
option of re-purchase affirms the original transaction as a sale 
and merely seeks to enforce a covenant for re-conveyance, he 
is not asking the Court to treat the transaction as one of 
mortgage by way of conditional sale. 


1, (1926) I. L. R. 50 Bom, 566 (F.B.). 
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As regards the other ground taken by the learned District 
Judge, I am unable to agree that because in dealing with the 
question of registration, the Court views Ex. B by itself and 
independently of Ex. I, the transactions themselves become 
separated in such a manner that Ex. B becomes devoid of 
consideration. There is no principle of law which requires 
that consideration should be proved only by written evidence 
or by a registered document. It is the factum of sale that is 
really the consideration for the covenant to re-convey. Indeed, 
one may carry the matter one step earlier and say that the 
reasonable inference is that the original vendor would not 
have agreed to sell if the proposed vendee had not agreed to 
enter into the covenant for re-sale. 


Both the grounds adopted by the lower appellate Court 
having proved unavailing, Mr. P. S. Narayanaswami Aiyar 
aised two other objections before me: (1) one on the ground 
a want of mutuality as one of the persons, who are parties to 
Ex. I, is a minor, and (2) the other based on the doctrine of 
perpetuities. Both these objections ignore the terms of Ex. B. 
As I read Ex. B, the privilege under it is conferred either 
upon the plaintiff or upon her minor son and whatever force 
there may be in the objection as to want of mutuality, so far 
as the minor son is concerned, no such objection can apply as 
against the plaintiff. It is therefore unnecessary to discuss the 
bearing of the judgment in Venkatachalam Pillai v. Sethuram 
Raol on the present case or the wider question how far the 
defence of want of mutuality can at all arise in respect of 
what are known as “option contracts ” because ex hypothesi 
there can be no mutuality in such cases, until, at any rate, the 
party to whom the option is given has exercised his option. 


As regards the objection founded on the rule against 
perpetuities, the trend of decisions in this Court has been in 
favour of the view that the objection does not apply to a mere 
covenant to convey or re-convey, because it does not by itself 
create an interest in the land. Further, as already stated, the 
privilege under Ex. B is conferred on the parties to the contract 
and in this view no objection based on perpetuity will arise. 


Finally, Mr. Narayanaswami Aiyar claimed that the 
remedy by way of specific performance being only equitable, it 








—o 


1. (1932) I. L. R. 56 Mad, 433: 64 M. L. J. 354 (F. B.). 
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is only fair that the plaintiff should be directed to pay the cost 
of improvements before she should be permitted to enforce 
the terms of Ex. B. 


I am very doubtful if the terms of S. 51 of the Transfer 
of Property Act will apply to the facts of the present case. But 
seeing that the present case is not one for eviction, I am not 
confined to the provisions of S. 51 of the Transfer of Property 
Act. There is some force in the contention that specific per- 
formance is only an equitable remedy and in the circumstances 
of the case I see no objection to giving effect to this contention 
of Mr. Narayanaswami Aiyar. It would follow from this that 
the plaintif can claim mesne profits at the rate fixed by the 
first Court only from the time that the plaintiff deposits in 
Court the sum of Rs. 100 as per terms of Ex. B and also the 
sum of Rs. 200 for the value of improvements. 

The decree of the lower appellate Court is set aside anc 
that of the District Munsif restored. Time for deposit of the 
sum of Rs. 300 is extended to the 15th July, 1934. The plaintiff 
will get her costs in the first Court and her costs in the appeal 
in the lower appellate Court but not on the memorandum of 
objections there. In the Second Appeal, the parties will beat 
their own costs. 

KC, — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR HoRACE OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE KING. 


Katapra Perikamana Illath Narayanan 


Vishnu Nambudri ~ .. Appellant* in all 
(Respondent) 
v. 
Udayamangalath Meethale Kovilagath 
Udayavarma Valia Raja Avergal .. Respondent in all 
(Petitioner). 


Malabar Law—Decree againsi manager of a ‘kovilagam’—Whether bind- 
ing on the ‘kovilagam’—Other members of the family, though not actually 
made parties, liable. 

Where a decree was obtained in a Travancore Court against the defend- 
ant who was described as “poorarattadi Nal Udaya Varma Valia Rajah 
Avergal, Marumakkathayam family manager of Netumbrath Kovilagam” 
and the question arose as to whether the decree obtained against a person 
sued as the family manager of a kovtlagam was binding on the kovilagam, 


*L,?. Appeals Nos. 28, 29 and 30 of 1932, 2lst August, 1934. 
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Held, that when the defendant was describedas the manager of his 
Rovilagam, it could be presumed that he was being sued in his representative 
capacity and the decree would be binding on the kovilagam. 


Vasudevan v. Sankaran, (1897) I.L.R. 20 Mad. 129: 7 M.L J. 102 (F.B), 
followed. 


Appeals under clause 15 of the Letters Patent against 
the decrees of the Honourable Mr. Justice Jackson, dated 27th 
October, 1931 and made in A.A.A. Os. Nos. 28, 29 and 30 of 
1930 respectively preterred against the orders of the Court of 
the Subordinate Judge of Tellicherry, dated 12th March, 1929 
and made respectively in A.S. Nos. 114, 117 and 116 of 1929 
preferred against the orders of the Court of the District 
Munsii of Taliparamba, dated 3rd August, 1928 and made res- 
pectively in R.E As. Nos. 345 of 1927, 81 of 1928 and 82 of 
1928 in E.P. No. 449 of 1927 in O.S. No. 1371 of 1090 of 


iruvalla Principal Munsif’s Court. 





C. S. Krishnamurthi Atyar for appellant. 
M. C. Sridharan for respondent. 


The judgment of the Court was delivered by 


King, J.—In 1915 a decree was obtained in a Travancore 
Court against a defendant who is described as puroorattati 
Nal Udaya Varma Valia Rajah Avergal, Marumakkathayam 
family manager of Netumbrath Kovilagam. The question at 
issue in these connected appeals is whether execution of that 
decree can proceed against the kovilagam properties of the 
Udayamangalath Meethale Kovilagam. The District Munsif 
of Taliparamba to whose Court the decree was transferred for 
execution decided in the negative, the Sub-Judge of Tellicherry 
reversed him, and in Second Appeal Jackson, J. restored the 
District Munsif’s decree in the following brief judgment. 

The question is whether a decree against a Valiya Raja 
without the words of such and such Kovilagam is a decree 
against the Kovilagam. 

(1) In Kerala Varma Valya Rajah v. Shangaram1 the 
wording is Valiya Rajah of Chirakal Kovilagom. The special 
mention of the kovilagam is certainly significant. 


(2) In Kunhappa Nambiar v. Shridevi Ketitlamma? there 
was a finding that it was a tarwad debt. I think it is danger- 


ee a a ge ge ee tee ee ee 


1. (1892) LL.R. 16 M. 452. 2. (1895) I.L.R. 18 M. 451. 
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ous to extend these rulings to saying that the bare mention of 
a man as Valiya Raja involves the kovilagam. 

In common parlance such a person in his private capacity 
would presumably be known as Valiya Raja. 

The decree and the judgment of the District Munsif must 
be restored. The appeals are allowed with costs (one set) 
here and below. 

Now it is very strange that in all these three Courts the 
decisions have proceeded on the assumption that the Defendant 
in the Travancore suit was described simply as Valia Rajah 
Avergal (vide para. 2 of the District Munsitf’s judgment; para. 
5 of the Sub-Judge’s judgment and the whole judgment of 
Jackson, J.). A copy of the decree was not in the printed 
papers before us, but at the time of the hearing a typed copy 
was handed up to us from which it appeared that the word 
‘Marumakkathayam family manager of Netumbrath K 
lagam’ were also included in the description of the Defenda 
That this copy is accurate is not disputed. Itis clear, therefore, 
that the judgment of Jackson, J. now appealed against was 
delivered under a misapprehension of the true facts of the 
case. 








One apparent obstacle to the appellant’s success must 
first be removed. How, it is argued, can a decree against the 
manager of one tarwad (the ‘Netumbrath Kovilagam) be 
binding upon the property of another (the Udayamangalath 
Meethale Kovilagam). The answer is given in para. 7 of the 
Sub-Judge’s judgment where it is found that there is only one 
kovilagam with two different names, one in use in Travancore 
and one in British India. As this objection was never raised 
at allin the District Munsif’s Court of Taliparamba, there can 
be no doubt that the Sub-Judge’s finding is right. 


The question then is whether the present decree obtained 
against a person sued as the family manager of a kovilagam 
is binding upon the kovilagam. The law on this point is laid 
down in the Full Bench decision in Vasudevan v. Sankaranl. 
It runs as follows :— 


«A decree in a suit in which the karnavan of a Nambudri illomora 
Marumakkathayam tarwad is, in his representative capacity, joined asa de- 
fendant and which he honestly defends is binding on the other members of 
the family not actually made parties.” 





1. (1897) I.L.R. 20 Mad. 129: 7 M.L.J. 102 (F.B.). 
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The only possible difficulty here arises from the fact that 
neither the judgment nor the pleadings in the Travancore suit 
are available. But it seems clear to us that when a defendant 
is described as the manager of his kovilagam we cannot but 


presume that he is being sued in his representative capacity, 


` nor does any question here arise regarding the honesty ` of his 
defence. 


We have been referred by the Respondent’s learned 
Advocate to a ruling reported in Balakrishna Menon v. Kakkat 
Manakkal Umal, where it was held that a decree ordering an 
Official Receiver to pay costs was binding upon the Official 
Receiver personally. No doubt this ruling is authority for the 
undisputed general proposition of law that a decree’ must be 
strictly and literally construed, but it has no bearing whatever 
on the facts of the present case or upon the pencils of 
abar law. 

The result is that on the authority of Vasudevan’ v. 
Sankaran? it must be held that the present decree is binding 
upon the Respondent’s Udayamangalath Meethale Kovilagam. 
These appeals are accordingly allowed with costs throughout 
(one set) and the order of the Subordinate Judge remanding 
the petitions for fresh disposal is restored. 

“eC, ine | ` “Abpeals allowed. 





PRIVY COUNCIL, = °°" #4845 


[On appeal from the Court of the Judicial - 
Commissioner of the North-West Frontier Province. | 


PRESENT :—LorRD TOMLIN, Lorp "MACMILLAN AND ‘SIR 
Joun WALLIs. — - - 
Nawab Major Mohd. Akbar Khan ee “Afbelloni* 

B ea 
Khan Bahadur Mian Musharaf ‘Shah and 
another a Respondents. 


Civil Procedure Code (V of 1908), O. 21, R54 (2)—A tachment of 
revenue-paying land—Presumption as to fixing of prohibstory order in the 
Collector's Office—Evidence Act, S. 114—-Suti under O. 21; R-63—J urisdiciton 
of Crwil Court—Punjab Tenancy Act (AVI of 1887), STT 


~ — a 
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` Where revenue- -paying land was attached in execution of a decree, but 
there was no direct evidence that a copy of the order of attachment was 





: 1. (1928) 55 M.L.J. 873. 
2. (1897) -I.L,R.-20 Mad; 129: 7 M.E.J. 102 (F.B.). l 
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fixed in the Collector’s Office (as required by O. 21, R. 54, sub-R. (2) of the 
Civil Procedure Code), 


Held, that in the absence of any evidence to the contrary, it ought to be 
presumed that all necessary formalities were duly complied with [see S. 114, 
Evidence Act, Illustration (e)], and that the attachment must be taken to have 
been validly made. 


Where in execution of a rent decree obtained in the Revenue Court, the 
judgment-debtor’s land was attached by the Revenue Court, and a claim 
thereto was preferred by a third party and allowed by such Court, 


Held, that a suit subsequently brought by the decree-holder under O. 21, 
R, 63, Civil Procedure Code, to establish his right to the attached property, 
was properly entertainable only by a Civil Court, and that the Revenue Court, 
the jurisdiction of which is strictly limited, was not competent to entertain 
such a suit under S. 77 of the Punjab Tenancy Act. 


Appeal No. 93 of 1932 from two decrees of the Court of 
the Judicial Commissioner, North-West Frontier Province, 
dated the 2nd December, 1930, reversing a decree of the 
District Judge of Peshawar, dated the 27th February, 1 
and dismissing the plaintiff’ s suit. 


Dunne, K.C. and Wallach for appellant. 

De Gruyther, K.C. and Parikh for respondents. 

20th July, 1934. Their Lordships’ judgment was deli- 
vered by 


Lorp ToMLIN.—This is an appeal from the Court of the 
Judicial Commissioner, North-West Frontier Province, which 
reversed a decree of the District Judge of Peshawar. 


At the outset their Lordships desire to call attention to the 
unsatisfactory way in which the record in this case has been 
prepared. Many documents to which reference has necessarily 
been made have not been printed, and considerable difficulty 
has been encountered in ascertaining the facts and the nature 
of the points to be considered. In future, their Lordships will 
have to consider whether they should hear a case presented in 
so slovenly a manner until it has been put into proper shape. 
The time of their Lordships’ Board should not be occupied in 
unravelling matters which it is the duty of parties to present in 
an intelligible form. 


The facts of the case, as their Lordships understand them, 
are as next narrated. 


In December, 1914, the appellant being then about to pro- 
ceed on war service, granted a number of leases of his lands to 
various persons. 


N 
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Among these leases was one contained in a registered deed, 
dated the 15th December, 1914, whereby a lease of certain 
lands was granted to the 2nd respondent, who is hereafter 
called the debtor, for five years, ata yearly rent. 

By Cl. 12 of the lease the debtor hypothecated certain 
lands of his own, including 250 kanals in the area of Maho 
Dheri to secure the rent, and it was provided that the debtor 
should have no power to sell or mortgage the hypothecated 
land during the period of the lease, and that the appellant 
could recover his lease money by sale or mortgage of such land. 

The rent fell into arrear, and on the 25th January, 1918, 
the appellant obtained against the debtor, in the Revenue Court 
before the Assistant Collector, a decree for Rs. 1,4848-0, 
together with costs and future interest. 


In April, 1932, after the decision of the Judicial Commis- 
sioner, which is the subject of the present appeal, the appellant 
secured an alteration in the decree of the 25th January, 1918, 
by incorporating therein some additional words which had 
appeared in the antecedent judgment, to the effect that the 
property hypothecated by the lease should be made liable for 
the payment. 


The plaint or other initiatory proceeding in the suit which- 


resulted in the decree of the 25th-January, 1918, has not been 
included in the record. Their Lordships are not satisfied that 
the Revenue Court would have had any jurisdiction to enter- 
tain a suit framed as a suit to enforce the hypothecation. At 
any rate, the present appeal must, in their Lordships’ judgment, 
be dealt with on the footing that the suit was to recover a 
money debi, and that the decree in question was a money 
decree. 

It was in fact treated throughout as a money decree, and 
it will be hereafter referred to as the first money decree. 

By way of enforcing the first money decree, the appellant 
obtained from the Assistant Collector on the 6th August, 1918, 
a prohibitory order restraining the debtor from transferring the 
property in the annexed schedule by sale, gift, or otherwise. 

The schedule is not printed in the record, but it seems to 
be accepted by the Courts below that it referred to or included 
the 250 kanals hypothecated by the lease. l 

It is alleged that an attachment of the 250 kanals followed. 
The Judicial Commissioner in the present case has held that 
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that attachment has-not been proved because there was no 
direct evidence that a copy of the order of attachment was 
fixed in the Collector’s office. Their Lordships are of opinion 
that there is evidence that the land was attached, and that in 
the abserice of any evidence to the contrary, it ought to be pre- 
sumed that all necessary formalities were complied with (see 
S. 114 of the Indian Evidence Act). 


Subsequently, on the 31st July, 1919, the Assistant Col- 
lector, being of opinion that the debtor was a member of an 
agricultural tribe within the meaning of S. 16 of the Alienation 
of Land (Punjab) Act, 1900, and that accordingly his land 
could not be sold, directed “the file to be consigned to the 
record,” meaning presumably that no further proceedings 
under the first money decree and the supepquent attachment 
should be taken. 

‘In the meantime further rent became due from the debtor 
andion the 23rd August, 1919, the appellant obtained in the 
Revenue Court as against the debtor a decree (hereinafter 
called the second money decree) for Rs. 8,321-0-9 and costs. 

On the 18th May, 1921, the Assistant Collector granted a 
further prohibitory order upon proof that the debtor had failed 
to satisfy the’ first and second money decrees. 

The schedule to this order is not printed, but from the 
report.of the attaching officer, dated the 26th May, 1921, it 
appears that some 1,675 kanals in the area of Maho Dheri were 
attached and on the 17th August, 1921, a proclamation was 
issued annotincing the attachment and inviting objectors to 
come forward. This land apparently included the 250 kanals 
covered by the first prohibitory order. - Here again the Judicial 
Commissioner has held that because there is no direct evidence 
of the fixing of a copy of the order of attachment in the 
Collector’s office, there was no valid attachment at all. Their 
Lordships do not agree with this conclusion. In their Lord- 
ships’ judgment there was ample evidence of an attachment and 
in the absence of direct evidence to the contrary it must be 
presumed that all formalities were duly complied with. 

It seems that the appellant was proceeding concurrently 
against other lessees of his who were also in default in paying 
their rent and that in each case the prohibition of sale by S. 16 
of the Alienation of Land (Punjab) Act was held to apply. An 
appeal, however, was taken to the Revenue Commissioner on 
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this point. The appeal failed, but the Commissioner intimated 
that by lease or receivership the attached lands could be made 
available to satisfy the decretal amounts. 


As a result of this intimation, the Collector on the 23rd 
November, 1926, made an order appointing a receiver of the 
1,675 kanals. This order is not printed. Meantime an objector 
in the person of the first respondent had appeared on the scene. 
His position was that he was the transferee of a mortgage with 
possession created in 1915 (that is before either of the prohi- 
bitory orders) on some part oí the attached land. The mort- 
gage did not include the 250 kanals, as appears from the 
judgment of the District Judge of Peshawar in the present suit. 
The objector was also the purchaser (but after both the prohi- 
bitory orders) of the debtor’s interest in all the attached lands 
including the 250 kanals. 


" The Ist respondent accordingly again brought the matter 
before Court. There had been a change of Collector after ihe 
order of the 23rd November, 1926, and the new Collector held 
that the land belonged to the Ist respondent and was therefore 
not liable to attachment at all. 


An appeal to the Revenue Commissioner failed. He held 
that the appeal was incompetent and that the appellant’s remedy 
was by way of suit. 


Accordingly on the 14th October, 1928, the present suit 
was begun by the appellant in the Court of the District Judge 
of Peshawar.. 


In this suit the appellant claimed that the 250 kanals 
hypothecated by the lease were attached under the first attach- 
ment and still remained under attachment and that the rest of 
the land in dispute was attached and still remained attached 
under the second attachment, and that the appellant could 
recover his decretal moneys by a leasing of the attached lands, 
and further that all transactions of mortgage or sale under 
which the Ist respondent claimed, subsequent to the date of the 
hypothecation or that of the attachment, were null and void 
and ineffective against the appellant’s rights. 


The above appears to be the effect of the claim, though 
there are discrepancies between the dates and amounts men- 
tioned in the plaints and those appearing in other documents in 
the record. . 
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The District Judge held that the 250 kanals were validly 
attached and were still attached and that the land could be 
leased to satisfy the appellant’s claims and that it was 
unaffected by the subsequent sale to the Ist respondent and 
that the second attachment was valid and subsisting, but that 
the appellant could only satisfy his claims against the lands 
comprised in the second attachment subject to the rights of 
the Ist respondent as transferee of the mortgage of 1915, so 
far as these lands were affected by such rights. 


The Ist respondent appealed to the Court of the Judicial 
Commissioner where the appeal was allowed and the suit was 
dismissed with costs. Fraser, J.C., delivering the judgment of 
the Court, held that the Civil Court had no jurisdiction to 
entertain the suit and that even if it had there had been no valid 
attachment. 


Their Lordships are of opinion that the judgment below 
was wrong and that the District Judge was right. 


The real purpose of the present suit is to determine the 
rights between the appellant and the Ist respondent. That is 
not a suit which in their Lordships’ opinion the Revenue Court 
was competent to entertain under S. 77 of the Punjab Tenancy 
Act. 


Having regard to S. 88 of the same Act and the rules 
made thereunder, O. 21, Rr. 58 to 63 of the Code of Civil 
Procedure applied to the case when once the rights of the Ist 
respondent intervened, and the Revenue Commissioner was right 
in holding that the matter could only be determined by a suit 
under R. 63 of O. 21. That suit had to be brought in a Court 
of competent jurisdiction. The Revenue Court, the jurisdic- 
tion of which is strictly limited, was not such a Court. 


Their Lordships have already expressed their view that 
the attachments must be taken to have been validly made, and 
this being so the only remaining question is as to their effect 
against the Ist respondent. 


Their Lordships agree with the District Judge that so far 
as the 250 kanals, which were not included in the 1915 mort- 
gage, are concerned, the interest of the Ist respondent, who 
only came in after the prohibitory orders, is subordinated to 
that of the appellant. 
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With regard to the remainder of the land, the attachment 
can only be effective against the Ist respondent subject to his 
rights as transferee of the 1915 mortgage. 

The rights of the appellant under the hypothecation con- 
tained in the lease are of course distinct from his rights under 
an attachment of the hypothecated land to enforce a money 
decree. It is with the latter rights only that this suit deals. 
His rights as holder of the hypothecation can be enforced only 
in a properly constituted mortgage suit in a Court of compe- 
tent jurisdiction. Itis to be noted, however, that before their 
Lordships’ Board it was admitted on behalf of the 1st respond- 
ent that the hypothecation is valid. 

Their Lordships are therefore of opinion that the appeal 
should be allowed and that the order of the District Judge 
should be restored. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

The costs of this appeal will be paid by the respondent 
No. 1. There will be no order as to costs below. 

Solicitors for appellant: Stanley Johnson and Allen. 

Solicitors for respondents: T. L. Wilson & Co. 

K. J. R. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


V. M. Meerkanni Rowther .. Appellant* (Plaintif ) 
v. 
A. V. Periyakaruppan .. Respondent (Defendant). - 


Vendor and purchaser—Breach of covenant of title—W hen righi to actton 
accrues—Onus of proof lies on plaintif. 

If a purchaser finds there has beena breach of covenant of title of the 
vendor, he is not bound to wait till he is evicted for bringing a suit against 
his vendor, because a covenant of title is broken immediately after the execu- 
tion of the sale deed and the case is unlike that of a breach of covenant for 
quiet enjoyment which affords no right of action until a disturbance takes 
place. : 

Dart’s Vendors and Purchasers, 8th Ed., p.663 and Sugden’s Vendors 
and Purchasers, 13th Ed., p. 498, referred to. i 

The plaintiff in such a case must allege and prove a breach of covenant. 

Stoney v. Eastbourne Rural District Council, (1927) 1 Ch. 367, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in Appeal Suit No. 70 of 1928 preferred 
Pi eg Ske se eee pee a ee ee 
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against the decree of the Court of the District Munsif of 
Melur in Original Suit No. 803 of 1925. 

G. Krishnaswami Atyar for appellant. 

T. P. Gopalakrishna Aiyar for Watrap S. S vbrokmania 
Atyar for respondent. 

The Court delivered the following 

J UDGMENT.—This appeal raises two questions of law: first, 
ina suit by a purchaser against his vendor for breach of 
covenant of title, is he bound to wait till his possession is 
disturbed? Secondly, in such a suit on whom is the onus of 
proof? Although I am upholding the lower appellate Court’s 
judgment, I must say that its view on the first point is wrong. 
Covenants for title must be distinguished from covenants for 
quiet enjoyment; in the case of the former, they are, if broken, 
‘necessarily broken immediately upon the execution of the 
assurance which contains them”. (Darts Vendors and 
Purchasers, 8th Edition, page 663.) The purchaser may bring 
an action immediately without waiting to be evicted or disturbed 
(page 665). The law is stated in the same terms by Sugden. A 
covenant for title, says the learned au.hor, is broken immediately 
after the execution of the deed, if the seller does not possess 
the estate professed to be granted and the purchaser is not 
bound to wait till he is evicted; but a covenant for quiet enjoy- 
ment aftords no right of action until a disturbance. (Sugden’ S 
Vendors and Purchasers, 13th Edition, page 498.) The view 
of the learned Subordinate Judge therefore that the plaintiff 
was not entitled to sue, as his possession was not disturbed, is 
clearly wrong. g 

As regards the question whether the defendant had good 
title or not, the Lower Courts have come to opposite conclusions. 
The property sold is said to be a shop with some vacant space 
adjoining it. The north to south measurement of the entire site 
is given in the deed of sale as sixty-two feet. The District 
Munsif finds that the defendant’s title to the shop has been 
made out but that he is not entitled to more than twenty-eight 
feet, north to south. The Subordinate Judge, differing from 
the Munsif, seems to think that the entire property belongs to 
the defendant. The District Munsif bases his conclusion upon 
the fact that the rent deeds, Exs. I and II, executed by the 
defendant previous to the sale did not comprise the entire 
property; but those deeds expressly exclude the two vacant 
sites on the north and on the south, whereas the sale deed 
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includes them. In the rent deeds the two vacant sites are 
stated to belong to the defendant. The reasons given therefore 
by the District Munsif for his judgment are wrong. The 
Subordinate Judge’s finding is a somewhat halting one. What 
then is the position? There is very little evidence on the plain- 
tiff’s side to show that the defendant is not the owner of the 
entire plot; so far as the defendant is concerned, his evidence 
is merely to the effect that the property descended to him from 
his ancestors and that he was ın undisturbed possession. In 
these circumstances, it seems to me that the case ultimately 
depends upon the question, on whom is the onus of proof? No 
Indian decision bearing on the question has been cited, but the 
point has been fully discussed in a case decided by the Court 
of Appeal in England, Stoney v. Easibourne Rural District 
Councill. In the action damages were claimed for breach of 
an implied covenant for title. Itis pointed out in the judgment, 
firstly, that under the Conveyancing Act, 1881, the covenant 
of title does not extend to all persons through whom the vendor 
derives title, but only to a limited class of such persons; in 
other words, the purchaser is protected agamst acts done 
by the vendor or by some person through whom he derives 
title otherwise than by purchase; and secondly, (this is the 
point with which we are concerned) in order to succeed in the 
action, the plaintiff must allege and prove a breach of the 
covenant. The question of onus was directly raised in the case, 
and Romer, J. held that it lay upon the plaintiff; the point 
was fully considered by the Judges of the Court of Appeal and 
they concurred with his decision. In Howard v. Maitland2, 
though the point was not expressly decided, this is assumed to 
be the law. The evidence in this case is, as I have said, 
inconclusive, but the onus being upon the plaintiff, I must hold 
that he has failed to discharge it. 


In the result, the second appeal fails and is dismissed with 
costs. 


KC, Appeal dismissed. 


———— a oS 
1. (1927) 1 Ch. 367, 2. (1882) 11 Q. B.D. 695, 
82 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VARADACHARIAR. 


Dhanakodi Balasubramania Chettiar .. <Appellant* (Platn- 
tif) 
v. 
Venkatrama Chettiar .. Respondent (De- 
fendant). 


Negotiable Instruments Act (XXVI of 1881), S. 44—Sutt ona promis- 
sory note—Consideration for note being discharge of a prior note between the 
same persons—Withdrawal of suit insturuted on previous note and costs 
incurred up to then added to the amount in suit note—Plea of discharge by 
payment of a portion towards previous note—Contemporaneous agreement 
to look nto accounts and settle balance—Whether agreement inadmissible 
under S. 92 of the Evidence Act—Absence of partial consideration to be 
proportionately reduced from suit proimtssory note amount. 


The plaintiff (appellant) sued for the recovery of a sum of money as 
balance due under a promissory note executed by the defendant. From the 
recitals ın the promissory note it appeared that it was executed in discharge 
of defendant’s liability under an earlier promissory note. The evidence in the 
case as well as the recitals in the suit promissory note showed that the plaintiff 
instituted a suit on the prior promissory note, that the suit note was executed 
the next day after the filing of the suit, and that the consideration was made 
up of the amount of costs incurred in the institution of the suit added to the 
amount claimed on the date of that plaint. The defendant’s objections were 
that a portion of the amount paid towards the previous promissory note was 
not given credit for and that the liability under the present promissory note 
would have to be reduced by that sum. He also stated that there wasa 
separate agreement entered into, contemporaneous with the suit promissory 
note, whereby accounts would have to ve looked into and the liability of 
parties determined accordingly notwithstanding an amount being mentioned 
specifically in the suit note, and that the consideration for the promissory 
note should be deemed to have failed to the extent of the sum paid by him 
towards the previous note and not given credit to. 


Held, that S. 92 of the Evidence Act was no bar to the consideration of 
the question of absence or failure of consideration; and on the findings, the 
case would fall undoubtedly under S. 44 of the Negotiable Instruments Act, 
unless part of the consideration for the suit note was the withdrawal of a suit 
instituted by the plaintiff on the previous note. This was not the considera- 
tion stated in the suit promissory note nor even the plea raised by the plaintiff 
in his evidence. Moreover the suit note had been executed for the full 
amount claimed in the previous suit and costs so far incurred by the plaintiff, 
and the subsequent withdrawal of the suit was not part of the consideration 
but merely the result of the discharge of the claim. 


Appeal against the decree of the Court of the Subordinate 


Judge of Coimbatore in A. S.No. 283 of 1929 (A. S. No. 332 of 
1929, District Court, Coimbatore) preferred against the decree 


—_ heh St 


*S. A. No. 808 of 1930. _ 4th May, 1934, 
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of the Court of the District Munsif of Udumalpet in O. S. 
No. 684 of 1929. 

S. Srinivasa Atyangar and A. C. Sampath Aiyangar for 
appellant. 

T. R. Ramachandra Atyar and P. Kandanarasimha Chetty 
for respondent. 

The Court delivered the following 

J UDGMENT.—The appellant instituted the suit for recovery 
of a sum of Rs. 1,658-8-0 as balance due under a promissory 
note, Ex. A, executed on 4th April, 1924, by the defendant at 
Coimbatore. ‘Though the plaint speaks of it as executed for 
money borrowed on that day, it would appear from the recitals 
in Ex. A, which are not disputed, that it was executed in dis- 
charge of the defendant’s liability under an earlier promissory 
note, dated 19th May,-1921, for a sum of Rs. 9,500. The 
evidence and the recitals in Ex. A show that on the earlier 
promissory note the plaintiff had instituted O. S. No. 80 of 
1924 on 3rd April, 1924, claiming that a sum of Rs. 11,955 was 
due on that date under the earlier promissory note. Ex. A was 
executed on the very next day after the institution of the suit, 
that is on 4th April, 1924, and it recites the institution of the 
suit and adds that the defendant executed that note as he 
agreed to pay a sum of Rs. 12,750 including the Court costs in 
that suit. There is no doubt that this amount of Rs. 12,750 
was arrived at by adding the plaintiff’s costs incurred in the 
institution of that suit to the sum of Rs. 11,955 which he 
claimed was due on the date of the plaint. 

The written statement in the’ present suit sets out the 
circumstances under which that document came to be executed 
for that particular figure. It also states that in the course of 
December, 1921, the defendant had in fact paid to the plaintiff 
two amounts of Rs. 650 and Rs. 350 to the credit of the earlier 
promissory note of 1921, but that the amount of Rs. 11,955 
stated in O. S. No. 80o0f 1924 had been arrived at without giving 
credit to the said sum of Rs. 1,000. The defendant accordingly 
claims that the liability under Ex. A should be reduced by this 
sum of Rs. 1,000 and subsequent interest thereon. After stating 
these facts, the legal pleas based thereon are put forward under 
different heads: (1) that there was an agreement contempora- 
neous with Ex. A that accounts should be subsequently looked 
into and the liability of parties determined accordingly, notwith- 
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Bala- standing the particular figure inserted in Ex. A; (2) that the 
subramania consideration for Ex. A should be deemed to have failed to 

v. .  theextent of this Rs. 1,000; and (3) that this Rs. 1,000 should 
Venkatrama 


Chettiar, be treated as having gone in discharge of Ex. A. 


Before the Courts below, the plaintiff did not deny the 
receipt of Rs. 1,000 in the course of December, 1921, but he 
pleaded that the Rs. 1,000 was sent to him in satisfaction of 
another account. This story of the plaintiff has been disbelieved 
by both the Lower Courts which accordingly held that it was 
paid in partial reduction of the promissory note of 1921. On 
behalf of the appellant here it has been argued that the first of 
the above pleas, namely, of a contemporaneous agreement to 
vary the figure inserted in the pronote, in the light of subsequent 
examination of the accounts, is inadmissible on account of S. 92 
of the Indian Evidence Act and reference has been made in 
that connection to the decisions in Sri Ram v. Sobha Ram, 
Gopal Rai, Hira Lal v. Bénarst Dasa and Doorvas Subbayya 
v. K. M. Subbarayalu Iyer & Sons. Mr. Ramachandra Atyar 
mentions that the case in Sri Ram v. Sobha Ram, Gopal Rai 
has not been approved of in a later case in the same Court in 
Bhogi Ram v. Kishori Lal4 but it is unnecessary to pursue that 
plea for the decision of this appeal. Taking it fora moment 
that the plea of contemporaneous agreement is inadmissible, 
it does not follow that the case cannot be dealt with as one 
falling under S. 44 of the Negotiable Instruments Act, which 
provides that to the extent to which consideration was 
originally absent, the liability on the promissory note is pro- 
portionately reduced. S. 92 of the Evidence Act is no bar to 
the consideration of this question and on the findings of the 
Courts below, the case will undoubtedly fall under S. 44 of the 
Negotiable Instruments Act but for one argument advanced on 
behalf of the appellant, namely, that the consideration for Ex. A 
was not merely a pre-existing liability but also the withdrawal 
of the suit, O. S. No. 80 of 1924. It is noteworthy that this 
is not the consideration stated in Ex. A itself nor even the 
consideration pleaded by the plaintiff in the course of his 
evidence. Further, on the figures as explained in the judgments 
of the Courts below, Ex. A was executed for the full amount 
claimed and costs so far incurred by the plaintiff and the 





“1, (1922) LL R. 44 All. 521. 2, (1925) I.L.R. 6 Lah. 411. 
`= 3, (1921) 41 M.L.J, 541. 4. (1928) LL.R. 50 All. 754. 
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subsequent withdrawal of O. S. No. 80 of 1924 was not part 
of the consideration for the agreement but merely the result 
of the discharge of the claim. In this view, I do not see any 
difficulty in holding that the case falls under S. 44 of the 
Negotiable Instruments Act. 


The appellant’s learned counsel is of course right in 
pointing out that the payment made long before Ex. A cannot 
be pleaded as ‘discharge’ of Ex. A. But as already explained 
all the material facts have been stated in the written statement 
though the legal pleas have been advanced under different 
heads on the basis of those facts. The plea of partial failure 
of consideration seems to me to be well founded and in this 
view the decision of the Courts below is right. The Second 
Appeal fails and is dismissed with costs. 


KC: — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. Jus- 
TICE BURN. 


Vepa Suramma and another .. Appellants* (Defend- 
ants 1 and 3) 
v. 
Chakka Venkayya (deceased) and 
others .. Respondents (Plain- 
tiffs 1 and 2 and 
Defendants 2 and 4). 


Mortgage deed—Provision for payment of interest annually—Cause of 
action for recovery—Limitation—Payment of interest on interest—Court 
modifying rate payable—Morigage securtty whether available for interest 
claim—Contract Act (IX of 1872), S.74. 


Where the language of a mortgage document shows that interest is 
payable till the principal amount is paid, ordinarily there is only a single cause 
of action for both principal and interest as from the date when the principal 
becomes payable. Even if thereis a further provision in the document fixing 
a date for payment of interest annually, the Court may consider the circum- 
stances and hold that 1t was put in for the purpose of enabling the mortgagee 
to claim interest on interest if the interest is not paid on the due dates, and 
not to give an independent cause of action forthe claim for interest at the end 
of each year so that limitation might be computed from those dates. 


The fact that under S.74 of the Contract Act the Court is given power to 
reduce the rate of interest under certain contingencies does not make the 
interest at the reduced rate any the less a claim under the Contract Act. No 
doubt the expression ‘penalty’ is used in S. 74 when speaking of enhanced 


interest but it is not in the sense of a claim dekors the contract. And where 
a 


*A ppeal No. 185 of 1927, 7th August, 1934. 


Bala- 
subramania 
_ Chettiar 


Y. 
Venkatrama 
Chettiar. 


Suramma 


v. 
Venkayya. 


Suramma 


‘ Vv. 
Venkayya. 


Varada- 
chariar, J. 


654 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


enhanced interest is allowed in respect of a mortgage debt the security created 
by the document is available also in respect of the enhanced interest decreed. 


Motan Mal v. Muhammad Bakhsh, (1922) I.L.R. 3 Lah. 200 (FB.), 
considered. 
Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam, dated the 8th March, 1926 and passed 
in O. S. No. 38 of 1924. 


G. Lakshmanna and P. V. Vallabacharyulu for appellants. 
P. Somasundaram for respondents. 


The judgment of the Court was delivered by 


V aradacharier, J.—This appeal arises out of a suit on a 
mortgage (Ex. A in the case), dated 16th October, 1908. Only 
two questions were raised in the memorandum of appeal: one 
relating to limitation in respect of interest accruing due 
between the years 1908 and 1912 and the other relating to the 
enforceability by way of charge on the property, of the com- 
pensation allowed by the Court in place of the provision in 
the bond for enhanced interest. 

As regards the first point, Mr. Lakshmanna’s argument is 
that an independent suit for the amount of interest accruing 
due each year, between the years 1908 and 1912, could have 
been brought, that these claims for interest furnished separate 
causes of action and therefore this suit brought in 1924 is to 
that extent barred by limitation. We are unable to agree with 
this contention. The language of the document shows that 
interest is payable till the principal amount is paid and ordi- 
narily there is only a single cause of action for both principal 
and interest as from the date when the principal becomes 
payable. There is no doubt a further provision in the docu- 
ment fixing a date for payment of interest annually, but it is 
not reasonable to construe this as giving an independent cause 
of action for the claim for interest at the end of each year. 
This has obviously been put in only for the purpose of entitling 
the mortgagee to claim interest upon interest, if the interest is 
not paid on the due dates. This argument therefore fails. 

The other argument on behalf of the appellants was put 
as follows: Under the explanation to S. 74 of the Contract 
Act the stipulation for increased interest from the date of 
default may be a stipulation by way of “penalty” and the Lower 
Court has in this case in exercise of its powers under S. 74 
reduced the enhanced rate of interest payable upon interest to 
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12 annas per annum from the agreed rate of 13 annas; the 
amount thus allowed by the Court is not really a claim for 
interest under the bond but one by way of ‘damages’ and that 
in respect of this amount no security created by the document 
can be available. In support of this proposition Mr. Lakshmanna 
referred to the case in Motan Mal v. Muhammad Bakhshi. The 
Full Bench there took care to point out that neither by the 
most liberal interpretation of the contract nor even by any 
kind of implication therefrom, it would be possible to say in 
that case that interest was payable under the contract. There- 
fore they treated it as a claim for damages pure and simple. 
In that sense, it would not really form part of what is spoken 
of in the Transfer of Property Act as “mortgage money” and 
therefore it cannot be enforced by way of charge on the pro- 
perty. But that is not the position here. The interest upon 
interest is clearly part of the contract; the fact that under 
S. 74, Contract Act, the Court is given power to reduce that 
rate under certain contingencies does not make the interest at 
the reduced rate any the less a claim under the Contract Act. 
No doubt, the word “penalty” is used under S. 74 of the 
Contract Act when speaking of “enhanced interest” but it is 
not in the sense of a claim dehors the contract, because the 
correlative expression “liquidated damages’ well known to 
English law and used in the Contract Act prior to 1899 has 
always been understood to mean a provision made in the 
contract itself. Therefore the mere use of the expression 
penalty or damages ought not to be understood as amounting 
to a claim outside the contract. 


Another point was suggested by Mr. Lakshmanna, 
relating to the claim for interest upon interest after 1912. 
That point was not raised either in the Court below or in the 
grounds of appeal here and the clause in the mortgage docu- 
ment is so ambiguous that one cannot safely say that the 
parties did not intend that interest in arrears should carry 
interest even after 1912. There is no particular reason that 
we can see for drawing a distinction in this respect between 
default in payment of interest prior to 1912 and default in 
payment of interest subsequent to 1912. The appeal therefore 
fails and is dismissed with costs. 





1. (1922) LL.R, 3 Lah. 200 (F.B.). 
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Suramma Mr. Somasundaram on behalf of the respondents has 
Veyi brought it to our notice, that during the pendency of the appeal 
Varada- the plaintiffs in the Court below have died and that their repre- 
.chariar, J. sentatives have been brought on the record and that affidavits 
have been filed here stating that the amount due under this 
decree has fallen to the branch of the 2nd plaintiff and that it 
is accordingly payable to the 9th respondent here. In the 
absence of fuller information and of the appellant’s assent, we 
are not prepared to make the necessary variation in the decree 
here, to give effect to this representation. Mr. Somasundaram 

agrees that it will be sufficient if we note it. 
B. V. V, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustTicE MapHAvAN NAIR AND MR. Jus- 
TICE CORNISH. 
P. C. Thirumalai Gounder .. Appellant* (Petitioner 
v. —I1st Defendant) 
The Town Bank, Ltd., Pollachi, by its 
Secretary, T. K. Muthusami Chet- 


tiar .. Respondent ( Respond- 
ent Decree-holder). 
Thirumalai Civil Procedure Code (V of 1908), O.41, R.6 (2)—Application for stay 
Gounder of sale in execution—Siay ordered on condition of judgment-debtor deposit- 
v. ing in Court decree amount—]Jurisdiction. 
The Town A ; i ; o 
Bank, Ltd., The expression “terms as to giving security or otherwise” appearing in 


Pollachi. O. 41, R. 6 (2) of the Civil Procedure Code would mean that the term may 
be either giving security or any other term such as the deposit of decree 
amount. 

Where in a suit brought against the judgment-debtor a money decree was 
passed, and in execution of the decree his properties had been brought to 
sale and he filed an application pending appeal against the decree under 
O. 41, R. 6 (2) to stay the sale in execution, and the Judge ordered that the 
sale could be stopped only on the petitioner depositing into Court the decree 
amount, failing which he ordered the petition should stand dismissed, 

Held, that the Lower Court had jurisdiction to make it a condition that 
the stay would be given only on the judgment-debtor depositing the money 
as ordered by it. 

Ram Nath Singh v.Kamleshwar Prasad Singh, (1911) 91.C, 323, followed. 


Shankar Lal v. Kasturi Lal, A.I.R, 1925 Lah. 69, dissented from, 


Appeal against the order of the Court of the Subordinate 
Judge of Coimbatore, dated 16th December, 1933 and made in 


* C. M. A. No. 53 of 1934, 25th July, 1934. 
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E. A. No. 1077 of 1933 in E. P. No. 359 of 1932 in O. S. 
No. 107 of 1930. 

K. Bhashyam Atyangar and V. C. Veeraraghavan for 
appellant. 

T. M. Krishnaswami Atyar and M. Krishna Bharathi for 
respondent. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—The judgment-debtor is the appellant. 
Ina suit brought against him a money decree for Rs. 6,000 
was passed. In execution of that decree properties had been 
brought to sale. Then he filed an application under O. 41, R. 6, 
cl. (2) to stay the sale in execution. The learned Judge ordered 
that the sale can be stopped only on the petitioner depositing 
into Court the decree amount, t.e., the amount that would. be 
due on the date the amount is deposited, on or before 15th 
January, 1934, failing which, he ordered, the petition will 
stand dismissed with costs. 

Mr. Bhashyam Aiyangar on behalf of the appellant argued 
that under O. 41, R. 6, cl. (2) the Lower Court had no jurisdic- 
tion to pass an order staying execution making it a condition 
that the decree amount should be deposited. According to him 
the only term which the learned Judge can impose under the 
order is that security should be given and that he can impose 
no other condition. Whether this argument can be accepted 
or not will depend on the construction of the terms of the 
Order. O. 41, R. 6, cl. (2) runs as follows :— 


«Where an order has been made for the sale of immoveable property in 
execution of a decree, andan appeal is pending from such decree, the sale 
shall, on the application of the judgment-debtor to the Court which made the 
order, be stayed on such terms as to giving security or otherwise.” 


It is argued that the expression “be stayed on such terms as 
to giving security or otherwise” means that the execution can be 
stayed either on giving security or without security and that 
the word ‘otherwise’ should be understood as having reference 
to security and nothing else. Itis difficult to accept this plea 
having regard to the ordinary meaning of the’ expression used 
in the rule. The expression “terms as to giving security or 
otherwise” would mean that the term may be either giving 
security or any other term, such as the deposit ordered by the 
Court in this case. In Ram Nath Singh v. Kamleshwar Prasad 
Singh! it was observed by the’ learned Judges of the Calcutta 


1. (1911) 9 I.C. 323. 
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High Court that under the terms of this order the Court could 
make it a condition of the order for stay of sale that the 
money decreed should be deposited in Court in cash. We 
respectfully agree with this view of the meaning of the expres- 
sion used inthe order. A decision of the Lahore High Court 
has been brought to our notice by the learned advocate for 
the appellant which seems to support his contention. The 
learned Judges say in Shankar Lal v. Kasturi Lali that an 
order like the one in question is clearly against the spirit of 
the rule as it is tantamount to an order refusing to stay the 
sale. This view does not commend itself to us having regard 
to the ordinary meaning of the language used in O. 46, R. 6, 
cl. (2). We therefore hold that the Lower Court has jurisdic- 
tion to make it a condition that the stay would be given only 
on the judgment-debtor depositing the money as ordered by the 
Lower Court. 

Then it was argued that on the merits the Lower Court’s 
order is not justified. We see no reason to interfere with the 
order on the merits. In the view which we take of the case it 
is unnecessary to decide the two other questions propounded 
for decision, namely, whether the previous order passed by the 
learned Judge in this case would be a bar to the passing of 
this order. The appeal is dismissed with costs. 


KG: Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 
Kadir Moideen Rowther (died) 





and others .. Appellants* (Plaintif and 
Uv. hts legal representatives) 
Asiaru altas Muhammed Row- 
ther .. Respondent (Defendant). 


' Negotiable Instruments Act (XXVI of 1881), S. 118 (a)—Promissory 
note found genuine—Presumption as to consideration—Onus of proof of 
want of consideration on defendant, 

Under S, 118 (a) of the Negotiable Instruments Act if a note is found 
genuine there is a presumption that there has been consideration to support 
it. To prove want of consideration lies on the defendant. 


Appeal against the decree of the District Court of Coim- 
batore in A. S. No. 160 of 1930 preferred against the decree 





oe 1, ALR. 1925 Lah. 69. l 
* S. A. No. 1660 of 1931. 23rd July, 1934. 
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of the Court of the District Munsif of Udumalpet in O. S. 
No. 1041 of 1927. 


T. C. A. Bashyam and T. C. Thirumalachariar for appel- 
lants. 


A. S. M. Nair for respondent. 


The Court delivered the following 

JupGMENT.—The plaintiff in the suit is the appellant in 
this Second Appeal. He brought the suit as endorsee of a 
pro-note Ex. A purported to be executed on 4th September, 
1924, by the defendant in favour of one Fathma Bi for a cash 
consideration of Rs. 900. It was endorsed in favour of the 
plaintiff on 3rd June, 1925. The defence was a denial of the 
execution. Three issues were framed in the trial of the suit: 
(1) Is the suit pro-note genuine? (2) To what relief is the 
plaintiff entitled? (3) Whether the plaintiff is a bona fide 
holder in due course? An ex parte decree had been already, 
passed but set aside at the request of the defendant. The 
plaintiff examined himself as P. W. 2 and stated that Ex. A 
was assigned to him under Ex. A-1. P. W. 3 Batcha Rowther 
is an attestor of Ex. A and P. W. 4 is an attestor of Ex. A-1. 
The trial Court found the note to be genuine and gave the 
plaintiff a decree. On appeal by the defendant the suit was 
remanded for a finding on the following issue: “If Ex. A is 
genuine, is it not supported by consideration’’ The finding 
returned was that the suit pro-note was supported by consi- 
deration. The lower appellate Court found that the note was 
genuine but allowed the appeal on the ground that the plaintiff 
was not a holder in due course and that Ex. A was not sup- 
ported by consideration. It gave no costs on the ground that 
neither party had spoken the whole truth with regard to the 
genesis of Ex. A. 


Under S. 118 (a) of the Negotiable Instruments Act if 
the note is genuine there is a presumption that there has been 
consideration. Therefore to prove want of consideration lay 
upon the defendant and there is no evidence except his mere 
word on the point. On the other hand there is evidence both 
that Fathma Bi and her husband were likely to have been in 
possession of funds, at the time of the pro-note, from which 
to advance the loan and also that the plaintiff is a man of 
property who could have taken the assignment. It may be 
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remarked at once that the question as to the passing of consi- 
deration between the plaintiff and Fathma Bi is only remotely 
relevant as going to show whether the plaintiff was a bona fide 
holder in due course. The defendant is not entitled to go into 
the question of consideration as between Fathma Bi and the 
plaintiff and even if plaintiff had been a mere assignee for 
collection, the defendant could not resist his claim on the 
ground that there was no consideration for the assignment. 
The learned District Judge has really based his finding as 
regards the want of consideration of the pro-note itself on 
certain criminal proceedings brought by the defendant against 
Fathma Bi’s husband and the compromise entered into in that 
case between the present defendant and Fathma Bi’s husband. 
The Lower Court had held that Ex. JII went to show that the 
suit pro-note was genuine and for consideration. But the 
learned District Judge rightly observed that if Ex. III was to 
be against the defendant it must be taken as a whole. He then 
however proceeded to fall into the error of using Ex. Ill asa 
piece of evidence against the plaintiff. All the Exhibits in the 
criminal case are entirely irrelevant if sought to be used 


against the plaintiff. He was not a party io the criminal case 


and he was not a party to the compromise. The evidence of 
the defendant shows that the facts on which the criminal case 
was laid had nothing whatsoever to do with the suit pro-note 
and in fact they occurred several months after the date of the 
suit pro-note. The learned District Munsif was correct in his 
observation that if the recitals in the razinama Ex. III are in- 
effective and not binding on Fathma Bi, they cannot be more 
binding on an assignee from Fathma Bi, viz., the plaintiff. The 
learned District Judge apparently thinks that the evidence of 
D. W. 3 shows that the plaintiff was a consenting party to 
Ex. III. There is absolutely nothing in his evidence even if 
that evidence is believed (and the trial Court remarked that 
this witness and D.W. 2 appear to be prima facie partisans 
of the defendant to this effect) to show this. All that he says 
is that plaintiff accompanied the accused in that case to every 
hearing of the case. He does not say that he was any party 
to the razinama. In fact if the accused in that case, in order 
to escape the consequences of his action, chose to enter into a 


razinama of this sort with the present defendant the plaintiff 
could not possibly have stopped his doing so. Putting aside 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 661 


the evidence of Ex. III, which is quite inadmissible as against 
the plaintiff, there is no other evidence beyond the defendant’s 
bare denial of want of consideratio#®, and, in estimating this, 
the fact that his main defence that the pro-note is not genuine 
has been found by both Courts to be false cannot possibly be 
overlooked. The presumption therefore raised by S. 118 (a) 
remains very strongly against him and the learned District 
Judge has not based his decision on the ground that in spite of 
all this he believes the defendant’s evidence of no consideration 
as he is now speaking the whole truth, because he expressly 
states that neither party has spoken the whole truth with 
regard to the genesis of Ex. A. It was for the defendant 
to speak the whole truth and show why and how there was no 
consideration. As he has failed to show this, and as Ex. III 
is not admissible against the plaintiff this appeal must be 
allowed and the decree of the trial Court restored with costs 
throughout. 

KG. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
BARDSWELL. 
Krishna Ayyar .. Appellant* (Petttioner— 
- Ist Respondent) 
U. 
Subbalakshmi Ammal .. Respandent (Respondent 
— Petitioner). 
Lunacy Act (IV of 1912), Ss. 71 and 83—Guardian of person of lunatic— 
Right to custody of lunatic— Order rejecting application for custody—A ppeal. 
The guardian of the person of a lunatic is, in the absence of very special 
circumstances, entitled to the custody of the person of the lunatic and the 
Court appointing him as guardian has the power to give such custody. Where 
the Court rejects the application of the guardian for custody of the lunatic 
the order is appealable to the High Court. 
Appeal against the order of the District Court of Trichi- 
nopoly, dated the 16th February, 1934 and madein J. A. 


No. 479 of 1933 in O. P. No. 38 of 1933. = 


T. R. Ramachandra Aiyar and L. A. Gopalakrishna Atyar 
for appellant. - 


T. R. Venkatarama Sastri and K. V. Sesha Aiyangar for 
respondent. 





*A.A.O. No, 152 of 1934. lst May, 1934. 
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The judgment of the Court was delivered by 


Curgenven, J.—This is an appeal against the order of 
the District Judge of Tri®hinopoly dismissing an application 
by the appellant for the custody of a lunatic, who is his 
natural son. The proceedings arose in a petition by the 
lunatic’s wife to have him declared a lunatic and herself 
appointed guardian of the person and property. This applica- 
tion was closed by an order passed by agreement between the 
parties according to which the wife wasto be the guardian of 
the property and the father, the present appellant, guardian of 
the person. It appears that a difficulty arose in carrying out 
the terms of this order, so that the appellant had to institute 
this application for getting custody of the lunatic. 

The first question that has been raised before us is whe- 
ther the order dismissing his application for custody is an 
appealable order. Orders passed by a Court in lunacy outside 
the Presidency Towns are provided for by Chapter V of the 
Lunacy Act, and S. 83, the last section in that Chapter, 
provides that an appeal shall lie to the High Court from any 
order made by any District Court under the Chapter. S. 71! 
empowers the District Court to appoint a guardian of the 
person of a lunatic, and that is the section under which the 
original order in this case, appointing the appellant guardian 
of the person of his lunatic son, was passed. There is no ex- 
press provision in the Chapter for giving custody of the person 
of the lunatic to tht guardian thus appointed but it is not 
questioned before us that such power must reside in the Court 
which passed the order appointing a guardian. This is a well- 
known principle of the interpretation of statutes; we need 
only refer to Craies on Statute Law, 3rd Edition, page 227 and 
the English case, Scott v. Legg1. We do not think we need dis- 
cuss that point further, as it is not disputed. Assuming then 
that the Court has power to pass an order for the custody of a 
lunatic the only question is whence that power is derived. It 
seems clear from the authorities which we have cited that it 
lies by implication within the four corners of the Act which 
grants the primary power and, extending the same principle, it 
can scarcely be questioned that it lies in that part of the Act 
which confers that power, and in the present case within 





1, (1883) 10 Q.B.D. 236, 
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Chapter V of the Lunacy Act. If this reasoning be correct, 
S. 83, which allows an appeal from all orders passed under that 
. Chapter, will make this particular order appealable. 


Coming to the merits of the case, the first order of the 
District Judge appointed the appellant guardian of the person 
of the lunatic, and unless anything exceptional appears to the 
contrary it appears to us that the right so conferred upon the 
appellant implies the right to the custody of the lunatic’s 
person. The learned Judge in the order now under appeal 
considers that it does not necessarily permit him to have 
“exclusive” or “separate” custody of the lunatic. He scarcely 
conceals his disagreement with the order of his predecessor 
and we think that in the observations which he has made on it 
it was incumbent upon him to say—what he has omitted to say 
—that the order was passed by consent of the parties. The 
main ground upon which he appears to have proceeded is that 
it is not possible to.separate the lunatic from his wife. The 
position apparently is that all the parties lived together in the 
house occupied by the lunatic and his wife from 1929, when 
the lunatic’s adopted mother died, until 1933, when there was 
a quarrel over some question relating to the estate. It was said 
that the father (appellant) had mismanaged the property. It 
became then impossible for the appellant and his wife to remain 
in the house and he withdrew to his own village, Allur, 
which is only two miles away from Kambarasanpettai, where 
the lunatic at present resides. The argument that the husband 
cannot be separated from his wife appears to us to be some- 
what of an inversion of the normal state of affairs which 
requires that the wife should follow the fortunes or misfor- 
tunes of her husband rather than vice versa. We have no 
ground at present to suppose that giving the custody of the 
lunatic to the appellant will necessarily involve separation be- 
tween husband and wife, but at any rate that in itself cannot 
on general grounds be made a reason for not implementing the 
order appointing the appellant as guardian. Virtually what 
the order of the Court below seems to us to say is, “you have, 


it is true, been appointed guardian of the person but you shall- 


not have any custody or control of it”. It seems quite clear that 
unless an order for custody is made the virtual guardian of the 
lunatic will be the wife herself who will have no compunction, 
it appears, in shutting the door in the face of the natural 


. father. 


[vot. 
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In these circumstances we think that the only course 
compatible with enforcing the order of appointment is to pass 
an order giving the appellant custody of the lunatic and, 
allowing the appeal, we pass such an order. 

There is a further application for a monthly allowance for 
the maintenance of the lunatic. Weare not in a position to 
deal with that finally now and we direct the learned District 
Judge to dispose of it. The appellant will get his costs 
throughout, including the cost of privately printing the records, 
from the estate, and the respondent will bear her own costs. 


B.V.V. ~- Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT:—LorD BLANESBURGH, LorpD ‘THANKERTON, 
Lorp RUSSELL OF KILLOWEN, SIR JOHN WALLIS AND SIR 
SHADI LAL. 


Sheo Swarup and others .. Appellants* 
Uv. 
The King-Emperor Respondent. 


Criminal Procedure Code (V of 1898), S.417—Appeal against order of 
acquiital—Powers and functions of the High Court. 

On an appeal from an order of acquittal on a matter of fact, the High 
Court has full power to review at large the evidence upon which the order of 
acquittal was founded, and to reach the conclusion that upon that evidence 
the order of acquittal should be reversed. There is no limitation or restric- 
tion on the High Court in the exercise of its powers as an appellate tribunal, 
and its interference with an order of acquittal passed by the trial Court is not 
limited to cases where the trial Court has “obstinately blundered” or has 
“through incompetence, stupidity or perversity” reached such “distorted con- 
clusions as to produce a positive miscarriage of justice,” or has in some other 
way so conducted or misconducted itself as to produce a glaring miscarri- 
age of justice, or has been tricked by the defence so as to produce a similar 
result. 

Decisions of the High Courts to the contrary effect overruled. 


Appeal No. 11 of 1934, by special leave, from a judgment 
of the High Court, Allahabad, dated the 20th April, 1933, 
which reversed a judgment of the Sessions Judge of Cawnpore, 
dated the 29th September, 1932, acquitting the appellants of 
murder and other offences. ° F 

The main question for determination on this appeal was 
whether the High Court, in reversing the judgment of the Sessions 
Judge by which the appellants were acquitted and in convicting 


* P. C. Appeal No. 11 of 1934. 26th July, 1934: 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 665 


them, had rightly interpreted its powers and functions and acted 
on principles by which it should be guided as a Court of Appeal. 


D. N. Pritt, K.C. and Sydney Smith for appellants. 
Dunne, K.C. and Wallach for respondent. 


During the arguments reference was made to Emperor v, Sheo 
Janak Pandeyl, Deputy Legal Remembrancer, Behar and Orissa v. 
Matukdhart Singh?, King-Emperor v. U San Win3, Sinnu Goundan 
In re$ and King-Emperor v. Deboo Singh5 and to the judgments 
of the Allahabad High Court cited in Emperor v. Sheo Janak 
Pandey, 


26th July, 1934. Their Lordships’ judgment was deli- 
vered by 


Lord RussELL or KitLoweNn.—This appeal was brought 
by special leave from a judgment of the High Court of Judica- 
ture at Allahabad, which reversed an order of acquittal passed 
by the Sessions Judge of Cawnpore. The appellants (and 
others) were charged with murder and other offences, alleged 
to have been committed during the Cawnpore riots in March, 
1931. The trial commenced before the Sessions Judge with 
the aid of three assessors; one of the assessors fell ill during 
the trial, which was duly continued with the aid of two 
assessors. The Sessions Judge, agreeing with the two assessors, 
found the accused not guilty of any of the offences charged 
against them, and acquitted all of them. The Sessions Judge 
formed a clearly expressed opinion that the evidence against 
the accused was wholly unworthy of belief. It will be 
sufficient to cite one passage in his judgment in which he 
says: 

“ I think [ have said sufficient to show that the whole case is riddled with 
perjury, and in the circumstances if any particular witness could not be shown 
on his statement and his previous statements to be definitely a liar, it would 
-be impossible to have any confidence in what he said. For the same reason, 
I do not think it necessary for me to give in detail the evidence against any 
-accused person. It does not matter how many witnesses mentioned any of the 
-accused when none of them can possibly be believed. It is unfortunate that 
terrible crimes of this kind should have been committed and that nobody 
-should be punished for them, but it would be equally terrible if the Innocent 
suffered for the guilty. I have considered seriously whether I should not 
proceed against some of the witnesses for perjury, but, on the whole, as they 


-have already been victims of much cruelty, I think it would be unreasonable to 
take any action against them.” 


1. (1933) 147 I.C. 238 (F.B.) (All). 2. (1915) 20 C.W.N. 128, 
. (1932) I.L.R. 10 Rang. 312. 
4, (1914) I.L.R. 38 Mad. 1028: 26 M.L.J. 160, 
5. (1927) LL.R. 8 Pat. 496. 
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Under S. 417 of the Code of Criminal Procedure (herein- 
after referred to as “the Code”) the Local Government direct- 
ed the Public Prosecutor to present an appeal to the High 
Court from the order of acquittal so far as concerned nine of 
the accused, and an appeal was accordingly presented. Of 
these nine persons, three absconded, and the appeal proceeded 
against the six others who are the present appellants. 


On the hearing before the High Court it was contended 
on behalf of.the present appellants that on an appeal from an 
order of acquittal on a matter of fact it is not open to the 
appellate Court to interfere with the findings of fact of the 
trial Judge, unless it can be said that those findings could not 
have been reached by him had it not been for some perversity 
or incompetence on his part. The High Court declined to 
accept this view. They held that no condition was imposed on 
the High Court in such an appeal. They accordingly reviewed 
all the evidence in the case, and having formed an opinion of 
its weight and reliability different from that of the trial Judge, 
they acted upon that opinion and convicted the present 
appellants. 

A petition was subsequently presented to His Majesty 
in Council for leave to appeal, upon the ground that conflicting 
views had been expressed by the High Courts in different parts 
of India upon the question whether upon an appeal from an 
order of acquittal on a matter of fact an appellate Court has 
the power to interfere with the trial Judge's findings of fact if 
the special circumstances indicated above do not exist. Upon 
the humble advice of their Lordships leave to appeal was 
granted in order that the difference of judicial opinion, which 
it was alleged existed, might be resolved. It is perhaps 
unnecessary to add that but for the desirability of establishing 
unanimity as to the powers of an appellate Court on the hear- 
ing of such an appeal, no leave to appeal could properly have 
been sought. 


The case has now been fully argued before their Lordships’ 
Board, and it appears to them that the answer to the question 
in issue depends upon the construction of the Code. The re- 
levant sections are six in number. S. 404 provides that no 
appeal shall lie from a judgment or order of a Criminal Court 


- except as provided for by the Code or other law. S. 410 gives 


the right to appeal to the High Court to any one convicted 
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on a trial held by a Sessions Judge or Additional Sessions 
Judge. S. 417 enables the Local Government to direct the 
Public Prosecutor to present an appeal to the High Court from 
an original or appellate order of acquittal passed by any Court 
other than a High Court. S. 418 provides that an appeal may 
lie on a matter of fact as well as a matter of law, except where 
the trial was by jury, in which case the appeal shall lie on a 
matter of law only. The Code contains certain provisions for 
the summary dismissal of appeals, and S. 422 provides that if 
the appellate Court does not dismiss the appeal summarily, 
proper notices of the time and place of hearing shall be given 
to the appellant and the other parties to the appeal. S. 423 
runs thus: 

“ (1) The Appellate Court shall then send for the record of the case, if 
such recoid is not already in Court. After perusing such record, and hearing 
the appellant or his pleader, if he appears, and the Public Prosecutor, if he 
appears, and, in case of an appeal under S. 417 the accused if he appears, the 


Court may, if it considers that there is no sufficient ground for interfering, 
dismiss the appeal, or may— 


(a) in an appeal from an order of acquittal, reverse such orderand 
direct that further enquiry be made, or that the accused be re-tried or commit- 
ted for trial, as the case may be, or find him guilty and pass sentence on him 
according to law; 

(b) in an appeal from a conviction (1) reverse the finding and sentence, 
and acquit or discharge the accused, or order him to be re-tried by a Court of 
competent jurisdiction subordinate to such Appellate Court or committed for 
trial, or (2) alter the finding, maintaining the sentence, or with or without 
altering the finding, reduce the sentence, or (3) with or without such reduction 
and with or without altering the finding, alter the nature of the sentence, but, 
subject to the provisions of S. 106, sub-S. (3), not so as to enhance the same; 


(c) in an appeal from any other order, alter or reverse such order; 


(d) make any amendment or any consequential or incidental order 
that may be just or proper. 


“ (2) Nothing herein contained shall authorise the Court to alter or 
reverse the verdict of a jury, unless itis of Opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or toa misunderstanding on 
the part of the jury of the law as laid down by him.” 


It will be observed that upon the express terms of the 
Code (1) an appeal lies from any order of acquittal passed-by 
any Court other than a High Court; (2) such an appeal (the 
trial not being by jury) will lie upon a matter of fact; (3) on 
stich an appeal the Court may reverse the order of acquittal, 
find the accused guilty and pass sentence on him. There is no 
indication in the Code of any limitation or restriction on 
the High Court in the exercise of its powers as an appellate 
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tribunal. Further, it is to be observed that no distinction is 
drawn as regards the powers of the High Court in dealing with 
an appeal, between an appeal from an order of acquittal and an 
appeal from a conviction. 


Many authorities were cited to their Lordships which un- 
doubtedly reveal differences of views as to the powers of the 
High Court in dealing with an appeal from an order of acquittal 
ona matter of fact. No useful purpose will be served by 
examining this long list of decisions. It will suffice if their 
Lordships state the conclusion which they have reached as the 
result of careful consideration of the full arguments which 
were addressed to them. 


There is, in their opinion, no foundation for the view, 
apparently supported by the judgments of some Courts in 
India, that the High Court has no power or jurisdiction to 
reverse an order of acquittal on a matter of fact, except in 
cases in which the Lower Court has “obstinately blundered,” or 
has “through incompetence, stupidity or perversity” reached 
such “distorted conclusions as to produce a positive miscarriage 
of justice,” or has in some other way so conducted or miscon- 
ducted itself as to produce a glaring miscarriage of justice, or 
has been tricked by the defence so as to produce a similar result. 


Sections 417, 418 and 423 of the Code give to the High 
Court full power to review at large the evidence upon which the 
order of acquittal was founded, and to reach the conclusion 
that upon that evidence the order of acquittal should be revers- 
ed. No limitation should be placed upon that power, unless it 
be found expressly stated in the Code. But in exercising the 
power conferred by the Code and before reaching its conclu- 
sions upon fact, the High Court should and will always give 
proper weight and consideration to stich matters as (1) the 
views of the trial Judge as to the credibility of the witnesses; 
(2) the presumption of innocence in favour of the accused a 
presumption certainly not weakened by the fact that he has been 
acquitted at his trial; (3) the right of the accused to the benefit 
of any doubt; and (4) the slowness of an appellate Court in 
disturbing a finding of fact arrived at by a Judge who had the 
advantage of seeing the witnesses. To state this, however, is 
only to say that the High Court in its conduct of the appeal 
should and will act in accordance with rules and principles well 
known and recognised in the administration of justice. 
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Their Lordships only desire to add that while the judg- 
ment of the High Court does not state in express terms that 
these principles have been acted upon, they have no reason to 
think that the High Court failed to take all proper matters into 
consideration in arriving at their conclusions of fact. 

In the result, this appeal should be dismissed and their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, India Office. 

K kR Appeal dismissed. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MapHavan Nar AND MR. Jus- 
TICE CORNISH. 


Singanamala Venkataswami .. Appellani* (Petitioner) 
v. 
Pese Venkataramana Rao and 
others .. Respondents ( Respond- 
enis and 2nd Respond- 
ents L.R.) . 


Civil Procedure Code (V of 1908), S. 60 and O. 21, Rr. 53 and 64—Madras 
Civil Rules of Practice, R. 178—Attachment of preliminary decree for parti- 
tion—Obfection to sale raised by other parties to partition decree—Validity. 

The appellant obtained a money decree against the Ist respondent. It 
appeared that the latter had obtained a preliminary decree for partition 
against the other respondents in another suit. In execution of the appellant’s 
money decree the preliminary decree for partition was attached and though 
the Ist respondent did not raise any objection the other respondents contested 
its validity. 

Held, that though the provisions of the Civil Procedure Code did not 
prohibit the sale of an attached partition decree, R. 178 of the Madras Civil 
Rules of Practice prohibited the sale and that effect should be given to that 
prohibition, R. 178 of the Civil Rules of Practice is not ultra vires as being 
inconsistent with the provisions of the Civil Procedure Code. 

Observations of Thiruvenkatachariar, J. in Immidiseiti Dhanarayy v. 
Motilal Daga, (1929) I L.R. 52 Mad. 563: 57 M.L.J. 264 (F.B.), not followed. 

Held further, that the objection to the sale could be entertained at the 
instance of persons other than the judgment-debtor since it had been raised 
before the sale of the attached decree. 

Stubbaraya Rowthu v. Kuppusawmy Ayyangar, (1909) LL.R. 34 Mad. 442, 
considered. 2 


Appeal against the order of the District Court of Ananta- 
pur, dated 5th February, 1931 and made in E. P. No. 36 of 


* C. M. A. No. 456 of 1931. 8th August, 1934. 
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1930 (O. S. No. 20 of 1925 onthe file of the Court of the 
Subordinate Judge of Anantapur). 


K. Srinivasa Rao for appellant. 
B. Somayya for respondents. 


The judgment of the Court was delivered by 

Madhavan Nair, J.—The petitioner in E. P. No. 36 of 
1930 on the file of the District Judge of Anantapur is the 
appellant. The appeal raises an important question of law, 
namely, whether in execution of a money decree a preliminary 
decree for partition obtained by the judgment-debtor can be 
validly sold. 


The facts are simple and may be briefly stated. The appel- 
lant obtained a money decree in O. S. No. 357 of 1918 on the file 
of the District Munsif’s Court, Bellary, against the lst respon- 
dent herein. The latter had obtained a preliminary decree for 
partition against the other respondents in O. S. No. 14 of 1923 
(that is, O. S. No. 20 of 1925 of the Sub-Court, Anantapur). 
In execution of the appellant’s money decree this preliminary 
decree for partition was attached and thereafter his decree was 
transmitted to the District Court of Anantapur to enable him 
to execute the preliminary decree for partition. The Ist 
respondent, that is the decree-holder in the partition suit, does 
not raise any objection; but respondents 4 and 5, who are the 
contesting respondents, object to the execution on the ground 
that according to the law of procedure followed in Madras a 
preliminary decree attached in execution of a money decree 
cannot be sold in execution of the latter decree. The appellant 
contends that even if this be the state of the law, which he 
says is not correct, inasmuch as the Ist respondent, the decree- 
holder in the partition suit, has no objection to the execution 
of the decree, it is not open to the judgment-debtors in the 
suit, namely, respondents 4 and 5, to raise any objection. 


In support of his first contention that the preliminary 
decree can be sold, the appellant relies on O. 21, R. 53, cl. (4), 
O. 21, R. 64 and S. 60, Civil Procedure Code. Q. 21, R. 53 
provides two ways of executing decrees, by attachment of 
other decrees passed in favour of the judgment-debtor by other. 
Courts or by the same Court. If the attached decree is a 
money decree,—which is not the case here,—then by the com- 
bined operation of O. 21, R.53, cls. (1) and (2), the decree may 
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þe executed by realising the net proceeds in satisfaction of the 
execution creditor’s decree; if the attached decree is not one 
for money, then O. 21, R. 53, cl. (4) applies. This sub-clause 
provides for the attachment of the decree. O. 21, R. 64 says: 


« Any Court executing a decree may order that any property attached by 
it and liable to sale...... shall be sold.” 


Section 60, dealing with attachment, mentioning certain 
specific kinds of property liable to attachment and sale in 
execution of a decree, includes in the list “all other saleable 
property, movable or immovable, belonging to the judgment- 
debtor etc.” and ends with the proviso that certain properties 
mentioned in the various clauses to the proviso shall not be 
sold. A decree of a Court is not one of the properties which 
is exempted in the proviso. The appellant contends, that 
reading these provisions of law together, a preliminary decree 
for partition can be attached under O. 21, R. 53 and that 
though ‘decrees’ are not expressly mentioned in S. 60 as 
property liable to attachment and sale they nevertheless fall 
within the expression “all other saleable property” which 
occurs inthat section and can therefore be sold by force of 
that section and O. 21, R. 64 which deals with sale generally 
of attached decrees. This argument is supported by the 
decisions in Sudarsan Poddar v. Manindra Chandra Pali and 
Gopal Nanashet v. Joharimal valad Jitaj12. This statement 
of the law is not seriously contested by the respondent’s learned 
counsel; but what he argues is this, that having regard to 
R. 178 of the Madra Civil Rules of Practice, in Madras a 
decree cannot be brought within the expression “all other 
saleable property” occurringyin S. 60, Civil Procedure Code and 
cannot therefore be sold. Rule 178 says: 

« No decree shall be ordered to be sold in execution .of another decree.” 

The respondent’s argument is that though the provisions 
of the Civil Procedure Code do not prohibit the sale of an 
attached decree like the partition decree in this case, R. 178 
specifically provides that such decree shall not be sold and that 
effect should be given to that provision contained in the rule. 
The appellant’s learned counsel argues that since the provi- 
Sions contained in the Civil Procedure Code do not prohibit 
the sale of attached decrees, R. 178 of the Civil Rules of 
Practice which prohibits their sale is ultra vitres if it is to be 
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applied to decrees other than those falling under cl. (1) of R. 53 
and should not- be given effect to. On this part of the case 
the question therefore reduces itself to this: Is R. 178 of the 
Civil Rules of Practice ulira vires and inconsistent with the 
provisions of the Civil Procedure Code as argued by the 
appellant’s learned counsel? 


This rule has been in existence for a long time and was 
apparently enacted under one of the Codes which were in 
force before the present Code was enacted. However, under 
S. 157 of the present Code, “rules made under Act VIII 
of 1859 or under any Civil Procedure Code or any Act amend- 
ing the sameor under any other enactment hereby repealed, 
shall, so far as they are consistent with this Code, have the 
same force and effect as if they had been made under this 
Code and by the authority empowered thereby in such behalf”. 
So if the rule is consistent with the present Code it will 
have the same force and effect as if it had been made under 
the present Code. Power of the High Courts to make rules 
is contained in S. 122, Civil Procedure Code, which says that 


“u The High Courts established under the Indian High Courts Act, 1861 
(or the Government of India Act, 1915) etc. may, from time to time, after 
previous publication, make rules regulating their own procedure and the 
procedure of Civil Courts subject to their superintendence, and may by such 
rules annul, alter, or add to all or any of the rules in the First Schedule.” 


These rules, according io S. 128, Civil Procedure Code, 
must not be inconsistent with the provisions in the body of the 
Code. The rule in question relates to procedure in execution. 
S. 51 of the present Code, which is new, specifies the various 
methods of executing a decree. So far as it is relevant for our 
purpose it says: 

“« Subject to such conditions and limitations as may be prescribed, the 
Court may, on the application of the decree-holder, order execution of the 


decree (b) byattachment and sale or by sale without attachment of any pro- 
perty.” 


(The italics are ours.) Under cl. (16) of S. 2, Civil 
Procedure Code, ‘ prescribed’ means ‘ prescribed by rules’. It 
follows from Ss. 122, 51 and 2 (16) read together, that the 
High Court can prescribe by rules conditions and limitations. 
subject to which the Court may order execution of the decree 
in the way specified in S. 51. The result in our opinion is that 
though ‘decrees’ as coming within the expression ‘all other 
saleable property’ in S. 60, Civil Procedure Code, can be sold, 
the High Court has power to make a rule, if it desires to do 
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so, stating that no decree shall be ordered to be sold in execu- 
tion of another decree; and that is what has been done by the 
Madras High Court in R. 178. In our opinion, but for S. 51, 
Civil Procedure Code, R. 178 would be ultra vires if it is to 
be applied to decrees other than those falling under cl. (1), of 
R. 53. The decision in Immidisetti Dhanaraju v. Motilal 
Daga? relied on by the appellant in this connection contains 
an obiter dictum of Tiruvenkatachariar, J. that the rule in 
question is ultra vires. In discussing the question the learned 
Judge does not refer to S. 51 of the Civil Procedure Code, 
which, as we have already stated, is anew section. Before 
leaving this point we may also mention that our attention was 
drawn by the respondent’s counsel to a decision by Reilly, J. 
sitting on the Original Side in C. S. No. 510 of 1926 in which 
he held that having regard to O. 19, R. 34 of the Original 
Side Rules which also contains a provision similar to that 
contained in R. 174 of the Moffussil Rules of Practice, a 
preliminary decree in a partition suit cannot be sold in execu- 
tion of a money decree. This decision, though very relevant, 
may be held inapplicable on the ground that while rules made 
under S. 122, Civil Procedure Code, must not be inconsistent 
with the provisions in the body of the Code, S. 129 which 
confers power on a chartered High Court to make rules to 
regulate its own procedure in the exercise o* "1. Otiginal civil 
jurisdiction, does not contain any such qualification, but only 
says that the rules must not be inconsistent with the Letters 
Patent establishing it. Even so, we have no doubt, for the 
reasons already mentioned, that R. 178 of the Civil Rules of 
Practice cannot be held to be ultra vires as being inconsistent 
with the provisions of the Civil Procedure Code in so far as it 
is applicable to decrees other than those falling under cl. (1) 
of R. 53. 


The next argument of the appellant is that in view of the 
fact that the lst respondent (decree-holder of the preliminary 
decree for partition) did not object to the sale of the decree 
it is not open to the judgment-debtors in that decree to take the 
objection. This argument is based on Subbaraya Rowthu v. 
Kuppusawmy Atyangar2. In that case Abdur Rahim, J., while 
dealing with the question whether the sale of a mortgage 
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decree which was treated as a money decree, under S. 273 of 
the old Civil Procedure Code, corresponding to O. 21, R. 53 of 
the present Code, would make the sale of the decree altogether 
invalid and without jurisdiction, observed as follows :— 


“J think that it would be extending the application of S. 273 beyond all 
reasonable limits if we were to hold that it has the effect of rendering the 
sale of a decree for money held in execution altogether invalid and without 
jurisdiction. On the other hand, it seems to be unreasonable that where no 
objection is raised to such a sale by the holder of the decree or his creditor 
who in this case has in fact brought about the sale, it should be open to the 
judgment-debtor under that decree to raise any objection.” 


It is the latter observation which we have italicised that 
is relied upon by the appellant; but it is clear from the circum- 
stances of the case that the objection which was held to be 
unreasonable was taken by the judgment-debtor after the sale 
was over and not before the sale, as.in the present case. In 
the context the question that was considered by the learned 
Judge was not whether the attached decree could be sold but 
the sale having taken place, the irregularity of the procedure 
made the sale altogether invalid and without jurisdiction. In 
the present case the sale of the attached decree has not taken 
place and we see no reason why before the sale the judgment- 


debtor should not be allowed to take objection to its saleability 


in view of R. 178 of the Civil Rules of Practice. Apparently 
such a rule does not seem to exist in Calcutta or in Bombay. 


For the above reasons we confim the Lower Court’s order 
and dismiss this appeal with costs of respondents 4 and 5. 


Be Ve Ve — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JusTICE PAKENHAM WALSH. 

Thirupathuran alias Muthan .. Appellant® (Accused 
—Prisoner). 

Penal Code (XLV of 1860), Ss. 300, Exception I, and 304—Grave and 
sudden provocation—Deceased starting fight—Accused causing death by stab 
wound—O fence 1s one of culpable homicide not amounting to murder. 

The accused reported to P.W. 6 that the deceased had come to his house 
the previous evening when he was absent at a shandy, knocked at his door, 
pushed his wife and attempted to seduce her. He asked P. W.6to convene 
a panchayat and he did so. The deceased was called and the accused laid his 
complaint before the panchayat. The deceased denied the charge and sug- 


gested that accused’s wife be sent for. This was done and she stated that 
somebody had knocked at her door the previous night, that on opening it she 


*Criminal Appeal No. 295 of 1934, ZIst August, 1934. 
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had found nobody there and had not seen the deceased. The deceased then 
asked accused why he had come forward with a false complaint on which the 
accused abused him in filthy terms. The deceased returned the abuse and 
caught hold of accused’s tuft of hair and gave hima blow with his fist onthe 
back. Thc deceased and accused then closed with each other and accused 
caught hold of deceased’s tuft also. Just when certain persons approached 
with a view to separate them the deceased fell down saying that he was stabbed 
and accused ran away. The evidence showed that the stab wound which 
proved fatal must have been caused by the accused. 


Held, that under the circumstances the accused was liable to be convicted 
for the offence of culpable homicide not amounting to murder under the first 
part of S. 304, Indian Penal Code, the case being covered by Exception I to 
S. 300. 


Guturt Nagalu v. Emperor, 1927 M.W.N. 79%, relied on. 


Appeal against the order of the Court of Session of the 
Salem Division in Case No. 11 of the Calendar for 1934. 


The Public Prosecutor (L. H. Bewes) for the Crown. 
Accused not represented. 


The Court delivered the following 


JupGMENT.—The accused has been convicted of murder 
and sentenced to transportation for life. He prefers this Jail 
appeal. The facts according to the prosecution are these. On 
6th November, 1933, the accused reported shortly before mid- 
night to P.W. 6 that the deceased had come to his house the 
previous evening when he was absent at a shandy, knocked at 
his door, pushed his wife and attempted to seduce her. He 
asked P.W. 6 to convene a panchayat about this and P.W. 6 
did so, summoning P.Ws. 7, 9, 10 and others. Deceased was 
called and accused laid his complaint before the panchayat. 
Deceased denied the charge and suggested that accused’s wife 
be sent for. This was done and she stated that somebody had 
knocked at her door the previous night, that on opening it she 
had found nobody there and had not seen the deceased. 
Deceased then asked why he had come forward witha false 
complaint, on which accused abused him in filthy terms saying 
that deceased had not only attempted to seduce his wife but 
was now telling lies about it. The deceased returned the 
abuse and caught hold of accused’s tuft of hair, and gave him 
a blow with his fiston the back. The deceased and accused 
then closed with each other and accused is said to have caught 
hold of deceased’s tuft also. As P.Ws. 7 and 9 approached with 
a view to separate them deceased fell down saying that he was 
stabbed. Accused ran away. A knife was found sticking in 
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the abdomen of the deceased. P.W. 7 took it out and handed 
it to P.W. 6. Of the village officers, the karnam, P.W. 17, was 
the first to arrive on the scene and he was followed by the 
Village Munsif, P.W. 16, who lives about a mile from the scene 
of offence. The deceased was still alive when the latter came 
and told the Village Munsif that accused had stabbed him. 
The Village Munsif sent for the accused who admitted that he 
had committed the offence unknowingly. The Village Munsif 
despatched his reports which the karnam wrote. 


The medical evidence shows that the wound in the abdo- 
men was the cause of death from peritonitis and heart failure. 
It also shows that there was a punctured wound on the left 
upper arm and a lacerated wound on the back of the left knee. 
The actual eye-witnesses to the occurrence were P.Ws. 6, 7, 9 
and 10,12 and 13. P.W. 11 was one of the panchayatdars 


‘and witnessed the incidents up to the point where the accused 


and deceased were struggling with each other. At that point 
he went inside the temple. He says: 

“Perumal (i.e., deceased) fell down screaming that he was stabbed. A 
lantern was brought and I went and saw.” 

He does not definitely state that he himself saw deceased 
fall down or heard him scream but he repeats in cross-exami- 
nation that Perumal did both these things and he was not 
pressed as to whether he actually saw the fall or heard the 
scream. 


P.Ws. 7, 9 and 10 say they actually saw accused pulling 
out a knife and stabbing deceased. 


In the committing Court the accused corroborated the fact 
that he complained to P.W. 6 about deceased’s attempted 
seduction of his wife and continued “ Perumal knocked me 
down and went on punching me saying ‘How dare you com- 
plain’? Manthiri Goundan (1.e., P.W.6) pushed me away 
and told me to go home. I went home and while I was lying 
there karnam sent a man to fetch me. The karnam asked me 
what I had done and I replied that I had not done anything. 
The Village Munsif did not come. A report was made 
against mie.” 

In this statement he does not mention about his wife being 


called to the panchayat and denying that she had seen the 
deceased the previous night. 
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In the Sessions Court he carries his presence at the scene 
of offence to a further point and says: 

“When the deceased Perumal came and beat me people came and collected 
around me. I moved aside and stood near Manthiri Goundan (P.W. 6). 
People were bandaging the injured man and I went away home.” 

These statements are very important in view of what was 
apparently suggested for the defence that some unknown 
person came up and stabbed deceased in the dark. Not only 
is such a thing highly unlikely but even in his statement in 
Sessions where accused admits being there until deceased was 
being bandaged up, he does not say that he saw any one come 
up and stab deceased, or that any one did so. 


I have mentioned these points in detail for two reasons. 
Firstly, because certain discrepancies in the prosecution evidence 
have to be viewed in the light of accused’s-own admissions and 
secondly, because a question has been raised, with great fairness 
to the accused, by the learned Public Prosecutor that this 
offence may only be one of culpable homicide not amounting 
to murder looking to the decision reported An Guturt Nagalu 
v. Emperor), 

The learned Sessions Judge has stated that there are some 
discrepancies and omissions in the prosecution story but that 
they are not such as would shatter the prosecution evidence 
connecting the accused with the crime. He does not detail 
them and I have carefully gone through the evidence to see 
what they are. 


The most important are these: 


«P, W. 6 now says that the accused was sent for after the offence but that 
he was not questioned, but in his statement under S. 164, Criminal Procedure 
Code, to the Sub-Magistrate he said that when the Village Munsit questioned 
the accused he said that he had not committed the offence. He now says that 
accused caught hold of deceased’s tuft but before the Sub-Magistrate he stated 
that he did not see him doing this. As regards the knife being found sticking 
in the wound and P.W. 7 pulling it out and handing itto P.W. 6, P W.6 
denied that he had told the police that the knife was lying by the side of the 
deceased and Ex, VI was filed to contradict him. P.W. 7 also denies having 
made such a statement to the police and it was proved by Ex. V which records 
that he told the police. I went up and pushed them both. The injured man 
fell down. He threw away the knife there.” 


P.W. 11 in chief makes a statement: 


“We found a knife in the pocket of the deceased hanging from the pocket 
at the injury inthe abdomen. The knife was lying in the pocket of the 
aa ae a ele en ee ae ee ee 
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deceased. P,W.7 took it and gave it to P.W.6. I did not see P.W. 7‘taking 
the knife and giving it to P.W. 6.” 

In cross-examination he was not asked anything further 
about this knife. As he says he did not see P.W. 7 give the 
knife to P.W. 6 we may eliminate his first statement that 
P.W. 6 did so, as hearsay. The witness does not say that the 
knife found in the pocket of the deceased is the knife before 
Court with which the deceased is said to have been stabbed and 
it appears highly unlikely that it could have been that knife. 
There is no doubt some confusion about where the knife used 
for the offence was found, but the evidence of P.W. 11 sug- 
gests to my mind that there were two knives, one belonging 
to the accused with which the murder was committed and 
which was found sticking in the wound, and another knife 
belonging to the deceased found -hanging out of his pocket 
which perhaps is the knife the witnesses who told the. 
police about a knife lying on the ground referred to. Any- 
how I am not prepared to disbelieve the very strong and 
disinterested evidence of the eye-witnesses on account of this 
difficulty about the knife especially in view of accused’s own 
statements in the case. 

The other discrepancies are trivial. I certainly think in 
view of Ex. I that it is doubtful if accused confessed his guilt 
to the Village Munsif. 

The circumstances of the case are such as to render it 
immaterial whether it was dark at the time or whether there 
was some starlight, for in view of the statement of the accused 
in the Sessions Court the highly improbable theory that 
somebody else came up and stabbed the deceased is not possible 
or else accused would certainly have known of it. I have no 
doubt that the prosecution evidence is substantially true. 

Next I have to consider whether the offence amounts to 


murder. The learned Sessions Judge says on this point: 

“No doubt the accused may have received some provocation but it was 
certainly not of such grave and sudden nature as to deprive him of the power 
of self-control. Besides the accused was dealing with an unarmed man and 
he seems to have taken undue advantage over him by stabbing him witha 
knife and thus acted cruelly. There was really no need for the accused to have 
used the knife against the deceased in an ordinary fight like this.” 


I must say that until Mr. Bewes drew my attention to the 
case reported in Guturi Nagalu v. Emperor! I was inclined to 


agree with the Lower Court. 


1. 1927 M. W. N. 796. 
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' In that case the facts were very similar. The two Judges 
who heard the appeal differed, Jackson, J. holding that the 
offence was murder and Thiruvenkatachariar, J. holding that 
it was not. On a reference to a third Judge, Wallace, J., the 
latter agreed with Thiruvenkatachariar, J. 

The case is clearly parallel and I am not able to see any 
real distinction. In that case the deceased (while a fight was 
going on between some other relations of the parties) ran out of 
his house calling “ Where is this Nagulugadu? (the accused)”. 
Accused in that case standing near a tree in front of his house 
defied the deceased and told deceased to come on. 


Comparing that with the present case the accused no doubt 
began the abuse of deceased before the panchayat and then 
deceased abused him in return. I see no substantial difference 
-at this stage between this case and the case under reference 
where the deceased “was provoking a fight” (to quote 
Wallace, J.) and the accused took up the challenge. The 
question who first began the abuse does not seem to me to 
make any material difference. After this the cases are almost 
exactly parallel. The deceased in that case began the fight by 
catching hold of the tuft of the accused and giving him blows 
with his fist exactly as here. Then there was a struggle during 
which the deceased held the accused firmly by the tuft and 
then accused stabbed the deceased with a dagger which he had 
with him. It is true that in the present case there is evidence 
that after the deceased had caught hold of accused’s tuft and 
given him a blow with his fist the accused also caught hold of 
deceased’s tuft. Even that perhaps is open to some doubt 
(vide the evidence of P. W. 6 discussed above). But certainly 
if accused seized hold of deceased’s tuft under such circum- 
stances it would be no offence, and could not alter the question 
as to whether he was justified in stabbing him. The only other 
difference is in favour of accused in the present case because 
the accused in that case stabbed with a dagger and here only 
with a knife. 


Thiruvenkatachariar, J. held that both Exception 1 and 
Exception 2 of S. 300, Indian Penal Code, applied, #.¢., that the 
deceased seizing accused by the tuft and giving him blows 
with his fist was grave and sudden provocation (I may note 
here perhaps the evidence of the P. W. 6 in this case “ we did 
not expect this sudden trouble”) and also that accused in that 
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case exercised the right of self-defence in stabbing his assailant 
though he exceeded it. 


Wallace, J. does not appear to have held that the case 
would come under Exception 2, at least he does not mention it 
in his judgment, but he held that it came under Exception 1. I 
cannot distinguish that case in essence from the one before 
me and as there was an express difference of opinion between 
the two learned Judges who tried the appeal on the point and 
it was referred to a third Judge for decision, the case carries 
much more authority than would the mere opinion of a single 
Judge sitting alone here. I feel therefore bound to follow it 
and to reduce the conviction to one of culpable homicide not 
amounting to murder under the first part of S. 304, Indian 
Penal Code, on the ground that the case is covered by 
Exception 1to S. 300. In that case the sentence given was. 
3 years’ rigorous imprisonment. In the present case the 
accused began the abuse, but on the other hand he had probably 
good cause to be angry. It seems unlikely that if his wife had 
told him nothing more than she told the panchayat he would 
have made the complaint and have had a panchayat held at all. 


I reduce the sentence to one of 5 years’ rigorous imprison- 
ment. 

B. V. V. — Sentence reduced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM. 


Kommura Venkata Rao .. Pettttoner* (Plaintiff) 
v. 
Korella Sesharattamma .. Respondent (1st Defendant). 


Court-Fees Act (VII of 1870), S. 7, (iit) and (v) (a)—Promissory 
notes standing in name of defendani—Suit for declaration of plaintiff's title 
and custody of notes—Court-fee payable. : 

The plaintiff sued for a declaration that the person really interested in 
certain promissory notes was himself and not the defendant in whose name 
they stood, and for recovery of the notes. The makers of the notes were also 
impleaded as parties but the plaintiff did not seek to recover the money due 
on the notes. 

Held, that cl. (iv) (a) and not cl. (ii) of S.7 of the Court-Fees Act was 
applicable and the plaintiff had to state the value of the reliefs sought and pay 
Court-fee thereon, 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 





*C. R. P. No. 196 of 1934. 17th August, 1934, 
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Judge of Tenali, dated the 26th January, 1934, in O.S. No. 30 
of 1932. 

V. Subramaniam and V. Satyanarayana for petitioner. 

B, Satyanarayana for respondents. 

The Court delivered the following 


Jupement.—I do not agree with the view taken by the 
Subordinate Judge and the Court-fee Examiner. This suit is 
for a declaration that the person really interested in the 
promissory notes is the plaintiff and not the defendant though 
they stand in the defendant’s name and for recovery of the 
notes but not for the recovery of the money due on the notes. 
The maker of the notes are parties so that the finding may be 
binding on them also. 

Section 7, cl. (tv) (a) of the Court-Fees Act is the clause 
applicable and not cl. (3) as the Subordinate Judge seems to 
think. 

Under S. 7, cl. (tv) (a) Court-Fees Act, the plaintiff has 
not got to pay Court-fecs on the value of the notes. The 
value of the notes is not the money due on the notes. Their 
value is only evidentiary. The plaintiff has got to state the 
value at which he values the relief sought. He has stated it to 
be Rs. 500. 

I set aside the order of the Subordinate Judge and find 
that the plaintiff has not to pay additional Court-fees. 

I do not see that I should make the respondent liable for 
the costs. I am not able-to' see that I can make any other 
person liable for costs. . Se 

_ There will be no order as to costs (in this petition). 
B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VARADACHARIAR. — 
Muthuraman Chettiar, minor, by next . 
friend A. RA. Raman Chetty .. Appellani* (Plaintiff) ` 
V, j 
Adaikappa Chetty and others .. Respondents (Defend- 
Sees - = ; -ants 1 to 6): 
Stit—-Death of defendant pending suit in the first Court—His two sons 
brought on record as legal representatives—Death of one of them pending 
ap peal—No legal representative of the deceased manr brought on record— 


Whether appeal abates—Estate represented—Judgment whether void—Ciwil 
Procedure Code (V of 1908), O. 41, R. 4 has no bearing on a case like this, 


. 











* S, A. No. 468 of 1930, ` ar 9th May, 1934. 
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On the death of a person who was defendant in a suit, his two sons were 
brought on record, that is, the estate was represented by two persons as 
legal representatives, and during the pendency of an appeal in the same suit 
one of them died and his legal representative was not brought on record: on 
the question, whether the original estate that was at first represented by two 
persons as legal representatives ceased to be represented for the purpose of 
the litigation, by reason of the death of one of the legal representatives, 


Held, that in view of the difference between cases in which the original 
party to the action died and his legal representative was not brought on record 
though there might be others having common interest with them and cases in 
which only one of several legal representatives brought in as such during the 
pendency of an action died and the estate continued to be represented by the 
remaining legal representatives, it should be taken that in the second class of 
cases, there was no lack of representation of the estate, that the remaining 
representative could as well represent the estate as the original group had done 
and that the principle applicable to this class of cases was to be gathered from 
the decisions which upheld the doctrine of representation of an estate by some 
of the heirs of a deceased person when such heirs were sued as defendants in 
the first instance. o 

Shib Dutta Singh v. Sheikh Karim Bakhsh, (1924) I.L.R. 4 Pat. 320; Mus- 
sammat Begam Jan v. Mussommat Jannat Bibi, (1926) ILR. 7 Lah. 438; 
Ramanathan Chettiar v. Ramanathan Chettiar, (1928) 30 L. W. 995 at 1007; 
Kadir Mohideen Marakkayar v. Muthukrishna Aiyar, (1902) I.L.R. 26 Mad. 
368: 12 M.L.J. 368; Govindaswami v. Annamalas, A.I.R. 1927 Mad. 1071; 
Abdulla Sahib v. Vajeer Bivi Ammal, A.I.R. 1928 Mad. 1199 and Jehrads v. 
Bismiliabs, (1924) 26 Bom.L.R. 375, referred to. 

The rule stated in Black on Judgments, extracted in Goda Coopoo- 
ramier v. Soondarammall, (1909) LL.R. 33 Mad. 167 at 169, namely, thata 
judgment passed by a Court even without a legal representative of a deceased 
partyis not a nullity and hence cannot be set aside by a suit but the legal 
representative who has not had a hearing can claim rehearing on the ground 
that he has been prejudiced, cannot be applied in all its generality in this 
country. 

Order 41, R. 4, Civil Procedure Code provides only for some of the 
appellants getting a decision in favour of all persons having a common inter- 
est and has no application to or bearing on a case like the present, where the 
question is whether a decree can be passed against a dead man, though there 
is another person on record with the same defence as that of the dead man. 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in A. S. No. 136 of 1928 preferred 
against the decree of the Court of the District Munsif of 
Sivaganga in O. S. No. 281 of 1917. 

T. M. Krishnaswami Atyar and K. S. Venkatarama Asyar 
for appellant. 

V. Ramaswami Aiyar for respondents. 


The Court delivered the following 

JupcmEeNntT.—This second appeal raises a point of proces- 
sual law, namely, whether the plaintiff can maintain this suit 
for a declaration that the judgment in A. S. No. 85 of 1924 on 
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the file of the Ramnad Sub-Court and the proceedings subse- 
quently taken on the basis thereof are null and void as against 
him or whether his only remedy is to apply to the Court which 
passed that decree to vacate it. That appeal arose out of a 


suit, O.S. No. 766 of 1918 on the file of the District Munsif’s 


Court of Sivaganga which at later stages, by reason of trans- 
fers to different Courts, came to be numbered as O.S. No. 348 
of 1922 and O.S. No. 412 of 1925, the last being the stage 
aiter the remand consequent upon the appellate decision in 
A.S. No. 85 of 1924. That suit had been instituted by the 
present 1st defendant claiming a half share in certain proper- 
ties as against the 2nd defendant and one Muthuraman Chetty 
the grandfather of the present plaintiff. The District Munsif 
dismissed that suit but on appeal that decree was reversed and 
the suit was remanded to the District Munsif’s Court for 
passing a final decree in plaintiff’s favour. Even while the 
suit was pending before the Munsif in the first instance, 
Muthuraman Chetty the then Ist defendant died and his two 
sons, viZ., this plaintiff’s father and another were brought on 
record as his legal representatives, as defendants 4 and 5. 
When the matter was pending before the Appellate Court, the 
present plaintiff’s father, died in or about 1924. No legal repre- 
sentative was brought on record in his place and the appellate 
Court reversed the lower Court’s decree, perhaps in ignorance 
of the death. The plaintiff now contends that the decree 
passed by the Appellate Court in reversal of the lower Court's 
decree, after the death of his father and without his legal 
representative on record, is null and void as against him. 


The first Court dismissed this suit on the ground that the 
other son, f.e., the 3rd defendant in that suit, who still con- 
tinued on the record of A.S. No. 85 of 1924 had the same 
defence as the plaintiff’s father, that both of them had been 
represented by the same vakil when the matter was before the 
Court of first instance, that this common defence was also 
urged before the Court of appeal, and that the case is governed 
by O. 41, R. 4, Civil Procedure Code according to which one 
of several plaintiffs or defendants may obtain a reversal of 
the whole decree where it proceeds on a ground common to 
all. In the opinion of the learned District Munsif A.S. No. 85 
of 1924 did not abate, by reason of the plaintiff’s father’s 
death. The lower Appellate Court has confirmed his decree 


Muthu- 
raman 
Chettiar 


U. 
Adaikappa 
Chetty. 


684 THE MADRAS LAW: JOURNAL REPORTS. [vor 


-Muthu- but on somewhat different grounds. In the opinion of the 
Taman ; : . 
Chettiar learned Subordinate Judge, the judgment passed by a Court 


.,¥. , even without a legal representative of a deceased party is not 
--Adatkappa . ante . i : 

-Chetty, a nullity andhence cannot be set aside by a suit but the legal 
representative who has not had a hearing can claim re-hearing, 
on the ground that he has been prejudiced. Reliance has been 
placed by the learned Subordinate Judge on Vellayan Chetty v. 
Mahalinga Aiyar! in support of this view and also on a passage 
from’ Black on Judgments cited in Goda Coopooramier v. 
Soondarammall?, 


Imay say at once that cases like Vellayan Chetty v. 
Mahalinga Atyar! have really no bearing upon the question 
now in dispute, because, where the decision is tm favour of a 
dead man the position is different from a case where the deci- 
sion is against the dead man. See Subramania Atyar v. 
Vaithinatha Aiyar3. As explained in Suryanarayana v. Joga 
Row4 the principle underlying that class of cases is that a party 
who is alive and has been heard cannot take advantage of the 
death of his opponent and claim a re-hearing. Whether the 
death of any party does not wholly put an end to the jurisdic- 
tion of the Court to give judgment, so far as he is concerned, 
whether in his favour or against him, is a larger question that 
need not be considered here. Some cases seem to go that 
length: (cf. Viswanath Dnyanoba v. Lallu Kablas.) 


The passage from Black on Judgments is no doubt of 
very wide import and putting both cases on the same footing 
goes to the other extreme of holding the decision prima facie 
valid in both cases. The tenor of the discussion in Goda 
Coopooramier v. Soondarammalla would, however, show that 
the learned Judges were not prepared to go so far. They rest 
their conclusion upon the distinction between a case where the 
decision is-in favour of a dead person and a case where it is 
against a dead person. Though the passage from Goda 
Coopooranuer v. Soondarammall? has been cited without 
comment in a decision of the Lahore High Court in Tota Ram 
v. Kundan8 it seems to me impossible in view of a long line of 
authority to the contrary, to apply the rule stated by Black in 
all its generality, in this country. 





1, (1914) I. L. RÌ 39 Mad. 386 at 388: 28 M.L.J. 138, 
2, (1909) ILR 33 Mad. 167 at 169. 3. (1913) T-L.R. 38 Mad. 682, 
4. ALR. 1930 Mad. 719. 5. (1909) 4 I C. 137, 
6. A.LR. 1928 Lah. 784. 
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` As early as in Radha Prasad Singh v. Lal Sahib Raii the 
Privy Council observed that a decree obtained after the death 
of a defendant cannot bind the representatives of the deceased, 
unless they had been made parties to the suit in which it was 
pronounced, and the same principle is re-afhrmed by their 
Lordships in Wajid Ali Khan v. Puran Singh?. Their Lord- 
ships observe, at page 273, that: 


“« Where the appeal is heard in the absence of the legal representatives of 
the deceased respondent and the decree of the Ist Court is reversed,..... it 
is clear that the legal representatives of the deceased respondents against 
whom the appeal has abated cannot be bound by the appellate decree”. 


Much stronger and clearer language has been used in 
several judgments of the High Courts in India, among which 
it is sufficient to refer to Subramania Atyar v. Vatthinatha 
Aiyar3, American Baptist Foreign Mission Society v. Ama- 
lanadhini Pattabhiramayyas and Narendra Bahadur Chand v. 
Gopal Sah}. In some of these cases the question arose in the 
course of proceedings in execution of the decree and it was 
held that the decree is so far void as even to entitle the execut- 
ing Court to refuse to execute it. That this isthe true import 
of the Privy Council decision in Radha Prasad Singh v. Lal 
Sahib Raii is also the view taken in the'case in Imdad Als v. 
Jagan Lale which is referred to and followed in many of the 
later cases. (See also Sripat Narain Rat v. Tirbeni Misrat). 


The other reason, stated in paragraph 2 of the lower 
Appellate Court’s judgment, that proceedings taken by a Court 
even after the death of a party are not void so longas no 
application is made to bring the legal representatives on record 
is unintelligible. If the learned Judge meant that so long as 
there is time to bring them on record, the statement may be 
intelligible even though it would not be correct. Anyhow that 
was not the fact in the present instance. 


Turning now to the reasons given by the District Munsif, 
I must observe that his reasoning based upon O. 41, R. 4, Civil 
Procedure Code, is not correct. There has been a difference 
of opinion as to whether this rule can be relied on by legal 
representatives when their predecessors-in-title had actually 





1, (1890) L.R. 17 I.A. 150: LL R. 13 All. 53 (P.C). 
2. (1928) L.R. 56 I.A. 80: LL.R. 51 All. 267: 56 M.L.J. 304 (P.C.). 
3. (1913) T.L.R. 38 Mad. 682. 4. (1918) 48 I.C. 859, 
5. (1912) 201.C. 506. | 
6. (1895) I.L.R. 17 All. 478. 7. (1918) I.L.R. 40 All, 423, 
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been parties to an appeal but on whose death the legal repre- 
sentatives have not chosen to come on the record: (cf. Chen- 
churamayya v. Venkatasubbiahi with Amin Chand v. Baldeo 
Sahai, But it is unnecessary to consider that point here, for 
O. 41, R. 4 can be invoked only in the case of appellants with 
a common defence in the lower Court and not in the case of 
respondents. Further, O. 41, R. 4 provides only for some of 
the appellants getting a decision in favour of all persons having 
a common interest and has no application to or bearing on a 
case like the present, where the question is whether a decree 
can be passed against a dead man, though there is another 
person on record with the same defence as ‘that of the dead 
man. 


I am however of opinion, that apart from the reference to 
O. 41, R. 4, the conclusion of the District Munsif is correct. 
The position in the present case was that the suit had been 
originally instituted against the plaintiff’s grandfather as one 
of the defendants, and all that was required for the purpose of 
upholding the jurisdiction of the Court to deal with the matter 
to the end was that the estate of the grandfather should 
continue to be duly represented. As stated already, on the 
death of the grandfather, his two sons were brought on record, 
that is, the estate was represented by two persons as legal 
representatives. The question for consideration is, when one 
of them dies and his legal representative is not brought on 
record, does the original estate that was at first represented 
by two persons as legal representatives and is later on 
represented by one of them only cease to be represented, for 
the purpose of that litigation. If the answer is in the negative, 
the Court will undoubtedly continue to have jurtsdictton to 
deal with the matter in controversy, whatever other remedies 
any person may have, on the ground that he was interested in 
the controversy but was not brought before the Court. Argu- 
ment has accordingly been directed to this aspect of the matter 
and a number of cases have been brought to my notice. In 
dealing with these cases it seems to me—though Mr. Krishna- 
swami Aiyar for the appellant maintains the contrary—that a 
difference has to be kept in view, between cases in which the 
original party to the action dies and his legal representative is 
not brought on record, though there may be others having 





1. ALR. 1933 Mad, 655, 2. ALR. 1934 Lah, 206, 
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common interest with them, and cases in which only one of 
several legal representatives brought in as such during the 
pendency of an action, dies and the estate. continues to be 
represented by the remaining legal representatives. Whatever 
the position may be as regards the first group of cases, I am of 
opinion that in the second group there is no lackof represen- 
tation of the estate, that the remaining representatives can as 
well represent the estate as the original group did and that the 
principle applicable to thıs class of cases is to be gathered from 
those decisions which uphold the doctrine of representation of 
an estate by some of the heirs of a deceased person when such 
heirs are sued as defendants in the first instance. 


Some of the steps in the arguments bearing upon the 
above question, are rendered doubtíul by conflict of- authority. 
Some decisions put a very strict construction upon the rules in 
O. 22, and go the length of holding that unless all the legal re- 
presentatives are actually on record, there can be no represen- 
tation at all and the whole decree is void. (See for instance 
Chunt Lal v. Amin Chand1, Haider Hussain v. Abdul Ahmadz 
and Muhammad Hassan v. Inayat Hussain’). The preponder- 
ance of authority ıs however in favour of the view that there 
will be no abatement if at least some representatives are on re- 
cord. (See for instance Shib Dutta Singh v. Sheikh Karim 
Baksh4 and Mussammat Begam Jan v. Mussammat Jannat Bibis, 
see also Ramanathan Chettiar v. Ramanathan Chettiar®). Apart 
from the provisions of O. 22, the question whether in any suit, 
an estate can in the first instance be represented by some of the 
heirs entitled thereto in the absence of other heirs, has often 
come up for consideration and the preponderance of authority 
is in favour of the view that, in the absence of fraud or collu- 
sion, the representation by some of the heirs will be sufficient 
Tepresentation. (See Kadir Mohideen Marakkayar v. Muthu- 
krishna Ayyar?, Garudasami v. Annamalai8, Abdulla Sahib v. 
Vajeer Bici Ammal® and Jehrabi v. Bismillabi:0.) Much the 
same reasoning has been imported even in the construction of 





1, A.LR, 1933 Lab, 356, 2, (1907) I.L.R. 30 All, 117, 

3, (1926) 100 I.C. 418. 4. (1924) LL.R. 4 Pat. 320, 

5, (1926) I.L.R. 7 Lah. 438, 6. (1928) 30 L.W. 995 at 1007, 
7, (1902) LL.R. 26 Mad. 230: 12 M.L.J, 368.- 

8, A.LR. 1927 Mad. 1071. 9, ALR. 1928 Mad. 1199, 


10. (1924) 26 Bom.L.R. 375. 
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provisions of the old Code corresponding to O. 22, in the 
judgment of this Court in Musala Reddi v. Ramayyal. 

In Sripat Narain Rai v. Tirbeni Misra2 the Court left the 
question open, as to what the effect of representation of the 
estate by other persons might be. It contented itself with 
saying that for the purpose of execution against the legal 
representatives of the deceased persons, there was no executable 
decree, because the predecessor had died before the decree was 
passed. 

I am unable to agree with Mr. Krishnaswami Aiyar’s con- 
tention that the omission to bring on record the legal represen- 
tative of the 4th defendant in A.S. No. 85 of 1924 made the 
estate of the deceased Muthuraman Chetti (lst defendant) 
unrepresented. It is not neccssary for the purpose of this case 
to say whether it is such a complete representation as to pre- 
clude the plaintiff even from seeking to re-open the decree in 
A.S. No. 85 of 1924, by appropriate proceedings in the Court 
which passed that decree. It is sufficient to say that it is not 
a case of such non-representation as would entitle the present 
plaintiff to treat that decree as null and void. In this view the 
second appeal! fails and is dismissed with costs. 


K. C. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADR” L 
PRESENT :—Mnr. JUSTICE CURGENVEN. 


Manikkam Pillai ` ~. Petitioner* (Plaintif). 
Ü: i 
N. M. Nagasami Aiyar and 
another .. Respondents (Defendants). 


Court-Fees Act (VII of 1870), S.7 (v), Sch. Il, Art. 17- B— Suit to re- 
cover tank-bed—Determination of Court-fee. 

The plaintiff, who was a land-holder, sued the defendants, who occupied a 
holding under him, to eject them from part of a tank-bed upon which he 
alleged they had ‘encroached. The reliefs asked for were the eviction ot the 
defendants, an injunction restraining them from interfering with possession 
and a mandatory injunction directing them to remove the mud, which, to 
make the land cultivable, they had thrown upon it. 

Held, that since the plaintiff claimed the land as tank-bed and asa E 
bed had no market value, court-fee was leviable under Art. 17-B of Sch. II of 
the Court-Fees Act and that S. 7 (v) of the Act had no application. 

e a 
1. (1899) LL.R. 23 Mad. 125: 9 M.L.J. 313. 
22, - (1918) LL.R. 40 AIL 423. 
* C., R. P. No. 1159 of 1933. 7th September, 1934, 


- as - `- KN - 


` 
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Rajagopala Naidu v. Ramasubramania Ayyar, (1923) I.L.R. 46 Mad. 782: 
45 M. L. J. 274 (F B.) referred to. 


Petition under Ss: 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Melur dated the 
29th day of July 1933 and made in O. S. No. 180 of 1932. 

R. Gopalaswamt Atyangar for petitioner. 

K. Venguswami Aiyar and R. Sesha Aiyar for respondents. 

The Court delivered the following 


JUDGMENT.—The petitioner is a landholder and he sues 
the defendants, who occupy a holding under him, to eject them 
from part of a tank-bed upon which he alleged that they had 
encroached. <A preliminary issue has been framed as to the 
correct court-fee to be paid, and this revision petition has been 
presented against an order requiring payment of an ad valorem 
fee under S. 7, cl, (v) (c) of the Court-Fees Act, which provides 
that, where land pays no revenue, the value is to be.taken as 
fifteen times the net profits, or if no net profits have arisen 
therefrom, as the value of similar land in the neighbourhood. 
It is contended that the appropriate provision is Art. 17-B of 
Sch. II of the Act, which relates to plaints in suits ‘where it is 
not possible to estimate at a money value the subject matter in 
dispute and which is not otherwise provided for by this Act’.. 


The contention is supported by two separate arguments. 
The reliefs asked for were the eviction of the defendants, an 
injunction restraining them from interfering with possession 
and a mandatory injunction directing them to remove the mud 
which, to make the land cultivable, they had thrown upon it. It 
is suggested in the first place that the substantial relief asked 
for lies in the injunctions requiring the defendants to_restore 
the tank-bed to the status quo ante and to cease from interfer- 
ing with it, and not in the prayer for possession which is 
merely-ancillary.. But recovery of possession, it can scarcely 
be gainsaid, is an essential element of any suit filed to turn out 
an encroacher, and I do not think that in such a case the plaint 
can be deemed to fall outside the scope of S. 7 merely because 
other reliefs are also claimed. 


The other argument is that Art. 17-B, of the 2nd schedule 
applies, and not S. 7 -(v). be cause. the land_is incapable of v valu- 


ation. The learned District-Munsif has called upon the plaintiff 


to state what net profits arose upon the land during the year 
87 
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preceding suit, and has added that if no net profits so arose, 
court-fee must be paid with reference to the value of similar 
land in the neighbourhood. Now it is clear, I think, that 
since the plaintiff claims the land as tank-bed it is as tank-bed 
that it must if possible be valued, and not as the cultivated 
land into which, as he alleges, it has been temporarily and 
wrongfully converted. But no net profits arise from an isolat- 
ed area of tank-bed as such. Nor, I think, can it be assessed 
to a value by comparison with other similar lands, t.e., tank- 
beds, in the neighbourhood. All tank-bed lands are of value 
only in the degree to which they subserve the requirements of 
other, and cultivable, lands by contributing to their irrigation. 
Regarded as separate entities it is not, I think, possible to place 
a money value upon them, because they are not so saleable. 
The principle for determining the market value of property 
under the Court-Fees Act has been laid down in Rajagopala 
Naidu v. Ramasubramania Ayyarl in the case of a temple, 
where it was held that as there can be no market for a temple 
as such, so there can be no market value for it. A temple has 
no market value as it is inalienable, and a tank-bed has no 
market-value because it is unsaleable except as accessory to 
other property. No means exist for ascertaining what, in the 
event of such a sale, its value would be. Accordingly it is 1m- 
possible to apply the provisions of S. 7 (v), because the value 
of the subject-matter is indeterminate. The only course is to 
asess the court-fee under Art. 17-B. I allow the petition with 
costs, set aside the District Munsif’s order, and direct him so 
to assess it. 


B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS- 
PRESENT :—MR. JUsTICE MADHAVAN NAIR. 


Petition allowed- 





Saraswati Ammal .. Appellani* (Plaintiff s 
ER: j: 
v. 
Srinivasa Nandian and others .. Respondents  (Defen- 
danis). 


Indian Registration Act (XVI of 1908), S. 17—Varthamanam—Executed 
in token of cancelling a prior document—W hether registration ts necessary. 


1. (1928) I L. R46 Mad. 782: 45 M. L. J. 274 (F.B.). 
` *Second Appeal No. 766 of 1930. 5th September, 1934. 
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Where a varthamanam deed, relied on to prove that a certain document 
was not supported by consideration, contained the following words ‘inasmuch 
as no amount is due to me thereunder and it is benami, I have executed the 
varthamanam in token of my cancelling the said deed and the deed previous 
thereto when required by you and of my having no right to take any action 
thereunder’ and was not registered, 

Held, that since the document did not extinguish any right or declare any 
right within the meaning of the term as explained by the Privy Councilin 
Bageshwari Charan Singh v. Jagarnath Kuari, (1931) L.R. 59 I.A. 130: I.L.R. 
11 Pat. 272; 62 M.L.J 296 (P.C.) nor create any right at all, but simply stated 
that it was executed in token of cancelling another deed and promised ano- 
ther document would be executed if so recognised by the person to whom the 
letter was addressed, it did not require registration. 

Appeal against the Decree of the Court of Small Causes 
at Kumbakonam in Appeal Suit No. 4o0f 1928 (A.S. No. 19 
of 1927 on the file of the court of the Subordinate Judge of 
Kumbakonam) preferred against the decree of the Court of 
the District Munsif of Kumbakonam in Original Suit No. 428 
of 1925. 

T. M. Krishnaswamt Atyar and K. Narasimha Aiyangar 
for appellant. 

K. Bashyam Atyangar, K. Rajah Ayyar and S. Ranga- 
chariar for respondents. 

The Court delivered the following 

JupGMENT.—The plaintiffs legal representative is the 
appellant. The first question that arises for determination in 
this second appeal is whether Ex. VI is admissible in evidence. 
The plaintiff instituted the suit for recovery of money due 
under two hypothecation deeds, Exs. Band D. These were 
executed by the Ist defendant. Defendants 2, 3 and 4 are his 
brothers and the 6th Defendant is the son of the Ist defen- 
dant. The defendants’ case is that Ex. B is not supported by 
consideration. To prove that Ex. B isnot supported by con- 
sideration and was only a nominal document Ex. VI was 
relied on. This is a Varthamanam dated Sth May, 1918. 
This document after referring to Ex. B says that 


“Inasmuch as no amount is due to me thereunder and it is benami I 
have executed this varthamanam in token of my cancelling the said deed and 
the deed previous thereto when required by youand of my having no right 
to take any action thereunder’. 


This is written by the plaintiff’s predecessor to the Ist 
defendant. If this document is admissible in evidence there 
can be no doubt that this document Ex. B is not supported by 
consideration for the document referred to in it as benami is 
Ex. B. The document is not registered. 
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Itis argued by Mr. Krishnaswami lyer that the document 
purports either to extinguish a right or to create a right or 
that it declares a right with reference to immoveable property 
worth more than Rs.. 100 and it therefore requires registration. 
Various cases have been brought to my notice-in support of 
the contention. The decision in each case must necessarily 
depend upon the construction that the court has to put upon the 
respective document. There can be no doubt that the meaning 
of Ex. VI is this. The executant says that Ex. B is benami, 
that no amount is due under it, that he has no right to take any 
action thereunder and that for these reasons he has executed 
Ex. VI, the document in question “in token of my cancelling 
the said deed and the deed previous thereto when required by 
you.” It is argued that it clearly extinguishes the right under 
Ex. B and so declares that there is no right in favour of the 
plaintiff under Ex. B. No doubt it does say that there is no 
right in favour of the plaintiff under Ex. B. . But the question 
is whether under S. 17 of the Registration Act it extinguishes 
any right or declares any right as contemplated by S. 6. The 
relevant words of the section referring to documents which 
require registration are, 

“which purport or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether vested or 
contingent of the value of one hundred rupees and upwards”. 

= Ina recent decision of the Privy Council in Bageshwari 
Charan Singh v. Jagarnath Kuaril it is pointed out that there 
is a distinction between a mere recital of a fact and something 
which in itself creates a title or extinguishes title. In this 
case the statements referring the consideration under Ex. B in 
my opinion only amount to statements of fact that there is no 
money due under Ex. B. It does not extinguish any right or 
declare any right within the meaning of the term as explained 
in the aféresaid Privy Council decision. Nor does, the docu- 
ment create any right atall. It simply says that the. vartha- 
manam is executed in token of cancelling the. said deed wher 
required by you, f.e., it promises that another document will be 
executed if so a by. the. person to whom the letter is 
addressed. In my opinion therefore Ex. VI does not require 
registration and this i is the opinion of both the learned District 


~- _~ ~ 
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1. (1931) L.R. 59 LA. 130: ILR. 11 Pat. 272: 62 ML. soo (P. cj! 
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Munsif and the Subordinate Judge. The first contention is 
therefore overruled. 

The second argument is that Ex. D is binding not only 
upon the executant, the Ist defendant but also on his brothers, 
defendants 2, 3 and 4. The entire evidence in the case has 
been printed and I am not able to find from the evidence how 
the document becomes binding on the brothers of the Ist de- 
fendant. In fact there is absolutely no evidence to show that 
the liability under Ex. D is binding on the brothers. On this 
point also I agree with the lower court that the person liable 
under it is only the Ist defendant and not his brothers. I 
accept the findings of the lower courts and dismiss the Second 
appeal with costs. 

KC. l A ppeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE PAKENHAM WALSH. 


Mavuthalayan .. Appellant* in Criminal Appeal 

eae i No. 265 of 1934 (1st Accused- 

; i prisoner) 

Poovan .. Appellant in Criminal Appeal 
No. 266 of 1934 (3rd Accused- 


l prisoner) 
Crl. R. C. No. 659 of 1934. 


Parasuraman and another .. Accused 2 and 4 prisoners in 
S. C. No. 21 of 1934, Sessions 
Court, Norih Arcot. 


Indian Penal Code, S. 107—Stolen property receiver—Whether an 
‘accomplice’ under the definttton—Ewwdence of the stolen property receiver— 
Conviction under Ss. 380 and 457, Indian Penal Code, based on the recovery 
of stolen property subsequenily—Misdtrection by Judge to the jury innot 
informing them of the witness being a tainted one—Misdtrection also in leaving 
them with only a choice beiween a conviction and an acquittal instead of 
directing them to give verdict against accused under the alternative S. 411, 
Indian Penal Code: 

A trial Judge sitting in Sessions convicted the accused under Ss. 380 and 
457, Indian-Penal Code and there was no direct evidence that any of them 
Was seen at the scene of house-breaking and so the conviction rested on the 
subsequent recovery of the stolen articles in the possession of a receiver of 





ss : ` . ni © > $ / $ 
* Crl. Appeal Nos. 265 and 266 of 1934. 20th August, 1934, 
and ae . 
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stolen properties. The Judge in his direction to the Jury among other things 


said “what P. W. 6 (stolen property receiver). . . says is, that accused 
1,2 and 4 who are all brothers brought to him these brass vessels and one 
silk saree, etc., and wanted him to give them Rs. 2. . . . . So then, it 


comes to this that if yow believe the testimony of P. W.6,it follows that 
very soon after the theft, most of the articles that had been stolen were sold 
or pledged with him by the accused 1, 2 and 4”. On the question whether in 
the direction to the Jury the failure to mention the fact that the stolen pro- 
perty receiver was a tainted witness whose evidence ought to be received with 
caution prejudiced the accused, 

Held, (1) that a person who knowingly aided in the disposal of stolen 
property fell under the third definition of S. 107, Indian Penal Code and was 
an ‘accomplice’, 

(2) that the Judge was bound to tell the jury that the stolen property 
receiver was a tainted witness whose evidence ought to be received with 
caution, and that the failure to direct the Jury on a material point such as 
that had prejudiced the accused, 

(3) that the Judge having, in his direction to the Jury left no choice 
between a conviction under the Indian Penal Code, Ss. 457 and 380 and an 
acquittal, and having omitted to tell them that the accused might be convicted 
in the alternative of an offence under S. 411, which was punishable witha 
lesser sentence than the offences under the other two sections, it prejudiced 
the accused. Hence the conviction and sentence should be set aside and 
re-trial ordered. 

Appeals against the order of the Court of Session of the 
North Arcot Division at Vellore in Case No. 21 of the Calender 


for 1934. 


Public Prosecutor on behalf of the Crown in both. 
Accused not represented by counsel. 
The Court delivered the following 


JupcMENT.—In this case the accused have been convicted 
of house-breaking and theft, of offences under Ss. 457 and 
380, Indian Penal Code. There is no direct evidence that 
any of them were seen at the place of house-breaking and 
the conviction rests on the subsequent recovery of certain of 
the stolen articles. The learned Sessions Judge says in his 
charge to the Jury “there is hardly little or no evidence on 
record that these acces were arrested with these articles 
in their possession”. So the evidence against them is that 
of third persons to “whom they handéd over the property. 
One of these is P. W. 6 to whom 6 brass vessels M. Os. 
No. 2 to 7 and a silk saree M. O. No. 10 were sold. 


As regards this witness the learned Judge instructed the 
Jury as follows :— i 


«What P. W. 6, Abdul Rahim Sahib says is that accused ‘1; 2 and 
4 who are all brothers brought to him these brass vessels arid one silk saree, 
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M. Os. Nos. 2 to 7 and 10, and wanted him to give them Rs, 2. As he had no 
money then he gave them six annas. You have seen this witness in the box. 
These three accused were living in his land. He knew them very well. He 
was compelled to say that these brass articles could not have been owned by 
these accused. He was also forced to answer that the silk saree M. O. No. 10 
is one which the womenfolk of accused 1, 2 and 4 could not have owned. This 
may show that he might have known at the time when he received these 
articles that they were stolen. But he is not at present in the dock. Tf it is 
an offence it is for the authorities to proceed against him. What you are now 
concerned with is whether his testimony is true or not. That these articles 
were recovered from his possession is proved by P. W. 5 as well as by the 
Village Munsif of Desur. A Mahazar too was prepared at the time, which 
has been filed as Ex. C. Desur is not far away from the place of occurrence 
Solai Arugavur; it is only three miles fromit. So then, it comes to this that, 
if you believe the testimony of P. W. 6,it follows that very soon after the 
theft, most of the articles that had been stolen were sold or pledged with 
him by accused 1, 2 and 4.” 

Curgenven, J., admitted this appeal with the note that 
the Sessions Judge omitted to point out the need for caution 
in accepting the evidence of a receiver of stolen property 


as that of an accomplice. $ 


Mr. Bewes for the Crown raised the point whether a 
person who receives stolen property knowing it to be stolen 
is an accomplice. 


Woodroffe in his Evidence Act says the term “accomplices” 
may include all “ participes criminis” and there is a note 
below that in English law it includes both principals of the 
first and second degree and accessories before and after the 
fact. But that in India it was held that an accessory after 
the fact (under the law prior to the Penal Code) stood on a 
very different footing from an accomplice. 


Mayne says (page 756, second edition)’ ‘“‘Abettors of crime 
are accomplices and must be looked upon as such if they are 
produced as witnesses against the principal offenders.” 


Section 107, Indian Penal Code says: 


«A person abets the doing of a thing, who—Ftrst—instigates any- person 
to do that thing; Or Secondly,—engages with one or more other person or 
persons in any conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of that conspiracy and in order to the doing 
of that thing; or Thirdly—intentionally aids, by any act or illegal omission 
the doing of that thing.” 


It appears to me that a person who knowingly aids in the 
disposal of stolen property falls under the third definition and 
is an “accomplice ”, and that whatever may have been the case 
in India before the Penal Code he is an accomplice under that 
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Code. If so, -the Judge was I think bound to tell the Jury this, 
that P. W. 6 being, on the evidence, a receiver of property 
which he must have known to be stolen was a tainted witness 
whoSe evidence must be received with great caution. I there- 
fore hold that there has been a failure to direct the Jury on a 
material point and that the accused have been thereby pre- 
judiced. On looking through the records I found another 
matter which in my opinion also vitiates the charge and which 
I pointed out to Mr. Bewes. As. stated above there was no 
direct evidence that the accused committed the house-breaking 
and theft. Yet the charge against them was framed solely 


under Ss. 457 and 380 Indian’ Penal Code, with no alternative 


charge under S. 411, Indian Penal Code. 
In this`charge to the Jury’ the léarned Judge did not 


mention S. 411, Indian Penal Code nor inform the Jury that it 
‘was open to them either to find on the facts that the accused 


committed the house-breaking and theft or that they were 
guilty under S. 411, Indian Penal Code or tell them that they 


might convict'them in the alternative. 


He left them no choice between a conviction under Indian 


‘Penal Code, Ss. 457-and 380 and an acquittal. The offence 


under S. 411 -being. punishable with a lesser sentence than 
offences under the two former sections, this was an omission 
which prejudiced the accused. 

For both these reasons the conviction and sentence must 
be set aside and a Tre-trial ordered. j 


The case will be transferred to the Sessions Judge, 


Chittoor, for disposal according to law. 


-The convictions and sentences passed on the accused 2 and 
4 who have not appealed and whose cases are indistinguishable 
are also set aside under S. 423 (d) and 439 (1), Criminal 
Procedure Code for the reasons given in the i i above 
and their re-trial is ordered. 


RKG 7 Conviction and sentence set inde 
i i and re-trial ordered. 
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PRIVY, COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—-Lorp BLANESBURGH, SIR JOHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Lachmi Narain and another. isi 7 
vU. : 
Syed Ibrahim Hussain alias Manjhle Nawab, 
through Manager, Court of Wards, Patna.. adi 


Couri of Wards- Act (Bengal Act, IX of'`1879), Ss. 35, 51, 60-A— 
Property inherited by disqualified proprietor— Possession” when taken by 
the Court of Wards—Attachment of such property in execution of money 
decree obtained against the ward personally. 

A disqualified proprietor inherited from his brother certain Beets which 
was thenin the adverse possession of a third party, and the Court of Wards 
purported to take possession of the same (1) by issuing a ‘notification that it 
had taken charge of the share of the deceased’s property inherited by the 
ward, (2) by issuing orders to the tahsildars to collect rents from tenants, 
and (3) by instituting a regular suit against the third party to recover posses- 
sion of the ward’s share. 

Held, thatin taking ation: as ave, the Court of Wards had done all 
that it could possibly do in,order to take charge of the ward’s property, and 
that the steps so taken by the Court of Wards to make the interest of the 
ward effective, amounted to taking “possession” of the property within the 
meaning of S. 35 of the Court of Wards Act (Bengal Act IX of 1879) and 
that therefore, by reason of S. 60-A, the appellant decree-holder was preclu- 
ded from attaching and selling such property in execution of a money-decree 
obtained by him against the ward personally in a suit to which the manager 
of his property was not named as the guardian ad litem as required by S. 51 
of the Act. 

Krishna Pershad Singh v. Gosta Behari Kundu, (1907) 5 Cal. L.J. 434, 
distinguished. 

Held, also that “possession” under the Act must depend upon the nature 
of the interest in the property in question of the disqualified proprietor. 

Judgment.of the High Court, Patna, ın Saiyid Ibrahim Hussain Khan v. 
Ram Newaz Gayasat Ram, LL. R. 10 Pat. 554 (1913) affirmed. 


Appeal No. 29 of 1932 from an order of the High Court, 
Patna, dated the 4th February, 1931, reversing an order of the 
Subordinate Judge of Patna, dated the 21st August, 1928. 


a 


The questions for, determination on the appeal were: (1) 
whether the Court of- Wards was in charge of the respondent’s 
property including the share of the properties inherited from his 
deceased brother, within the meaning of S. 35 of the Court of 
Wards Act (Bengal Act IX of 1879) ; (2) Whether S. 60-A of the 
said Act was a bar tothe appellant’s application for attachment 
La 





* P, C. Appeal.No. 29 of 1932. T aie _. 10th July, 1934. 
Patna Appeal No. 13 of 1931, oo 6 Oy eats ae eee 
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and sale of the property in suit. The High Court answered both 
the questions in the affirmative; see Saiyid Ibrahim Hussain 
Khan v. Ram Newaz Gayasat Ram1, 

The cases cited during arguments were Debi Baksh Singhv. 
Skadi Lal2, Dhanipal Das v. Maneshar Bakhsh Singh8, Krishna 
Pershad Singh v. Gosta Behari Kundu4, Dhunput Singh v. Shoob- 
hudra Kumars, Lachmi Narain Gouri Shankar v. Syed Muhamed 
Abrahim Husain Khan6 and Krishna Pershad Singh v. Mots 
Chand7, 

De Gruyther, K.C. and J.M. Pringle for appellants. 

Dunne, K.C. and Wallach for respondent. 

10th July, 1934. Their Lordships’ judgment was deli- 
vered by 


Lord BLANESBURGH.—This is an appeal from a decree of 
the High Court of Judicature at Patna, dated the 4th Febru- 
ary, 1931, which reversed an order of the First Subordinate 
Judge there, passed on an objection taken to an application by 
the present appellants for execution of a decree of theirs 
against the respondent. 

The decree which the appellants sought to execute was 
passed on the 19th September, 1922, as a money decree. It 
was directed against the respondent Ibrahim Hussain Khan 
personally, in a suit to which he alone was defendant. 

The objection to its execution was taken under S. 47 of 
the Code of Civil Procedure 1908, and was made on behalf of 
the respondent through the general manager of the Court of 
Wards, Patna, as his next friend. The estate of the respon- 
dent had been under the management of the Court of Wards 
since the 9th September, 1902, when on his own application 
under S. 6 (e) of the Court of Wards Act (Bengal Act IX of 
1879) that Court assumed charge and took possession of all 
the property to which he was entitled. The decree holders, 
the appellants, had before their present application made 
attempts to attach and sell in execution of their decree, pro- 
perties of the respondent in charge of the Court, but, it being 
held that such action of theirs was in contravention of S. 60-A 





1. (1931) LL.R. 10 Pat. 554. 
2. (1916) L.R. 43 LA. 69: I.L. R. 38 All. 271: 31 M.L.J. 72 (P. C.). 
3. (1906) L.R. 33 LA, 118: LL R. 28 All. 570: 16 M.L.J. 292 (P.C.). 
4.. (1907) 5 Cal.L.J. 434. 5. (1882) LL.R. 8 Cal. 620. 
6. (1924) LL.R. 4 Pat. 172, 
7. (1913) L.R. 40 LA. 140: LL.R. 40 Cal. 635.4t 649: 25 M. L. J.140 (P. C.). 
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of the Court of Wards Act, their execution petitions were 
struck off by orders of the High Court. This, the appellant’s 
further application for execution, was directed pointedly 
against certain specified properties of the respondent inherited 
by him from his brother, Sayid Mehdi Hussain Khan, who 
died on the 19th-of March, 1919, the appellant’s contention 
being that these properties have never in fact been in charge of 
the Court of Wards so that, to them, S. 60-A of the Act has no 
application. The sole question in the case, therefore, is 
whether the appellants in view of the relevant provisions of 


the Court of Wards Act and the action of that Court with | 


regard to them are entitled to have recourse to these properties 
to satisfy their decree. 


Ibrahim Hussain Khan, the respondent, was one of a 
family of three brothers and two sisters. Mehdi Hussain, the 


deceased, was the eldest of the brothers, Akbar Ali the youngest. 


On the death of Mehdi Hussain the respondent and his 
brother, Akbar Ali, became each entitled according to Mahom- 
medan law to a one-third share of his -estate, the remaining 
one-third devolved upon his two sisters. 


Mehdi had, in his lifetime, executed two wakf deeds, 
dated the 25th May, 1917, and the 19th February, 1919, res- 
pectively, and at his death one Ali Zamin was, as Mutwali, in 
actual possession of the property comprised therein. The 
property against which the appellants now seek to execute their 
decree is in effect the interest of the respondent in some of the 
properties included in the wakf, so that any right or interest of 
his in these properties depends upon the question whether or 
not the wakfnamas are void. 


In 1920 Akbar Ali instituted a suit against Ali Zamin as 
the Mutwali in possession to have it declared that the wakfna- 
mas were void. In that suit the plaintiff claimed the recovery 
of possession of his one-third of the wakf property, and to it 
he joined as co-defendants the respondent and his two sisters. 
The manager of the Court of Wards was not made a party 
but as will be seen presently, that Court was clearly cognisant 
of all the proceedings. 


=- On the 31st July, 1922, Akbar’s suit was decreed in his 
favour, and on appeal by the defendant Mutwali the High 
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Court on the 16th January, 1928,* affirmed the decree of the 
Subordinate Judge, declaring the wakfnamas invalid and 
inoperative. Against that decree of the High Court a further 
appeal to His Majesty in Council has been presented by 
the defendant. That appeal in February, 1931, when 
this matter came before the High Court was, and so far 
as their Lordships know, is still pending. It appears, however, 
that so far as the plaintiff Akbar was concerned, execu- 
tion of these decrees in his favour has not been stayed; and 
possession of his share has been given up to him. But as to 
the remaining two-thirds shares the Mutwali still remains in 
and retains possession of the property. 


It is convenient at this stage to state in detail the action 
taken by the Court of Wards for the protection of the res- 
pondent’s interest in the property inherited by him from his 
brother. 


First of all, the Court made early intimation that it treated 
the respondent’s share in Hussain’s estate as being in its charge. 
Mehdi Hussain having died in March, 1919, the Collector of 
Patna on the 12th November, 1919, issued a notification that 
the Court of Wards had taken charge of the one-third share 
of the deceased’s property inherited by the respondent. Then, 
on the 31st July, 1922, the day on which the decree of the 
Subordinate Judge in Akbar’s suit was pronounced the 
Collector ordered the manager of the Court of Wards to take 
possession of the respondent’s one-third share. On the same 
day, the manager issued orders to his tahsildars to collect rents 
from tenants in respect of the respondent’s share in the estate, 
and the High Court having, on the 16th January, 1928, 
affirmed the decree of the Subordinate Judge against the 
Mutwali, the manager of the Court of Wards, in the respond- 
ent’s name, instituted on the 18th August, 1928, a suit against 
the Mutwali to recover possession of his share of the wakf 
property. By a subsequent order of the High Court that suit 
has been stayed pending. the result of the Mutwali’s appeal on 
the main issue to His Majesty in Council. 


In the result, therefore, while it is true that, as the pro- 
perty now sought to be brought into execution has ever since 
the death of Hussain Khan been in the adverse possession of 
a eee een mm 
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* See Syed Ali Zamin y: Syed Muhammad Akbar Ali Khan, (1928) LL.R. 
7 Pat. 426—K.J.R. 
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the Mutwali, neither actual beneficial possession of the property 
nor receipt of its rents and profits has been enjoyed either by 
the respondent or by the Court of Wards on his behalf it is 
also true that the decision of the Court of Wards to take 
charge of the property has since the date of Mehdi Hussain’s 
death been avowed, and the steps taken by the Court to make 
the interest of the respondent effective, have in view of the 
adverse claim and possession of the Mutwali, represented all, 
even in the matter of time, that could have been done with any 
result. 

These are the facts with reference to which this appeal 
must be determined. 

Section 6 of the Court of Wards Act provides that pro- 
prietors of estates shall be held disqualified to manage their 


own property when they are— 

(e) personsas to whom the Local Government* has declared on their own 
application that they are disqualified and that it is expedient in the public 
interest that their estates should be managed by the Court. 


This was amended to “the Court” in 1915 for Bengal and 
in 1916 for Bihar and Orissa, 

Section 7 enacts that the Court shall have power to take 
charge of all the property of every such disqualified proprietor 
within its jurisdiction and also of the property of any minor 
member of the family of any such proprietor “who has an im- 
mediate or reversionary interest” in his property. 

Section 35 provides that whenever the Court has determined 
to take the property of a disqualified proprietor under its 
charge, the Court is to make an order declaring the fact and 
directing that possession be taken of such property on behalf 
of the Court, “and the Court shall be held to be in charge of 
such property from the time when possession shall have been 
so taken”. 

Section 51 provides that in every suit brought against any 
ward he shall be therein described asa ward of Court, and the 
manager of stich ward’s property or, if there is no manager, the 
Collector designated in the section shall be named as guardian 
for the suit and shall in such suit represent such ward. 

Section 60-A is in the following terms :— 


“No property which is or has been under the charge of the Court shall be 
liable at any time, except with the leave of the Court, to be taken in execution 
an 


* Since the amendment for the words “Local Government”’ read “the 
Court”, (ie. the Courtof Wards) —K_J.R.’ 
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of a decree made in respect of any contract entered into by the ward without 
the leave of the Court while his property was under his charge”. 


The learned Subordinate Judge of Patna, on the 21st 
August, 1928, delivered judgment on the objection taken to the 
appellant’s application for execution. In his view the case 
turned upon the fact that the properties in question had been 
throughout in the possession of Ali Zamin, and not in that of 
the Court of Wards, that the mere issue of orders to the ser- 
vants of the Court of Wards to make collections was not enough 
to give the Court of Wards possession, that in his opinion the 
Court of Wards was not yet in charge of the properties in 
question and that therefore S. 60-A of the Act had no applica- 
tion, and he held that the property was liable to attachment and 
sale in execution of the appellant’s decree even although the 
manager of the Court of Wards was no party to the suit or 
decree. He dismissed the respondent’s objection. 


In delivering judgment in the High Court on appeal from 
that order of dismissal Ross, J. expressed the view that any 
property that came to a ward by inheritance or otherwise after 
he had been declared a disqualified proprietor and after the 
Court of Wards had taken over his property under S. 35 of the 
Act—~as in this case it had done—must be property which he 
was disqualified from managing, and the management whereof 
must automatically vestin the Court of Wards. In this case 
the Court of Wards had actually exercised over the property 
all the rights which the judgment debtor himself could have 
exercised had he not been a disqualified proprietor. The Court 
of Wards had done all that it could do or could be required 
to do in order to take charge of the property sought to be 
sold. He therefore held that the application for execution 
should be dismissed. 


In a separate judgment leading to the same conclusion 
Fazl Ali, J. said that the action of the Court of Wards plainly 
showed that it had assumed control of whatever interest was 
then possessed by the disqualified proprietor and that being so 
S. 60-A applied. The learned Judge, as a separate ground of 
decision, expressed the view that the word “property” in the 
sections of the Act above set forth plainly meant the entire 
estate possessed by the disqualified proprietor, no attempt 
being made in the Act to distinguish the estate as a whole 
from the individual properties composing it. 
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Their Lordships arrive at the same conclusion as did the 
High Court. The learned Subordinate Judge, in their judg- 
ment, failed to appreciate the governing importance of the 
fact that throughout the property in question was in the 
adverse possession of the Mutwali, and that from him actual 
possession could only be obtained by legal process, which had 
in fact been instituted and is not yet finally concluded. Their 
Lordships agree with the High Court in their view that “pos- 
session” under the Act must depend upon the nature of the 
interest in the property in question of the disqualified proprie- 
tor. It is, for instance, assumed by the Act that a reversionary 
interest is one of which possession can be taken. 

With regard to the matter adumbrated by both of the 
learned Judges of the High Court, namely, whether the whole 
property of the disqualified proprietor automatically comes 
under the control of the Court of Wards, their Lordships are 
not in this case called upon to settle the question whether 
that Court is entitled to disclaim onerous property, as it did or 
purported to do in Krishna Pershad Singh x. Gosta Behari 
Kundul, It is sufācient to say with reference to the property 
now in question that there was no disclaimer by the Court— 
quite the reverse. The case cited on which the learned Subordi- 
nate Judge mainly relied has therefore, in their Lordships’ 
judgment, no application to the facts of the present case even 
if on principle it be not open to criticism—as to which they 
say nothing. ý 

Their Lordships would add that they think that insuff- 
cient attention has, so far, been paid to S. 51 of the Act and 
to the fact that in the appellants’ suit no attempt was made to 
comply with its provisions. That omission must have a most 
important bearing ‘on the question whether leave should ever 
be granted to execute against property of the disqualified 
proprietor any decree obtained ina suit so defective. 

On the whole case their Lordships are of opinion that the 
decree of the High Court was quite right, and they will humbly 
advise His Majesty that this appeal therefrom be dismissed. 
and with costs. 


Solicitors for appellant: Watkins & Hunter. 
Solicitors for respondent: India Office. 


K.J.R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ Present :—Mr. Justice MADHAVAN Nair. ’ 


The South Indian Railway nn 
Ltd., by its Agent . Peiitioner* (Defendant) 
v V. . . 
V. M. K. S. Dandayutham Chettiar.. Respondent (Platnitff). 
l Railway C ompany—Risk note—Damage caused to goods during carriage 
by rain—Misconduct whether proved inthe circsumstances—Company doing 


what was possible for them to do in the circumstances—No liability for 
accidental causes. 


A consignee of goods claimed damages from the Railway Company for 
the loss caused to him on account of rain leaking into the wagon as a result 
of which some bags of rice consigned to him were found wet. The Railway 
Company claimed exemption from liability as the goods were sent under a 
risk note under which the Company would be Iable only 1f ıt was proved that 
damage was caused on account of the ‘ misconduct’ of the Railway Depart- 
ment or its servants. On the question whether there had been such a 
misconduct, ` : 


Held, that the Railway Company having fonk all that they could do, viz., 
providing a water-tight wagon for the bags, they were not liable for damage 
‘caused clearly by accident and not by misconduct on their part. 


The M. & S. M, Railway Company v..Sundarjee Kalidas, (1933) I.L. R. 
60 Cal. 996 and Bombay Baroda and Central India Railway Company, Lid. v. 
Rajnagar Spinning Weaving and Manufacturing Company, Lid., (1929) I.L.R. 
54 Bom. 105, relied on. 

Jamunadas Ramjas v. East Indsan Railway Company, A.I.R, 1933 Pat. 630 
‘at 632, not followed. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Udumalpet in S. C. S. No. 305 of 1932. 


S. S. Ramachandra Atyar and S. Ramanathan for peti- 
tioner. 
j K. S. Champakesa Atyangar for respondent. 
The Court delivered the following 

‘.JupGMENT.—The petitioner is the South Indian Railway 
Company. This petition is to revise an order of the District 
Munsif of Udumalpet awarding damages to the plaintiff for 
the loss. caused to him on account of rain. leaking into the 
-wagon,. ‘asa result of which 15 bags out of the 141 bags of 
Tice consigned to him were found wet. The defendant Company 
claimed exemption from liability for the damage caused as the 
goods were sent under the risk note form H. Under this con- 
tractthe Company will be liable if itis proved’ that the damage 
‘was caused on account of the ‘misconduct’ of the Railway 





- 


ee 5 = ; 
* C. R. P. No. 1455 of 1932, °° i 19th September, 1934. 
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Department or its servants. The question is whether there has 
been such misconduct as is contemplated by the risk note 
form in this case. : 

It is admitted—D. W. 1—that the bags of rice became 
wet on account of the rain blowing into the wagon through 
the crevices of the door; but there is evidence that the wagon 
in which the goods were despatched was found water-tight at 
the last periodical examination on Ist July, 1930, and also 
when it was re-examined on 2nd November, 1931. It was 
between these dates that the goods were carried by the Company. 

In The M. & S. M. Railway Company v. Sunderjee 
Kalidas1 it was pointed out that: 

« Misconduct is not necessarily established by proving even culpable 
negligence. It is something opposed to accident or negligence and is the 
intentional doing of something which the doer knows to be wrong or which 
he does recklessly not caring what the results may be.” 

In Bombay Baroda and Central India Railway Company, 
Lid. v. Rajnagar Spinning Weaving and Manufacturing Com- 
pany, Lid.2, it was held that the word ‘ misconduct’ suggests 
«that a railway servant has been guilty of doing something 
which was inconsistent with the conduct required of him by 
the rules of the Company. In the absence of proof that there 
was any breach of duty by the railway servants or any infringe- 
ment of the rules which regulate their terms of employment, 
no fair inference of misconduct on the part of the railway 
administration servants could properly arise’. Having regard 
to these decisions, and the evidence in the case which shows 
that there was no negligence on the part of the Railway Com- 
pany as the wagon in which the bags were sent was water- 
tight, it is difficult to hold that misconduct on the part of the 
railway department or its servants has been proved. 


But in a case Jamunadas Ramjas v. East Indian Railway 
Companys, which is very similar to the present case on the 
facts it was held that ‘misconduct’ was proved. In that case 
misconduct under risk note form H was construed to mean 
« failure to do what is required of a person to do”. “ Failure 
to provide against such ordinary contingency such as rain 
water forcing itself into the wagon and causing damage to 
grain ” was construed to be misconduct in that case. This case 
see a ee Se a 
1, (1933) LL.R. 60 Cal. 996, 2, (1929) LL.R. 54 Bom. 105, 


3. A.T.R. 1933 Pat. 630 at 632, 
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The entirely supports the respondent. The learned Judge observed: 
À és. Lia, “ That the fact that the rain water did enter the wagon and cause damage 

v. to the plaintiff’s consignment is itself sufficient to show that proper and 
- Danda- 


th requisite precaution were not taken by the railway department to provide 
Chettiar against such risk contingency.” 


Having regard to the facts of the present case I am unable 
to follow the above decision. The Railway Company have 
done all that they could. They could not do more than what 
they did, viz., provide a water-tight compartment for carrying 
the bags. The damage that was caused was clearly the result 
of an accident and not misconduct on the part of the Railway 
Company. I would therefore set aside the lower Court’s decree 
and dismiss the plaintiff’s suit with respect to both his claims. 
In the circumstances each party will bear its own costs 
throughout. l 


K. C. See Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
= PRESENT:—MR. JUSTICE VARADACHARIAR. 


Muthala Reddiar and another .. Appellants* (Defendants 
Z and 3). 
v. 
Sankarappa Reddiar (Deceased) 
and others .. Respondents (Plaintiffs, 


1,3 and 4 and L. Rs. 
of Ist Plaintiff). . 


Muthala- Illatom son-in-law—Descendants of—Claim to the estate of alast male 
Reddiar holder in preference to reversioners of the usual type—Whether such descen- 

Sie ane dants can claimrights of collateral inherttance—Nature of illatom son-in-law's 
Reddiar. rights. 

It has been settled that the illatom son-in-law is not a co-parcener with 
his father. Thus he is not on the same footing as a son born. Itis scarcely 
accurate to speak of an illatom son-in-law as an adopted son in any sense. 
The analogy of sonship cannot be carried to the extent of importing into this. 
relationship all the incidents which attach to recognised sonship under the 
Hindu Law. Therefore asa matter of law apart from proof of custom the 
descendants of an illatom son-in-law cannot claim rights of collateral inheri- 
tance in preference to reversioners of the last male holder of an estate. 


Appeal against the decree of the court of the Subordinate 
Judge of Trichinopoly in Appeal suits Nos. 164 and 200 of 
1928 (A.S. Nos. 346 of 1927 and 36 of 1928 District Court, ` 
Trichinopoly) preferred against the Decree of the Court of the 
District Munsif of Turaiyur in O.S. No, 298 of 1925. 





*S.A. Nos. 462 and 463 of 1930. 7th May, 1934. 
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T.M. Krishnaswanu Atyar for appellants. 
TV. Muithukriskna Atyar for respondents. 


The Court delivered the following 


JupcMentT.—These two second appeals arise out of O. S. 
No. 298 of 1925 on the file of the District Munsif’s Court of 
Turaiyur. The Ist defendant is the appellant in S.A. No. 463 
of 1930 and defendants 2 and 3 are the appellants in S.A. 


No. 462 of 1930. It will be convenient to state a few prelimi- | 


nary facts to elucidate the questions argued before me. 


The’ plaintiffs claimed to recover certain properties as 
reversioners to the estate of one Sankarappa Reddi whose 
widow Muthalammal died in or about July 1922. According 
to the findings of the courts below, plaintiffs 1 and 2 are the 
grandsons of Vridhachala Reddi the brother of Muthu Reddi 
father of Sankarappa Reddi. There can be no doubt that they 
will be entitled to succeed in the absence of anearer reversioner. 
The Ist defendant claims that he is the nearer reversioner 
because he is the son’sson of one Krishna Reddi who was the 
Illatom son-in-law of Muthu Reddi. It was argued before me 
that though there is no reported decision which recognises a 
right of reversionary or collateral succession in the descen- 
dants of the Zlatom son-in-law and no custom bearing upon 
this particular question or right has been pleaded or proved, 
such a right ought to be held to follow from the fact, that the 
Illatom son-in-law is recognised as entitled to the rights of a 
son. Jam unable to accept this argument. Decided cases in 
this court have adverted to the anomalous character of this 
kind of sonship. It has been settled that the Illatom son-in-law 
is not a co-parcener with his father. Thus he is not on the 
same footing asa son born. Again the Privy Council have 
held that the existence of an Aurasa son does not preclude the 
possibility of an Illatom adoption. This makes ıt clear that 
it is scarcely accurate to speak of an Jllatom son-in-law as an 
adopted son in any sense. Jam therefore unable to carry the 
analogy of sonship to the extent of importing into this relation- 
ship all the incidents which attach to recognised sonship under 
the Hindu law. Mr. Krishnaswami Ayyar contended that the 
right of the [atom son-in-law to‘claima share as against his 
natural or adopted brother clearly puts him in the position of 
a son whose descendants can claim rights of collateral inheri- 
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tance to such natural or adopted brother. I put to him the 
incidents of illegitimate sonship under the Hindu law in respect 
of which it is recognised that among sudras it makes the son a 
member of the family entitled to rights of partition and 
survivorship, as against his legitimate brother and yet cases 
have unanimously laid down that his sons cannot claim colla- 
teral rights of inheritance. This will itself show the danger 
of extending some of these conceptions and incidents by mere 
analogy. I may also add that under the early Hindu law, 
while there were twelve kinds of sons recognised, a certain 
number of them were declared not to be entitled to rights of 
collateral inheritance. It was pointed out in the case in 
Palantappa Chettiar v. Chockalinga Chetti that in dealing with 
questions of custom, the argument of parity of reasoning or 
logical extension is scarcely permissible. These considerations 
preclude the possibility of recognising as a matter of law and 
apart from proof of custom, the claim of collateral inheritance 
now put forward before me. The plaintiffs are therefore 
undoubtedly the nearest reversioners to the estate of Sanka- 
rappa Reddi. 

Mr. Krishnaswami Ayyar’s next argument related to the 
title of the last male holder to the items claimed in the suit. As 
regards items 6, 15, 16, 17, 20 and 21, I see no reason to inter- 
fere with the decision of the lower appellate court. Itis true 
that there is some difference in the description of some of 
these items between Ex. C and Ex. E but no point was made 
of this difference in either of the courts helow. Itis contended 
that as regards some of these items the patta was in 
Muthalammal’s name and not in Sankarappa Reddi’s name 
and Ex. C would suggest that some of them were acquired by 
Muthalammal and not inherited from Sankarappa Reddi. 
Here again I must observe that no such point was raised in the 
Courts below, and I cannot allow the argument to be raised 
here for the first time, because even if Muthalammal had 
acquired these items, the question as to the funds with which 
she acquired them and as to whether they had not been made 
accretions to her husband’s estate would also have to be 
investigated. Itis not as if the plaintiffs can be non-suited 
merely on the finding that they were acquired by Muthalammal 
or that patta stood in her name. 


1, (1929) 57 M.L.J. 817. 
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It only remains for me to deal with items 11 and 12. As 
regards these items the learned District Munsif disallowed 
the plaintiffs claim and the learned Subordinate Judge has 
reversed this part of the District Munsif’s decision. The rea- 
sons given by him for doing so, in paragraph 6 of his judg- 
ment, are not correct in the light of the very documents on 
which he relies. The statement that the patta stood in 
Muthalammal’s name is not correct because the settlement 
register shows that the patta for these items stood in the joint 
names of Muthalammal and Muthu Reddi; and the obvious 
implication of the learned Subordinate Judge that Ex. E 
recognised both these items as belonging to Sankarappa Reddi 
is again incorrect. Ex. E draws a distinction between what 
corresponds apparently to item 11 and what corresponds to 
item 12. It is onky item 11 which is there recognised as 
belonging to Sankarappa Reddi’s estate. The learned Subor- 
dinate Judge was therefore misled by his misreading of these 
documents into reversing the decree of the learned District 
Munsif even as regards item 12. The result is that S.A. 
No. 463 will be dismissed with costs and S.A. No. 462 allowed. 
The suit is therefore dismissed in respect of item 12 and the 
corresponding right in item 21. In S.A. No. 462, the appel- 
lants will recover from the 2nd and 3rd Respondents Counsels’ 
fee and the Court-fee paid on the Memo of Second Appeal. 
The Plaintiffs will pay Defendants 2 and 3 costs in the first 
court and in the Lower Appellate Court calculated on the value 
of item 12. 


K.C. S. A. No. 463 dismissed and 
S. A. No. 462 allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JUSTICE VENKATASUBBA RAO. 
Emani Venkataramayya 


and another .. Appellants* (Defendants 5 and 6) 
Ü. 
Lalbibi Saheba (deceased) 
and others .. Respondents (Plaintiffs 1, 3 to 6, 
8 to 11 and Defendants 1 
to 4). 


Civil Procedure Code (V of 1908), S. 11, Explanation 4—Matter which 
might and ought to have been raised in the former suit—Whether would bar 
a subsequent suit, if not made a ground of attack in the former suit. 


* S, A. No. 283 of 1930, 18th April, 1934, 
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One of-the tests for the bar of res judicata is, if a matter could have been 
set up as a ground of attack in the former suit and if its. introduction into 
that suit was necessary for a complete and final decision of ‘the right claimed 
by the plaintiff therein, it will be deemed to be a matter which ought to have 
been made a ground of attack in that suit, unless the matters in that suit and- 
the subsequent suit are so dissimilar that their union might lead to confusion 
(Mulla’s Civil Procedure Code, 9th Edn. p. 47). 


Where a former suit by the wife of a last male holder against some 
purchasers in a Court sale by a mortgagee, alleging the suit properties had 
been gifted to her by her husband and that no title passed to the alienees_ 
under the Court sale was dismissed and a later suit was filed by the daughters. 
of the last male holder for partition of the suit properties and the wife, the 
plaintiff in the former suit, claimed her right to a sharein the properties and 
the question was whether the matter which not only might but also ought to 
have been made a ground of attack inthe former suit by her could not be 
availed of now by the rule of res judtcata. 


Held, that the claim of a share by the wife was barred by res judicata. 

Srimat Rajah Mootoo Vijaya Raganadha Bodha Gooroo Sawmy Pertya 
Odaya Taver v. Katama Natchiar, Zamindar of Shivaganga, (1866) 11 M.1.A. 
50, Doorga Persad Singh v. Doorga Konwarit, (1878) L. R.51.A.149: I.L R. 
4 Cal. 190 (P. C.) and Kameswar Pershad v. Rajkumari Rutian Koer, (1594) 
L. R. 19 I. A. 234: I. L. R. 20 Cal. 79 (P. C.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 298 of 1927 preferred against 
the decree of the Court of the District Munsif of Tanuku in 
O. S. No. 486 of 1925. 


B. Sitarama Rao for appellants. 

V. Suryanarayana for respondents. 

The Court delivered the following. 

JupGMENT.—The question raised is one of res judicata. 


The original owner is one Lal Muhammad who died 
in 1902. The plaintiffs, his daughters, have brought this 
suit for partition of his properties. The defendants 1 
and 2 are his sons, and the 3rd defendant is his wife. In 
1904, the defendants 1 and 2, treating the properties as their 
own, mortgaged them to the 4th defendant. In 1922 the 
latter filed a suit upon the mortgage in his favour, obtained 
a decree and in the Court sale that followed defendants 5 
and 6 purchased the properties. Thereupon, the 3rd defendant 
filed O. S. No. 335 of 1923, alleging that the properties had 
been gifted to her by her husband and that no title passed under 
the Court sale to defendants 5 and 6. That suit was dismissed. 

In the present suit- the lower Courts have held that the 
Properties of Lal Muhammad became liable to -be partitioned 
on his death among his heirs and that the mortgage by his 
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sons was not binding on the shares of Lal Muhammad’s 
daughters (i.¢., the plaintiffs), or of his wife (the 3rd defendant). 
For the appellants (defendants 5 and 6) it is now 
contended that as regards the 3rd defendant, her right should 
be held to have become barred by the rule of res judicata. 
The question is, whether her right toa share of the property 
is a matter which not only might but also ought to have 
been made a ground of attack in the former suit, viz., O. S. 
No. 335 of 1923 (Expl. 4, S. 11, Civil Procedure Code). 
That it might have been a ground of attack admits of no 
question. This being a suit for partition, the 3rd defendant 
is virtually ın the position of a plaintiff. The right claimed 
in both suits is in regard to the same property. ‘The test 
is this: Ifa matter could have been set up as a ground of 
attack in the former suit and if its introduction into that 
suit was necessary for a complete and final decision of the 
right claimed by the plaintiff therein, it will be deemed to 
be a matter which ought to have’ been made a ground of 
attack in that suit; unless the matters in that and the subse- 
quent suit are so dissimilar that their union might lead to 
confusion. (Mulla’s Civil Procedure Code 9th Edition, 
p. 47). Mr. V. Suryanarayana contends that the two claims are 
dissimilar as they have to be supported by different evidence. 
But it has been held that the test of evidence is not a satisfac- 
tory test, a reason being that, when alternative grounds of 
attack are set up, the evidence in support of such alternative 
grounds would very often be different. On the facts of this 
case I am satisfied that the defence of res judicata must 
prevail. It is unnecessary to examine the numerous cases in 
the point; but I may refer to Srimat Rajah Mootoo Vijaya 
Raganadha Bodha Gooroo Sawmy Peria Odaya Taver v. 
Katama Natchiar, Zamindar of Shivagangal, Doorga Persad 
Singh v. Doorga Konwari2 and Kameswar Pershad v. 
Rajkumari Ruttan Koers. ; 
The result is, that the 5th and 6th defendants (the 
purchasers) are entitled to the share the lower appellate Court 
has awarded to the 3rd defendant. To this extent the lower 
appellate Court’s decree is modified. Its order as to costs is 
not disturbed; but in this Court I direct that the appellant 
1. (1866) 11 M.I.A. 50. 


2. (1878) L. R. 51. A, 149: I. L. R. 4 Cal. 190 (P. C.). 
> 3, (1892) L. R. 19 I. A. 234: I. L. R. 20 Cal. 79 (P. C.). 
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shall get half of the costs of the second appeal from the 
legal representatives of the 3rd defendant. 
K.C. ami Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN PANDALAI AND MR. 
JUSTICE SUNDARAM CHETTI. 


Godavarti Sobhanadramma .. Appellant* (Plaintiff) 


v. 
Godavarti Varaha Lakshmi Nara- 
simhaswami and another. .. Respondents (Defendants). 


Hindu Law—Maintenance—Wife—Right to separate maintenanae—Rate 
of—Considerations in fixing—Arrears—Period for which claimable—Discre- 
lion of Court. 


Where a Hindu wife offers to live under the protection of her husband, 
but the husband does not seriously consider it and puts conditions upon the 
proposal, and reconciles himself to the position that he cannot live with his 
wife, the wife is entitled to demand separate maintenance. A mere offer by 
him to take back the wife, made `solely to avoid the legal consequences of 
abandoning the wife, is of no avail. 


In fixing the rate of maintenance to be awarded, the Court must take into 
consideration all the facts of the situation, such as the amount of free estate, 
the past life of the married parties and the families, the conditions, necessi- 
ties and rights of the members as also a reasonable view of change of 
circumstances possibly required in the future, regard being had to the scale 
and mode of living, age, habits, wants and class of life of the parties, The 
sum of maintenance awarded must be suchas would enable the lady to live 
as far as may be consistently with the position ofa wife, in something like 
the same degree of comfort and with the same reasonable luxury of life as 
she should have in her husband’s household. 

Mt, Ekradeshwari Bahuasin v. Homeshwar Singh, (1929) L.R. 56 LA. 
182: I.L.R. 8 Pat. 840: 57 M.L.J. 50 (P.C.) applied 


The claim to maintenance, whicharises when it is unlawfully withheld, 
is a legal right. A demand and refusal is not necessary to create the right, 
They are only of evidentiary value to show that afterwards the withholding 
must have been wrongful or that there could not have been support for the 
theory of abandonment or waiver. So also mere non-payment of mainten- 
ance, though by itself it does not constitute the withholding wrongful, is stilt 
evidence to show that the withholding has been wrongful. The only legal 
answer to such aclaim for maintenance is either abandonment or waiver or 
such conduct on the part of the plaintiff as may have misled the defendant 
into thinking that the claim would not be made, thereby inducing him not to 
make any provision for it, especially as maintenance is a provision to be made 
out of the estate or of the person liable. The Court has no absolute discre- 
tion, irrespective of such circumstances, to limit the period of arrears of 
maintenance to any definite period. The Court however, can exercise a dis- 
cretion in adjusting the rate at which the arrears are to be awarded or in 

SSS GSS ee 


* Appeal No, 257 of 1929, 19th December, 1933- 
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limiting the period, by inference from facts of an implied abandonment, 
waiver or estoppel. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry, dated 26th November, 1928 in Original 
Suit No. 15 of 1928. 


K. Bhimasankaran for appellant. 


Ch. Raghava Rao, G. Lakshmanna and G. Chandrasekhara 
Sastri for respondents. 


The Judgment of the Court was delivered by 


Krishnan Pandalat, J.—The plaintiff appeals from a decree 
jn a suit for maintenance brought by her against the first 
respondent, her husband, and the second respondent, her hus- 
band’s elder brother by birth. Her suit was based upon the 
allegation that both the respondents form members of an 
undivided family, that she had been deserted by. her husband 
and that therefore she was entitled to future maintenance and 
arrears of maintenance for twelve years before suit at the 
rate of Rs. 50 a month. The learned Subordinate Judge of 
Rajahmundry found that the defendants, though brothers by 
birth, no longer belonged to the same family because the first 
defendant had been adopted away by the widow of his paternal 
uncle, Raghavacharyulu, and that therefore the plaintif had 
no claim for maintenance against the second defendant whose 
father had himself been adopted away to another family. As 
against the first defendant the learned Judge found on the 
first issue that the plaintiff was the second wife of the first 
defendant, the first wife having pre-deceased the second mar- 
riage, that soon after the plaintiff came of age quarrels arose 
as a result of which the plaintiff was taken away by her father 
to his own house in or about 1909, that in 1914 the plaintiff 
and her father made attempts to bring her back to the protec- 
tion of the first defendant as they learnt that he was preparing 
to marry for a third time, that this attempt did not succeed 
because the first defendant and his elder brother, the second 
defendant, who was living with him were not serious and put 
conditions upon the proposals, that thereafter the plaintiff had 
all along lived with her father and that the first defendant had 
at any rate after 1914 abandoned the plaintiff. He therefore 
held that the plaintiff was entitled to separate maintenance. 


He awarded her future maintenance from the date of suit at 
90 
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the rate of Rs. 100 a year and three years’ arrears at the same 
rate. He declined to give arrears for any longer period. 

In this-appeal the first question argued is that the Judge’s 
finding as to the adoption of the first respondent (first defen- 
dant) is not supported by sufficient evidence. We have been 
taken through the evidence and it is sufficient to say that it 
fully supports the Judge’s finding that the first defendant was 
taken in adoption by Venkatamma, the widow of Raghava- 
charyulu, the brother of defendant’s natural father, 
Sobhanadracharyulu, who had himself been adopted away. As 
a result of these adoptions the family of the first defendant 
and that of the second defendant have become entirely distinct 
and therefore the second respondent (second defendant) and 
the properties of his family are not liable for the plaintiff’ s 
claim. To that extent the appeal fails and must be dismissed. 

The appeal as against the first defendant comprises two 
parts, first as to the rate of maintenance if any to be awarded 
after the suit, secondly for what period before suit the appel- 
lant is entitled to arrears and at what rate. 

As to the plaintiff's right to separate maintenance we agree 
with the learned Judge who has dealt with all the relevant 
facts in an exhaustive manner without condoning any of the 
faults of the plaintiff or her father. 

[After dealing with the facts and evidence, the. judgment 
proceeded :—] 

We agree with the learned judge that the only conclusion 
to be arrived at on the facts is that after she came and offered 
to lve with him and he refused the request he has reconciled 
himself to the position that he could no longer live with the 
plaintiff as his wife and both parties have acted accordingly. 
This is sufficient to entitle a wife to demand separate main- 
tenance from her husband. There is no doubt an offer in the 
written statement of the first defendant that he is willing to 
take back the plaintiff. This in the circumstances stated was 
in Our opinion merely tactical, for, after all that has happened, 
we cannot believe that the first defendant seriously desires that 
the plaintiff should go back to live with him and, in raising the 
plea as stated, was only anxious to avoid the legal conse- 
quences of abandoning his wife. 


The next question is whether the plaintiff's appeal as to 
the rate of maintenance awarded is justified. The plaintiff 
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claimed Rs. 50 a month in the plaint on the footing that 
the property of the family of the second defendant was also 
liable to her claim. This being now negatived, the only 
person against whom she has a claim 1s her own husband the 
frst defendant who had no family property at the date of the 
suit as he had sold what remained of it in 1914 for Rs. 2,000 
to finance his third marriage and to pay advances made for his 
education by his elder brother. The first defendant began life 
as teacher on Rs. 60 and on the date of suit was drawing 
Rs. 108 a month. The Judge has awarded Rs. 100 a year to 
the plaintiff which works out Rs. 8-5-4 a month. We consider 
this award as inadequate in all the circumstances. The plain- 
tiff is the senior wife of the first defendant and is entitled 
having regard to the circumstances of the family to treatment 
as such. The considerations, which determine the rate of 
maintenance to be awarded, have lately been summarised by 
the Privy Council in Mt. Ekradeshwart Bahuasin v. Home- 
shwar Singh,1 in these terms: 


“Maintenance depends upon a gathering together of all the facts of the 
siluation, the amount of free estate, the past life of the married parties and 
the families, a survey of the condition and necessities and rights of the 
members, on a reasonable view of change of circumstances possibly required 
in the future, regard being, of course, had to the scale and the mode of living, 
and to the age, habits, wants and class of life of the parties. In short, it is 
out of a great category of circumstances small in themselves that a safe and 
reasonable induction is to be made by a Court of Law in arriving at a fixed 
sum.” 

That case was in respect of a widow, and in respect ofa 
widow their Lordships adopted with slight additions, not now 
material, the following measure adopted by the Subordinate 
Judge in that case: 

“This sum (of maintenance) would enable the lady to live as faras may 
be consistently with the position of a widow (wife) in something like the 
same degree of comfort and with the same reasonable luxury of life as she 
had (should have) in her husband’s lifetime (household)’’- 

We have added the words in brackets to suit the proposi- 
tion to the case of a wife. It is obvious that the plaintiff 
cannot live in anything like the position of the first defendant’s 
wife on four annas aday. No misconduct of any character has 
been imputed to the plaintiff. Whatever faults may have been 
attributed to her father when she was still a minor, it has been 
found that when she came of mature years and offered to live 


1. (1929) LR. 56 T.A. 182: I.L.R. 8 Pat. 840 - 57 M.L.J. 50 (P.C.). 
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with her husband and requested to be taken into his household 
he declined to do so. The position of a young Brahman wife 
reduced by no fault of hers to the condition of a widow in her 
husband’s lifetime needs no elaboration and it must not be made 
profitable for husbands deserting their wives and marrying 
again, so to say, in revenge in order to spite their former 
wives, todo so. At the same time we have to remember 
that the first defendant has to live by his profession and that 
he had at the time of the trial three children by his third wife 
and may have more. Taking all these things into considera- 
tion, including inter alia the present state of the economic 
depression through which the whole country is passing, we 
think we should be doing substantial justice to both parties by 
increasing the award to Rs. 15 a month from the date of suit. 


We next come to the question of arrears. The learned 
Judge has awarded arrears for three years, 1923 to 1926. In 
1923 there was a written lawyer’s demand for maintenance 
and as we shall show presently from the authorities the plain- 
tiff was clearly entitled to arrears at least as from that date. 
But it has been argued that the plaintiff is entitled to arrears 
for the whole period of twelve years for which the suit was 
brought. In this connection numerous authorities have been 
cited on both sides. For the respondent the contention has 
been that in awarding arrears of maintenance the Court has a 
discretion to limit the period and the lower Court having so 
limited it to three years this Court will not interfere with that 
discretion. For the appellant the argument was that the Court 
has no such absolute discretion irrespective of circumstances 
which might prove abandonment, waiver or estoppel, to limit 
the period of arrears of maintenance but can only, if so satis- 
fied, reduce the rate. We have been referred to numerous 
authorities in this discussion. The respondent’s argument has 
been supported by the decision in Karbasappa v. Kallavai 
followed by Ramesam, J., in Lakshmamma v. Venkatasubbiah2 
and to a certain extent by the Allahabad High Court in 
Mt. Jamwati v. Mt. Maharani? and the unreported decision of 
this Court in Appeal No. 75 of 1922. On the other hand the 
appellant’s argument is sought to be supported by the decision 


eee 


1. (1918) LL.R. 43 Bom. 66 2. (1924) 48 M.L.J. 266, 
3. A.LR. 1931 All, 227. 
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of the Privy Council in Raja Yarlagadda Mallikarjuna Pra- Sobha- 
sada Nayudu v. Raja Yarlagadda Durga Prasada Nayadul and nat CA 
Panchakshara v. Pattammal2 to which one of us was a party; oe 
Srinivasa Aiyar v. Lakshmi Ammal3 a decision of another Nisan hae 
bench of this Court; Pushpavalli Thayarammal v. Raghaviah ater 
Chettyt a decision of Wallis, J., (as he then was) now a _Krishnan 
member of the Privy Council; Subramaniav. Muthammals and mandaa d 
Rangathayi Ammal v. Munuswami Chetty8s and Krishnama- 

chariar v. Chellammalt. We think the better view is that to be 

deduced from the latter catena of cases. In the leading case 

of the Privy Council in Raja Varlagadda Mallikarjuna 

Prasada Nayadu v. Raja Yarlagadda Durga Prasada Nayadul 

it was held by that Court that: 


« although the withholding of maintenance did not necessarily give a 
right to sue for the arrears there was therein a prima facie evidence of 
wrongful withholding, and that such evidence, supported as it was in that 
case by evidence of the Zamindar’s unwillingness to pay for their mainten- 
ance and his denial of thcir rights, led to the conclusion that the withholding 
was proved to be wrongful. The arrears, for the period within limitation, 
were accordingly claimable, and were decreed.” 


eset sscsticn of abandonment or waiver arose in the case. 
ut at page 157 their Lordships state that: 


« it may well be that, if he (the zamindar) had been misled into the belief 
that the claim for maintenance was abandoned and had in consequence not 
set aside any portion of his annual income to meet such a claim, he would 
have had a good defence to the present action.” 


The principle of this and the subsequent decisions appears 
to be that the claim to maintenance which arises when it is 
unlawfully withheld is a legal right. A demand and refusal 
is not necessary to create the right. They are only of eviden- 
tiary value to show that afterwards the withholding must have 
been wrongful or that there could not be any support for the 
theory of abandonment or waiver. In the same way mere 
non-payment of maintenance, though by itself it does not 
constitute the withholding wrongful, is still evidence to show 
that the withholding was wrongful. The only legal answer to 
such a claim is either abandonment or waiver or such conduct 
on the part of the plaintiff as may have misled the defendant 
into thinking that such a claim would not be made thereby 


vi ae ee 


1, (1900) L.R. 27 L.A. 151; LL.R. 24 Mad. 147: 10 M.L.J. 294 (P.C.). 
2. A.LR. 1927 Mad. 865. 3. (1927) 54 M.L.J. 530, 
4. (1913) 15 M.L.T.95. 5, (1911) 21 M.L.J. 482. 
6. (1911) 21 M.L.J. 706. 7. ALR. 1928 Mad. 561, 
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inducing him not to make any provision for it especially as 
maintenance is a provision to be made out of the current 
income of the estate or of the person liable. For the rest the 
discretion of the Court when applied to the grant of arrears of 
maintenance will be found to have either been exercised in 
adjusting the rate at which the arrears have been awarded or 
in limiting the period by inference from facts of an implied 
waiver or abandonment or conduct such as above mentioned. 
The language of the authorities is not in all cases careful to 
make this distinction clear. But the judgments read as a whole 
can be reconciled on the principle suggested. In Panchakshara 
v. Pattammal! the principle of the Privy Council decision was 
followed and repeated where it is stated that: 


‘there is no doubt that the plaintiff’s claim for past maintenance isa 
legal right, and unless adequate grounds are shown for inferring that she has 
waived or abandoned that claim, the defendants cannot escape liability.” 


To the same effect is Srinivasa Atyar v. Lakshmi Ammal. 
At page 541 it is stated that the authorities are clear that unless 
there was any waiver or abandonment of her right to mainten-__ 


‘ance by the widow, she is entitled to maintenance 


death of her husband and also that the waiver cannot , 
necessarily be inferred from the circumstance that she 1s 
living in her paternal home. In Pushpavatht Thayarammal.v. 
Raghaviah Chetiy3 Wallis, J., said: 


« Arrears will be refused only in cases where the person liable to make 
the payment had justifiable grounds for inferring that the claim was 
abandoned ”, : A 


He cites Rangathayi Ammal v. Munuswami Chettyt. To 
the same effect is the decision of another Bench in Krishnama- 
chariar v. Chellammals. 

As against this course of decisions which lays down a 
principle which is logical and easy to follow, there are two 
decisions of this Court following the decision in Karbasappa v. 
Kallava8, which seem to hold that there is some other and 
paramount discretion in awarding or refusing arrears of main- 
tenance. The decision in Karbasappa v. Kallavaé opens with 
the remark that on the point of arrears of maintenance the 
case-law yields no definite principle upon which all cases of 
this kind can be decided. In the next paragraph the Court 





1. A.LR. 1927 Mad. 865 at 867. 2. (1927) 54 M.L.J. 530, 
3; (1913) 15 M.L.T. 95. 4, (1911) 21 M.L.J, 706. 
5, ALR. 1928 Mad. 561. 6. (1918) LL.R. 43 Bom. 66: 


a =- 


-_ 
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affirms the award of three years’ maintenance instead of 
six years which had been demanded on a ground which is 
described as 


“the balance of the most general and shifting considerations, arrived at 
on what must be called rather common sense than any other conclusion upon 
the point before us.” 


We must observe that as that judgment itself says we fail 
to find any definite principle on which it is founded. It is 
possible to uphold the actual decision upon the ground that by 
the widow having heen actually maintained in her father’s 
house and not making any demand during that period the 
Court drew the inference as a fact that the widow abandoned 
her claim. If so, the principle is quite intelligible although 
whether the inference was justified onthe facts or not is a 
matter of opinion. This case was followed by Ramesam, J., in 
Lakshmamma v. Venkatasubbiaht. That decision is also 
intelligible and explicable upon the facts stated by the learned 
Judge. The facts were that a widow whose husband had died 
twenty-seven years ago had made a demand for maintenance 
only three years prior to the suit. In these circumstances said 


the learned Judge: 


“I think a discretion m iains with the Courts, while not disallowing 
totally the arrears claimed b) \e plaintiff, to cut down the period for which 
arrears may be granted.” 


All the exception e can raise to this language is that 
although the facts may nave been sufficient from which a Court 
might infer abandonment of arrears for a period before a 
formal demand, even as to which there is considerable room 
for doubt in view of the decision of the Privy Council already 
referred to, yet the authorities do not establish the foundation 
for any discretion in the Court, in the absence of proof of 
abandonment or waiver or conduct estopping the plaintiff, to 
cut down, in other words to deny, relief to a plaintiff who is 
entitled to it. Reference is made in this decision to the 
unreported case, A. S. No. 75 of 1922. We have examined 
that decision in which no authorities are referred to but 
the facts were that the plaintiff went away from the family 
about nine years prior to the suit. But there was no satisfactory 
evidence that she ever made a demand for this maintenance 
until she filed the suit and then the Court said that considering 
the long time that she kept silent and the fact that she was 
being adequately maintained in her parent’s house she should 


1 (1924) 48 M L.J. 266. 
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not be allowed the whole of the arrears claimed although they 
added that that was not a sufficient reason for disallowing her 
claim in toto. Another ground stated in that judgment is 
that if a demand is made for arrears for a very long 
period the claim may be refused on the ground that the payment 
would be a very heavy burden on a family which has not made 
any provision for the expenditure. We beg respectfully to 
differ from this because the family might have omitted to make 
any provision for maintenance although it had been demanded 
and hardship to the defendant in meeting a lawful claim can 
hardly by itself be made a ground for refusing a right. But 
the decision itself is to be explained and was probably intended 
to be founded upon the inference that by the silence and 
omission to demand, the Court was in a position to infer 
implied waiver or abandonment. These are all the cases which 
have been cited on this point and on the best consideration we 
can give to the subject we are of opinion that the principle as 
to arrears is as we have stated in the earlier part of this - 
paragraph and as laid down in the several cases to which we 
have referred. “rom the | -7 


The really important point in the case is how to apply the 
principle to this case. It is the case that the defendant upon 
whom lies the burden of alleging and proving waiver or 
abandonment or such conduct on the part of the plaintiff as to 
lead to estoppel did not raise the point in explicit terms nor for 
that ground is there any decision upon the point by the learned 
Judge. But the facts are undisputed that the plaintiff, no doubt 
under the advice of her father who is described as a person in 
affluent circumstances by the lower Court, has lived away from 
her husband, practically during all her married life without 
making any claim for maintenance against him who has no 
property which can be charged with the maintenance and whose 
only income is his salary earned by his profession. It is not 
unreasonable in these circumstances to infer, though we are not 
prepared to say that such an inference is necessary in other 
such cases, that the plaintiff has either impliedly abandoned or 
waived the claim for the greater part of the period for which 
arrears are now claimed or at least that her conduct has been 
such to lead the first defendant to believe that he would not be 
called upon to meet suddenly a claim for a large sum of money 
which he would not reasonably be able to pay and which 
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ordinarily he ought to have found from the current income and 
tbe enforcement of which would only lead to the result 
disastrous alike to him and to his wife, of making him a pauper. 
We have therefore come to the conclusion that although the 
principle for which the appellant has contended is sound, the 
application of it to the facts leaves us in the position that the 
learned Judge arrived at a substantially just conclusion when 
he awarded the plaintiff only arrears of maintenance from the 
date of the demand, that is 1923. But having regard to what 
we have said as to the rate of future maintenance the arrears 
will also be at the rate of Rs. 15 a month. 


In the result, the decree of the learned Judge is modified 
to the extent stated above, the date of payment to remain as 
ordered by the lower Court, Ist June, 1929. The appellant 
must pay the second respondent’s (second defendant’s) costs. 
The relationship between the appellant and the first respondent 
being that of wife and husband, they will suffer their respective 
costs of the appeal. 


K. C. — Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. 


[and, on a reference under Cl. 36, Letters patent, Krishnan 
Pandalai. J.] 


Dasureddi, minor by guardian 


Audilakshmi Ammal .. Appellant* (Defendant). 
v. 
M. Venkatasubbammal .. Respondent (Plaintiff). 


Will—Testairix illiterate—Another person signing the will for her in her 
name in her presence and under her direciion—Whether will, in the circum- 
stances, valid in confirmity with S. 63 (a) of the Succession Act (XXXIX of 
1925)—Letters Patent, Clause 36—W hether the referee Judge can pronounce 
judgment without sending back to the Bench the answer to the poini referred. 


Where a will, written bya person other than the testatrix, contained 
at the foot of the will the following words “This scratch....the mark 
of Rangammal”’, and from the evidence it was proved that the writer 
K did so in the presence of the testatrix and under her direction, the question 
arose whether the execution of the will, in the circumstances, by Rangammal 
could be deemed to be in conformity with S. 63 of the Indian Succession Act 
({XXX1XK of 1925). 


(Justice Krishnan Pandalai agreeing wich Justice Sundaram Chetty), 
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91 


Narasimha- 
swami. 


Krishnan 
Pandalai, J. 


Dastreddi 
v. 
Venkata- 
subbammal, 


Dasureddi 


v. 
Venkata- 
subbammal, 


Sundaram 
Chetty, J. 


722 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Held, that if the will was signed by K with the name of the testatrix, 
under the circumstances the execution was sufficient according to S. 63 (a) of 
the Succession Act and could not be said to be invalid because it did not 
contain the signature of K himself. 


Radhakrishna v. Subraya, (1916) ILL.R. 40 Mad. 550: 31 M.L.J. 357; In 
the matter of the petition of Hemlata Dabee, (1882) 1.L.R. 9 Cal. 226 and 
Nirmal Chunder Bandopadhya v. Saratmoni Debya, (1898) I.L.R. 25 Cal. 91t . 
distinguished, 


In the goods of James Clerk, (1839) 2 Cur. 329; 163 E.R. 428; In the 
Goods of Thomas Marshall, (1866) 13 L.T. 643 and Clery v. Barry, 21 L.R. 
(Ireland) 152 at 166 relied on. 


Per Pandalat, J.—The above question being referred toa third Judge 
under clause 36 of the Letters Patent on a difference of opinion between two. 
Judges forming the Bench who heard it, although the referee Judge can pro- 
nounce the judgment in the case itself where there is nothing else to be 
decided cther than the point referred, yet it would not be possible for the 
referee Judge to decide the case where the point referred is only preliminary 
to the decision of points which are not referred; for in such a case obviously 
both under Clause 36 of the Letters Patent and the analogous words to the 
proviso to 5. 98 (2) Civil Procedure Code as now amended, the case has to 
go back to the Bench for decision. 

Appeal against the order of the District Court of 
Chingleput dated the 26th September 1931 and made in O. S. 


No. 1 of 1931 (O.P. No. 72 of 1930). 
Ch. Raghava Rao and S. Rajaraman for appellant. 


T. M. Krishnaswamt Atyar and T. E. Ramabhadrachariar: 
for respondent. 


The Court delivered the following 


JUDGMENTS. Sundaram Chetty, J.—This appeal arices out: 
of a testamentary suit filed by the plaintiff-respondent for the- 
grant of probate of a will dated 22nd July, 1930 and alleged. 
to have been executed by the late Rangammal. Plaintiff is 
Rangammal’s husband’s brother’s daughter. Plaintiff’s bro-. 
ther is the late Subbaroya Reddi, the father of the minor-. 
defendant. According to the case of the Plaintiff, she and her 
elder brother Subbaroya Reddi were living with Rangammal 
after their parents’ death, but after the marriage of Subbaroya. 
Reddi he went over to his mother-in-law’s house and the 
plaintiff alone continued to live with Rangammal throughout.. 
Plaintiff has a daughter Muthiammal. Under the will in 
question (Ex. A), Rangammal bequeathed a debt due to her 
on a pronote amounting to Rs. 4,900 together with moveables. 
worth Rs. 25 in favour of the plaintiff to be held and en joyed 
by her for her life and the remainder to be taken by her 
daughter Muthiammal with absolute rights. Rangammal had. 
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an attack of smallpox some days before the execution of the 
alleged will. She died on 26th July 1930, about 4 days after 
the execution of the will. Defendant resisted the plaintiffs 
claim by denying the genuineness of the will and also urging 
that it was not validly executed by Rangammal, evenif the will 
' be found to be genuine. The learned District Judge found 
both these points in favour of the plaintiff. 

As regards the fact of execution of the will, there is, in 
my opinion, satisfactory proof of the truth of the will. 

[His Lordship then dwelt upon the facts as to the 
genuineness of the will and proceeded. ] 

The next question is, whether the will was validly exe- 
cuted by Rangammal within the meaning of S. 63 of the Indian 
Succession Act, XX XIX of 1925. That section describes three 


modes of execution of a will. Clause (a) runs thus: 
“The testator shall sign or shall affix his mark to the will, orit shall be 
signed by some other person in his presence and by his direction.” 


Under Clause (c) there is the necessity for the attestation 
of the will by two or more witnesses in the manner stated 
therein. In the present case the requisites of clause (c) have 
undoubtedly been complied with. The question is, whether 
Ex. A can be deemed to have been executed in one of the 
modes specified in clause (a). It is clear that Rangammal has 
not herself signed the will. The evidence shows that she did 
not herself affix her mark to the will, for she simply touched 
the pen and asked the scribe to affix her mark to the will. It 
cannot therefore be deemed that the execution of the will 
Ex. A was in either of the first two modes. The point for 
consideration is, whether Ex. A can be taken to have been exe- 
cuted in the third mode specified in cl. (a). What appears in 
the will Ex. A is in this form: “@ésé@0@-rq@swuret wast @” 
(this scratch Rangammal mark). All this was written by 
P.W. 2 and besides him four others have attested the will. It 
is argued on behalf of the plaintiff, that what appears 
in Ex. A can reasonably be taken to be the signature 
of the testatrix written in the hand of P.W. 2 in her presence 
and under her direction. The question is whether this will 
comes under the third mode of execution specified in S. 63, 
clause (a). In this connection, the observations in Nirmal 
Chunder Bandopadhya v. Saratmoni Debyai about ‘signing’ 
and ‘affixing the mark’ are relevant. 


1, (1898) ILL.R. 25 Cal. 911 at 915, 916. 
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“The word ‘signing’ has been held to mean the writing of the name ofa 
person so that it may convey a distinct idea to somebody else that the writing 


indicates a particular individual whose signature or sign it purports to be, 
whereas, a ‘mark’ is a mere symbol and does not convey any idea toa person 
who notices it”. 

Adopting these interpretations, I must hold that the - 
scratch in the form of a line appearing in Ex. A is a mark. 
Along with this mark, the name of Rangammal was also 
written by P.W. 2 with a view to authenticate the will by con- 
veying a distinct idea to others as to who the particular indi- 
vidual was that executed the will. Instead of Rangammal 
herself writing her name, (which she was unable to do) P. 
W. 2 wrote her name for the express purpose of authenticating 
the will in her presence and with her concurrence. As 
observed in Nirmal Chunder Bandopadhya v. Saratmont 
Debyal when somebody else writes the name of the 
testator for him he should write the name or put it in such a 
manner as would lead anybody else to see at once who the 
person was that executed the documcnt. The evidence of 
P.W. 41s that, when the will was read over to Rangammal, 
she agreed to its terms and touched the pen telling the karnam 
(that is, the scribe) to put the mark for her, and that the 
karnam then put the -mark and wrote her name. In cross- 
examination, this witness says explicitly in one portion, that 
she asked the karnam to put her mark and signature for her, 
though in answer to some other question he would say that she 
did not ask the karnam to sign her name. P.W. 3 would say 
that it was written in the document that some one signed for her 
and that was how the karnam read it out. There is no doubt 
that Rangammal asked the karnam to put the mark for her. It is 
equally beyond doubt that the karnam wrote her name, besides 
putting her mark, for the purpose of authenticating the will in 
the presence of Rangammal and with her knowledge and con- 
currence. From the circumstances disclosed in the evidence, 
it can safely be inferred that the writing of her name by P.W. 
2 while putting the mark was one done with her authorisation. 
Vide Ramanamma v. Viranna.2 


The further question is, whether the writing of the name 
of the testator by some other person in his presence and by his 





— 


1. (1898) I.L.R. 25 Cal. 91lat 916, 
2. (1931) 61 M.L..J. 94 at 99 and 100, 
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direction for the purpose of authenticating the will is a mode 
of execution coming within the purview of Cl. (a) of S. 63. 
It is contended on behalf of the appellant, that the third mode 
of execution referred to in Cl. (a) covers only the case of 
some other person signing his own name and not signing the 
‘name of the testator. If this is correct, Cl. (a) should have 
stated that the other person should purport to sign his name as 
proxy for or on behalf of the testator. If some other person 
should simply sign his name without such an indication the 
will would not show who the real executant was. Such a 
signature would be misleading. What is stated in clause (a) 
is simply that the will shall be signed by some other person in 
his presence and by his direction, ~as distinguished from the 
testator himself signing the will or affixing his mark to it. In 
the case reported in (In the matter of the petition of Hemlata 
Dabee)1 the execution of the will was taken to be according to 
the third mode specified above (S. 50 of the Old Succession 
Act I of 1865 being the same as S. 63 of the New Act). In 
that case, the testator was blind and one of the witnesses 
signed the testator’s name at his request by writing out the 
name of the testator and stating that it was by the pen of the 
writer. If the writing of the testator’s name by some other 
person was thought to be not a valid mode of execution, there 
was no deed to enter into the further question whether the will 
contained the attestations of two other persons at least or not, 
and the case could have been disposed of on the short ground, 
that the execution of the will was not in any of the modes 
fixed in S. 50. But the learned Judges evidently treated it to 
be a valid mode of execution and went on investigating the 
further question whether the will was also attested by two 
other persons besides the person who signed the testator’s 
name. That case is, to my mind, not a case of some other 
person signing his own name for the testator. In the case 
reported in Nirmal Chunder Bandopadhya v. Saraimont 
Debya® this ‘question should be taken to have been directly 
decided. The testator was in the habit of using a name stamp 
(a facsimile) as he was unable to read or write. His servant 
who used to keep that name stamp would impress that stamp 
on any document in token of its execution by him. The.same 


a a a ce a a ma a a 


1. (1882) LL.R.9 Cal. 226. 
2, (1898) I.L.R. 25 Cal. 911. 
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process was adopted in a will. The learned Judges held that 
it amounted to the affixing of the testator’s signature by some 
other person within the meaning of S. 50 of Act X of 
1865 and that it was not the mere affixing of the testator’s 
mark. This decision is, in my opinion, an authority for 
holding that the writing of the testator’s name in token of the 
execution of the will by him by some other person in his 
presence and under his direction is a valid mode of execution. 
My learned brother thinks that the execution of the will in 
that case is in the first mode. There are, in my opinion, some 
striking observations in the judgment indicating that the 
learned Judges treated it as the third mode of execution. It 
is stated that the impression of the facsimile of the name of 
the testator is really the affixing of his name. If the testator 
himself attached the facsimile stamp to the will, it would be 
the first mode of execution. But it was the servant who put 
the name stamp, and so, it is a case of some other person 
signing the testator’s name, in his presence and under his 
direction (the 3rd mode). In my view, the opinion expressed 
in Radhakrishna v. Subrayalis to the same effect. In that 
case, the mark of the testatrix was put by some other 
person and her name also was written by the side of the mark 
by the same person, but the person who did so put his signature 
also below that writing. In respect of such a document, it 
was observed that this may amount to a signature by some 
other person in her presence and by her direction within the 
meaning of the section, and, if attested by two witnesses other 
than the signatory it would be sufficient. At page 556, we 
find this passage: 

“ If the signature as distinct from the mark of the testatrix is taken to 
have been affixed by Doraiswamy Aivangar in her presence and by her 
direction, the will fails for want of due attestation”. 

As I understand this passage, the signature therein 
referred to is the name of the testatrix written for her by 
somebody else and not the signature of that other person. The 
wording in causes (@) and (b) of S. 63 is not altogether free 
from ambiguity on this point. But, to say that the third mode 
of execution necessarily means, and is confined only to, some 
other person signing his own name on behalf of the testator, 
would be too narrow a construction and is also against the 








1. (1916) ILL.R. 40 Mad. 550: 31 M.L.J. 357, 
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view taken in the decisions quoted above. I have no doubt 
that, when some other person signs for the testator, by writing 
out the testator’s name in his presence and by his direction, it 
is within the third mode of execution specified in S. 63, clause 
(a) of the Act. In the present case such was the mode of 
execution which can be reasonably inferred from the evidence 
and from a perusual of Ex. A itself. I therefore find, agreeing 
with the learned District Judge, that the wal Ex. A was also 
validly executed. 

In the result, I would dismiss this appeal with costs. 

Pakenham Walsh, J—On the questions of fact I am not 
prepared to differ from the conclusions of my learned brother, 
and will therefore deal very briefly with this aspect of the case. 

[After stating the facts as to the genuineness of the will 
His Lordship proceeded. ] 

But on the legal aspect of the case I regret that, after 
giving my best attention to the matter, I find myself unable to 
agree with the view of my learned brother that the will is 
validly executed. 

The matter has been dealt with in paragraph 5 of the 
judgment of the lower Court. Admittedly the mark was not 
put by Rangammal herself and it is not denied (on the autho- 
rity of Radhakrishna v. Subrayal that if a testator is to 
affix his mark he must actually do so himself. The argument 
before the lower Court merely turned on the point as to 
whether the signature of Rangammal appearing at the foot of 
the will was made by P.W. 2 in her presence and under her 
direction. In the earlier stages of the argument before us the 
ground taken was that this does not amount to her signature 
at all being merely a statement that it was her mark, and that if 
it amounts to her signature the evidence did not prove that she 
had authorised P.W. 2 to make it. But at a later stage in the 
argument a wider question came up whether, even assuming 
that this amounts to her signature and she had authorised 
P.W. 2 to make it, it is in compliance with S. 63 of the Indian 
Succession Act of 1925, the argument being that a person 
signing for the testator must affix his own signature and indi- 
cate that he is signing for the testator. We have first to see 
what the actual words of the section are. S. 63 (a) says: 


« The testator shall sign or shall affix his mark to the will, or it shall be 
signed by some other person in his presence and by his direction”. 


1. (1916) I L.R. 40 Mad. 550: 31 M L.J. 357. 
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Section 63 (b) says: , 


“ The signature or mark of the testator or the Signature of the person 
signing for him, shall be so placed that it shall appear that it was intended 
thereby to give effect to the writing asa will’. 


Section 63 (c). says: 

“ The will shall be attested by two or more witnesses, each of whom has 
seen the testator sign or affix his mark to the will or has seen some other 
person sign the will, in the presence and by the direction of the testator etc.” 

In this case we are not much concerned with S. 63 (c), 
because independently of P.W. 2 who affixed what is contended 
to be the signature and also the mark of Rangammal there 
were two other attestors who saw him do what he actually did. 


Taking S. 63 (a), it is perfectly clear that the word “it” 
there refers to the will. It cannot possibly refer to the 
signature of the testator. Therefore the later clause means 
“the will shall be signed by some other person in his presence 
and by his direction”. Apart altogether from the fact that to 
write down another person’s name pure and simple as a 
method of “signing for another person” 1s quite unknown even 
in an ordinary document, let alone in a will, the plain meaning 
to my mind of “the will shall be signed by some other person 
in his (t.e., the testator’s) presence and by his direction” would 
be that this other person shall put his own signature indicating 
that he is signing for the testator. If the framers of the Act 
had meant otherwise they could easily have worded S. 63 (a) 
thus: 

“The testator shall sign or shall affx his mark to the will, Or his name 
shall be signed by some other person in his presence and by his direction”. 


Clause (b) appears to me to put the matter beyond dispute. 
It says that: 


“the signatuee or mark of the testator or the signature of ihe person 
signing for him shall be so placed that it shall appear that it was intended 
thereby to give effect to the writing as a will.” i 


b 


Now “the signature or mark of the testator ” in the first 
clause means his own signature made by the testator himself 
or his mark affixed by himself. Then follows the third 
alternative, distinctly saying that the signature of the person 
signing for him shall be so placed that it shall appear that it 
was intended thereby to give effect to the writing of the will. 
The words seem to me to be perfectly clear. _ 

I shall now consider the cases which my learned brother 
holds to have taken an opposite view. Taking first the case of 
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this Court, ‘Radhakrishna v. Subrayal: there the testatrix 
touched the pen and gave it to one Doraiswami Aiyangar who 
wrote in Tamil “This X mark of Papathi Ammal” and below 
«this mark was taken by D. V. Doraiswami Aiyangar”. As 
noted above, it was held that the mark not having been affixed 
by the testatrix herself was invalid as a means of execution by 
mark. The execution of the will through the hand of Dorai: 
swami Aiyangar was held to be invalid on the ground that in 
addition to the person so signing for the testator there were not 
two other attestors, as the Act requires, who saw him do so. 
In this case the probate asked for was refused on these two 
grounds and hence the remarks on other points are obster and 
unnecessary for the decision of this case. What are after all 
these remarks? In the first place I may note that the last 
clause of the head-note which runs ‘ Considered as a signed 
will, as it might be, it was equally invalid as the testator’s 
signature was put:by another and there were not two other 
attestors besides the one so signing,’ while it gives a perfectly 
correct idea of the ratio dectdendt, cannot be regarded as an 
exact resume of what their Lordships said on the matter before 
us and goes beyond their actual words. We must turn to the 
judgment itself. There are two remarks bearing on the point. 
The first is (1) ‘‘in this case the testatrix touched the pen and 
gave it to Doraiswami Aiyangar who wrote in Tamil: ‘This 
is the mark of Papathi Ammal. This mark was taken by 
D. V. Doraiswami Aiyangar.’ This may amount to some 
other person signing in her presence and under her direction”. 
It is by no means certain to my mind whether the learned 
Judges mean that it was the name Papathi Ammal or the 
signature D. V. Doraiswami Aiyangar which might amount to 
the signature of some other person signing in her presence and 
under her direction within the meaning of the section. 
Certainly, even on the view I take of the section, there was a 
complete compliance with the section except that two more 
witnesses who had seen D. V. Doraiswami Aiyangar sign for 
the testatrix were required. Even if the construction of their 
Lordships’ words adopted by my learned brother be correct, 
the opinion is a mere hypothetical conjecture on a point on 
which no finding was given or was necessary, the execution 
being invalid for another reason. 





1, (1916) I.L.R, 40 Mad. 550: 31 M.L.J. 357. 
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The other sentence relied on by my learned brother is 


“Tf the signature, as distinct from the mark of the testatrix, is taken tp 
have been affixed by Doraiswami Aiyangar in her presence and by her 
direction, the will fails for want of due attestation”. 


I admit this part of the sentence lends some verbal support to 
his view, but the sentence continues 


“as the section requires that the will should be attested by two or more 
witnesses each of whom must have seen the testator sign or afhx his mark, 
or have seen the other person sign the wil in the presence and by direction of 


the testator’. 
It may equally I consider be argued that “sign the will” in 
the end of the sentence must mean “put his own signature”. 


The whole sentence is not merely hypothetical but the 
present point was not, as I said, under discussion at all. As, 
even on my view, the section would have been complied with 
in substance, had there been two proper attesting witnesses, 
this sentence, even if it had run quite affirmatively thus 


“the signature, as distinct from the mark of the testatrix, affixed by 
Doraiswami A1yangar, is in accordance with the terms of the section, but the 
execution fails for want of proper attestation ”- 

would not have touched the present point at all. In effect 
what the learned Judges say is this: 

“Of the three modes of execution that by affixture of mark is bad in 
this case, and the method of signing, through another person, even if it is 
valid as regards the mere signing, (with regard to which we do not expressa 
positive opinion), fails for want of proper attestation.” 

This case is not therefore, I consider, any authority for 
holding that the meaning of S. 63 (a) and (b) is not what, it 
seems to me, the plain English indicates. 


Next I will take In the matter of the Petition of Hemlota 
Dabee1. This turned precisely on the same question as arose in 
Radhakrishna v. Subraya%. In this case it was held that 
where the testator does not himself sign the will, but some 
other person signs it in his presence and by his direction, then, 
besides this other person, there must be two witnesses who 
must sign the will in the presence of the testator. In that case 
the will was written by the Magistrate’s clerk and was signed 
by seven witnesses. The testator and the witnesses then went 
to the Sub-Registrar’s Office; the Sub-Registrar then requested 
the testator to sign, but he said “ I amblind”. Then one of the 








1, (1882) I.L.R. 9 Cal. 226, 
2, (1916) LL.R. 40 Mad. 550 : 31 M.L.J. 357, 
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witnesses, Chunder Coomar Chatterji, signed the testator’s 
name at his request in the following manner: “ Girish Chunder 
Banerji, by the pen of Chunder Coomar Chatterji of Amelia 5 
and then wrote under this “Identified by Chunder Coomar 
Chatterji, Local Fund Clerk, Ranaghat Sub-divisional Office. 
Chunder Coomar Chatterji, Local Fund Clerk, Ranaghat ”. 
Then followed the signature of the Sub-Registrar. The 
District Judge refused probate on the ground that the witnesses 
had signed before the testator’s signature was affixed at his 
request, and that there must have been two or more witnesses 
who saw Chunder Coomar Chatterji sign for the testator. 
This view was upheld. So in this case the question whether 
the signature required was the name of Girish Chunder 
Banerji or the signature of Chunder Cocmar Chatterji for the 
testator was not discussed nor was the point raised, but even 
if it had been raised the section would have been, on the 
interpretation which I put upon it, satisfied because the name of 
the testator is not only followed by the words “by the pen of 
Chunder Coomar Chatterji, Local Fund Clerk, Ranaghat Sub- 
divisional Office,” but the latter then proceeds to put his 
signature “Chunder Coomar Chatterji, Local Fund Clerk, 
Ranaghat ”. The séction might well I consider have been held 
to have been satisfied in substance even if the first sentence only 
had been there “Girish Chunder Banerji by the pen of 
Chunder Coomar Chatterji of Amelia”. The actual signature 
of Chunder Coomar Chatterji made the compliance with the 
section complete had the necessary attestation been there. 

The last case is Nirmal Chunder v. Saratmont Debyal. 
There the testator for a number of years was, as he was 
unable to write, in the habit of using a name stamp, which 
used to be attached by a servant to any document or paper he 
wanted to sign. He executed a will, and under his direction a 
servant affixed the impression of his name stamp on the said 
document. It was held that the execution of the will in this 
case was proper and came strictly within the meaning of the 
words used in S. 50 of the Indian Succession Act (now 
S. 63). There the learned Judges held that the afhxing of 
the facsimile of the name is not making the mark, but really 
the afhxing the name to the document. 


SSF 
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My learned brother considers that the method of execu- 
tion in that case was held to be signing it through another 
person, 1.2., the third mode; but with respect I differ and 
consider that it was held to be actual signing by the testator 
himself. The learned Judges quote Jenkins v. Gaisford1 
where the Judges indicate that the use of pen and ink is not 
necessary for signing and they say that 


“a person may sign or put his name down by means of types, or, if he uses 
a facsimile for signing his name, he may use it for his signature.” 


(The italics are mine.) There is, no doubt, earlier on the 
page, a sentence which lends some support to the view that the 
writing of the testator’s name by another person is what the 
section requires where the learned Judges say: 


“In the case of somebody else writing for him, it requires that he should 
write the name or put it in such a manner as would lead anybody else to see 
at once who the person was who executed the document.” 


But, as I read the judgment as a whole, the learned 
Judges considered the execution in that case to have been by 
the first mode, namely, the testator signing the will himself. 
Otherwise the remark that pen and ink are not necessary and 
that the person (person here clearly, being testator) may sign 
or put kis name by types or facsimiles seems irrelevant. I 
would also rely on the final words in the judgment 


“Now let us see what the facts..... are. It appears that for a number 
of years Janaki had been in the habit of using a name stamp as he was 
unable to read or write. That name stamp used to be kept by a servant, and 
under Janaki’s direction used to be attached to any document or papers he 
wanted to sign. That being so, it appears to us that the learned District 
Judge was perfectly right in holding that the execution of the will in this 
case Was proper and came strictly within the meaning of the words used in 


S. 50. ” 

If my view of that case is correct, the matter before 
us did not arise, and the sentence which supports the view of 
the law taken by my learned brother is obiter. Even otherwise 
the words of the section appear to me so plain that I should 
feel bound by their natural meaning. Nor does the signature 
of this other person appear to me a mere technical requirement, 
If this other į person puts his own signature, ‘as having signed 

Ls X 
for’ the’ testator at the, a 5 request, in is, resets, and by 
tön ‘his’ gnata indicate 
bis direct on, tis’ Signa fot Only indicaté 
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By ASKEL W.R ing.) 854. 








LXVII] THE MADRAS LAW JOURNAL REPORTS. 733 


his hand. If the mere writing of the testator’s name, without 
anything more, is sufficient, then parties may forge the signa- 
ture of the testator, and subsequently, fearing that it may not 
pass as genuine, may allege that it is not, as it appears to be, 
his name signed by himself but that his name was written on 
the document by some other person in his presence and under 
his direction, and this in spite of the fact that there is no 
indication of anything of the sort in the document. The proof 
would then rest only on oral evidence and it might easily be 
said that this third person was dead or had turned hostile. 


It may be argued that an execution of the testator by 
means of affixing his mark must similarly rest on oral evidence. 
To that I think there is a twofold reply. Firstly, “er necessi- 
tate rerum” if the affixing of his mark by the testator is 
allowed as a means of execution, then the proof must generally 
be oral and the choice lies between disallowing such a method 
of execution altogether and accepting it with its necessary 
infirmities in the way of proof. As a matter of fact there 
might be cases where a forged mark might be proved not to be 
that of the testator by comparison with some uniform mark 
which he had always used. So that it is not quite correct to 
say that the truth or otherwise of execution by mark must 
always depend entirely on oral evidence. 


But where another person is allowed to sign for the 
testator, and the implication of the section clearly is that this 
other person is able to sign his own name, why should the pre- 
caution that his signature must appear be omitted? I there- 
fore do not consider that any argument against the view I take 
of the section can be raised from the fact that execution by 
affixture of mark must in most cases depend on oral evidence. 


If my view on this question of law is incorrect, there 
still remains the second question of law discussed by my 
learned brother whether “this scratch Rangammal’s mark?’ is 
the same as writing Rangammal’sname. The solution of this 
point depends on, whether the words are to be. read asa whole, 
and equivalent to putting the signature of. Rangammal, or in 
parts‘and:-as meaning no inore’ than "a, btatemèt that ‘this is 
Rang’ammal’s mark? ‘Here I apree With my Tealtied: brother, ‘bit 
I would add that the nicety of this distinctis atior dd “i ae 
mind anotherindication why-this-method- of executton- {when 
the party doeS:nat himsel'f-affixivhis mærk} igi pot likely to have 
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been that intended by the legislature as a compliance with the 
third method of signing. Radhakrishna v. Subrayal is not 
of much use to us on this point though it would have been of 
help had Doraiswami Aiyangar not signed his own name. 


An attempt was made to argue that, because at the 
foot of the document P.W. 2 has signed as the writer, this is a 
sufficient compliance with the section, no matter which view of 
the section is taken. This argument certainly cannot be 
accepted. There is no indication in the document that P.W. 2 
signed for the testatrix nor can it even be concluded that 
because at the foot he describes himself as the writer of the 
document, and signs as such, he wrote her name or wrote any- 
thing more than the body of the document. Many documents 
which the executant signs himself are described at the foot as 
being written by the writer who then signs, but that 1s no in~ 
dication that he wrote the executant’s name also. It might as 
well be argued that he either signed for, or wrote the names of 
the attestors which appear above his signature. 


I would also agree with my learned brother that if 
the writing of Rangammal’s name in this manner is sufficient 
execution, there is enough evidence that it was done under her 
direction and in her presence. 


On the view which I take of the first legal point I 
hold that the appeal should be allowed with costs. 


The Court (Sundaram Chetty and Pakenham Walsh, JJ.) 
made the following 


ORDER :—As we are differing on the following question of 
law, viz., 

«Whether the execution of the will (Ex. A), in the circumstances of this 
case, by Rangammal, can be deemed to be in conformity with S. 63 of the 
Indian Succession Act XXXIX of 1925” 
we refer this case under Cl. 36 of the Letters Patent, so that 
His Lordship the Chief Justice may have it posted for 
hearing before another Judge. 


In pursuance of the above Order of reference, this appeal 
came on for hearing before the Honourable Mr. Justice 
Krishnan Pandalai. 





I. (1916) I.L.R. 40 Mad. 550: 31 M.L.J, 357. 
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Ch. Raghava Rao and S. Rajaraman for appellant. 

T. M. Krishnaswami Atyar and T. E. Ramabhadrachartar 
for respondent. 

The Court expressed the following 


Opinion. Krishnan Pandala, J.—The question referred 
to me on account of a difference of opinion between the learned 
Judges who heard this appeal is whether the execution of the 
will, Ex. A, in the circumstances of this case, by Rangammal, 
can be deemed to be in conformity with S. 63 of the Indian 
Succession Act XXXIX of 1925. Reading the two judgments, 
the question on which this difference of opinion arose lies 
within a narrow compass. Both'the learned Judges have held 
that the will Ex. A is genuine in the sense that it was a 
testamentary disposition in fact made by Rangammal 
in her lifetime when she was of sound disposing mind. It is 
in the handwriting of the plaintiff’s second witness Kothanda- 
rama Pillai who is the Village Munsif and Karnam of the 
village, Ulaivetti. The execution of the will which also is in 
the handwriting of Kothandarama Pillai consists of the words 
in Tamil equivalent to the English, “this scratch” the mark of 
Rangammal. It is attested by four witnesses one of whom 
being dead the others have been examined as witnesses 3, ‘4 
and 5. After the attestation there appears the customary 
memorandum by the writer that the willis in the handwriting 
of Kothandarama Pillai, Village Munsif and’ Karnam of the 
Village of Ulaivetti. About the genuineness of all this the 
learned Judges were both satisfied, as was the learned District 
Judge who heard the case in the first Court. The point on which 
they differed was one which had been taken before the District 
Judge, viz., that the execution by Kothandarama Pillai’s writ- 
ing “this scratch — mark of Rangammal” although it was done 
in the presence and by the direction of Rangammal was not 


sufficient execution under S. 63 of the Indian Succession Act. . 


The District Judge overruled it relying on certain Indian deci- 
sions. Sundaram Chetty, J. also relying on the same decisions 
overruled it; but Pakenham Walsh, J. upheld it. 


The point of difference is this: whereas the former learned 
Judge is of opinion that when an execution of a will bya 
-person other than the testator in his presence and by his direc- 
tion takes place it is sufficient for that other to affix the 
signature of the testator himself, the latter learned Judge 


Dasureddi 


v. 
Venkata- 
subbammal. 


Krishnan 
Pandalai, J. 


Dasureddi 


v. 
Venkata- 
subbammal, 


Krishnan 
Pandalai, J. 


736 THE MADRAS LAW JOURNAL REPORTS. [VOL. 


thinks that this is not the effect of the section or of the autho- 
rities relied upon but that a proper execution under the section 
requires that the other person executing the will under the 
direction of the testator must sign in his own name with suff- 
cient indication to show that he has executed it under the 
testator’s direction. The difference of opinion is in short 
about the form of execution by another person executing the 
will under the direction of the testator. There is no difference 
of opinion at all on the facts because as I have said both the 
learned Judges agree with the District Judge that when 
Kothandarama Pillai executed the will he did so in the 
presence and by the direction of Rangammal. 


The difference of opinion being thus narrowed down to 
the form of execution, I may at once share the regret of the 
learned advocate for the propounder of the will here that the 
authorities cited by him before me were not referred to at the 
hearing before the learned Judges because if they were, perhaps 
the reference would have been unnecessary. Before I come to 
them, I may at once say that the three Indian decisions as to 
the effect of which the learned Judges have differed are not of 
much help to decide the point. The case in Radhakrishna v. 
Subrayal was not a decision on the form of execution by 
another person because there the form was sufficient according 
to the view of either learned Judge. There was in that will 
both the name of thè testator and the name of the other person 
written one above the other by‘that other person. This ques- 
tion therefore could not then have been decided. What was 
held was that if that other person’s signature to the execution 
be taken as part of the execution, the will failed because 
there were no two other attestors as required by S. 63 of the 
Indian Succession Act. There were only the other person 
who executed the will and one other attestor. That was the 


. ground of the decision and it is of no help now. 


The case in In the matter of the Petition of Hemlota 
Dabee® was exactly the same. There also there were not 
two other attestors besides the other person who executed the 
will for the testator and on that ground the will was held 
invalid. 





‘1, (1916) LL.R. 40 Mad. 550: 31 ML.J. 357. 
~ 2. (1882) LL.R.9 Cal. 226. 
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The case in Nirmal Chunder Bandopadhya v. Saraimoni 
Debyal was one where the testator, who for a number of years 
was, as he was unable to write, in the habit of using a name 
stamp which used to be attached by a servant to a document or 
paper he wanted to sign, directed that servant to affix the 
name stamp to his will and the question was whether that was 
sufficient execution. It was held that it was on the ground 
that affixing the name stamp was equivalent to signing. It is 
not clear whether the Court held that the signature was affixed 
by the testator himself and treated the servant as a mere 
mechanical aid or whether they treated the signature as having 
been affixed by another person in the presence and under the 
direction of the testator which is the alternative mode provided 
by S. 63 (a). That decision also is therefore not a clear 
authority. It may however be pointed out that the reliance in 
that case on Jenkins v. Gatsford and Thring® appears to be 
hardly justified as supporting the proposition that affixing the 
name stamp is equivalent toa signature. Sir Charles Cresswell 
said that affixing a name stamp is marking and as marking is 
held to be included as a form of execution in the expression 
‘signing’ according to the English Wills Act, marking by 
means of a stamp is sufficient execution. To quote the language 
of the learned Judge: 


«a Whether the mark is made by a pen or by some other instrument cannot 
makeany difference, neithercan it in reason make a difference that a fac- 
simile of the whole name was impressed on the will instead of a mere mark or 
x. The mark made by theinstrument or stamp used was intended to stand 
for and represent the signature of the testator.” 


It is clear therefore that the use made of this decision in 
Nirmal Chunder Bandopadhya v. Saratmont Debyal was not 
accurate. 

But the decisions on the English practice of executing 
wills by others under the direction of the testator upon the 
words of the English Wills Act, S. 9, which are practically 
identical with those of S. 63 of the Succession Act, leave no 
room for doubt that execution by another is sufficient if he 
signs the name of the testator. In Jarman on Wills (VII 
Edition), page 96 it is stated that it is immaterial that the 


other person signed his own name instead of the name of the’ 


testator, meaning that signing the name of the testator is the 
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more approved and common method. To the same effect is 
the statement in Tristram and Cootes’ Probate Practice (17th 
Edition), page 29 where it is stated that 


« When a person signs for a testator by his direction, he may sign either 
the testator’s name or his own name for the purpose of giving effect to such 
direction.” 


The decisions fully bear thisout. In In the goods of James 
Clark) the signature to the will was “signed on behalf of the 
testator, in his presence, and by his direction, by me, C. F. 
Furlong, Vicar of Warfield, Berks”. The question was, as 
the signature did not contain the name of the testator but only 
that of the other person, Furlong, whether the execution was 
good. In answer Sir Herbert Jenner said that 

“ The statute allows a will to be signed for the testator by another per- 
son, and it does not say that the signature must be in the testator’s name; 


here, this gentleman, at the testator’s request, signed the will for him, not in 
the testator’s name, but using his own name.” 


He held that the will was validly executed. Such a ques- 
tion could not possibly arise if it were the law that it was 
essential for the purpose of exccution by another person that 
the signature of the other person must be there and the signa- 
ture of the testator need not be put. This was the converse 
case to the present one. In In the goods of Thomas Marshalls 
the will was signed by another person in the name of the 
testator. The question was never raised that that was not 
enough but the question was whether there was sufficient 
authority for the other person. In Smith v. Harris8 also the 
will was signed by the direction of the testator with the name 
of the testator, Elizabeth Beard; and it never was questioned. 
that the execution was invalid because the signature was not 
of the other person, signing by direction. In Clery v. Barry4 
there are some observations on this subject. It appeared from 
the affidavit of one Maryanne Maguire that at the request of 
the testator, a gentleman 92 years old, she had put his signa- 
ture upon his will. The question was not whether the 
signature by her of the testator’s name would invalidate the 
execution but whether the execution was before or after the 
attesting witnesses had signed. As to the method of other 
persons executing a will by direction of the testator, Chief 
Baron Wallace said: 





1, (1839) 2 Curt, 329: 163 E.R. 428. 2 (1866) 13 L.T. 643. 
3. (1844) 1 Rob. 262: 163 E.R. 1033. 4.. 21L. R. (Ir.) 152 at 166. 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 739 


«The law permits a signature to be either in the handwriting of the testa- 
tor, or in that of another person, if proved to have been affixed by his 
direction. No doubt, when the handwriting of the signature is that of the 
alleged testator, it is more easy to arrive at the presumption (of valid 
execution) than where it is that of another; because proof of direction in 
the former case is often unnecessary ; but once the Court is clearly satisfied 
by evidence that the signature, although not in the testator’s own handwriting, 
was affixed by his direction, I cannot see why the same presumption should 
not apply as if he had written it himself.” 


It is clear that the signature spoken of is of the name of 
the testator although affixed by another person at his direction. 
The principle is that according to the proper construction of 
the words in the English statute corresponding to S. 63 (a) 
‘it shall be signed by some other person in his presence and by 
his direction,’ the proper form of such signature is and has 
always been recognised to be for the other person to sign the 
name of the testator and not his own. It is no doubt usual to 
add that the testator’s signature was made by the other 
person in his presence and by his direction and then for the 
other person to sign. But this is a matter of furnishing 
prima facie evidence that the signature by the other person is, 
as it should be in order to be valid according to the section, 
affixed in the presence of the testator and by his direction and 
does not form an integral part of the signature itself. The 
evidence of presence and authorities might be given otherwise 
than by such an addition to the signature. It is no doubt 
usual and regular to avoid disputes that the other person should 
add when signing the testator’s name that he does so accord- 
ing to the section. The absence of such anaddition however 
does not invalidate the signature of the testator’s name if in 
fact it was made as the law requires in the presence and by the 
direction of the testator. 

In In re Whitley Partners, Limited\, in the case of a 
memorandum of association of a company, some other than one 
of the proper signatories signed on his behalf without the 
addition to the memorandum showing the authority by which 
he was signing. Cotton, L. J. described the signature as 
irregular for it ought to have been “P. Callan by Oakley his 
attorney”. He said that the irregularity will not make the 
signature invalid if there was authority to affix it. 

The Queen v. Justices of Kent? was a case where notice 
of an appeal was signed in the name of the appellant by the 

cn 
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clerk to his attorney. This case also confirms the point 
that according to the practice of lawyers the signature by one 
man at the request of another and on his behalf is usually of 
the latter’s name without the name of the former. 


On the above authorities it is clear that if this will was 
signed by Kothandarama Pillai with the name of the testatrix 
the execution was sufficient according to S. 63 (a) of the Suc- 
cession Act and cannot be said to be invalid because it did not 
contain the signature of Kothandarama Pillai himself. 


On the question whether the writing at the foot of the 
will ‘This scratch the mark of Rangammal” admittedly 
written by Kothandarama Pillai amounts to his signature of 
the testatrix’s name both the learned Judges have agreed that 
it is to be so regarded and I entirely agree. The habit of 
illiterate persons in the Tamil country who can only make 
marks but who wish to authenticate their documents by the 
instrumentality of others is precisely what happened in this 
case. The pen istouched and handed over to the person who 
makes the mark and adds the memorandum that this is the 
mark of the executant. The meaning and object of that Act 
is to authenticate the document as that of the person whose 
name is written. Such being the case there can be no doubt 
as the learned Judges have held that Kothandarama Pillai did 
sign Rangammal’s name to the will. As already stated that 
he did so in her presence and under her direction is proved. 
The will was therefore validly executed and that is my answer 
to the point referred. 





The case having again been set down for being spoken to 
on Friday, the 10th day of November, 1933 and upon hearing 
the Advocates that appeared in the case on the two previous 
days the Court (Krishnan Pandalai, J.) made the following 
further observations :— 


On the above opinion the point has been raised whether I 
should now pronounce judgment in the appeal or send the 
opinion to the Bench for decision by them. It has been 
brought to my notice that in some cases a Judge or Bench to 
whom a point under Cl. 36 of the Letters Patent is referred- 
has pronounced judgment in the case in accordance with the 
opinion of the majority without sending the case to the Bench 
for that decision to be pronounced by them. Although this 
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may be possible in a case like the present, where there is 
nothing else to be decided but the point referred, to enable a 
decision in the case to be pronounced, yet it would not be pos- 
sible for the referee Judge to decide the case where the point 
referred is only preliminary to the decision of points which are 
not referred; for in such a case obviously both under Cl. 36 
of the Letters Patent and the analogous words to the proviso 
to S. 98 (2), Civil Procedure Code, as now amended, the case 
has to go back to the Bench for decision. The matter may 
seem technical in the present case but to be strictly ın accord- 
ance with the procedure which I am persuaded must be the 
same as to both classes of cases I think the opinion I have 
pronounced must go to the Bench for the appeal to be decided. 
It has the advantage of informing the referring Judges of the 
opinion of the third Judge onthe point referred. 


[This appeal coming on for final hearing after the expres- 
sion of opinion of the third Judge, the Court delivered i 
following | 


JupcmMEent.—The aforesaid question having been answered 
in the affirmative, we dismiss this appeal with costs. We think 
fit to fix the pleader’s fee in this appeal at Rs. 75. 


K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—S1IR Horace Owren CoMPTON BEASLEY, Kt., 
Chief Justice anD Mr. Justice KING. 


Narayana Goundan .. Appellant* (Plaintiff) 
vV. l 
Appavu Goundan, minor, by Head 
Clerk, District Munsif’s Court, 
Udumalpet and another .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), SS, 64 and O. 21, R. 83—Attachment of 
properties in execution—Permission by Court to mortgage same properties 
for discharging decree—Execution of morigage—Subsequent atlachment by 
another decrec-holder of the same properties in execution—Sale in execution 

of the second decree-holder's decree and purchase—Whether mortgage can 
prevail as against purchaser in subsequent decree. 


On 2nd May, 1923, certain properties were attached in a suit; on 5th July, 
1923, the judgment:debtor got permission from the Court to mortgage the 
same properties and discharge the decree under O. 21, R. 83, Civil Procedure 
Code. On the 19th July, 1923, another decree-holder attached the same pro- 
perties of the judgment-debtor. On the 19th August, 1923, the mortgage for 
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which the Court’s permission had been obtained was executed. Subsequently 
the properties were brought to sale in Court auction by the second attaching 
decree-holder and was purchased by the 2nd defendant. The suit was brought 
by the mortgagee against the mortgagor, the lst defendant, and the auction 
purchaser, the 2nd defendant. 


Held, that in the absence of confirmation by the Court of the mortgage 
and the issue of acertificate, an essential step inthe procedure as made 
clear by the language ‘ shall’ in sub-S. (2) of O. 21, R. 83, the mortgagee 
could not be considered to have obtained an indefeasible title. Hence the 
mortgage was not binding uponothe auction purchaser because the mere 
permission of the Court under O. 21, R. 83 in one attachment could not affect 
subsequent attachments. 


Such alienations as the one here are the ‘acts of the judgment-debtor 
alone’ and clearly therefore fall under the terms‘ private transfer’ in S, 64 
of the Civil Procedure Code. 

Dattaram v. Gangaram, (1898) I L.R. 23 Bom. 287, followed. 


Miajan Ali v. Rup Chandra Sarma, (1913) 21 I.C. 210, Lakshman v. Ram- 
chandra, A.I.R. 1932 Bom. 301, Madan v. Rebati, (1915) 23 C L.J. 115 and 
Sunkart Sttayya v. Mudaragaddi Sanyasi, (1924) 46 M.L J. 361, distinguished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in Appeal Suit No. 132 of 1927 preferred 
against the decree of the Court of the District Munsif of 
Udumalpet in Original Suit No. 75 of 1925. 

S. Rangaswami and A. C. Sampath Atyangar for M. 
Krishna Bharathi for appellant. 


L. A. Gopalakrishna Atyar and C. D. Venkataramanan for 
respondents. 


The judgment of the Court was delivered by 


King, J.—Two decrees were obtained against one Appavu 
Goundan, a minor, with his mother Konammal as His guardian 
in O. S. Nos. 1114 and 835 respectively of 1922 on the file of 
the District Munsif of Udumalpet. In execution of the first 
(O. S. No. 1114) certain property was attached on 2nd May, 
1923. On 4th July, 1923, Konammalon behalf of her son sought 
for permission under O. 21, R. 83 to mortgage the property 
in order to satisfy the decree. Permission was granted by the 
Court on 5th July, and the mortgage was actually effected in 
pursuance of iton 19th August by Ex. A. Next day (20th 
August) the mortgage money was paid into Court by the 
mortgagee (Narayana Goundan) and the décree ‘in O, cS 
No. 1114 was discharged. Meanwhile, however, on 19th July 
the decree-holder in O; S; No. 835 Had‘als6 attached the same 
Property. and the property was in due course proclaimed and 
‘sold in’ pursuance of the attachment, one Kandasami Chetti 
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becoming the auction purchaser on 8th February, 1924, In 
1925 the mortgagee under Ex. A brought a suit (O. S. No. 75 
of 1925) to enforce his mortgage, impleading Kandasami 
Chetti as defendant 2. Defendant 2 pleaded that the mortgage 
having been executed during the pendency of the attachment 
ordered ın the execution of his decree was by virtue of the 
provisions of S. 64, Civil Procedure Code, not binding on him. 
Both the District Munsif of Udumalpet and the Subordinate 
Judge of Coimbatore on appeal have upheld this contention and 
dismissed the mortgagee’s suit. The mortgagee has accordingly 
filed this second appeal. 


On a mere comparison of dates it is of course obvious 
that the appellant cannot succeed, his mortgage having been 
effected one month later than the attachment in favour of 
defendant 2. But appellant takes -his stand upon the language 
of sub-S. (2) of O. 21, R. 83, which contains the phrase 
‘notwithstanding anything contained in S. 64” and it is argued 


that what this sub-section means is that. once a Court has ° 


granted a certificate to the judgment-debtor authorising private 
alienation no one can make use of S. 64 to attack the title of 
the alienee when the alienation has been effected, or in other 
words, that the mere issue of the certificate was enough to 
render the title of the alienee unassailable. 


It seems to us that this interpretation of the sub-section 
cannot be accepted. The whole of the first portion of that 
sub-section runs as follows :— 


“Tn such case the Court shall grant a certificate tothe judgment-debtor 
authorising him within a period to be mentioned therein, and notwithstanding 
anything contained in S., 64 to make the proposed mortgage, lease or sale.” 


It is clear from this that what is contemplated is the 
situation as it exists at the time of the issue of the certificate, 
and the sub-section must mean that in spite of the fact that the 
property in question has been attached, which would ordinarily 
invalidate any alienation according to the provisions of S. 64, 
yet in these particular circumstances that attachment shall not 
invalidate the alienation made in pursuance of the Court’s 
certificate. We entirely fail to see how the sub-section can 
possibly refer to an attachment made subsequent to.the issue 
of the certificate or ‘affect any claims enforceable under that 
subsequent attachment. That the issue of the certificate is 
itself enough to render the aliénée’s title unassailable is a 
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position which cannot be maintained in view of the proviso 
with which sub-S. (2) ends: 


“ Provided that no mortgage, lease or sale under this rule shall become 
absolute until it has been confirmed by the Court.” 


In the present case there is nothing at all to show that the 
mortgage has been confirmed, and though there is no positive 
finding on this point by either of the Courts below, it seems 
highly probable that there was in fact no confirmation as no 
order of confirmation was produced by the plaintiff. 


It was argued for the appellant that a liberal construction 
ought to be put upon the phrase ‘notwithstanding anything 
contained in S. 64’ as otherwise great hardship would be done 
to the appellant. Why, it was argued, should a mortgagee 
lend his money in perfect good faith and on the strength of a 
certificate from the Court, and then run the risk of losing his 
security because of fhe existence of some second attachment 
of which he had no knowledge? No doubt a mortgagee so 
circumstanced might fairly complain of his ill-fortune but we 
fail to see how this equitable argument can successfully be 
raised in favour of the present appellant. The findings of 
fact are that though the Court passed an order allowing the 
application of the 4th July no certificate was actually issued and 
the use of the word ‘shall’ in sub-S. (2) shows that the issue 
of such a certificate is an essential step in the procedure—and 
further as we have already stated, there is nothing to show 
that the mortgage was ever confirmed. In these circumstances 
the appellant, apart altogether from the meaning of the dis- 
puted clause, cannot plead that he has obtained from the Court 
an indefeasible title. The act of confirmation by the Court is 
as essential as the issue of a certificate and it is here, it seems 
to us, where the unfortunate hypothetical mortgagee who has 
relied upon the Court’s certificate would receive his protection; 
for in an application for confirmation the Court would certainly 
consider the question of a subsequent attachment and could 
refund to the mortgagee the money which he had deposited 
into Court. 

It remains to consider various rulings which have been 
cited before us by appellant’s learned advocate. The first is 
a decision of the Calcutta High Court reported in M tajan Aly 
v. Rup Chandra Sarma}. In that case there was a certificate 


AR a 


1, (1913) 21 I.C. 210, 
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granted by the Court on 15th January, a second attachment on 
24th January and a representation to the Court by the judg- 
ment-debtor, decree-holder and purchaser on 31st January that 
a sale had actually been effected. It was held that this sale 
even though not then formally confirmed could be confirmed at 
any time the purchaser cared to apply for confirmation and 
that it was not invalidated by the attachment. The crucial 
date, viz., the date when the sale was actually effected, is 
nowhere given in this ruling. If this were between the 15th 
and 24th January, as is very likely, the sale could of course not 
be invalidated by the attachment, but it is impossible to cite this 
ruling as appellant’s learned advocate wishes to do, as autho- 
rity for the position that because the certificate was prior to the 
attachment the sale effected in pursuance of the certificate 
(whatever may be its date) cannot be assailed. 


l Next comes Qurban Ali v. Ashraf Ali}. In that case 

some arbitrators made an award that L shọuld sell certain 
property to Q. Later a decree was passed in accordance with 
the terms of this award, and L in compliance with the decree 
executed a conveyance of the property to Q. Between the 
date of the award and the date of the decree the property was 
attached. It was held that the conveyance was not invalidated 
by the attachment as the conveyance being made in pursuance 
of a decree of the Court could not be held to be a private 
alienation. Now in the present ¢ case there was no decree direct- 
ing an alienation but only an order permitting an alienation 
under certain terms. It was attempted to be argued by appel- 
lant’s learned advocate that alienations under O. 21, R. 83 
stood in a class by themselves as quasi-public or quast-private 
alienations, but it is clear from Dattaram v. Gangarams2, which 
is cited in the judgment of the learned District Munsif, that 
such alienations are the ‘acts of the judgment-debtor alone’ 
and clearly therefore fall under the terms ‘ private transfer ’ 
in S. 64. The Allahabad ruling is therefore of no assistance 
to the appellant. 

The -ruling in Lakshman v. Ramchandra’ can also be 
distinguished in the same way for it was there held that a 
mortgage executed by the Court in pursuance of a decree for 
specific performance by A against B was not a private aliena- 





1. (1882) 1L.L.R. 4 All, 219. 
2, (1898) I.L.R. 23 Bom. 287. 3, ALR. 1932 Bom. 301. 
94 
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Narayana tion by B. Sunkari Sitayya v. Mudaragaddi Sanyasil is another 

oundan . . : . 

S w case of an alienation following upon a decree for specific 
Polina performance. Finally was quoted the ruling in Madan v. 
n Rebati?2. It was there held that ; 

ng, J. “ A conveyance of a property executed after its attachment before judg- 
ment by a creditor, in pursuance of a contract dated before the attachment: 
should prevail, inasmuch as it was merely carrying out an obligation which 
Was incurred prior to the attachment.” 


Now it is true that in this case there was no actual decree 
but emphasis must be laid upon the word “ obligation’ and in 
the present case, as already pointed out, the judgment-debtor 
was under no obligation to do anything. 


The appellant can therefore in our opinion derive no 
assistance from the various rulings on which he seeks to rely, 
and, as we have already indicated, the reasonable and natural 
interpretation of the words in sub-S. (2) of O. 21, R. 83 is 
not the interpretation which he asks us to adopt. The appeal- 
accordingly fails and must be dismissed with costs. 

KEC: —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir HORACE OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND MR. Justice KING. 
Kamsala Narasappa .. Appellant* (Plaintiff) 
v. 
Hussain Sab and others .~ Respondents (Defendants). 


Narasappa Registration Act (XVI of 1908), S. 17 (2) (#1t)—Public auction held by 
Official Recewer—Transferdeed executed in favour of highest bidder—Con- 
veyance of promtssory notes and mortgage debts—Deed whether requires 
regtstration—Transfer of Property Act (IV of 1882), Ss. 2 (d) and 54, 

Where the Official Receiver held a public auction and subsequently exe- 
cuted a transfer deed to the highest bidder whereby he conveyed to the latter 
certain promissory notes, mortgage debts, ctc., belonging to the insolvent and 
the sale was later on confirmed by the Civil Court, 

Held, that the transfer deed was not granted in pursuance of any sale by 
public auction by a Civil Officer so as to be exempted from registration 
by S. 17 (2) (xt) of the Indian Régistration Act. 

Held further that the transfer in question was- governed by S. 54 of the 
Transfer of Property Act and consequently required registration. ' 

Basava Sankaran v. Anjaneyulu, (1926) Tala R. 50 Mad. 135: 51 M L.J. 
529 (F.B.), referred to. ° ! spa ee | R A gtg 


‘Appeal against the decree'of the District Court of -Ananta- 
purin Appeal Suit No: 1 of’ 1929 preferred’ against ‘the ‘decree 


v. 
Hussain Sab 





at t tyi 
` Pa w - 
eas 


1. (1924) 46 M.L.J. 361." 1:7 ` 


D 0502. *A955), 28. CL], 115.. 
* Second Appeal No. 105 of 1930. I EL a oes 


i iP) 


` 30thé ugust, 1934. 
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of the Court of the District Munsif of Gooty in Original Suit 
No. 106 of 1928. l 

S. Ranganadha Aiyar for appellant. 

K. Srinivasa Rao for respondents. 

The judgment of the Court was delivered by 

The Chief Justice —The question in this Second Appeal 
is whether a transfer deed (Ex. B) executed by the Official 
Receiver of Cuddappa in favour of the appellant required 
registration. That deed transferred to him promissory notes, 
mortgage debts, etc., belonging to an insolvent which had been 
sold by the Official Receiver in public auction, the appellant 
being the highest bidder. The sale was subsequently confirmed 
by the District Court. The District Munsif held that it did 
not require registration but on appeal the District Judge 
reversed that decision. It is argued here for the appellant that 
by reason of S. 17 (2) (xii) of the Indian Registration Act the 
transfer deed is exempted from registration being a certificate 
of sale granted to the purchaser of property sold by public 
auction by a Civil or Revenue Officer. It is contended that the 
sale by the Official Recciver was a sale by a Civil Officer because 
as it required confirmation of the Court it was the act of the 
Court and the Official Receiver as the Court’s agent was a Civil 
Officer. In our view, that is not a description which can be 
given to an Official Receiver. Ordinarily he is not a Civil Officer 
atalland it isimpossible to suppose that he becomes one merely 
because his acts have been confirmed by the Court. Quite 
apart from this, it is clear that S. 89 of the Indian Registra- 
tion Act does not include a sale by the Official Receiver which 
is nowhere there provided for. Therefore, the transfer deed 
in question was not granted in pursuance of any sale by public 
auction by a Civil Officer and is not, for that reason, exempted 
by S. 17 (2) (xvii) of the Indian Registration Act. On the 
other hand, when reference is made to S. 54 of the Transfer 
of Property Act that provides that a transfer of tangible 
immoveable property of the value of one hundred rupees and 
upwards can only be made by a registered instrument and 
unless this transfer.is one provided for in S. 2 (@)-of the 
Transfer of Property Act which exempts from the provisions 
of the Act any transfer by operation of law or by or in execu- 
tion of, a decree’or order'of a Court of competent jurisdiction, 
the ‘transfer deed in question clearly requires registration. 
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The question of whether’a sale by an Official Receiver in 
insolvency was a transfer coming within S. 2 (d) of the 
Transfer of Property Act was directly considered by a Full 
Bench of this High Court in Basava Sankaran v. Anjaneyulul, 
It was there held by a majority of the Court, Krishnan, J: 
dissenting, that it was not. ‘This transfer not being exempted 
from the Transfer of Property Act, S. 54 of that Act applies 
to it. The transfer deed, therefore, required registration and 
the District Judge was correct in so holding. This Second 
Appeal must be dismissed with costs. 


B. V. V. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


C. Murugesa Mudaliar .. Petttioner* (Defendant) 
v. 
C. Balasundarammal .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), S.10—«The matter im issue”—Two 
suits, one in the City Civil Court and another in the High Court—One suit for 
possession of one item of properties—Dtfferent issues in the other suit regard- 
ing entire property—Later suit whether can be stayed, 


The balance of authority in Madras isin favour of the view that ‘the 
matter in issue’ in S. 10 of the Civil Procedure Code denotes ‘the entire 
subjectin controversy’, 


Where the widow of a deceased man filed a suit in the City Civil Court 
against her late husband’s brother’s son for possession of a certain item of 
property owned by her husband as a divided brother of the defendant’s father 
under a partition deed, and the defendant had filed a suit in the High Court 
previous to the filing of the suit by the plaintiff in the City Civil Court, claim- 
ing all the properties of the undivided joint family consisting of his father 
and his brother, namely, the plaintiff's husband, on the basis that there was no 
partition as the brothers had continued to live together, and the petitioner asked 
the City Civil Court to stay the suit by the widow pending decision of the 
High Court in his own suit against her on the ground that the issue as regards 
the nominal character of an alleged partition raised in the suit in the High 
Court, if settled in his favour would dispose of the suit in the City Civil 
Court and that S. 10, Civil Procedure Code, applied, 

Held, that the order refusing such an application was rightly made as 
S. 10 required that ‘the matter in issue’ in the latter suit should be directly and 
substantially in issue in the earlier, and that the use of this definite article 
suggested that the rule would not apply where only “a matter in issue is 
common”, 


Vellachamy v. Muthiah Chetty, A.I.R. 1927 Mad. 1132, followed, 
Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act praying the High Court to revise the 


PO aa ee ae Pate ie ee ——} 
1. - (1926) I.L.R. 50 Mad. 135: 51 M.L.J. 529 (F. B.). 
* C. R. P. No. 926 of 1934, . 28th August, 1934. 
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order of the Court of the City Civil Judge, Madras, dated 
the 13th February, 1934 and made in C. M. P. No. 350 of 
1934 in O. S. No. 359 of 1932. 


R. Rajagopala Atyangar for petitioner. 
K. P. Raman Menon for respondent. 
The Court delivered the following 


JupGMENT.—There were two brothers Venkatesa Mudaliar 
and Sami Mudaliar. Venkatesa Mudali died leaving a widow 
Balasundarammal who is the plaintiff in O.S. No. 359 of 1933 
filed in April of that year in the City Civil Court. 


Sami Mudaliar also died leaving a son Murugesa Mudaliar 
who is the defendant in that suit. 


The widow’s suit was for possession of a certain item of 
property owned by her husband as a divided brother. She relies 
on a partition deed between the brothers. The defence is that 
the partition deed was nominal and was not acted on and the 
brothers continued to live jointly. 


Murugesa Mudaliar, the defendant in O. S. No. 359 of 


1933 in the City Civil Court, had filed a suit in the High Court 


C. S. No. 99 of 1933 previous to the filing of O. S. No. 359 of 
1933 in the City Civil Court in which he claims that notwith- 
standing the deed of partition he is entitled to all the family 
properties and asks for an injunction against the widow. The 
petitioner asked the City Civil Court to stay the suit in that 
Court pending the decision of the suit in the High Court. The 
application was refused and this Civil Revision Petition has 
been filed against that order. 


The argument of the petitioner is that the issue as regards 
the nominal character of the partition raised in the C.S. 
No. 99 of 1933 in the High Court if settled in his favour will 
dispose of the suit in the City Civil Court and that S. 10 of the 
Civil Procedure Code applies. 


To this it is replied that the subject-matter of the suit is 


not the same, and that there are the issues in O. S. No. 359 of 
1933 before the City Civil Court which do not arise in the suit 
before. the High Court.. _.... -.. -—- : 


— 


It cannot be denied that the subject-matter is different 
{O. S. No. 359 of 1933' being only for one item of property ) 
and that issues arise in O, S. No. 359 of 1933 which. do not 
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arise in C. S. No. 99 of 1933 (vide latter part of issue 1 and 
issues 2, 3 and 4). 

The petitioner relies on a decision of this Court by Phillips, 
J. in Ramachandram Pillat v. Neelambal Achil and on a 
decision by a single Judge in a recent Calcutta case, S. M. Jin- 
nat Bibi v. Howrah Jute Mills Co., Lid.2 He also quotes the 
recent Privy Council case Krishnayya Rao v. Raja of Pitta- 
pur3 as to the meaning of the words “question in issue was 
substantially the same” in S. 33 of the Evidence Act. I do not 
think that this latter case is of any material help in determin- 
ing the meaning of S. 10 of the Civil Procedure Code. It is 
quite possible that evidence in one of these suits might be rele- 
vant in the other but that is not the matter before me. On 
behalf of counter-petitioner is quoted Kota Sreeramulu v. Kota 
Sreeramulu4, a decision by Venkatasubba Rao, J. of this Court 
followed in Kuberan Nambudri v. Koman Nairi by Srinivasa 
Aiyangar, J. of this Court and by Curgenven, J. in Vella- 
chamy v. K.P. A. N. R. Muthiah Chettys. 

As observed by Curgenven, J. in the latter case the state- 
ment of facts in Ramachandram Pillai v. Neelambal Achil 
is not sufficiently explicit to render it clear whether the case 
would have answered to the test laid down by Venkatasubba 
Rao, J. in Kota Sreeramulu v. Kota Sreeramulua that the words 
‘matter in issue’ should be deemed to denote the entire subject 
in controversy. | 

As regards the Calcutta decision Jinnat Bibi v. Howrah 
Jute Mills Co., Lid.2 quoted before me the facts are again not 
sufficiently clear, though there are remarks of the learned 
Judge in that case which go to support petitioner’s contention. 


It has to be noted however that Venkatasubba Rao, J. in 
Kota Sreeramulu v. Kota Sreeramulu4 followed an earlier 
Calcutta case Bepin Behari Majumdar v. Jogendra Chandra 
Ghosh? whereas the recent Calcutta case Jinnat Bibi v. Howrah 
Jute Mills Co., Lid.2 makes no reference to this previous 
Calcutta case nor to any other case decided by any other High 
Court. It is clear therefore that the balance of authority in 
Madras is in favour of the view that ‘the matter in issue’ in 


1. (1922) 16 L.W. 607. 2, ALR.1932Cal.751, 

- 3. (1933) L.R. 60 L.A. 336; I.L R. 57 Mad. J at 12:65 M.L.J. 479 (B.C). 
4. (1922) 15 L.W. 646. 5. (1924) 48 M.L.J. 251. 
6. A.LR. 1927 Mad. 1132, 7. (1916) 36 1.C.641:24 C.L.J. 514. 
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S. 10, Civil Procedure Code, denotes “the entire subject in 
controversy’. Curgenven, J. has also dealt in that case with 
the argument raised before me founded on the omission in the 
present Code of the words “ for the same relief ” which were 
found in the Code of 1882. He says the omission “ although 
it must have been done with the object of widening the rule’s 
application, still only renders it certainly applicable to two 
suits of which the matter in issue is identical although the 
reliefs asked for may differ”. He also points out that S. 10 
requires that “ the matter in issue in the latter suit should be 
directly and substantially in issue” in the earlier, and that the 
use of this definite article suggests that the rule will not apply 
where only “a matter in issue is common”. I respectfully 
agree with his remarks and following the majority of the 
decisions in this Court dismiss the petition with costs. 

K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JuUsTICE MADHAVAN NAIR AND MR. 
Justice PANDRANG Row. 
M.R.M.A.S.P. Ramanathan Chettiar .. Appellant*- ( Respond- 


ent—Defendant) 
U 


Minor Mahalingam Chetti, through his 
next friend Lakshmi Achi (died): Rao 
Sahib R. Krishna Atyar, Official Re- 
ceiver of Ramnad, appointed next 
friend (vide Order, dated 16th January, 
1930, on C. M. P. No. 5710 of 1932) .. Respondent (Pett- 


tioner—Plainttff ). 

Civil Procedure Code (V of 1908), S. 48 (2) (a)—Evemption from bar 
claimed—Whether fraud of judgment-debtor should be proved actually as 
having prevented decree-holder from execution—Whether fraud of judgment- 
debtor could be availed of against his legal representative. 

The mere fact of a fraud having been committed by the judgment- debtor 
can be availed of by the decree-holder for claiming exemption under S. 48 
(2) (a) of the Civil Procedure Code and in order to succeed itis not neces- 
sary for him to show by evidence that on account of that fraud he was actt- 
ally prevented from executing his decree within twelve years from the date of 
the decree. 

Visalatcht Ammal v, Sivasankara Taker, (1881) I.L.R. 4 Mad. 292, declared 
to be good law, 

Seshachalam Chetti v. Rajam Chetty, (1898) 8 M.L.J. 203, dissented from. 

Where a decree-holder attached a decree obtained by the judgment-debtor, 
the Ist defendant, against another, and the 2nd defendant had been recorded 








*C.M.A. No, 215 of 1932, 27th August, 1934, 
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as the legal representative of the deceased 1st defendant in the prior execu- 
tion proceedings of the decree, the fraud proved against the Ist defendant 
could be availed of by the decree-holder against his legal representative, the 
2nd defendant, as the decree sought to be attached was part of the assets of 
the deceased Ist defendant available for execution of the decree in the pre- 
sent suit and had come into the hands of the 2nd defendant as his legal 
representative. 

Abdul Khadir v. Ahammad Shaiwa Ravuthar, (1913) I.L.R. 38 Mad. 419, 
distinguished. 

Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura, dated the 23rd day of December, 
1931 and made in E. P. No. 109 of 1928 (in O.S. No. 77 of 
1911, Additional Sub-Court, Ramnad). 

R. Gopalaswami Atyangar for appellant. 

T. M. Krishnaswami Atyar and T. M. Ramaswami Aiyar 
for respondent. 

The judgment of the Court was delivered by 

Madhavan Nair, J—This Civil Miscellaneous Appeal 
arises out of a petition for execution of the decree in O.S. 
No. 77 of 1911 (on the file of the Additional Sub-Court, 
Ramnad) by attachment of the decree in O. S. No. 153 of 1910. 
(Additional Sub-Court, Ramnad) obtained by the deceased 1st 
defendant judgment-debtor in O.S. No. 77 of 1911. 

The appellant before us is the son of the deceased Ist de- 
fendant. He was a party to the suit as the 2nd defendant when 
the decree was passed and has been since recorded as his legal 
representative in E. A. No. 228 of 1928. l 

The decree sought to be executed was passed on 27th 
November, 1911. The execution application was presented on 
27th July, 1928. Obviously the petition for execution ‘will 
be barred under the twelve years rule contained in S. 48 (1), 
Civil Procedure Code, but the petitioner claimed exemption 
from the bar of limitation under cl. 2 (a) of the same section 
which says: A 

‘Nothing in this section shall be deemed to preclude the Court from 
ordering the execution of a decree upon an application presented after the 
expiration of the said term of twelve years, where the judgment-debtor has, 
by fraud or force, prevented the execution of the decree at some time within 
twelve years immediately before the date of the application,” 

His case being that the judgment-debtor, ihe Ist ient: 
ant, by his fraud prevented the execution of the decree with- 
in twelve years immediately before the date of the application. 
He also contended that the e plea r raised by the 2nd defendant is 
res judicata by reason 1 of the decision,of the Madura, Sub- 
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Court, in E. P. No. 109 of 1928. This latter point, which was 
` decided by the Lower Courtin favour of the appellant, was 
not pressed by the respondent in his arguments and need not 
therefore be considered in this appeal. 


The claim for exemption under S. 48 (2-a) is based on 
the following facts, which are admitted. On 25th October, 
1918, the deceased Ist defendant executed a sale-deed with 
respect to his “Vegaikulam” properties in favour of his friend 
and relation, one Ramaswami Chettiar of Devakottab. This 
was attached by the decree-holder in O. S. No. 65 of 1906 in 
execution of his decree, and, on Ramaswami Chettiar filing a 
claim petition, he, on behalf of all the creditors of the deceased 
Ist defendant, filed O. S. No. 208 of 1919 (Sub-Court of 
Ramnad at Madura) for a declaration that the sale-deed 
executed in favour of Ramaswami Chettiar was nominal and 
was executed with the intention of defrauding his creditors. 
The suit was decreed in favour of the creditors in February, 
1922. The claimant’s appeal against the decree was dismissed 
by the High Court in September, 1927. The decree-holder, 
relying upon the fraudulent alienation of property by the 
deceased Ist defendant, which was definitely established by 
the High Court’s decree on 29th September, 1927, claimed 
exemption under S. 48 (2-a), Civil Procedure Code, on the 
ground that the Ist defendant’s fraud prevented the execution 
of his decree within twelve years before the date of the appli- 
cation and contended that therefore the application is not 
barred by limitation..- 


The second point raised for determination in the Lower 
Court, which runs as tollows, relates to the above contention: 
« Whether this petition is not barred by S. 48 of the Civil Procedure Code 
as the deceased Ist defendant executed the sale-deed mentioned in the petition 
and the decree-holder ın O. S. No. 65 of 1906 filing O. S. No, 208 of 1919 fora 
declaration that the sale-deed was executed by the deceased Ist defendant 
with the intention of defrauding his creditors andit was decided finally in it 
on 23rd September, 1927, that it was so executed,” 


This point was decided in the Lower Court in favour of the 
respondent decree-holder and execution was allowed to proceed. 


The appellant contends that in order to succeed in his plea 
under S. 48 (2-a) the decree-holder must show that the judg- 
ment-debtor has by fraud prevented the execution of the decree 
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and this he cannot be considered to have shown unless there is 
evidence that he actually attempted to execute his decree 
against the property which formed the subject-matter of the 
fraudulent alienation and was defeated in getting execution. 
This argument was presented in another aspect also, namely, 
that the decree-holder, in order to succeed, will have also to 
show that he took steps to proceed against all the other pro-- 
perties of the judgment-debtor before proceeding against the- 
alienated properties in execution. It is only if these conditions. 
are fulfilled that the Court can say, according to the appellant’s 
contention, that the judgment-debtor has by ‘fraud’ prevented 
the execution of the decree..... ” In other words, the 
mere fact ofa fraud having been committed by the judgment- 
debtor cannot be availed of by the decree-holder for claiming 
exemption under S. 48 (2-a), Civil Procedure Code, unless. 
he is able to show by evidence that on account of that fraud 
he was prevented from executing his decree in the manner 
indicated above. 


We will now examine the decisions which have a bearing 
on this question. The earliest decision brought to our notice 
is Visalatcht Ammal v. Stvasankara Takeri. This supports the- 
respondent’s contention completely. The facts as stated in the 
head-note are these: The respondent, as plaintiff in a Small 
Cause Suit in 1867, obtained a decree against the husband of 
the petitioner, since deceased. The decree was kept alive till’ 
13th December, 1876, when the decree-holder brought a suit 
to set aside certain altenations made by the judgment-debtor 
and alleged to be fictitious and fraudulent. Having succeeded. 
in the suit and in rendering the property alienated available 
for attachment under his decree, the respondent again applied. 
for execution in 1879, but not against the property fictitiously 
alienated. Lastly, the respondent applied on September 28,. 
1880, more than-12 years after decree, for execution against 
certain immoveable property of the judgment-debtor, other 
than the property fictitiously alienated in the petitioner’s. 
possession. It was held that the application was not barred by 
S. 230 of the Code of Civil Procedure (corresponding to S. 48. 
of the present Code). This decision shows that fraudulent 
alienation of property constitutes “ fraud” within the meaning: 
of S. 48, Civil Procedure Code. It also shows—and this is 
Vn 


1, (1881) LL.R. 4 Mad, 292. 
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more important—that in order to establish that he was prevented 
from executing the decree by fraud, a decree-holder need not 
have attached the property comprised in the fraudulent aliena- 
tion. The following observations of the learned Judges make 
this point clear :— 

“The decree-holder, as the result of Suit 211 showed, had a right to 
execute against all the properties comprised in it, and if he was obstructed, as 


the institution of Suit 211 shows he must have been in obtaining execution 
against those properties, he was prevented within the meaning of the section.” 


Further on the learned Judges say: 


«The question is not affected by the fact of the application being made in 
respect of property other than that comprised in the Suit 211 of 1877.” 

The last observation disposes of the argument of the 
appellant that it is necessary for the decree-holder to succeed, 
to show that he proceeded against the alicnated properties and 
failed in obtaining execution. In the course of the judgment 
the learned Judges observed: 

“That there was the house in possession of the widow against which 
execution could have been had . . . . . But there is nothing to show 
that this house is sufficient to satisfy the decree.” 

‘ Upon this observation is built up the argument that the 
decree-holder must show that he has proceeded against all the 
other properties of the judgment-debtor available for execution 
before resorting to the alienated properties, and unless he does 
this, he cannot say that he was prevented by fraud from 
executing his decree. This observation only states a fact in 
approval of the conduct of the decree-holder and does not in 
our opinion purport to lay down any principle of law. The 
‘decision, read as a whole, leads to the conclusion that the mere 
fact of a fraud having been committed by the judgment-debtor 
can be availed of by the decree-holder for claiming exemption 
under S. 48 (2-a), Civil Procedure Code. 

The next decision referred to is Seshachalam Chetti v. 
Rajam Chetty!. This decision is by a single Judge and it 
supports the contentions of the appellant. It is stated in the 
judgment that - 

«In order to bring the case within the proviso ta S. 230, two things have 
to be proved. It has to be proved that the judgment-debtor used stratagems 


designed to prevent the execution of the decree, and that the execution of the 
decree was by such means prevented.” 





———$—$—_———— 
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As regards the second point which is the argument urged 
strenuously by the appellant, it must be said that the statement 
is a mere obiter dictum, for the learned Judge himself pointed 
out, “there being no evidence of fraud, it is hardly necessary 
to discuss the second point, vis., whether by reason of the 
debtor’s conduct the execution of the decree has been pre- 
vented”. Still the learned Judge proceeded to discuss the 
point in the next paragraph thus: 

«Ttis obviously not enough to prove fraud at some time during the 
12 years period, because it is quite consistent with such fraud that the decree- 
holder may ata later period have had full facility for executing his decree. 
It must be proved that the non-execution of the decree was brought about by 
the fraud complained of. . . Apparently, there was property which could be 
attached, and the attachment of which was in no way impeded by the debtor. 
The Judge does not find that execution of the decree was, in fact, prevented, 
and no evidence was indicated which could have led him to such a finding ” 

This paragraph apparently supports both the aspects of 
the appellant’s contention, that if there was property which the 
respondent decree-holder could have attached before resorting 
to the alienated properties then it could not be said that he was 
prevented by fraud from executing his decree, and that in order 
to prove that he was prevented from executing the decree he 
must show that the non-execution of the decree was brought 
about by the fraud complained of. 

The next case of importance is the decision in Abdul 
Khadir v. Ahammad Shaiwa Ravuthar1. In that case the 
second argument for the appellant was that even if the finding 
of fraud was upheld, it has not been proved, in the tase that 
the plaintiff exercised due diligence in the execution of his 
decree and that he was prevented by the Ist defendant’s fraud 
from realising the amount due to him. With reference to this 
argument the learned Judge, Sundara Aiyar, J., made some 
observations which are relevant to the question under considera- 
tion. After quoting S. 48, Civil Procedure Code, the learned 
Judge says: 

«Fraud aisome time within 12 years prior to the applicatiog for execu- 
tion being sufficient to entitle the decree-holder to ask for execution, it is 
clear that it is not incumbent on him to show continuous diligence during all 
the time prior to the application. The language of the section also shows clear- 
ly that the decree-holder is not bound to show that, but for the fraud or force 
complained of, he would have realised the fruits of his decree, All that has 
to be proved is that the judgment-debtor, by fraud or force, at some time 
prevented the execution, that is,in my opinion, made the decree holder's 
attempts to execute at the time to which the fraud relates, unsuccessful.” 
OO" 


1, (1911) ILL.R. 35 Mad. 670: 22-M.L.J. 35 
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The first two observations dispose of the argument of the 
appellant that it is necessary for the decree-holder to prove that 
he had been taking steps to execute the decree against other 
properties of the judgment-debtor. The last observation “all 
that has to-be proved, etc.” is relied on by the appellant to show 
that there must be some evidence to prove that the decree-holder 
made attempts to execute the decree but the execution was 
prevented by the fraud of the judgment-debtor; that 1s, he 
proceeded against the alienated properties but failed in 
obtaining execution. It cannot be said that the language is not 
susceptible of this interpretation; but the learned Judge 
distinctly dissents from the judgment of Shephard, J. in 
Seshachalam Chetti v. Rajam Chetty1, which is the decision 
strongly relied upon by the appellant in support of the argu- 
ment that the Cecree-holder should show that he proceeded 
against the alienated properties and failed to get execution. 
Having regard to this fact, we are not inclined to accept the 
interpretation put upon it by the appellant’s counsel. Mr. 
Krishnaswami Aiyar for the respondent says that in the 
circumstances the pdssage only means that the decree-holder 
should show that he had taken some steps to execute the decree 
before he made the application in question, and that, it is not 
disputed, he has done in this case. 


In Mydeen Rowiher v. Meera Rowther2 the learned 
Judges, holding that the decree-holder was not disentitled to the 
benefit of S. 48 (2), Civil Procedure Code, by reason of the 
fraud being long anterior to the date of the last execution, did 
not accept the view of Shephard, J. in Seshachalam Chetti v. 
Rajam Chetty! though they held on the facts that in the cases 
before them the application satisfied the rigid test insisted upon 
by the learned Judge in Seshachalam Chetti v. Rajam Chetty1. 
In Syed Muhamad Rowther v. Somasundaram Chettiar’ Sir 
Abdur Rahim, J. pointed out that it was not necessary for the 
judgment-creditor to prove by positive evidence that but for 
the conduct of the judgment-debtor he would have realised the 
decree, or in other words, that he was actually prevented from 
executing the decree by the fraud complained of. Discussing 
the law on the subject the learned Judge referred to the dictum 





1, (1898) 8M L.J. 203, 2. (1919) 10 L. W. 566. 
3. (1920) 12 L.W. 710. 
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of Shephard, J. in Seshachalam Chetti v. Rajam Chettyl and 
said with reference to it that “it does not appear that the 
authorities on the point were brought to the notice of the learned 
Judge.” Odgers, J., the other learned Judge, pointed out that the 
decision in Seshachalam Chetti v. Rajam Chetty! turned on the 
finding that there was no evidence of fraud in that case, that 
is, that the observation relied on in that judgment had only the 
value of a mere obtter dictum. The decision in Seshachalam 
Chetti v. Rajam Chetty! was also dissented from in Rama- 
nathan Chettiar v. Mohideen Saheb. 


Thus, according to the decisions of our Courts the result 
is this. The decision in Visalatchi Ammal v. Sivasankara 
Laker’ has stood as good law all these years. That decision, 
as stated at the commencement, completely supports the con- 
tentions of the respondent. According to that decision, the 
mere fact of a fraud having been committed by the judgment- 
debtor can be availed of by the decree-holder for claiming 
exemption under S. 48 (2), Civil Procedure Code, and in order 
to succeed it is not necessary for him to show by evidence that 
on account of that fraud he was actually prevented from exe- 
cuting his decree. The decision to the contrary in Sesha- 
chalam Chetti v. Rajam Chetty! relied on by the appellant has 
been dissented from in the various subsequent rulings of this 
Court referred to above and should not therefore be followed. 
It is true that in many cases there will be proof forthcoming to 
show that as a direct result of the fraud the decree-holder was 
actually prevented from executing his decree; it will be so ina 
case where, when proceedings are taken against the judgment- 
debtor, by wilful evasion of arrest or by frauds of a similar 
nature the judgment-debtor is able to prevent the decree-holder 
from executing the decree. It is easy insuch cases to establish 
the connection between the fraud perpetrated by the judgment- 
debtor and the failure of the decree-holder to execute the 
decree on account of the fraud. Cases of this description 
should not be used to restrict the meaning of the expression, 
“where the judgment-debtor has, by force or fraud, pre- 
vented the execution of the decree’. The next question 
is whether the fraud of the Ist defendant can be availed 
of as against the 2nd defendant. It was decided in 





1. (1898) 8 M.L.J. 203. 2. (1924) 47 M.L.J. 428, 
3, (1881) IL.R. 4 Mad. 292, 
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Abdul Khadir v. Ahammad Shaiwa Ravuthar| that the fraud 
committed by one of several judgment-debtors cannot be 
relied on by the decree-holder as against the other judgment- 
debtor or judgment-debtors; but this decision cannot be applied 
to the facts of the present case. The 2nd defendant, as men- 
tioned at the commencement of the judgment, has been 
recorded as the legal representative of the deceased Ist de- 
fendant in the prior execution proceedings of the decree. It 1s 
true that the 2nd defendant cannot be affected by the fraud of 
the Ist defendant in his individual capacity as a judgment- 
debtor in the decree in O. S. No. 77 of 1911; but the decree 
sought to be attached is part of the assets of the deceased lst 
defendant available for the execution of the decree in O. 5. 
No. 77 of 1911 and since this has come into the hands of the 
2nd defendant as his legal representative we think the fraud 
proved against the 1st defendant can be availed of against his 
legal representative, the 2nd defendant. 

For the above reasons, we hold that execution of the 
decree in O. S. No. 77 of 1911 ıs not barred by limitation. We 
dismiss this appeal with costs. : 

KG, Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE VENKATASUBBA Rao. 

Nallasami Gurukkal and others .. Appellants» (Defendants 
1 to 3 in O.S. No. 250 
of 1928, District Mun- 
sif’s Court, Sankari- 
drug, at Salem) 

Uv. 
Sadasiva Gurukkal .. Respondent (Plaintiff 
in do.). 

Religious office—Hereditary archaka right—Aliehation for pecuniary 
advaniage of office-holder—Validiiy—Custom permitting alienation—When 
can be proved—Rule of estoppel—Applicability. 

Hereditary religious offices such as that of an archaka ina Hindu temple 
are inalienable and no custom qualifying this principle can be upheld if the 
alienation amounts to a sale for the pecuniary advantage of the holder of the 
office. The alienation in such a case being opposed to public policy, the 


alienor or his representative is not estopped from contesting the validity of 
the alienation. 


‘1. (1913) I.L.R. 38 Mad. 419 (F. B:). 
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Vurmoh Valia v. Vurmah Kunhi Kutty, (1876) L. R.4 I. A. 76: LL.R.1 
Mad. 235 (P.C.) ; Kuppa Gurukal v. Dorasami Gurukal, (1882) I.L.R. 6 Mad. 
7Oand unreported judgment of the Madras High Court in S. A. No. 484 of 
1929 relied on, 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 32 of 1929 (A. S. No. 158 of 1929, 
District Court) preferred against the decree of the District 
Munsif of Sankaridrug at Salem in O. S. No. 250 of 1928. 


S. Varadachariar for appellants. 

S. S. Ramachandra Atyar for respondent. 

The Court delivered the following 

J UDGMENT.—Mr. Varadachariar in his interesting argu- 
ment has contended that Art. 148 of the Indian Limitation Act 
does not apply, as the hereditary right of an archaka to offer 
worship in a temple is not in the nature of immoveable pro- 
perty asthe lower appellate Court has held; but it is unneces- 
sary to deal with this argument, as, in my view, the plaintiff 
(the respondent) is bound to fail on another ground, with 
which I shall presently deal. On the death of Kalyanasun- 
daram Aiyar, his widow Meenakshi, who succeeded to her 
husband’s turn of worship in certain temples, granted a 
mortgage over that right in 1884 (1.e., about 45 years previous 
to the suit) in favour of the Ist defendant’s father, the 
maternal uncle of Kalyanasundara. The plaintiff, on the 
strength of the deed obtained by him from Meenakshi in 1927, 
seeks to redeem the right of worship that had been mortgaged. 
The trial Court has held, negativing the plaintiff’s contention, 
that he has failed to prove that he is the reversioner and that 
the deed in his favour does not operate as a surrender. As the 
lower appellate Court has given no finding on the reversionary 
right put forward by the plaintiff, I have myself gone through 
the evidence and have come to the conclusion that the trial 
Court’s view is correct; the plaintiff’s oral evidence coupled 
with the mutilated pedigree filed by him is insufficient to show 
that he is the nearest reversioner. 

Then the question arises, Is the alienation by Meenakshi 
in favour of the plaintiff valid and enforceable? In Kuppa 
Gurukal v. Dorasami Gurukall the learned Judges observe, 
and in my opinion rightly, that the effect of the Privy Council 


1, (1882) I.L.R. 6 Mad. 76. 
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quling in Vurmah Valia v. Vurmah Kunhi Kuttyı is. to hold 
that the general rule is, that hereditary religious offices are 
inalienable and that no custom qualifying this principle can be 
upheld, if the alienation amounts to a sale for the pecuniary 
advantage of the holder of the office. In S. A. No. 484 of 1929 
(unreported) this view has been followed and the point fully 
discussed by Sundaram Chetty, J. In the present case, there 
can be no doubt on the terms of the deed that the transaction 
evidenced by it is a sale for consideration, effected for the 
personal benefit of the widow. I am therefore of the opinion 
that the transaction is invalid and cannot be given effect to. 
Mr. S. S. Ramachandra Aiyar for the respondent contends 
that there is a rule of estoppel, which would prevent the Ist de- 
fendant from contending that the office is inalienable. I can- 
not agree. A mortgagee is no doubt estopped from denying 
his mortgagor’s title, but the Ist defendant does not in the 
least-profess to question the title of Meenakshi. Whether or 
not the mortgage in favour of the Ist defendant’s father con- 
ferred on him any title, is not a question with which I am 
now concerned; but I fail to see how it is not open to the Ist 
defendant to contend that the salein favour of the plaintiff is 
invalid and of no effect, being opposed to public policy. I 
must therefore, holding that the alienation in favour of the 
plaintiff is invalid, dismiss his suit. 
` In the result, the Second Appeal is allowed, but I must 
deprive ‘the successful defendants of their costs throughout. 
A most untenable and unjust defence was put forward, that 
Meenakshi had forfeited her right to her husband’s property 
by reason of her unchastity. -For that reason, I direct that 
in .all the three Courts each party shall bear his costs. 


B. V. V. Appeal allowed. 





-w cu me 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :——-MR. JUSTICE CURGENVEN AND MR. JUSTICE 
PAKENHAM WALSH. 


Chathangali Rarichan alias Appu .. Petitioner* (Pett- 
Y, tioner) 
Puvvamparambath Kunhamu and an- ` 
other .. Respondents (Res- 
pondents). 


Limitation Act (IX of 1908), Sch. I, Art. 182—“Proper Couri” —Meaning 
—Interlocutory application made to Insolvency Court— Whether saves limita- 
tion—Step-in-aid of execulion—A pplication if need be made in pending exe- 
cution petition—Provincial Insolvency Act (V of 1920), S. 78 (2)—Scope. 


The expression ‘proper Court’ in Art. 182 of the Limitation Act means 
the Court whose duty it is to execute the decree or order, An Insolvency 
Court, which is a creature of the Provincial Insolvency Act, is a different 
Court from the Court which is to execute a decree obtained independently of 
the Insolvency Act and the mere fact that the Judge is the same person will 
not make the two Courts the same. Consequently an interlocutory application 
made under S. 28 (2) of the Provincial Insolvency Act to the Insolvency 
Court is not an application made to the proper Court so as to save Jimitation 
under Art. 182. 


Semble: The batance of decisions is in favour of the view taken in 
Sankara Nainar v. Thangamma, (1921) T.L.R. 45 Mad. 202:41 M.L.J. 374, that 
an application in order to bea step-in-aid of execution need not be made in a 
pending execution petition. 

Scope of S. 78 (2) of the Provincial Insolvency Act discussed, 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Calicut, dated the 21st June, 1932 in E. P. No. 1480 of 
1932 in S.C.S. No. 234 of 1922. 


C. S. Swaminathan for petitioner. 
Respondents unrepresented. 
The Court (Anantakrishna Aiyar, J.) made the following 


ORDER OF REFERENCE To A Bencu.—The application filed 
by the decree-holder on 17th March, 1932, for execution of the 
decree in Small Cause Suit No. 234 of 1922 has been dismissed 
by the learned District Munsif on the ground that execution of 
the decree is barred by limitation. The learned District Munsif 
held that Execution Petition No. 173 of 1930 should not be 
taken to be a step-in-aid of execution because the defendant 
was an undischarged insolvent at that time. In this revision 








* C. R. P. No. 8 of 1933, 12th January, 1934, 
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petition filed by the decree-holder, it is argued that there was 
an Interlocutory Application No. 424 of 1930 filed by the 
decree-holder on the 23rd July, 1930, for leave to execute the 
decree against the defendant under S. 28 (2) of the Provincial 
Insolvency Act, and that leave was granted to the decree-holder 
on the 26th August, 1930. It is argued by the petitioner- 
decree-holder, that, assuming that Execution Petition No. 173 
of 1930 would not be available as the starting point for limi- 
tation, yet, as Interlocutory Application No. 424 of 1930 was 
filed within three years of final orders passed on Sth January, 
1928, in the previous Interlocutory Application No. 210 of 1927, 
the present application was not barred as it was filed within 
three years from the orders passed on Interlocutory Applica- 
tion No. 424 of 1930. As the respondent is unrepresented, the 
Jearned advocate for the petitioner very properly (and I am 
obliged to him for that) drew my attention to the fact that in 
Kuppuswami Chettiar v. Rajagopala Atyar! it was decided by 
a Bench of this Court that an application to be a step-in-aid 
of execution should be made in a pending execution applica- 
tion. Ramesam, J.’s view to the contrary in Sankara Nainar 
V. Thangamma2 was dissented from by the learned Judges in 
Kuppuswami Chettiar v. Rajagopala Atyar). In Krishna Patter 
v. Seetharama Patter8, however, the learned Judges seem to be 
inclined to hesitate to accept the view indicated in Kuppu- 
swami Chettiar v. Rajagopala Atyar! and remarked that if 
they really had to decide the question they should hesitate to 
accept that decision without further consideration of the matter 
in the light of the decided cases in our Court which have not 
been referred to in the decision in Kuppuswamt Chettiar v. 
Rajagopala Aiyar1. The learned Judges were however able to 
dispose of the matter before them in Krishna Patter v. Seetha- 
yama Patters. Having regard to the observations at page 54 
of Krishna Patter v. Seetharama Patter3 referred to above, I 
refer this Civil Revision Petition to a Bench for disposal. 
At the request of the learned counsel for the petitioner, 
and seeing that twelve years from the date of the decree 
would expire in a few months, the Civil Revision Petition 
will be posted before a Bench next week. 


ce 


1, (1921) LL.R. 45 Mad. 406: 42 M.L.J. 303. 
2 (1921) LL.R. 45 Mad. 202: 41 M.L.J. 374. 
3, (1926) LL R. 50 Mad. 49: 51 M.L.J. 480. 
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[This petition coming on for hearing in pursuance of the 
above Order of Reference to a -Bench, the’ Court (Pakenham 
Walsh, J.) delivered the following ] 


J UDGMENT.—The petitioner in this case obtained a decree 
in Small Cause Suit No. 234 of 1922 on the file of the District 
Munsif’s Court, Calicut. The decree was subsequently trans- 
ferred for execution to the Court of the District Munsif- 
Vayitri. An execution petition, Execution Petition No. 1480 
of 1932, dated 17th March, 1932, was put in and was dis- 
missed on the ground that it was barred by limitation. This 
revision petition has been preferred against that order. -It 
came before Anantakrishna Aiyar, J. and on account of a 
difference in opinion between the view taken in Sankara 
Nainar v. Thangamma! «that an application to be a step- 
in-aid of execution need not be made in a pending execution 
application” and a doubt thrown upon that view in Krishna 
Patter v. Seetharama Patter? he referred the matter to a 
Bench. 

It is necessary to state some further facts. It is not 
disputed that up till the date when Execution Petition No. 
210 of 1927, dated 12th November, 1927, was filed in the 
Court of the District Munsif of Vayitri execution proceed- 
ings had been kept alive. That petition wasdismissed on 5th 
January, 1928, because the judgment-debtor had applied to be 
adjudged an insolvent. The exact date of the insolvency does 
not appear on the records before us but, as it was registered as. 
Insolvency Petition No. 2of 1927, it must have been some time 
between 12th November, 1927 and the close of that year. On 
18th June, 1930, the petitioner put in Execution Petition No. 173 
of 1930 to arrest the judgment-debtor. That petition was 
ultimately dismissed on 26th August, 1930, on the ground that 
no leave of the Insolvency Court had been obtained under S. 28, 
cl. (2) of the Provincial Insolvency Act. Meanwhile, on 
23rd July, 1930, the petitioner applied to the Insolvency Court 
by Interlocutory Application No. 424 of 1930 for permission to 
execute his decree. Leave was granted on 26th August, 1930. 
This was also the date on which Execution Petition No. 173 
of 1930 was dismissed. The next execution petition put in 
was the present one, Execution Petition No. 1480 of 1932, on 





1. (1921) I.L.R.45 Mad. 202: 41 M.L.J. 374, 
2. (1926) I.L.R. 50 Mad. 49: 51 M.L.J. 480, 
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17th March, 1932. That part of the petition which shows the 
previous steps taken is somewhat involved and obscure and on 
one point it is clearly incorrect. The material portion so far 
as it concerns the matter before us is as follows :— 

«Afterwards execution of the decree was applied for in Execution 
Petition No. 210 of 1927 and the decree was sent to the District Munsif’s 
Court of Vayitri at Calicut. Under the orders of the said Court on Execution 
Petition No. 173 of 1930, the defendant was arrested and produced before the 
Court. The surety produced the security bond and caused the defendants to 
put in Insolvency Petition No. 2 of 1927. As discharge was not applied for 
afterwards, the insolvency petition was dismissed.” 

Now it is quite clear that it was not on the petition, Exe- 
cution Petition No. 173 of 1930, that the defendant put in his 
insolvency petition as this is correctly enough described even 
in the application as being Insolvency Petition No. 2 of 1927. 
In the counter the plea of limitation was taken and it 1s clear 
both from the petition itself and from the counter, as well as 
from the way in which the matter was argued before the 
learned District Munsif, that it was Execution Petition No. 173 
of 1930 which was relied on to save limitation. The learned 
District Munsif had dismissed that execution petition as noted 
above on 26th August, 1930, following a Bench decision of this 
Court to which one of us was a party, Ghouse Khan v. Bala 
Subba Rowtherl, viz., that the petition was not in accordance 
with law as leave of the Insolvency Court had not been obtained. 
He held that prior leave must be obtained to institute a suit 
during the pendency of the insolvency proceedings and that 
failure to do so cannot afterwards be cured. On this latter 
point he followed Langiu Pande v. Baijnath Saran Pande3. In 
the revision petition before Anantakrishna Atyar, J. what was 
relied on was Interlocutory Application No. 424 of 1930, which 
petition does not at all appear to have been relied on before the 
Lower Court, and was not even mentioned in the discussion of 
the previous proceedings in paragraph 6 of the present execu- 
tion petition. It wason account of the difference in view 
between Sankara Nainar v. Thangammas and Krishna Patter 
v. Seetharama Patter4 as it affected Interlocutory Application 
No. 424 of 1930, that Anantakrishna Aiyar, J. referred the 
matter toa Bench. Before us a third ground has been taken 


meee IIe 


1, (1927) LL.R. 51 Mad. 833: 53 M L.J. 412. 
- 2, (1906) EL.R. 28 All. 387. 

3, (1921) LL.R. 45 Mad. 202: 41 M L.J. 374. 

4. (1926) I.L.R. 50 Mad, 49: 51 M.L.J. 480. 
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to save limitation, namely, that the petition, Execution Petition 
No. 210 of 1927, was suspended in its operation from 5th 
January, 1928, till 26th August, 1930, when leave was obtained 
by the operation of S. 28 (2) of the Provincial Insolvency 
Act. Whether that ground was at all urged before Ananta- 
krishna Aiyar, J. we do not know. It is not mentioned in his 
order of reference, but it is of course possible that, having 
decided to refer the matter to a Bench in so far as it affected 
the plea of the saving of limitation of Interlocutory Applica- 
tion No. 424 of 1930, he has not thought it necessary to 
discuss a plea based on Execution Petition No. 210. 

There are therefore three questions before us: (1) Whe- 
ther the view taken by the learned District Munsif that 
Execution Petition No. 173 of 1930 could not be relied on 
because, being in its inception illegal, that defect could not 
subsequently be cured by the leave granted by the Court is 
correct; (2) whether Interlocutory Application No. 424 of 
1930 will save limitation; and (3) whether the effect of S. 78 
(2) of the Provincial Insolvency Act will enable the peti- 
tioner to rely upon Execution Petition No. 210 of 1927 to 
exclude the period from Sth January, 1928 to 26th August, 
1930. 

On the first point there is no decision of this Court, either 
before or after, dissenting from the Bench decision in Ghouse 
Khan v. Bala Subba Rowther1 which decision followed In re 
Dwarkadas Tejbhandas8. The only decision of any Court 
quoted to the contrary is another Bombay decision reported in. 
Bhimajt v. Chunilals. This is a decision by a single Judge 
which mentions Ghouse Khan v. Bala Subba Rowther1 but does 
not discuss it. Assuming that the actual point in question was 
here decided, and this is not quite clear, we cannot certainly 
interfere in revision with the correctness of a decision based. 
upon a Bench decision of this Court. 

Next comes the question of Interlocutory Application. 
No. 424 of 1930 which is the matter referred to us, but for 
reasons to be given we think it unnecessary to canvass the 
question whether such an application must be made in a pend- 
ing execution petition. We may say however that the balance 
of decisions in this Court certainly appears to confirm the 





1. (1927) LL.R. 51 Mad, 833: 53 M L.J. 412. 
2. (1915) I.L.R. 40 Bom. 235. 3, A.LR. 1932 Bom. 344. 
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correctness of the view taken in Sankara Nainar v. 
Thangamma!. This was not only that of Ramesam, J. in that 
case (though for some reason in subsequent cases it is only 
his dictum that was referred to) but also that of Spencer, J. in 
the same case. Kunht v. Seshagir12, Annamalat Mudatiar v. 
Ramier3 and Kannan v. Avvulla Hajt4upheld the view that 
there need not be any execution petition pending and in 
Krishna Patter v. Seetharama Patters the matter was not quite 
essential for the determination of that case. The reason why 
we consider it unnecessary to canvass the question actually 
referred to us further is that, looking at the explanation at the 
end of column 3 of Art. 182 of the Limitation Act which states 
‘proper Court” means the Court whose duty it is to execute 
the decree or order, we are clear that Interlocutory Application 
No. 424 of 1930, which was made to the Insolvency Court, was 
not an application made to the proper Court and hence this 
application cannot be invoked at all under Art. 182 of the 
Limitation Act to save limitation. As against this view the 
learned advocate for the petitioner (the counter-petitioner is 
unfortunately not represented before us) argues that under 
S. 5 of the Provincial Insolvency Act the Insolvency Court is 
not a distinct Court but that insolvency is merely a branch of 
the jurisdiction which it exercises in its ordinary capacity as 
some other sort of Court. Reliance is placed by him on the 
expression in S. 5, Provincial Insolvency Act: 

“The Court, in regard to proceedings under this Act, shall have the same 
powers and shall follow the same procedure as it has and followsin the 
exercise of original civil jurisdiction.” 

It is further pointed out by him that while S. 33 of the 
Provincial Small Cause Courts Act specifically lays down that: 


“a Court invested with the jurisdiction of a Court of Small Causes with 
respect to the exercise of its jurisdiction in suits of a civil nature whichare 
not cognizable by a Court of Small Causes shall, for the purposes of this Act 
and the Code of Civil Procedure, be deemed to be different Courts.” 

There is no such provision in the Provincial Insolvency 
Act. Two cases in support of this view are quoted. 
Laxmiram Lallubhai v. Balashankar Venitrameé is a Bench 
decision which held that 


1. (1921) LL.R. 45 Mad. 202: 41 M L.J. 374. 
2, (1882) ILR.5 Mad. 141. 
3. (1908) ILL.R. 31 Mad. 234: 18 M.L.J. 24. 
4, (1926) I.L.R. 50 Mad. 403-52 M.L.J. 1. 
5. (1926) L.L.R. 50 Mad. 49: 51 M.L.J. 480. 
6. (1914) LL.R. 39 Bom. 20. 
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“an application by mortgagee judgment-creditor in execution of his 
decree, opposing the insolvency proceeding of the mortgagor judgment- 
debtor, isa step-in-aid of execution under Art. 179, Sch. I] of the Limitation 
Act (XV of 1877), and Art. 182, Sch. I of the Limitation Act (IX of 1908).” 


But the explanation to Art. 182 which defines what is the 
“proper Court” is not at all alluded to in the judgment and 
this omission 1s pointed out by Rustomji in his Commentary 
on the Act. The other decision is the one reported in Baldeo 
Singh v. Ram Sarup!. Here also the explanation of the 
proper Court given in Art. 182 is not at all referred to. More- 
over in that case this was only one of the two grounds on 
which the bar of limitation was held to be avoided, and the 
other ground appears to have been unassailable, namely, that 
the executing Court itself stopped the transmission of the 
decree to the Collector till judgment in the suit instituted to 
set aside the order on the claim petition had been received. 
Consequently this stay, which the petitioner could not avoid, 
was. held to save limitation. The Bombay High Court has 
itself held in Govinddas Rajaramdas v. Ganpatdas Narotam- 
das? following Nand Kishore v. Sipahi Singhs that even an 
appeal against an order in execution is no application to the 
proper Court under Art. 182 because the Appellate Court is not 
the executing Court. That isa very much stronger case than 
where the application is to an Insolvency Court. In Raghu- 
nandun Pershad v. Bhugoo Lalla it was held that a suit against 
an order in a claim petition was not an application under 
Art. 179 (of the old Act) and consequently would not save 
limitation. It seems to us to be clear that the Insolvency 
Court which is entirely a creature of the Provincial Insolvency 
Act is a different Court from the Court which is to executea 
decree obtained independently of the Insolvency Act, and that 
the mere fact that the Judge is the same person will not make 
the two Courts the same. The learned advocate for-the 
petitioner conceded before us that, had the decree in this case 
been transmitted to some other Court for execution, then the 
Insolvency Court before which Interlocutory Application 
No. 424 of 1930 was filed would not have been the same Court 
whose duty it was to execute the decree, and it can hardly 
be that the mere accident that the decree was or was not 





1. (1922) 19 A.L.J. 905. 
2. (1923) I.L.R. 47 Bom. 783. 3. (1904) LL.R. 26 All. 608, 
4, (1889) I. L. R. 17 Cal. 258, 
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transferred could affect the question whether the Insolvency 
Court before which the interlocutory application must in any 
case have been made was the “proper Court” within the mean- 
ing of Art. 182. We must therefore hold that Interlocutory 
Application No. 424 of 1930 was not made to the proper Court 
-within the meaning of the explanation to Art. 182 of the 
Limitation Act and is not therefore available to save limitation. 


The third point which has been argued before us resting 
on Execution Petition No. 210 of 1927 by invoking S. 78. (2) 
of the Provincial Insolvency Act has now got to be considered. 
S. 9 of the Limitation Act states that “ Where once time has 
begun to run, no subsequent disability or inability to sue 
"stops it,” the sole exception being in’the matter of Letters 
of Administration where the running of the time prescribed 
for a suit to recover the debt shall be suspended while the 
administration continues. The effect of the grant of per- 
mission under S. 78 (2) of the Insolvency Act with regard to 
limitation was considered in Ramaswami Pillai v. Gouindasam 
Naicker1. The learned Judges there held: 

« As we read S. 16 (2) (corresponding to S. 28 (2) of the new Act) of the 
Provincial Insolvency Act, what the order of adjudication effects is notan 
absolute stay, but a direction that before a suit is brought, a condition pre- 
cedent should be complied with, namely, the obtaining of leave to sue from 
the Court. In our opinion, S. 15 of the Limitation Act does not operate to 
save limitation in cases where the suit could have been instituted on comply- 
ing with a preliminary requisite in that behalf.” 

This decision was passed prior to the Provincial Insolvency 
Act V of 1920 and S. 78 (2) is new so that the effect of that 
section did not arise for consideration. In that case the 
adjudication had been annulled and probably under those 
circumstances the decision might have been different had the 
matter been decided under the new Act. Nevertheless the 
reasonings are still worthy of consideration. As regards the 
cases decided after the new Act, in Sita Ram v. Kishan Lal2 
it was held that though S. 78 (2) did not apply to that case 
as the debt was not proved nevertheless some force must be 
given to the proviso to S. 31. That was a case where an appli- 
cation for arrest was made shortly after the cessation of the 
protection order which had been passed, and it was held that 
if the application was made promptly after the cessation of the 





1. (1918) LL.R. 42.Mad._319: 36 M.L.J. 104. 
7 2. A.I.R. 1930 All. 580. 
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protection order the applicant would be entitled to the exclusion 
of the period during which the protection order was in force. 
In another case, Mul Chand v. Rajdhar1, permission had been 
granted under S. 28 (2), but it was found to have been 
impossible to act. It was held that 


“such permission was ineffectual to exclude the unfettered operation of 
S. 78 and that the period between the adjudication and annulment should be 
deducted from the period allowed for limitation”. 


InM. Rk. M. Rama Pillai v. Kasimuthu Nadar? the appli- 
cation was one to execute a decree in favour of the insolvent 


‘and it was held that S. 78 (2) had no application to such 


cases. There are remarks in that case which go to show that 
S. 78 (2) imposes a limitation on S. 9 of the Limitation Act. 
Now it is by no means clear in the present case that there has 
been any annulment of the adjudication order and if there had 
been a clear annulment it is very remarkable that the provision 
in S. 78 (2) should not have been relied on at all in the 
Lower Court nor so far as we can see even before our learned. 
brother Anantakrishna Aiyar, J. It was the duty of the 
petitioner to state clearly in his petition the ground on which 
he relied to save the bar of limitation. It is obvious, ona 
mere comparison of the dates we have quoted, what was the 
bar of limitation which he thought he had to meet and it is 
quite clear that he relied on Execution Petition No. 173 of 
1930 and on nothing else for that purpose. The learned District 
Munsif remarks in his order on Interlocutory Application. 
No. 424 of 1930: 


“The respondent was adjudged insolvent in 1928 and was given six 
months’ time to apply for discharge. He has not applied for discharge. He 
now says that he intends to apply for an extension of time for applying for 
discharge. He has admittedly not applied for any extension till now. I do. 
not see sufficient ground therefore for not allowing the petition, Leave prayed 


for is therefore granted.” 

So it is clear that the failure to apply for discharge was. 
brought to the Court’s notice, and yet it passed no orders 
annulling the adjudication or dismissing the insolvency petition. 
It apparently should have done so and the position would: 
have been much simpler had it annulled the adjudication, 
but it merely gave leave to the petitioner to execute his. 
decree. Even in arguing the case before us no reference was. 
made to the allegation in the execution petition that the insol- 
vency petition had been dismissed nor was it even asserted in 





1. A.LR. 1925 All. 735. 2 ALR, 1929 Mad, 715. 
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this petition that the adjudication had been annulled. On our 
noticing the allegation in the execution petition that the insol- 
vency petition had been dismissed we asked the learned 
advocate for the petitioner whether this was so and he was 
not able to inform us definitely on the point. 


In these circumstances, and especially when S. 78 (2) 
was not relied upon before the Lower Court as a ground 
for saving limitation, we are not prepared in revision to 
interfere, especially by what will be an ex parte order, 
based on a somewhat difficult question of law, when the most 
important fact which would justify such interference, viz., 
that the adjudication had been actually annulled, is not estab- 
lished. It is quite a debatable point whether S. 78 (2) 
will or will not apply when the adjudication has not been 
annulled but ,leave merely granted to a particular person to 
proceed with his remedy in the ordinary Court. Had the matter 
been raised and discussed before the learned District Munsif 
and had he given a decision either for or against the petitioner 
based on S. 78 (2) of the Provincial Insolvency Act the 
position would have been very different, but we feel that at this 
stage it would be unsafe and unwise for us to interfere in 
revision when we are not in possession of the actual facts 
on which this plea in bar of limitation is sought to be raised. 

In the result therefore we are not prepared on any of the 
three grounds alleged before us to interfere in revision with the 
findings of the Lower Court. The revision petition is therefore 
dismissed but with no costs as there is no appearance of the 
counter-petitioners. a 

B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice MADHAVAN NAIR AND MR. 
JUSTICE ANAINTAKRISHNA AIYAR. 

Akavande Mulanhur Vatakethil Kizhakke 

Nayar Veettil, Karnavastri Sreedevi 

Nethiar and others .. Appellants* 

U. l oa i 

Akavande Mulanhur Elayat Vatakke 

Nair Veettil Karnavan Peruvunni Nair 

and others .. Respondents. 

Malabar Law—Moarumakkathayam tarwad property—Mode of division— 

Per stirpes or per capita, 
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* L. P. A. No. 87 of 1931. 22nd February, 1934. 
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Sreedevi _ Paitition of a Marumakkathayam tarwad property under the Malabar 

Nethiar . Law should be according to the number of individuals (per capita) and not 
Beru vinn according to the tavazhis (per stirpes). 

Nair. Narainikuiti Amma v. Achuthankutti Nair, (1918) I.L.R. 42 Mad. 292: 36 


M.L.J. 529, distinguished. 
Sulaiman v. Biyaththumma, (1916) 32 'M. L. J. 137 (P. C.), explained. 
Judgment of Curgenven, J.in S. A. No. 713 of 1920 reversed. 


Appeal under S. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Curgenven, dated the 
16th September, 1931, in S.A. No. 713 of 1930 preferred to the. 
High Court against the decree of the Court of the Subordinate 
Judge of Ottapalam in A. S. No. 77 of 1928 (O. S. No. 266 
of 1925, District Munsif’s Court of Ottapalam). 

T. R. Ramachandra Atyar, K. Kutti Krishna Menon and- 
M. Chinnappan Nair for appellants. 

B. Sitarama Rao, S. Venkatachala Sastri and N-R. Sesha 
Aiyar for respondents. 
~ The Court delivered the following 

Madhavan Jupcments. Madhavan Nair, J—Plaintiffs are the appel- 
Nair, J. lants. The suit out of which this Letters Patent Appeal arises 
was instituted by the plaintiffs for partition and recovery of 
their share of the plaint properties, together with mesne profits. 
The properties belonged to one Kunhu Nethiar who was the 
last member of a tarwad. The relationship of the parties will 
appear from the following genealogical table found in the 
Munsif’s judgment :— 


‘CHumM™MU NETHIAR 





Ittiydehi Kummlni Nethiar 
Nethiar | 
Kunhu | | | 
Nethiar. Ist Defendant 1st Plaintiff 2nd Defendant 
| | 





3rd Heft 4th Deft. 5th Deft. 
Defts. k to 10. ) 





2nd Pidintift Sth Hig. 6th Pig. - Kunhikavu 
Nethiar 


Piffs. 4 and 7 to 9. Plffs. l, to 16. Plffs. , and 10 to 13. 
` The -plaintiffs and defendants 1 to 10 are the descendants 
of Kummini Nethiar who was the deceased Kunhu Nethiar’s 
mother’s sister. Kummini Nethiar died leaving three children, 
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the 1st defendant and the 1st plaintiff, daughters, and the 2nd 
defendant, a son. 1st defendant’s descendants are defendants 
3, 4, 5and 6to 10. The Ist plaintiff’s descendants are plaintiffs 
2, 5, 6, 4, 7 to 9, 14 to 16, 3 and 10 to 13. The descendants 
of Kummini Nethiar divided themselves on per capita basis 
into three branches consisting of the plaintiffs, defendants 1 
and 3 to 10 and the 2nd defendant by a deed of partition. 
Kummini Nethiar was the last to divide from the branch of 
the deceased Kunhu Nethiar. It is not now disputed that the 
heirs to Kunhu Nethiar’s properties are the three divided 
tavazhis descended from Kummini Nethiar. 


The plaintiffs form an undivided group of 16 members. 
They claimed that the properties of Kunhu N ethiar should be 
divided into 26 equal shares of which 16 shares should be 
allowed to their branch. Defendants 1 and 3 to 10 and the 2nd 
defendant claimed that the properties should be divided into 
3 equal shares and that one share should be given to each of the 
branches. The contest between the parties relates to the question 
whether the division of the properties should be per captia, as 
contended for by the plaintiffs or per slirpes as contended for 
by the defendants. If the plaintiffs’ contention is accepted, 
they will be entitled to a larger share of the properties than 
they would get according to the defendants’ contention. 


The learned District Munsif held that the division of the 
properties should be per stirpes and not per capita and passed 
a decree on that basis. This was set aside by the learnéd 
Subordinate Judge who held that the partition should be per 
capita and not per stirpes. In Second Appeal the decision of 
the learned Subordinate Judge was set aside and that of the 
District Munsif was restored by Curgenven, J. This Letters 
Patent Appeal is against his judgment. 


The variations of opinion noted above show that the 
question whether the partition of tarwad property under the 
Malabar Law should be according to the tavazhi (per stirpes) or 
according to the individuals (per capita) is not quite an easy 
one to decide. This difficulty arises from the fact that com- 
pulsory partition is not allowed-tnder the Malabar Law; and 
so necessarily, there are no decisions directly bearing on the 
point. Curgenven, J. based his decision on the. following 
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observation of the learned Judges in Narainikutti Amma v. 
Achuthankuttt Nairi that 


“The authorities show conclusively that partition per stirpes, or what 
comes to the same thing, partition by tavazhis, has, to say the least, a greater 
body of authority in its favour than partition per capita” 


In that case it was held that members of a Malabar tarwad 
who were minors when a partition was made with the consent 
of all the adult members at the time, cannot upset the partition 
on the ground that the division was per stirpes, namely, by 
tavazhis, and not per capita. This decision cannot in my 
opinion be understood as deciding that partition under the 
Malabar Law of tarwad properties should be per stirpes and 
not per capita. What was decided was only this, that a parti- 
tion which* was effected with the consent of all the adult 
members cannot be said to prejudice those who were minors 
at the time of the partition, on the mere ground that the 
method of partition adopted was per stirpes and not per capita. 
This appears to be clear from the reference made in the judg- 
ment to the decisions in Veluthakkal Chirudevi v. Veluthakkal 
Tarwad Karnawan Kelappan Nairz and Yechuri Ramamurthi 
v. Yechuri Ramammas. In the former case Sankaran Nair, J. 
observed : 

“Such a partition would ordinarily be binding on the minors, but if on 
attaining majority they are able to show that they have been prejudiced, that 
partition could be reopened etc.” 

In the latter case it was pointed out that “the partitions 
effected by the adult members of the family are binding on the 
minor members in the absence of negligence or fraud”. In 
another decision of this Court relied on by the Respondents 
(in S. A.)—Appellants, A. S. No. 237 of 1918, which was 
apparently not brought to the notice of Curgenven, J., the 
impropriety of partition agreed to by all the adult members 
was once again raised by the members who were minors at the 
time of the partition not on the ground that the partition 
effected was per stirpes but on the ground that it was per capita 
when it should have been per stirpes. The learned Judges 
repelled this contention and made the following observations 
which show the exact scope of that decision and also of the 
decision in Naratwntkutit Amma v. Achuthankuttt Nair! referred 
eee... aa ee 

1. (1918) I. L. R. 42 Mad. 292: 36 M. L. J. 529, 
2. (1916) 31 M.L.J. 879. 3. (1915) 30 M.L.J. 308. 
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to in their judgment: 

“The appellants contended that the partition was improper because the 
division was per capita when it should have been per stirpes. There is no rule 
that a partition per capita is bad on that account alone. It must be left largely 
` to thelparties to a partition to decide how far it should be per capita and how 
far per stirpes. No rigid rule can be laid down on the point. As partition can 
only be effected by consent of parties, it will be a serious obstacle ın the way 
of partition if any rigid rule is laid down as contended. We are of opinion 
that there is no rule that a partition per capita should be considered as an 
improper partition by itself.” 

The substance of the two decisions read together is only 
this, that the minors at the time of partition on attaining 
majority cannot claim to set aside the partition on the ground 
that the partition effected was per stirpes or per capita; they 
will have to show real prejudice to set aside the partition, and 
the adoption of either of the above methods, which can have 
been according to law only by the consent of all the members, 
cannot be said to prejudice them. Viewed in this light, neither 
the decision in Naratwntkutit Amma v. Achuthankutit Nair! nor 
the decision in A. S. No. 237 of 1918 helps us in this case. The 
same may be said about the decision in S. A. No. 656 of 1922. 
In that case the observations already quoted from Narainikuttt 
Amma v. Achuthankutit Nair! were used to support the pro- 
position that as a male cannot found a tavazhihe must be ex- 
cluded from the division altogether. It was held that the 
learned Judges in Naraintkutts Amma v. Achuthankutti Nair. 
did not mean any such thing. In Sulaiman v. Biyaththummat? 
the Judicial Committee observed in a case from Malabar in 
which the parties were governed by the Marumakkathayam 
Law: 


«Tt is true that for the purpose of arriving at the proper mode of division 
there is a reference to the thr ee stocks of descent, Bavumma, Kunhi Kathiya 
and Thaki, but this was so of necessity, and was merely an application of the 
rule that division for the purpose of partition is stirpital, though, as between 
the members of any one class, it is capital.” 


These observations relied on by both parties in support of 
their respective arguments are not conclusive on the question 
that we are called upon to decide, that question not being 
before their Lordships and their observations having been 
made with reference to the mode of division adopted in a razi 
petition referred to as Ex. XLII in the suit. The decision in 
Chathnath Iluvapad: Ammu alias Madhavi Amma v. Chath- 
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2. (1916) 32 M.L.J. 137 (P.C.). 
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nath Kunhunnt Menon! does not deal with the question under 
consideration. This being the state of the authorities, and there 
being no evidence as to custom, which if available would be 
the deciding factor, we have to arrive at our conclusion on the 
general principles underlying the Malabar Law. There are no 
doubt passages in Wigram’s book (page 6) on Malabar Law 
and in Strange’s Manual of Hindu Law (see S. 389) which 


may support the contention that partition must be per stir pes 


and not per capita. The views of these and other writers were 
examined by Sundara Aiyar, J. in an article on “Topics of 
Malabar Law” appearing in 9 M. L. J. 135 at 140 (Jour.). 
In that article the view is propounded that division is made 
not per stirpes but per capita. With this view I agree. 
Mr. Strange’s observation that the basis of such a division 
would be according to the tavazis or branches of the 
family does not mean necessarily that the property given to 
the members of the tavazis on partition is not allotted per 
capita. Mr. Wigram refers to a decision of 1810 by the Pro- 
vincial Court of Western Division but the decision not being 
available weight cannot be given to the author’s statement that 
partition is made per stirpes and not per capita. The opinions 
referred to are no doubt entitled to consideration but they can- 


‘not be given the weight of decisions of Courts of law. Having 


regard to the fact that there are no reported decisions either 
way, the question has to be decided, as already stated, on the 
general principles underlying the Malabar Law. 

In this Court Mr. Sitarama Rao raised anew point of law 
which was not raised at any previous stage. I will deal with 
it first. It will be observed that the properties sought to be 
divided belonged to the deceased Kunhu Nethiar and the 
present claimants claim it as her heirs. It is argued that the 
cage being one of collateral succession, the nearest heirs entitled 
to it are the 1st defendant, the 1st plaintiff and the 2nd defend- 
ant and that-the claims of the others being claims of people 
more remote should be rejected. This would be so according 
to the Hindu Law, but the question has not been raised or 
decided under the Malabar Law. In support of his contention 
Mr. Sitarama Rao referred us to Krishnan Nair v. Damo- 
daran Nair? in which it was decided that self-acquisitions ofa 

ee rrr ree eer ee 
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female member of a Marumakkathayam tarwad do not lapse 
on her death to her tarwad, but descend to her tavazhi, which 
will be her issue if she has any, and in the absence of the 
issue her mother and her descendants. In this case, as pointed 
out by Sadasiva Aiyar, J. in Manjappa Ajri v. Marudevi 
Hengsul and as will appear clearly from the judgment in the 
case itself, the learned Judges had in contemplation, ‘only two 
alternatives, namely, inheritance by all the members of the 
larger tarwad or inheritance by all the members of the 
smaller tavazhi and not a third alternative, namely, inheritance 
by those members only of the smaller tavazhi who were nearest 
in blood relationship to the deceased”. Having regard to the 
terms of reference to the Full Bench which was, “whether the 
seli-acquisitions of a female member of a Marumakkathayam 
tarwad would on her death lapse to her tarwad of which she 
was a memberor whether they would descend to her nearest 
heirs (the italics are mine) or her tavazhi,” Sankaran Nair, J. 
said “the reference also suggests whether the nearest heirs take” 
and “this, if intended to refer to a class of heirs other than the 
tavazhi, may raise another question”. It is this observation 
which was made the basis of his argument by the 
learned counsel; but in the judgment there is no further 
reference to it; and Sundara Aiyar, J. uses the ex- 
pressions ‘nearest heirs” and “tavazhi” indiscriminately to 
mean the same thing. In Manjappa Ajriv. Marudevi Hengsul 
a female member of an Aliyasanthana family died issueless 
leaving self-acquired property. There was no issue of her 
mother then living, and the only relations the deceased left 
behind her were her own deceased mother’s sister and the issue 
of another sister of her mother. It being contended that the 
sole heir was the deceased’s mother’s sister as being the nearest 
relation to her to the exclusion of the other members of the 
branch to which the deceased belonged at the time of her death, 
it was held that under Aliyasanthana law all the members of 
the nearest non-extinct branch to which the issueless deceased 
belonged at the time of her death (namely, her maternal 
grandmother’s descendants) are entitled to succeed and not 
only one of them, namely, her mother’s sister who is nearer in 
degree than the others. This decision is relied on by Mr. 
Ramachandra Aiyar to show that nearness in degree of 


a 
1. (1915) IL R.39 Mad. 12: 30 M.L.J. 204. 
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relationship is not countenanced by the Malabar Law in a case 
of collateral succession. Beyond making this reference to the 
arguments on this question I do not think it is necessary to 
deal with the point any further asin my opinion the respond- 
ents should not be allowed to raise this question which is 
altogether a new one, at this late stage of the case. 


We should deal with the case as 1t was dealt with through- 
out as if the property sought to be divided was the property 
which belonged to the tarwad of the plaintiffs and defendants, 
the question being whether in partitioning them the division 
should be per stirpttal or per capital. The difficulty in 
accepting Mr. Sitarama Rao’s contention that division should 
be per stirpes is that the 2nd defendant cannot constitute a 
tavazhi by himself. “A ‘tavazhi’ means a woman and her 
descendants in the female line.... A female without issue 
ot a male belongs to the tavazhi consisting of his or her 
mother and the mother’s descendants in the female line; and 
when it is said that the property of that person descends to 
his or her tavazhi, it is meant that it devolves on this body of 
persons.” See Krishnan Nair v. Damodaran Nairi. It the 
appellant’s contention is accepted, then it will follow that ‘the 
one-third share which is claimed to be his portion of the pro- 
perties will not go exclusively to himself but will have to be 
shared with a body of persons stated-ahove as constituting his 
tavazhi. This conclusion is not acceptable to the 2nd defendant. 
The law is well settled that the properties of a Malabar tarwad 
belong to all the members constituting the tarwad. Each 
member of the tarwad is a co-owner of the properties along 
with the other members and on his co-ownership depends 
amongst other rights his right to be maintained by the karna- 
van and his right to a share of the properties if a partition 
were made and the tarwad is broken up by common consent. 
In suits for maintenance each individual can claim mainte- 
nance for himself or herself and as a rule a per capita share is 
allowed to the claimant by the Court. If the right to partition 
is based on co-ownership of the tarwad properties, then I fail 
to see how on principle such co-ownership can be enforced 
except by ordering per capita partition as is done in the case 
of maintenance. Partition according to tavazhis being fraught 


- with difficulties with respect to a male who cannot be the root 
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of a tavazhi, as in the present case, the only alternative is to 
hold that partition of the tarwad properties should be per 
capita. And this was the opinion of the learned Subordinate 
Judge. On principle we cannot see any escape from this con- 
clusion. In the Cochin Report on Marumakkathayam Legisla- 
tion it is stated that according to the customary law partition 
is per capita and not per stirpes. (See paragraph 157 at page 
41 of the Report of the Nair Regulation Committee, 1095.) 
In the absence of any binding decision of this Court we hold 
that the plaintiffs are entitled to claim partition per capsta. 

For the above reasons we set aside the decision of the 
learned Judge and restore that of the Subordinate Judge. The 
plaintiffs will get all their costs in the High Court. 

Anantakrishna Aiyar, J.—I agree. 

Kummini Nethiar was divided from her elder sister Itty- 
achi Nethiar. Kummuni had two daughters (the Ist defend- 
ant and the Ist plaintiff) and one son (the 2nd defendant). 
Defendants 3, 4 and 5 are the children of the Ist defendant, 
and defendants 6to 10 are the children of the 4th defendant. 
Plaintiffs 2, 5, 6 and the mother of plaintiffs 3 and 10 to 13 
are the children of the Ist plaintiff, the other plaintiffs 4 and 7 
to 9are the children of the 5th plaintiff, and plaintiffs 14 to 16 
are the children of the 6th plaintiff. Kummini Nethiar is 
dead. Ittyachi died leaving her daughter, Kunhu Nethiar. In 
1920 Kunhu Nethiar died leaving some property, and the 
question is which of the parties to the present suit are entitled 
tothe same. Kummini Nethiar died before 1908. In 1908 
the plaintiffs and the defendants divided the properties of their 
tarwad among members of three branches consisting of 
(a) plaintiffs; (b) defendants 1 and 3 to 10; and (c) the 2nd 
defendant. The partition was effected on per capita basis; the 
2nd defendant was given one share; the plaintiffs were given 
as many shares as there were members in their branch, and so 
also defendanis 1 and 3 to 10. Kunhu Nethiar died in 1920. 

The plaintiffs stated that they—sixteen in number—and 
the defendants—10 in number—in all 26, were equally entitled 
to Kunhu Nethiar’s properties; and in the plaint, the plaintiffs 
asked for partition and delivery to them of their 16/26 
shares in the property of Kunhu Nethiar. 

The written, statement filed by the Ist defendant stated 
that the heirs of Kunhu Nethiar were the three divided tava- 
zhis, namely, (a) that of the plaintiffs; (b) that of defend- 
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ants 1 and 3 to 10; and (c) that of the 2nd defendant, and 
that the plaintiffs were entitled only to one-third share of the 
properties left by Kunhu Nethiar and not to 16/26. 

The 2nd defendant raised exactly similar contentions, 
adopting Ist defendant’s written statement. 

The learned District Munsif held that the plaintiffs were 
not entitled to division on per captta basis, and that the proper 
mode of division was per stirpes; that is, one share to the 
plaintiffs’ group, the 2nd to the group of defendants 1 and 3 to 
10, and the 3rd to the 2nd defendant who is the sole member 
of his tavazhi. l 

On plaintiffs’ appeal, the learned Subordinate Judge held 
that the plaintiffs were entitled to a division on per capita basis, 
and held that the plaintiffs were entitled to a division of 16/26 
shares of the properties and not to one-third therein. 


The 2nd defendant preferred S. A. No. 713 of 1930 and 
the learned Judge of this Court held as follows :— 

«« The principle I propose to follow is that in the absence of an agree- 
ment or of specific proof of the custom to the contrary, the division must be 
per stirpes.” 

The decree of the District Munsif was accordingly res- 
tored. The learned Judge granted leave to appeal, having 
regard to the importance of the question, and the plaintiffs 
have preferred this Letters Patent appeal. 


The learned advocate for the 2nd defendant wanted to 
raise the question that the principle of propinquity should 
govern the present case and that the heirs to Kunhu Nethiar’s 
properties would be only the Ist defendant, the 1st plaintiff 
and the 2nd defendant, they being the members nearest related 
to the deceased Kunhu Nethiar; but in the written statement 
filed by both the Ist and 2nd defendants, it was admitted that 
the heirs of Kunhu Nethiar were the three divided tavazhis, 
namely, (a) that of the plaintiffs; (b) that of defendants 1 
and 3 to 10; and (c) that of the 2nd defendant, and that the 
properties left by Kunhu Nethiar belonged equally to the three 
tavazhis. Before the learned Judge of this Court, a similar 
admission was evidently made, for, the learned Judge 
specifically stated in his judgment as follows :— 

“The property of that tavazhi (Kunhu Nethiar’s Tavazhi)—it is not 


disputed—devolves upon the three branches—(branches of the Ist plaintiff, 
the Ist defendant and the 2nd defendant).” 
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That being so, we do not think it right at this stage to 
allow the defendants to raise a new case in Letters Patent 
Appeal, namely, that succession in this case should be governed 
by the principle of propinquity or nearness, and that only the 
Ist plaintiff, the Ist defendant and the 2nd defendant would 
be entitled to succeed as heirs. No doubt the learned advo- 
cate for the 2nd defendant also stated that the Ist plaintiff 
might take her one-third share on behalf of her tavazhi (de- 
scendants) and that similarly the lst defendant might take her 
one-third share on behalf of her tavazhi (descendants) ; but 
seeing that the case before us is one of collateral succession 
(as understood in Hindu Law) and not of direct succession it 
is difficult to understand how the principle of representation 
comes in at all in stich a case, since, admittedly, no such 
principle of representation would apply to cases of collateral 
succe$sion under Hindu Law. Again, seeing that the 2nd 
defendant is a male and his mother died many years before 
Kunhu Nethiar, it isnot clear how the 2nd defendant could be 
said to constitute by, himself a ‘tavazhi’. Under Marumakka- 
thayam Law, a female and her children would form a 
tavazhi, and the only tavazhi of a male is that of his mother. 
In the present case, the 2nd defendant’s mother is dead and 
the 2nd defendant’s mother’s tavazhi would include the Ist 
plaintiff and the 1st defendant and their descendants. I there- 
fore share ‘the theoretical difficulty’ experienced by the 
learned Judge of this Court, in regarding the 2nd defendant as 
forming a ‘tavazhi’. But as noticed by the learned Judge, it 
was admitted by all parties to the present suit that the 2nd 
‘defendant was entitled to a share, though the exact extent of 
the said share was in dispute. In the circumstances, in my 
opinion, the 2nd defendant should not be allowed to raise 
quite a new point at the hearing of this Letters Patent Appeal, 
different from the case of the parties in all the earlier stages 
of this litigation. 


At page 53 of Krishnan Nair v. Damodaran Nairi Justice 
Sankaran Nair observed as follows :— 
« The reference also suggests whether the nearest heirs take. This, if 


intended to refer to a class of heirs other than the tavazhi, may raise another 
question.” 
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_ The exact question had not to be decided in that case, as 
the plaintiffs in that suit should fail unless the tarwad’ be the. 
Heir. .In the circumstances of the present case, and for reasons 
mentioned: above, the’ question formulated above need not be: 
answered in the present appeal. ` l 


The facts not being in dispute, the only question is in 
what way the properties should be divided. e 


There are no specific texts governing the rights of parties 
to the present suit. As observed by the TN ounen int 
Raman Menon v. Raman Menon1: 

«The litigation is between Nairs in South Malabar, and has to be decided 
according to the Jaws and usages of those persons, Those laws and usages 
are very peculiar; some of them are so well established as to be judicially. 
noticed without proof But others of them are still in that stage in which 


proof of them i is required before they can be judicially recognised ‘and 
enforced.” * 


We are therefore to be guided by judicial decisions and 
customs and usages of the people concerned. 


In Krishnan Nair v. Damodaran Nair? a Full Bench of 
this Court held that 


“ self-acquisitions of a female member of a Marumakkathayam tarwad. 
do not lapse on her death to her tarwad, but descend to her tavazhi, which 
will be her issue if she has any, andin the absence of the issue will be her- 
mother and her descendants.” - 


Sir Ralph Benson, Kt., Officiating Chief Justice, held that 


sin the absence of issue to her, the property would descend to-théë 
tavazhi to which she would in that case belong, according to the customary 
law of Malabar ” 


Justice Sundara Aiyar held that 


“ the self vea visions of a female would descend to Her nearest haso or 
to her tavazhi”. 


Justice Sadasiva Aiyar had to consider in Manjappa Ajri 
v. Marudevi Hengsu3 as to what exactly was the effect of 
Justice Sundara Aiyar’s opinion in the case reported in Krish- 
nan Nair v. Damodaran Natre. 


At page 16 in Manjappa Ajri v. Marudevi Hengsus 
Justice Sadasiva Aiyar stated as follows:— | 
«Iam reasonably clear that we had in contemplation only two alterna- 


tives, namely, inheritance by all the members of the larger tarwad or inheri- 
tance by all the members of the smaller tavazhi, and nota third alternative, 
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1, (1900) L: R.27 LA. 231: 1.L.R-24 Mad. 73 at 79: 10 M L.J. 245 (P.C.). 
2, (1912) LL R. 38 Mad, 48: 24 M.L.J. 240 (F.B.). 
3, (1915) LL.R. 39 Mad, 12: 30 M.L,J. 204. 
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namely, inheritance by those members only of the smaller tavazhi who were 
nearest in blood relationship to the deceased.” 


Sankaran Nair, J. however at page 53 says: 

“ The reference also suggests whether the nearest heirs take. This, if 
intended to refer toa class of heirs other thanthe tavazhi, a raise another 
question.” 

He however did not deem it necessary to decide that 
question and his answer to the reference is ‘that the self-acqui- 
sitions of a female do not lapse to her tarwad but they descend 
to her tavazhi; if she has “issue, the tavazhi is composed of 
that issue; if she has no issue, her mother and her descendants 
form her tavazhi’. Sundara'Aiyar and Benson, JJ. did not 
understand the referring order as raising any third question, 
and Sundara Aiyar, J. uses the expression ‘nearest heirs’ and 
‘tavazhi’ indiscriminately to mean the same thing. 


If that be so, [may even take it, that according to the 
decision of the Full Bench, in the absence of issue, the nearest 
tavazhi of Kunhy Nethiar would take the property. The 
nearest tavazhi of Kunhu Nethiar would be the tavazhi of her 
mother’s younger sister, Kummini Nethiar, in which case, all 
the parties to the present suit would be members of that tavazhi. 
Does the circumstance that Kummini Nethiar’s children were 
divided from each other at the death of Kunhu Nethiar make 
any difference ? The nearest tavazhiof Kunhu N ethiar succeeds. 
If the Ist defendant’s and the Ist plaintiff’s be taken to be the 
two nearest tavazhis to Kunhu Nethiar, then only the tavazhis 
of the 1st defendant and the 1st plaintiff would succeed ; the’ 2nd 
defendant, a male, whose mother was dead, could not, apparently: 
have a tavazhiofhisown. So the 2nd defendant could not suc- 
ceed to Kunhu Nethiar’s properties, if this view be correct; but all 
the parties to the present litigation have admitted in all the 
Courts that the 2nd defendant is entitled to a share, though 
there is dispute as to the quantum of that share. Therefore, 
on the case and admission of the parties; the properties of 
Kunhu Nethiar belong to persons who are no longer members 
of one tavazhi, or to members of two tavazhis and to another 
(the 2nd defendant). How is the property to be divided 
among such people? If they do not all belong to one tavazhi, 
‘then, the rule of impartibility attaching to Marumakkathayam 
property should not be invoked. All parties to the suit- want 
partition. The 2nd defendant should be given some share, and 
therefore, the just and proper way to do-it would be to treat 
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Sreedevi all persons interested as co-owners or tenants-in-common, and 


Nethiar divide the property equally among all the members, of course 
et ass leaving it to them to take their shares joint (inter se) with any, 
eae other members they like. Taking it, however, that the proper- 
Ananta- 


krishna ties of Kunhu Nethiar devolved on the 1st plaintiff and her 
Aiyar, J. children, the 1st defendant and her children, and also the 2nd 
defendant, treating them as members of a tavazhi, or tarwad, 
how is the partition to be effected? There could not be parti- 
tion of the properties of a Marumakkathayam tarwad, except 
with the consent of all. See Narainikutti Amma v. Achuthan- 
kutti Nairı and Sulaman v. Biyaththumma?. It was 
however argued that when partition takes place it should 
only be on per stirpes basis and that partition should not 
be on per capita basis. The decision in Narainikutti Amma 
v. Achuthankuttt Natri was strongly relied on for that 
position. As I read that judgment, it only decided that 
when a partition was effected with the consent of all the 
adult members of a Marumakkathayam tarwad, it was not 
open to a member who was minor at that time to impugn 
that partition on the mere ground that partition was effected 
on per stirpes and not on per captla basis and that such minor 
member could not upset the partition if it was bona fide entered 
into by all the adult members of the tavazhi. In another case, 
Appeal No. 237 of 1918 decided by Sir John Wallis, C.J. and 
Krishnan, J., a minor member sought to set aside a partition 
entered into by all the adult members, on the sole ground that 
division was made per capita. The Court held that if the 
partition was a bona fide arrangement come to by all the adult 
members of the tarwad, it could not be set aside by a minor 
member on that sole ground. The result is that a bona fide 
partition arrangement would be upheld, if assented to by all the 
adult members of the tarwad, whether the scheme of division 
be per stirpes or per capita. The decision of the Privy Council 
in Sulaiman v. Biyaththumma2 in my opinion is not against 
this view. The Privy Council had to construe the karar in 
that case and the observations of their Lordships have to be 
understood with reference to the facts of that case where there 
were three branches, one of which was given 2 shares, another 
3 shares and the third 4 shares having regard to the number of 


— 


1. (1918) I.L.R. 42 Mad. 292: 36 M.L.J. 529, 
2, (1916) 32 M.L.J. 137 (P.C). 
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members of each branch. I do not understand the Privy 
Council to have decided that partition in Marumakkathayam 
tarwad should be on per stirpes basis only. 


When it is admitted that the properties of a tarwad or 
tavazhi should be divided, and the only question is whether the 
division would be per capita or per stirpes, the following cir- 
cumstances should be kept in view. It has been decided that 
all the members of the tarwad are co-owners of the tarwad 
property. The seniormost male is entitled to succeed to 
karnavanship, and in the absence of adult male, the seniormost 
female would be the karnavathi. In deciding on the rights of 
members to maintenance, the income of the tarwad property 
and the number of members in the whole tarwad are taken as 
the main considerations to be kept in view. The children of 
one sister are not given a lower rate of maintenance because 
they exceed in number the children of another. All members 
are equally interested in taking steps to preserve the tarwad 
property. It would therefore seem to follow that prima facie 
when division has to take place, it should be per capita, unless 
all persons interested agree to another mode of division. 

As observed by the Privy Council in the case reported in 
Balabux v. Rukhmabai! the separation of one member from a 
joint Hindu family does not imply that all the other members 
necessarily become separated from one another inter se. There 
is no presumption either way. It is open to all the other 
members to remain join tor to some of them only.to remain 
joint. See Mulla’s Hindu Law, Seventh Edition, paragraph 
328. Similarly, it is open to the members of a Marumak- 
kathayam tarwad also, when a partition takes place, to elect for 
some members remaining joint. They need not necessarily be 
the children of one female; though usually, persons forming 
members of one tavazhi or-tarwad being descendants of one 
female generally elect to remain joint, though separated from 
the others. Thus, though in practice when a partition takes 
place, the children of one female remain joint with that 
female but separate from the others, and the shares of that 
female and her children are kept undivided as among them- 
selves, yet, in fixing the number of shares, the principle of 
division per capita is the principle that is generally followed. 


With due respect, I am not able to follow the observations to’ 


= a a 
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the contrary of Mr. Strange in his Manual of Hindu Law and 
of Mr. Ormsby in his Marumakkathayam Law. No doubt, in 
one sense, the observations may be correct, namely, that the 
shares of the members of one tavazhi are all held by them 
together even after partition, and the property of the original 
tarwad will generally be held by a number of tavazhis 
after the partition. That circumstance would have been 
noticed by those learned authors; and probably they did 
not mean anything more; but if they meant to go further and 
state that the division is not on per capita basis, I am unable 
to agree with them. The question was not raised in Chathanath 
Illuvapadt Ammu v. Chathanath Kunhunnit Menoni. In Bucha- 
nan’s travels—(Vol. II Canara and Malabar page 96), it is re- 
marked‘ A man’s moveable property after death is divided 
equally among the sons and daughters of all his sisters. His 
landed estate is managed by the eldest male of the family, but 
each individual has a right to a share of the income’ (Vol. II, 
page 96). See Moore’s Malabar Law, pages 176 and 117. 

All the recent writers are agreed that the existing practice 
in a partition is to calculate shares per captta. I may also state 
that I have come across several cases of partition in Marumak- 
kathayam tarwads. Far from the principle of per captta being 
disregarded, it is followed to such an extent that when a female 
member was in her family way when the partition arrangement 
is being settled, she is allotted another extra share for the 
child in her womb. This is considered quite natural, just and 
proper, and the claim is not at all considered extraordinary. 
I very respectfully agree with the remarks made by Mr. Justice 
Sundara’ Aiyar in his Article “Topics on Malabar Law” in 
9 M.L.J. 139 (Journal portion). The observations to the 
contrary in Narainikutts Amma v. Achuthankutts Nair? are 
merely obiter, and with all respec, I feel myself unable to 
follow the same. 

For the above reasons, I think that the division in the 
present case should be on per capita basis. In my opinion, the 
L. P. A. should be allowed, and the decision of the learned 
Subordinate Judge restored, with all costs in the High Court. 


K. C. Appeal allowed. 











ae or -(1893}4 M: L. J.43, - - - 
2, (1918) I. L. 'R;42 Mad. 292: 36 M. L. J. 529. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 
V. S. Munuswami Mudaliar, Trustee 
of Valliammai Anni Charities .. Appellani* (Counter-peti- 
troner Plaintiff) 
v. 
Kandaswami Pillai .. Respondent (Petitioner 
Sth Defendant). 


Cosis—Person suing as trustee—Recovery of costs—Order forsefund in 
restitution—Personal liability of trustee. 


Where a person who sues as a trustee incurs a liability as to costs, the 
rule is that itis inthe first instance a personal liability unless he obtains an 
order from the Court that the costs are to come out of the estate. Thus where 
the trustee has recovered costs and is asked to refund the same in restitution, 
he can be made personally liable for the amount to be refunded. 


Panchakshari v. Venkatarainam, (1934) 67 M. L. J. 209 and Hartkashan 
Das v. Parshotamnand Gir, (1934) A. L. J. 225 referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Cuddalore, dated the 24th day of August, 1932 and 
made in E. P. R. No. 58 of 1932 in O.S. No. 14 of 1927. 


K. V. Sesha Atyangar for appellant. 
M. Patanjali Sastri for respondent. 
The Court delivered the following 


JupGMENT.—We think that the lower Court was right in 
deciding that the plaintiff was personally liable for the refund 
of the costs, and that they could be recovered in restitution by 
his arrest or attachment of his property, whatever remedy lay 
against the assets of the institution. Where a plaintiff who 
sues asa trustee incurs‘d liability to costs, the rule undoubtedly 
is that it is in the first instance a personal liability unless he 
obtains an order from the Gourt that the costs are to come out 
of the estate. The position, particularly as it affects a trustee 
in bankruptcy under the English Law has been discussed by 
one Of us in Panchakshari v. Venkataraitnam1. That was the 
case of a defendant against whom an order for ¢osts had been 
made, but it can make no difference to the principle to be 
applied. See also Hartktshan Das v. Parshotamnand Girz. In 
the present case the original order was that the Respondent 
(Sth defendant) should pay Appellant (Plaintiff) his costs, 


— — 





* C. M. A. 383 of 1932-— ------- -- - 13th September, 1934. 
. 1. (1934) 67 M. L. J. 209. -2 (1934) A. L. J. 225; 
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not that they should be paid to the credit of the institution of 
which he was trustee; and it is for the Appellant so far as the 
Respondent is concerned, to pay them back. This is the clearer 
because the order of the Appellate Court disallowing plaintiff 
his costs was, we find, based upon his own failure to support 
his case by going into the witness-box. 

It is further argued that no express order exists, either by 
the Appellate Court, or by the lower Court in ordering restitu- 
tion, for the repayment of the costs. The contention as 
regards the Appellate Court, is based on a form of decree (see 
Civil Rules of Practice No. 92 and Forms 29 and 30) which 
we do not think is in force in this Court. As regards the form 
of the lower Court’s order we think that in ordering attach- 
ment of the Appellant’s moveables, after finding him personally 
liable, it has sufficiently complied with the requirements of the 
case. 

We dismiss the appeal with costs for the payment of 
which the Appellant will be personally liable. 


B. V. V. —— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—LorRD TOMLIN, Lorp MACMILLAN AND SIR 
Joan WALLIS. 


Mundancheri Koman altas Mundancheri 


Mutha Nair .. Appellani* 
V. ` 
Thachangat Puthan Vittil Achuthan 
Nair and others .. Respondents, 


Temples inthe Malabar District, whether public or private—Presumption 
as to. 


Though in the greater part of the Madras Presidency (where private 
temples are practically unknown), the presumption isthat temples and their 
endowments form public charitable trusts, there is no presumption one way 
or the other in Malabar. Consequently, with regard to temples in the Mala- 
bar District, the issue in each particular case must be determined on the 
inferences to be derived from the evidence as to the way in which the temple 
endowments have been dealt with and the evidence as to the public user of 
the temples. 


Held, on a review of the evidence, that the Nair temples in suit in 
Malabar, were public religious trusts within the meaning of S, 92, Civil 
Procedure Code. 


(Case-law, discussed). 


ims Mm 
* P.C. Appeal No. 3 of 1933. j 26th July, 1934. 
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Appeal No. 3 of 1933 from a judgment and seven decrees, 
dated the 30th March, 1928, of the High Court, Madras, 
reversing a judgment and seven decrees, dated the 28th March, 
1923, of the Subordinate Judge of Ottapalam. 

The question for determination on the appeal was whether the 
suit Devasoms were public religious trusts. 

Narasimhan for appellant. 

Dunne K.C. and Wallach for respondent (Secretary of 
State representing Advocate-General of Madras). 

26th July, 1934. Their Lordships’ judgment was deli- 
vered by 

Sir Joan Wax tis.—In this case the three plaintiffs who 
describe themselves as Hindu Nairs residing within half a 
mile of the seven plaint temples and as habitual worshippers 
at the said temples, instituted seven suits, which have been 
tried together, under S. 92, Civil Procedure Code, with the 
consent of the Advocate-General of Madras, against the first 
defendant, who is described in the plaint as a Hindu Nair 
residing in Peringod amsam and desam of the Palghat Talugq, 
but is admittedly the karnavan or managing member of a 
Malabar tarwad or joint family. The plaint alleged that the 
defendant’s predecessors, who were originally sanudayis or 
committee members of the aforesaid temples, had been, in such 
capacity, in management of the affairs of the devasom; that 
they had been for some time improperly styling themselves the 
uralans of the aforesaid devasam; and that recently the defen- 
dant and the members of his family had further begun to 
claim that the devasom and its endowments belonged to the 
family, thereby repudiating the public character of the trust. 
After alleging various acts of mismanagement, they prayed for 
the removal of the defendant and the appointment of a new 
trustee, an order vesting the devasom properties in such trustee, 
accounts and inquiries as to the alleged misappropriation by the 
defendant and his predecessor, and the settling of a scheme of 
management. 

The defendant, in his written statement, alleged that the 
plaint temples were founded, owned and maintained by the 
defendant’s ancestors. Seeing that the worship of God isa 
holy and meritorious act, the defendant and his ancestors had 
allowed those who came to the temples to worship there, not as 
a matter of right, but by the sufferance of the defendant’s 
tarwad. By an understanding between the members of the 
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tarwad, the income of certain tarwad properties was utilised 
for the maintenance of the devasom, but there were no lands 
or properties forming the endowments of the devasom. The 
plaintiffs were not interested in the devasom within the mean- 
ing of S. 92, Civil Procedure Code, but were men of straw set 
up by a Nambudri or Malabar Brahmin (the twelfth witness 
for the plaintiffs), who was financing the suit to prevent his 
eviction from tarwad lands in his occupation under a melka- 
nam, or new demise which had been granted, as appeared from 
the evidence, to a junior member of the defendant’s tarwad. 
The statement in the plaint that the defendant’s ancestors had 
been sanudayis (that is to say, members of a temple com- 
mittee), was false. The temples had never been public and 
the defendant’s predecessors were never trustees, and could not 
be charged with repudiating the trust. 

The second issue ‘‘Whether the properties are public 
religious trusts,” was tried first, and the Subordinate Judge 
finding that they were not, dismissed the suit. On appeal to 
the Madras High Court, Phillips and Odgers, JJ., in separate 
but concurring judgments, answered the issue in the affirma- 
tive, reversed the decree of the Subordinate Judge and 
remanded the suit for disposal on the other issues. 


In the greater part of the Madras Presidency, where 
private temples are practically unknown, the presumption is 
that temples and their endowments form public charitable 
trusts. This was laid down by Seshagiri Ayyar, J. on an 
elaborate consideration of the whole subject in Subramania 
Aiyar v. Lakshmana Goundan1, which was affirmed by the 
Board in Lakshmana Goundan v. Subramania Atyar2. In that 
case, which related to a temple in the Salem District founded 
by a religious devotee in 1814, Seshagiri Ayyar, J. specially 
excepted temples in the Malabar District from the scope of this 
ruling, and in the later case of a Nair temple in Malabar, Kelu 
Achan v. Stvarama Pattar Kartkar8, it was held by the High 
Court that there was no such presumption in Malabar. The 
learned Judges observed that it was very natural that the large 
family corporations or tarwads in Malabar should have esta- 
blished private temples for their own use, and that this had often 
happened, as stated in most treatises on Malabar law and polity. 





1. (1919) 541.C. 177. 2. (1923) 29 C.W.N. 112, 
3. (1927) 113 I.C. 635. 
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Consequently they held that in Malabar there was no presump- 
tion one way or the other, and that the issue must be deter- 
mined upon the evidence in the particular case. In this and 
the earlier case of Subramania Ayyar v. V enkatachala Vadhyar4 
as, also, in other recent cases, of which reports are not avail- 
able to their Lordships, it has been held by the High Court on 
the evidence in the case that the temples and their endowments 
were public trusts. The prevailing impression in Malabar 
would seem to have been that these Nair temples were private, 
and this may have, to some extent, influenced the lower Courts, 
who so held both in this and in the two other cases already 
cited. 


In all these cases the Karnavan appears to have made no 
distinction between tarwad and temple properties; and, whilst 
maintaining the temples, to have used the temple income for 
tarwad purposes, and treated all these properties alike as 
belonging to the tarwad. This state of things may, however, 
be explained by the fact that the Karnavan of the tarwad for 
the time being was in exclusive control of both sets of proper- 
ties, and is of little weight as against direct evidence of temple 
ownership. 

One difficulty in the case is that these Nair temples are of 
great and unknown antiquity. In one of the cases already 
cited, it was found on the evidence of a temple inscription 
that it was in existence in 1464 a.v. For generations before 
the conquest of Malabar by Hyder and Tippu, in the third 
quarter of the eighteenth century, which was followed by the 
British annexation in 1792, the Nairs were a ruling class hold- 
ing their lands on military service and furnishing the fighting 
forces of the ruling Rajas among whom Malabar was then 
divided. Abundant contemporary evidence from European sour- 
ces is set out in Mr. Logan’s Manual of the Malabar District. 
When therefore the karnavan of a once powerful tarwad is found 
in management of seven temples in the neighbourhood of the 
tarwad house, the inference would appear to be that the temples 
were founded and endowed by the defendant’s predeces- 
sors. The fact on which reliance is placed in the judgments of 
the High Court, that the lands now standing in the name of the 
tarwad bear an assessment of R. 85 as compared with an 
assessment of over Rs. 2,500 on the lands standing in the names 





4. (1916) 37 I.C. 688. 
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of the temples, is no indication of the former state of things. 
These old tarwads, as observed by Mr. Logan, have long been 
in a state of disintegration, owing no doubt to divisions by 
mutual consent and alienations by the karnavans, not infre- 
quently in the interests of their own children who belong to the 
mother’s tarwad. 

The judgment of Benson and Sundara Iyer, JJ., in appeal 
180 of 1908, in which another branch of the family claimed a 
share in the proceeds of the sale of an elephant by this tarwad, 
throws some light on the history of the family. It was found 
that the family of the plaintiffs in that. suit must have become 
separated from this branch for more than a hundred years 
before the date of the suit, and that they had then remained in 
possession of tarwad properties which had since been divided 
among three branches of their family. Acting apparently on 
the view that at the separation the defendant’s tarwad also got 
their fair share of tarwad properties, the Court expressly 
rerrained from expressing any opinion “as to the rights of the 
parties with respect to-properties vested in ‘the temples of the 
family (which are the subject of ihe present suit), as they 
might not stand on the same footing as real tarwad properties.” 
The karnavan of the defendant’s tarwad holds the title of Mun- 
dacheri Muthu Nair, and there are two other titles in the 
family, one of which was claimed by the plaintiffs in that suit. 
The learned judges said it was not clear whether these were 
“merely honorific titles or real stanoms in the legal sense with 
specific properties attached,” or set apart for the holders of the 
titles, such as are found in formerly ruling families in Malabar. 


- However this may be, there appears to be no reason for think- 


ing that this family was not in a position in former times to 
found and endow these temples in the immediate neighbour- 
hood of the tarwad house. 

Nor is the fact that a family deity is worshiped in the 
tarwad house in any way inconsistent with the foundation and 
endowment by the tarwad of-temples in honour of the greater 
gods of the Hindu Pantheon, either from purely religious 
motives or with a view to averting the calamities of which 
people in Malabar are said to have lived in constant dread, 
never even in more recent times taking any important step 
without first consulting their astrologers. 

_There is also another matter to which, in their. Tonis 
opinion, too much importance has been attached in the 
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judgments of the High Court. In 1865 the Inam Commissioner 
confirmed, under the Inam Rules as having been in existence 
for fifty years, a total remission of the assessment of Rs. 3, 
4 as. 10 pice on 1:52 acres of land, for the expenses attending 
the usual ceremonies in No. 6 temple so long as they were 
efficiently kept up. The existence of this inam, which was 
stated in some old accounts to have been granted by Tippu, 
shows at most that it was represented to the Maharatha officials, 
who were sent down to introduce the Indian system of assess- 
ment for land revenue, that this was a public temple, but on the 
other hand it might be argued with equal or greater force that 
the other six temples were regarded as private as they were 
fully assessed and received no remission such as they would 
have received inother parts of India if they had been regarded 
as public temples. 


In their Lordships’ opinion, the decision in this case really 
depends on the inferences tobe derived from the evidence as to 
the way in which the temple endowments have been dealt with 
and the evidence as to the public user of the temples. As 
regards the first question, their Lordships’ agree with the con- 
clusion arrived at by the learned Judges of the High Court that 
the documentary evidence shows conclusively that the properties 
standing in the names of the devasom belonged to the temples 
and that the position of the defendant’s karnavan was that of 
uralan or trustee. . 


The earliest evidence is to be found in the records of the 
Paimash, or revenue survey, at the beginning of last century, 
showing how the lands in Malabar were held. In this survey 
the private properties of the tarwad are recorded as their jemm 
or property and the temple properties as the jemm or property 
of the particular temple. Further in the extract, Ex. A, lands 
recorded as the jemm property of the devasom are shown as 
held under it by defendant’s tarwad on the customary kanam 
tenure. Until the comparatively recent times, the Mutha Nair 
or karnavan of the defendant’s tarwad invariably described 
himself as uralan of the temple properties, and was so recorded 
in the settlement at the beginning of the present century. Thus, 
in 1846, the defendant’s predecessor sued as uralan of three of 
these temples to recover certain properties in the possession of 
tenants. The decree,.Ex. E, which.in those days was also the 


judgment, shows that the properties were described in the 
100 


794 THE MADRAS LAW JOURNAL REPORTS. ` [vob. 


plaint as belonging in jemm to the temples. Apparently; ‘at 
the instance of the defendants, the Zamorin of Calicut and the 
Raja of Wallavanad were inpleaded as supplemental defen- 
dants, and the latter filed a written statement alleging that the 
temples and properties belonged exclusively to him and that hè 
had appointed the plaintiff as manager.“ In his reply, the 
plaintiff pleaded that none but himself had uraima rights over 
these temples and devasoms, and that the Raja had no rights 
in respect of the properties belonging to the devasom. The 
Court finding that the plaintiff and his predecessors had been 
in management for three generations, made a decree in his 
favour, leaving the Raja to assert his rights in another suit. It 
is stated by the Subordinate Judge that he filed two suits which 
were unsuccessful, but the decrees have not been included. 1n - 
the present record. When later this Raja attached certain pro- 
perties in execution of adecree against a junior member of the 
tarwad, the defendant’s predecessor and the other members of 
the tarwad sued in 1853 to set aside the attachment, alleging 
that- the attached properties belonged some of them to -the 
temples, and some to their tarwad. The plaintiffs were directed 
to prove that the plaint items belonged in jemm to the temples 
and to the tarwad in ancestral jemm right, which in their 
Lordships’ opinion clearly meant that the plaintiffs were to 
prove that, as alleged in the plaint, some of the attached pro- 
perties belonged to the temples and some to the tarwad itself. 
For the appellant reliance has been placed on the recital in the 
decree in that suit that it had been proved that the attached 


_ properties belonged in jemm “to the devasoms belonging to the 


plaintiff's tarwad and to the plaintiff’s tarwad itself”. How 
this first statement came to be inserted in the decree it is now 
impossible to say, but in their Lordships’ opinion it was quite 
irrelevant to the suit, and they agree with the High Court that 
it is not entitled to any weight. 


In these suits the defendant’s predecessors sued as uralans 
of the temples and they are repeatedly so described in the docu- 
mentary evidence, and also in the settlement register. The 
case for the defendant is that uralan means owner, and in the 
High Court and here reliance was placed on the definition in 
Dr. Gundért’s Malayalam Dictionary, where it is said to mean 
the proprietor or manager of a temple. It is surmised by 
Odgers, J. with much probability, that the author belonged to 
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the well-known Swiss-German Basel Mission on the West 
Coast. If this definition had been relied on before the Subor- 
dinate Judge and he had attached any weight to it, he would, 
no doubt, have referred to it in his judgment. As it is, their 
Lordships cannot regard it as in any way detracting from the 
weight of the definition in Wilson’s well-known Glossary, 
where uralan is said to mean a guardian or manager of a 
temple, and uraima to be the office of uralan to which is 
attached the superintendence of the affairs of the temple. As 
pointed out by Odgers, J., this is the meaning which has been 
attached to the word uralan wherever it has come before the 
High Court. 


The Subordinate Judge has cited the following passages 
from the late Mr. Sundara Iyer’s book on Malabar Law, in 
support of the view that uralan means owner. “If the temple 
is public the manager or uralan is said to be subordinate to 
God. He is styled God’s uralan, while the uralan or manager 
of a private temple is said to be the proprietor of it, or to 
possess the uraima over it, and the God is said to be the God 
of the uralan.” ... ‘ Where the temple is a private institu- 
tion, the uralan may be practically an owner. In the case of 
some public temples, he is not even the manager or dharma- 
kartha which is the ordinary signification of the term, but only 
a subordinate manager acting under another who is the real 
dharmakartha.”’ The learned author, who belonged to a 
Brahmin family long settled in Malabar, was one of the leaders 
of the Madras Bar and afterwards a Judge of the High Court, 
and his opinions are therefore entitled to great respect, but, 
unfortunately, he died before the question of the ownership of 
these Nair temples and their endowments had been investigated 
in the decisions already mentioned. 


In this case, their Lordships of opinion that the use of 
the word “uralan” in the documents exhibited clearly imports 
a negation of ownership in the uralan, because as already 
shown, he is described as uralan of properties which are said to 
belong to the temples. 


The Subordinate Judge has relied on the fact that in some 
of the documents the word udama, which admittedly means 
owner, is used instead of uralan, but, as pointed out in the 
judgments of the High Court, the use of the word udama is 
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comparatively recent, and cannot affect the inference arising 
from the earlier documents. 


In their Lordships’'opinion, the effect of the evidence ts that 
the properties standing in the names of the different temples 
were dedicated for the support of the temples, the karnavan 
of the tarwad being the uralan or trustee and the fact that the 
income from one temple was used for the expenses of another 
temple, does not affect this conclusion. 


From the fact that in this, as in other Nair temples, the 
tarwad has been making no distinction in the application of the 
income from tarwad and temple properties, and from the 
general impression that the temples and their properties be- 
longed to the tarwads, the Subordinate Judge has inferred that 
there was no real dedication of the temple properties, but that 
for some reason tarwad properties had been put in the names 
of the temples. The only suggestion made by him was that 
this was done in Tippu’s time to save them from forfeiture, in 
view of what he describes as Tippu’s well-known real or 
apparent religious tolerance. This, however, is admittedly a 
mere surmise which their Lordships are unable to accept. 


The temple properties having, in their Lordships’ opinion, 
been dedicated for the use of the temples, the only remaining. 
question is whether they constituted a public religious trust 
within the meaning of S. 92 of the Civil Procedure Code. Had 
there been any sufficient reason for holding that these temples 
and their endowment were originally dedicated for the tarwad, 
and so were private trusts, their Lordships would have been 
slow to hold that the admission of the public in later times 
possibly owing to altered conditions, would affect the private 
character of the trusts. As it is, they are of opinion that the 
learned Judges of the High Court were justified in presuming 
from the.evidence as to public user which is all one way that 
the temples and their endowments were public religious trusts.. 
They will therefore humbly advise His Majesty that the appeals. 
fail and should be dismissed. 


After special leave to appeal had been granted, the Advo- 
cate-General of Madras obtained an order from the High Court 
certifying that, as the respondents were unable to raise funds 
to defend the appeal, he was a proper person to be brought on. 
the record. In these circumstances the learned counsel for the. 
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respondents were instructed to appear on behalf of the 
Secretary of State, who will recover the costs of this appeal 
from the second defendant who was brought on the record as 
the successor of the first defendant, who died after the institu- 
tion of the suit. 

Solicitor for appellant: H. Shephard. 


Solicitors for respondent: Dunne, K.C. & Wallach, India 
O ffice. 
K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE KING. 


Sesha Ammal .. Appellant* 
v. 
Venkatanarasimha Bhattachariar and 
another .. Respondents. 


Lunatic—A pplication by a wife to court to hold inquisition into her hus- 
band's unsound mind—Essentials for the court to come to a decision of un- 
soundness of mind—Tudge not finding unsoundness of mind—A ppeal—Trial 
Courl’s opinion afirmed—Costs how to be awarded when application was 
bona fide and tn the bestinterests of the husband. 


A person who is incapable of managing his affairs is not necessarily of 
unsound mind and a person of unsound mind may not be incapable of manag- 
ing his affairs, The Court on an application under S. 38 of the Indian 
Lunacy Act must hold that both unsoundness of mind and incapacity to 
manage his affairs are present and that the latter is due to the former. 

Where a wife applied to the Court for inquisition whether her husband, 
alleged to be a lunatic, was of unsound mind and incapable of managing him- 
self and his affairs and it was found by the trial Court, upon an examination 
‘of the husband as well as consideration of medical evidence in the case, that 
he was not of unsound mind, and against that decision the wife appealed and 
failed also, on the question of costs, 

Held, that in the absence of a provision similar to S. 109 of the Lunacy 
Act of 1890 ın England which invested the Courts with discretion, costs could 
not be awarded to the unsuccessful applicant on the ground that she had made 
a bona fide application and in the best interests of the respondent husband. 

In re Cathcart, (1892) L R. 1 Ch. D. 549 distinguished. 


Appeal against the Order of the Hon’ble Mr. Justice 
Anantakrishna Ayyar, dated the 20th day of February, 1934 
and made in O. P. No. 264 of 1933 in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 


~ 








*O. S. Appeal No. 22 of 1934, 11th September, 1934. 


P.-C. 


Koman 
Y. 
Achuthan. 


Sir Jobn 
Wallis. 
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Beasley, C.J. 
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K. S. Krishnaswami Atyangar and V. V. Srinivasa 
Aiyangar for appellant. 

T. M. Krishnaswami Aiyar and R. Gopalaswams Aryangar 
for İst respondent. 

S. Sankara Sastri and K. E. Rajagopalachari for 2nd 
respondent. 

The judgment of the Court was delivered by 

The Chief Justice —This is an application under the Indian 
Lunacy Act by a wife for an order directing an inquisition 
whether her husband is of -unsound mind and incapable of 
managing himself and his affairs. The application was heard 
by Anantakrishna Ayyar, J. He himself examined the res- 
pondent and questioned him for more than an hour and heard 
the medical evidence and came to the conclusion that the 
respondent was not of unsound mind, though subnormal and 
was not quite capable of managing his affairs though he was 
capable of managing himself. What has to be found under the 
Act is that the person is of unsound mind and that the 
unsoundness of mind is such as to make him incapable of 
managing his affars. A person who is incapable of managing 
his affairs is not necessarily of unsound mind and a person of 
unsound mind may not be incapable of managing his affairs. 
The Court must hold that both unsoundness of mind and 
incapacity to manage his affairs are present and that the latter 
is due to the former. Here the evidence is that the respondent, 
thirty-three years of age, has an intellectual development of a 
boy of not more than twelve due to an attack of infantile 
paralysis when aged three which has arrested his mental 
development, but it does not follow that because that is so he is 
of unsound mind. We have been referred to the medical 
evidence in the case and we have the advantage of the learned 
trial Judge’s comments on the answers and demeanour of the 
respondent when under examination by the Court. The learned 
trial Judge was in a far better position to weigh up that 
evidence by reason of having the witnesses before him and we 
here, having ourselves read through the evidence and seen the 
comments thereon of the learned trial Judge, see no reason: 
whatever for differing from the opinion which he has given. It 
must be, made quite clear that the first finding to be arrived at. 
is with regard to unsoundness of mind.. When once that has 
been proved then the Court has to consider whether that 
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unsoundness of mind is of such a nature as to render the res- 
pondent incapable of managing his affairs. Here we have got 
a finding that the respondent was not of unsound mind and it 
was therefore not necessary to proceed beyond that point. 


For these reasons, this appeal must be dismissed. On the 
question of costs, the appellant asks us to order that the 
appellant’s costs are to be paid out of the estate of the husband 
respondent because although the appeal has failed the applica- 
tiọn for an inquisition was a bona fide one made in the best 
interests of the husband-respondent and the appeala reasonable 
one; and our attention has been drawn to In re Cathcart}. 
There a petition had been presented by a husband for an 
enquiry into the mental condition of his wife. The result of the 
enquiry was that the petitioner’s wife was found to be of sound 
mind and capable of managing herself and her affairs. An 
application was made by the petitioner for a direction that all 
the costs of the proceedings should be paid by his wife and it 
was held by the Court of Appeal that upon the evidence there 
were sufficient grounds to justify the petitioner in instituting 
the enquiry and an order was made for the petitioner to 
receive two-thirds of the amount of his costs of all the procee- 
dings out of the property belonging to his wife. It is clear 
from the judgments that the Court would not have been able 
to make such an order but for S. 109 of the Lunacy Act of 
1890 which invested the Court with such a discretion. Other- 
wise, the Court would have had no discretion to order a 
successful defendant or respondent to pay any of the costs of 
an unsuccessful plaintiff or petitioner. We are of the opinion 
that the application here was a bona fide one and made in the 
best interests of the husband respondent and that the appeal 
was a reasonable one despite its failure. We are, however, 
unable to make such an order as to costs as was made in In re 
Cathcartl as most unfortunately there is no provision in the 
Indian Lunacy Act similar to S. 109 of the Lunacy Act of 1890. 
We have, therefore, no such discretion as that section gives to 
the English Courts. We are strongly of the opinion that the 
attention of the Legislature should be drawn to this serious 
defect in the Indian Lunacy Act. We order the parties to this 
appeal to bear their own costs. 

K. C. 





Appeal dismissed. 





1. (1892) 1 Ch. D. 549. 


Sesha 
Ammal 


Y. 
Venkata- 
narasimha 
Bhatta- 
chariar. 


Beasley, C.J. 


800 THE MADRAS LAW. JOURNAL REPORTS. [ VOL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


k Marudamuthu Padayachi .. Petitioner* (Accused) 
l v. 
; — C. S. Raghava Sastri .. Respondent (P.W. 1 in C. C. 


No. 381 of 1933, Sub-M agis- 
trates Court, Tiruvada- 


marudur. 
Maruda- Criminal Procedure Code (V of 1898), Ss. 342 and 537—De novo trial— 
muthu — Accused not examined a second time—No new matter introduced in evidence 
Padayachi 


5 d —Absence of prejudice or miscarriage of justice to him—Whether omission 
Raghava to examine him again viliated trial, 


Sastri, The object of S 342, Criminal Procedure Code is to provide the accused 
with an opportunity of being told by the Court of the matters appearing in 
the evidence against him and of explaining the same. 


Where ata de novo trial no new matter was introduced into the evi- 
dence for the first time or there was nothing in the evidence at the trial about 
which the accused had not already given his explanation, in other words, 
where there had been no prejudice to the accused in consequence of the 
omission to examine him a second time under S. 342, Criminal Procedure 
Code, and it was not alleged there had been any miscarriage of justice in 
consequence of the omission, 


Held, that the omission complained of namely that the accused was not 
examined a second time during the de novo trial was not an illegality which 
could vitiate the trial; at the most, it was only an irregularity to which S. 537, 
Criminal Procedure Code would apply. 


Varisat Rowther v. King Emperor, 46 M. 449 (F.B ) referred to. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judg- 
ment of the Court of the Joint Magistrate of Kumbakonam in 
C.A. No. 45 of 1933 preferred against the judgment in C. C. 
No. 381 of 1933 on the file of the Court of the Sub-Magistrate 
of Thiruvadamarudur. 

A. Ganesa Aityar for petitioner. 

S. Nagaraja Atyar for P.W. 1. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

OrpER.—The only point pressed in this case is that the 
omission of the Sub-Magistrate to examine the petitioner 
(accused in the case before him) under S. 342, Criminal Pro- 
cedure Code afresh at the de novo trial is an illegality which 
has vitiated the trial. It has not been contended that a new 





* C R C. No. 324 of 1934. 5th September, 1934. 
(C. R. P. No. 302 of 1934). 
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matter was introduced into the evidence during the de novo 
trial for the first time or that there was anything in the evi- 
dence at that trial about which the accused had not already 
given his explanation. In other words, there has been no 
prejudice to the accused in consequence of the omission to 
examine him a second time under S. 342, Criminal Procedure 
Code and it is not alleged that there has been any miscarriage 
of justice in consequence of the omission. The Full Bench 
ruling in Vartsai Rowther v. King-Emperorl, relied upon by 
the petitioner’s Advocate does not go to the length of laying 
down that the omission to examine the accused for a second 
time during a de novo trial is an illegality which vitiates the 
trial and my attention has not been drawn to any case in which 
it was decided that in every de novo trial there must be a fresh 
examination of the accused under S. 342, Criminal Procedure 
Code. The object of S. 342, Criminal Procedure Code is to 
provide the accused with an Opportunity of being told by the 
Court of the matters appearing in the evidence against him and 
ofexplaining the same. This object has been fully achieved 
in the present case and there has been no real failure to 
comply with the provisions of S. 342, Criminal Procedure Code. 


I am therefore of opinion that the omission complained of 


in this case is not an illegality which vitiates the trial; at. 


the most, it is only an irregularity to which S. 537, Criminal 
Procedure Code applies. 


The petition is therefore dismissed. 
K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 





Ayyappa Naicker -. Appellant» (Plaintiff) 
u. 
Thayammal (deceased) and others .. Respondents (Defen- 


dants and nil). 

Civil Procedure Code (V of 1908), O. 21, Rr. 11 (2) and 57—Money decree 
—Compromise between decree-holder and judgment-debtor—Direction for 
payment of decree amount in instalments—Continuance o f attachment already 
effected—Creation of charge—Suit on subsequent mortgage—Purchaser in 
execution of mortgage decree—Rights as against purchaser in execution of 


1. (1922) I.L.R, 46 Mad. 449: 44 M.L.J. 567 (F. B.), 
+S.A. No. 657 of 1930, 2nd May, 1934, 
101 
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compromise decree—Abandonment of execution proceeding—Cessation of 
attachment. 


When parties refer in a document to particular properties as the source 
from which a debt is to be paid or by the sale of which a debt is to be realised, 
that can ordinarily be taken as an indication to make the property more 
directly liable than on a mere enforcement of personal liability. Where 
however the facts recited ın the document itself clearly show why the docu- 
ment refers to particular properties andit also appears in what manner the 
properties are to be made available for the obligations arising under the docu- 
ment, it will not be right to ignore these circumstances and imply a kind of 
general intention to create a security. 


The plaintiff purchased the suit properties in 1924 in execution of a money 
decree obtained by him. The defendant, who was a mortgagee decree-holder, 
became the purchaser of the same properties in 1926. It appeared that prior 
to the execution of the mortgage the plaintiff and the judgment-debtor had 
entered into a compromise arrangement as regards the decree-debt payable 
to the plaintiff and the Court directed a decree to be passed in terms thereof, 
The Razinama referred to an attachment already made at the instance of the 
plaintiff and provided that it should continue to remain in force. After stating 
that the decree-debt was payable in four instalments, it provided that if the 
instalments were not duly paid the decree-holder would be entitled to recover 
the full amount by bringing the properties to sale without fresh attachment. 
On the basis of the Razinama decree a number of applications for execution 
were made from time to time after the instalments became payable. The pro- 
ceedings in some of the applications were discontinued because the decree- 
holder did not desire to pursue the matter. Subsequently however a fresh 
execution application was taken out and the properties were brought to sale 
and purchased by the plaintiff. 

Held, that the Razinamah merely provided for the continuance of the 


- attachment already made and did not create a charge for the decree-debt due 


to the plaintiff so as to postpone the title of the purchaser in the later mort- 
gage suit. 

Sankaralinga Mudaliar v. Oficial Receiver of Tinnevelly, (1925) 49 M.L.J. 
616 referred to. 


Held further, that the order of the Court on the Razinama petition was 
one passed under O. 21, R. 11 (2), Civil Procedure Code, and that the attach- 
ment must be deemed to have ceased to exist under O. 21, R. 57 by reason of 
the decree-holder’s default in proceeding with the execution applications. 


Appeal against the decree of the District Court of Tinne- 
velly in A.S. No. 77 of 1929, preferred against the decree of 
the Court of the Subordinate Judge of Tuticorin in O. S. 
No. 72 of 1927. i 


T. M. Krishnaswami Ayyar and V. K. Mahadeva Sastri 
for appellant. 

R. Krishnaswami Aiyangar for respondent. 

The Court delivered the following 

JupgmMent.-The appellant-plaintiff purchased the suit 
properties in 1924 in execution of the decree in O.S. No. 48 of 
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1915 on the file of the Sub-Court of Tuticorin. The defendant 
was the decree-holder in O.S. No. 55 of 1922 on the file of the 
Additional Sub-Court of Tinnevelly, and himself became the 
purchaser of the properties in execution in March 1926. That 
suit (O.S. No. 55 of 1922) had been instituted on a mortgage 
(Ex. L) executed some time in 1917; but, prior to the date of 
Ex. L, the decree-holder in O.S. No. 48 of 1915 had entered 
into an arrangement with the mortgagor who was also the 
judgment-debtor in O.S. No. 48 of 1915 and that arrangement 
is embodied in Ex. F. The principal question for decision in 
this second appeal is whether, under Ex. F a charge had been 
created for the amount due under the decree in O.S. No. 48 
of 1915 so as to postpone the title of the purchaser in 
O.S. No. 55 of 1922 to that of the purchaser in execution of 
the decree in O.S. No. 48 of 1915. 


Te understand the true effect of Ex. F it is necessary to 
state a few facts that led up to it. The decree in O.S. No. 48 
of 1915 was for a considerable. sum of money out of which 
some portion had been paid and for the balance execution pro+ 
ceedings were started by E.P. No. 102 of 1916 (Ex. E); In 
the course of that execution, several properties belonging to 
the judgm:ant-debtor were attached and were about to be 
brought to sale. There ‘vas another decrce in the discharge of 
which the decree-holder in O.S. No. 48 of 1915 as well as the 
judgment-debtor were interested and the decree-holder desired 
to enable the judgment-debtor to discharge that decree also. It 
was therefore arranged that some of the properties wh:ch had 
been attached under Ex. E-1 in O.S. No. 48 of 1915 should be 
released from attachment and the judgment-debtor should also 
be given time to pay up the balance due in O.S. No. 48 of 1915 
by four instalments. Asis natural tn the circumstances, the 
decree-holder was anxious to safeguard his position by retain- 
ing a hold on the properties which were not to be released from 
attachment. The arrangement, so far as it related to O.S. 
No. 48 of 1915, is provided for in Cls. 4 and 5 of Ex. F. To 
complete the narrative it is only necessary to add that Ex. F 
was presented to the court as a razinama entered into by both 
parties during the execution proceedings and the court granted 
permission to compromise the suit and stated thata decree will 
be passed in terms of this compromise. It is not possible to 
say from the record whether a revised decree in these terms 
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was in fact drawn up or not, but some of the execution peti- 
tions filed in the case refer to some such decree. I presume 
that this order of court must have been really made under 
O. 20, R. 11, sub-cl. (2) of the Code of.Civil Procedure, as 
otherwise the terms of the original decree cannot be varied by 
the substitution of the provision for instalments. 


On the basis of the Razinama decree, applications for 
execution were made from time to time. It is sufficient to 
mention Exs. I, II, K, K-1 and K-2—K-2 being the last of the 
applications under which the properties were actually brought 
to sale and purchased by the plaintiff. Ex. I was only for one 
instalment and as that amount was paid soon after the execu- 
tion petition was filed it was found unnecessary to proceed 
further with that petition. But Exs. II, K and K-1, were filed 
in respect of the remaining two instalments and on both these 
occasions the proceedings were discontinued merely because 
the decree-holder did not want to pursue the matter and not 
because his claim was satisfied. This will have a material 
bearing upon one of the questions raised in the case, namely, 
that covered by issue No. 2 as to the cessation of the attach- 
ment. O.20,R. 11 (2) of the Code provides that when a 
judgment-debtor ís given an indulgence by way of instalment 
payments, the Court may grant that indulgence on such terms 
as to attachment of property or taking of security from him 
or otherwise as it thinks fit. This only carries out the probable 
intention of the parties when the decree-holder is willing to 
oblige the debtor by postponing the payment. It has no doubt 
unfortunately happened in this case that by reason of the facts 
to be dealt with under issue No. 2 the attachment had ceased 
to be in force before the sale under Ex. K-2 took place. But 
looking at the probable intention of the parties and the posi- 
tion as it stood at the date of Ex. F, I see no particular reason 
to think that the parties would have preferred such protection 
as the creation of a security would have afforded to the advan- 
tages arising from a continuance of the attachment which had 
already been made. The language of Ex. F must be construed 
with reference to the circumstances as they stood at the date 
of Ex. F and cannot be strained to meet.the altered situation 
arising from the fact that by some blunder of the decree- 
holder the attachment has afterwards proved unavailing. 
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From this point of view, the language of Ex. Fis very 
significant. The argument that Indian documents are illdrawn 
can scarcely have much force now, 50 or 60 years after it was 
used by the Privy Gouncil, and certainly not much force in 
the present case, because the document has undoubtedly been 
very carefully drawn up, apparently with the help of the legal 
advisers, three of whom have signed Ex. F. Paragraph 5 of 
Ex. F specifically refers to the attachment already made and 
provides that the attachment shall continue to remain in force. 
It then goes on to say that if the instalments are not duly 
paid, the decree-holder will be entitled to recover the full 
amount as per the terms of the decree by bringing the proper- 
ties to sale without fresh attachment. Having given my most 
careful consideration to the arguments of Mr. T. M. Krishna- 
swami Aiyar on behalf af the appellant, I am unable to say 
that this reference to the previous attachment, to the continu- 
ance of that attachment and the sale of the property in the 
future without fresh attachment can all be ignored and a mere 
general idea of creating a security on the property substituted 
therefor. Mr. T. M. Krishnaswami Aiyar referred to two 
other provisions in Ex. F, vtz., Cls. 6 and 6-a, which state that 
the properties have not been alienated by the defendant and 
that if necessary the plaintiff may get this Razinamah regis- 
tered at his cost. Iam free to admit that on either hypothesis 
I am not able to think of a very satisfactory reason for the 
insertion of these clauses. The provision for registration is 
optional and the option may be either due to the fact that no 
charge was created or due to the fact that even if a charge 
was created the arrangement was going to be embodied in the 
decree and no registration was therefore necessary.’ That 
clause accordingly gives one very little help. As regards the 
clause as to non-alienation, the transaction is not in the nature 
of a sale in which such a covenant is ordinarily found. The 
properties have undoubtedly been under attachment some time 
betore and therefore what exactly was sought to be served by 
that clause, I am not able to say. But a provision for sale 
through Court without a fresh attachment is tor the reasons 


already stated quite intelligible on the footing of the continu- 
ance of the attachment already made and does not require to 
be justified on the theory that a security was intended to be 
created. This being my view as to the construction of Ex. F, 
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it will be sufficient to refer to a few of the authorities cited 
before me; for they all recognise that the question in each case 
is whether the particular document, read in the light of sur- 
rounding circumstances, shows an intentien to create a security 
for the payment of money. It may be conceded that ordinarily 
when parties refer in a document to particular properties, as the 
source from which a debt is to be paid or by the sale of which 
a debt is to be realised, there is some indication of an inten- 
tion to make the property more directly liable than on a mere 
enforcement of a personal liability. For instance, in main- 
tenance cases where in the absence of a specific agreement the 
maintenance will only be a kind of indefinite charge upon the 
family property even a slight indication of intention to convert 
it into a definite charge may suffice. That I think is the 
explanation for the decisions of the Privy Council in Mahomed 
Hossain Khan v. Mahomed Nehaluddin Khan1 and Rajah of 
Ramnad v. Sundara Pandiyasami Tevar®, This will a fortiori 
be so in a case where the party claims to be entitled to succeed 
to or to share in a certain property and that claim is settled by 
a provision for maintenance payable out of that property. 
Again where a property is already subject toa mortgage and a 
later document between the same parties relating to a fresh 
advance provides, as often happens, that the previous mortgage 
shall not be redeemed before the later debt is also repaid, 
Courts may easily come to the conclusion that the parties must 
have intended that the security under the first mortgage should 
be available for the fresh advance as well. Cf. Janardan v. 
Anant8 and Aditya Prasad v. Lala Ram Ratan Lal4. Cases of 
equitable assignment of direction or promise to pay out of 
particular funds are explicable on the same principle. Cf. 
Navajee v. The Administrator-General of Madras’. Again 
when parties entering into a partition arrangement say that if 
the parties thereto do not carry out their respective obligations, 
any loss incurred by one of them shall be recovered out of the 
properties of the other, there is no difficulty in implying a 
connection between the properties and the enforcement of the 
liability and no other connection can be reasonably thought of: 





1. (1883) 13C.L R. 330. 
2. (1918) L. R 46 T.A. 64: LL.R. 42 Mad. 581; 36 M.L.J. 164 (P.C.)! 
© 3. (1908) I. L. R. 32 Bom. 386 
4. (1930) L.R. 57 I. A. 173: ILR. 5 Luck. 365: 59 M.L.J. 342 (P.C.); 
i 5, (1913) LE.R. 38 Mad. 500. 
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except that the properties are intended to be security. Where, 
however, as in the present case, the facts recited in the document 
itself clearly show why the document refers to particular pro- 
perties and it also appears in what manner the properties 
are to be made available for the obligations arising under 
the document, it will not be right to ignore these circumstances 
and imply a kind of general intention to create security. As 
stated already, there was a pre-existing attachment on a 
number of properties, some of them had to be released and as 
regards the rest the attachment had to be continued, hence the 
necessity for specification of the properties; and as to their 
availability, the document itself provides that the attachment 
shall continue in force and that the properties are liable to be 
sold without fresh attachment. It seems to me that the docu- 
ment is self-contained and there is no reason to import any 
general idea of the creation of security. 


Amongst the reported cases, the decision in Sankaralinga 
Mudaliar v. Official Receiver of Tinnevellyl, deals with a 
document which probably comes nearest to Ex. F in the present 
case. Not only is that decision binding upon me as that of a 
Division Bench but I respectfully agree with it so far as the 
construction of the document in question is concerned. But as 
the discussion on this point in that case is very brief and as the 
question has been fully argued before me on behalf of the 
appellant, I have thought it right to give my reasons in fuller 
detail. I am therefore unable to hold that Ex. F provides for 
anything more than the continuance of the attachment already 
made as regards the properties specified in it. 


In this view, it becomes material to decide whether or not 
the attachment continued to subsist on the date of the plaintiff’s 
purchase. With reference to what happened at the time of 
Ex. II, K and K-1 (as already stated), the attachment must be 
deemed to have ceased to exist, because these execution peti- 
tions were dismissed by reason of the decree-holder’s default 
in proceeding with them. Mr. T. M. Krishnaswami Aiyar 
contends that O. 21, R. 57 of the Code of Civil Procedure 
ought not to be applied to this case, because this is an attachment 
created by the compromise decree itself. I am not able to 
follow this argument. The original decree was a money decree 








1, (1925) 49 M. L. J. 616, 
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and attachment had been made in pursuance of it; all that the 
compromise provides is that though the decree-holder was not | 
prepared to proceed with the execution application Ex. E, the 
attachment shall nevertheless be allowed to remain in force. 
The order of the Court on this Razinamah petition must, as 
already stated, be taken to have been passed upon O. 20, R. 11, 
sub-Cl. (2) of the Code of Civil Procedure. Though the 
order speaks of it asa decree, it is clear from the provisions 
of sub-Cl. (2) of R. 11 of O. 20, that itis merely an order 
by which the Court directs that the payment of the amount 
decreed shall be postponed or shall be made by instalments and 
one of the.terms on which that order was made was that the 
attachment already made shall continue to remain in force. 
The attachment thus continued is not the less an attachment 
in execution of a decree. The result of the order no doubt is 
that as long as instalments are running, the attachment will 
continue because R. 57 of O. 21, must be read consistently with 
R. 11, sub-Cl. (2) of O. 20 and it will be unreasonable to say 
that because no proceedings were taken upon Ex. E itself, the 
attachment ceases to exist. But if after the instalments had 
wholly fallen due and execution proceedings were initiated in 
conformity with the terms of the Razinamah, the decree-holder 
by his default allowed the new execution petition to be 
dismissed, I see no reason to hold that the case will not be 
governed by the terms of R. 57. In this view it is unnecessary 
to deal with certain other questions discussed in the judgments 
of the Courts below. The second appeal fails and is dismissed 
with costs. 


Mr. T. M. Krishnaswami Aiyar finally mentioned that the 
decree in O. S. No. 55 of 1922 and the mortgage on which it 
was based are the subject-matter of another suit O. S. No. 47 
of 1929 on the file of the Sub-Court of Tuticorin and appeal 
109 of 1931 pending here. It would appear that one of the 
persons interested in the mortgaged property who was a minor 
at the time of Ex. L is questioning the binding character of 


the mortgage and the decree thereon as against his share. It 


is unnecessary for me to say more than to state that my deci- 
sion in the present second appeal cannot decide and. is not 


intended to decide how the rights of parties will be affected by 


anything that may transpire as a result of that litigation. All 
that I can decide is that so long as and to the extent to which 
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the purchase in execution of the decree in O. S. No. 55 of 1922 
stands, the rights of the parties to the present litigation are as 
declared by the decree of the lower Court. How they will be 
affected by anything that may happen in O. S. No. 47 of 1929 
or appeal 109 of 1931 is a matter that I am not concerned with 
at this stage. But'at Mr. Krishnaswami Aiyar’s request I 
refer to this aspect of this matter only to make it clear that 
that question remains open. 


B. V. V. —_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
E PRESENT :—MR. JusTICE PANDRANG Row. 


A. Ramamurti -. Petstoner* 
eo a 
The Ootacamund Municipal Council through 
its Commissioner, Ootacamund and 
another .. Respondents. 


Writ of Certiorarı—W hen can issue—Jurisdiction of the Eleclion Commis- 
stoner to decide the validily of the elections—His reasons for coming to the 
Conclusion wrong—Whether High Court can interfere when the Electton 
Commissioner had jurisdiction to decide wrongly. 


The High Court cannot interfere by issuing a writ of certiorari with the 
order of an Election’ Commissioner unless that order was passed without 
jurisdiction or in excess of his jurisdiction. 


Asan Marcair v. Bigili Sahib, (1933) 1.L.R. 57 Mad. 571: 66 M.L.J. 367, 
followed. 


Sankaranarayana Pillai v. Miran Sahib, (1934) J.L.R. 57 Mad. 582: 66 
M.L.J. 601, explained. 


At a meeting of a municipal council for the purpose of electing a 
Chairman, before the meeting proceeded to its business two councillors 
presented an application to the presiding Vice-Chaiiman that the notice of 
that day’s meeting had not been served on two councillors and that any 
resolution to be passed at that meeting would be out of order and that there- 
fore the meeting might be dissolved. The Vice-Chairman having found that 
no proper notice had gone to those two councillors adjourned the meeting, 
but after the meeting had been adjourned and some members of the council 
including the Vice-CHairman had left the meeting hall, the others who 
continued to remain at the place, continued the meeting and declared the 
candidate, whose election was sought to be disputed here, to have been elected 
as Chairman, there having been none else nominated. The Subordinate Judge 
who was the Election Commissioner, though he found that that there was no 
proper or valid service of notice on the two councillors in question, Held that 
the adjournment of the meeting by the Vice-Chairman was improper and 
invalid on the ground that the Chairman in having given aruling upon the 
point of order raised without any evidence to support it had acted without 
jurisdiction as the same was not,in his view, a valid point of order. The 
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election commissioner accordingly found that the subsequent meeting and 
the election of the respondent were valid and dismissed the petition to | 
declare the election void. Ona petition to the High Court to issue a writ of 
certiorari in respect of the order of the Election Commissioner, 


Held, that the only authority who had jurisdiction to decide the validity 
of the election in this case was the Election Commissioner and it was the 
petitioner himself who had invoked that jurisdiction, There was no collateral 
fact which required to be proved before the Subordinate Judge would have 
jurisdiction in the matter. There was a dispute regarding the validity of the 
election and there was a petition presented to decide the dispute. He 
undoubtedly had jurisdiction to decide it, and it could not be said 
he ceased to have it because he decided it ina particular’ way. It might 
be that the Election Commissioner’s reasons for coming to the conclusion 
that the adjournment of the meeting by the Vice-Chairman was invalid and 
improper were not correct. That was however a question which was within 
his competence to decide and even if it was assumed that his opinion was 
wrong, his order could not be set aside or quashed in these proceedings, 


[See The Colonial Bank of Australia v. Willan, (1874) L.R. 5 P.C. 417 at 
443 for the meaning of the term ‘ want of jurisdiction’ in relation to certiorari 
proceedings—Ed.] 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a Writ of Certiorari calling for the records in O. P. No. 21 of 
1934 on the file of the Court of the Subordinate Judge of the 
Nilgiris and quashing the order, dated 10th August, 1934 of 
the said Court of the Subordinate Judge of the Nilgiris sitting 
as the Election Commissioner in the said O. P. No. 21 of 1934 
and to declare the election of the 2nd Respondent herein as the 
Chairman of the Municipal Council, Ootacamund as void and 
of no effect. 

T. R. Venkatarama Sastri, K. S. Sankara Atyar and 
T. V. Rajagopalan for petitioner. _ 

K. V. Krishnaswams Atyar, S. Panchapagesa Sastri and 
K. R. Krishnaswami Aiyar for 2nd respondent. 

The Court made the following 


OrpER.—This is a petition for the issue of, a Writ of 
Certiorari in respect of the order of the Election Commissioner, 
vis., the Subordinate Judge of the Nilgiris, dated the 10th 
August, 1934, which dismissed the petitioner's application to 
declare the election of the 2nd Respondent Mr. J. A. Davis as 
Chairman of the Ootacamund Municipal Council void under 
the rules framed by the Government for deciding disputes 
regarding the validity of elections. There can be no doubt 
that the.-Election Commissioner, vts., the Subordinate Judge, 
had jurisdiction to deal with the petition presented to him by 
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the petitioner; in fact he was the only authority who had juris- 
diction to decide disputes regarding the validity of the election 
in question. The petitioner himself invoked that jurisdiction, 
and .it does not lie in his mouth to deny that the Subordinate 
Judge of the Nilgiris had jurisdiction to decide the dispute in 
question. It is however contended that he acted in excess of 
jurisdiction or without jurisdiction because he decided the 
dispute ın a particular way giving particular reasons which 
according to the petitioner are not valid ‘reasons. 

The facts of the case may be briefly stated as follows :— 

A meeting of the Municipal Council at Ootacamund was 
convened by the Vice-Chairman on the 30th June, 1934, at 
3-30 p.m. for the purpose of electing a Chairman. Before the 
meeting proceeded to its business two councillors presented a 
written application to the Vice-Chairman who was then Presid: 
ing in the following terms :— 

“ We beg to bring to your notice that the notice for to-day’s meeting 

has not been served on two councillors, vis., Mr. Doraiswamy Naidu and 
Mr. Siddiah Gowder, 


Any resolution passed at this meeting will therefore.be out of order; 
and we request that the meeting may therefore be dissolved.” 


Though it would appear that what was alleged to be a point 
of order was raised the Vice-Chairman allowed discussion to go 
on regarding the point and about 15 minutes later when the 
petitioner came to the place where the meeting was going on, 
he drew the attention of the Vice-Chairman to the fact that no 
discussion should be allowed but that he should give a ruling 
on the point of order. Nevertheless the discussion proceeded 
and finally the Vice-Chairman passed the following order, 
Ex. I. 

“ Mr. Kuppanna Rao moves a motion for adjourn (sic) the meeting for 
want of proper notice on two councillors, namely Messrs. Siddiah and Dorai- 
swamy Naidu, seconded by Mr. Mc Leish. I heard Mr. Davis, Mr. Nathan, 
Mr. Munisamy Pillaiand Ramamurti and Rao Sahib Chennu Pillai. I find 
on record that no proper notice was served on the two councillors. I therefore 
adjourn the meeting.” : : 

After the meeting was so ad journed some members of the 
council including the Vice-Chairman and the petitioner left the 
meeting hall. The others who continued to remain at the place 
continued the meeting and declared the 2nd respondent to 
have been elected as Chairman, there being no other candidate 
nominated. The Election Commissioner found that there was 
no proper or valid service of notice on: the’ two councillors 
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in question.” As regards the Vice-Chairman’s adjournment of 
the meeting the Sub-Judge at first observed that ‘a point of 
order had been raised, but later on, he ‘expressed the opinion 
that ‘there was no valid point of order raised before the Vice- 
Chairman and that the Vice-Chairman in giving a ruling 
upon it without ariy evidence to support it acted without 
jurisdiction and that the adjournment of the meeting by him 
was therefore improper and invalid. He found accordingly 
that the subsequent meeting and the election of the 2nd res- 
pondent as chairman at that meeting were valid and dismissed 
the petition before him. 


There can be no doubt that this Court cannot interfere by 
issuing a Writ of Certiorari-with the order of an Election 
Commissioner unless that order was passed without jurisdiction 
or-in excess of his jurisdiction. It has been held in Asan 
Marcair v. Bigtlt Sahib1 that: i 


“The High Court can interfere only if there was a want of jurisdiction 
at the commencement of thẹ proceedings before the Election Commissioner 
and that once there was jurisdiction, any errors whether of law or fact 
committed subsequently cannot take away the jurisdiction once obtained.” 


In S. Sankaranarayana Pillai v. Miran Sahib2, Bardswell, J., 
who was a party to the previous decision was inclined to oe a 
qualification to the former decision to the following effect, vis. ; 


“Ifin an inquiry for which there is jurisdiction an error is made a 
can be regarded as something which went beyond the jurisdiction of the 
Election Commissioner or was done without jurisdiction, and not merely 
a wrong view of the Jaw then it appears that a Writ can be granted.” E 


- The.case before him however was one in which the election 
petition itself discloseď no ground on the strength of which, if 
they were’ made good, the election could be set aside, and the 
Election Commissioner could be deemed to have had jurisdic- 
tion only by reason of the erroneous view which he took of 
the legal effec? of:what was set forth in the election petition. 
That is not the case hére. It cannot be alleged that there was 
no jurisdiction at the commencement of the proceedings. As 
I have observed already the only authority who had jurisdiction 
ta- decide the validity of the election in this case was the 
Subordinate Judge of the Nilgiris and it was the petitioner 
himself who invoked that jurisdiction. There was realy no 
collateral fact which required to be proved before the Subordi- 
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nate Judgé could have jurisdiction in the matter. There was 
a dispute regarding the validity of the election and there wasa 
petition presented to him to decide the dispute. He undoubtedly 
had jurisdiction to decide it, and it cannot be pretended that he 
ceased to have it because he decided the dispute in a particular 
way. Whether the petition is allowed or dismissed cannot 
possibly affect the question whether there was jurisdiction or 
not. It may be that the Subordinate Judge’s reasons fot 
coming fo the conclusion that the adjournment of the meeting 
by the Vice-Chairman wasinvalid and improper are not correct. 
That was however a question which was within his competence 
to decide and even if his opinion is wrong his order cannot be 
set aside or quashed in these proceedings. It is unnecessary 
for me to decide whether as a matter of fact the Vicé- 
Chairman’s order adjourning the meeting in the circumstances 
was valid or not: Tbe Election Commissioner had fully 
authority to decide that question and to decide it finally. The 
correctness of his decision on this point cannot be questioned 
in proceedings by way of Certiorari. . 


I therefore dismiss the petition with costs of the 2nd 
respondent. Counsel’s fee is fixed at Rs. 150 (One hundred 
and fifty). 


K. C. — 
PRIVY COUNCIL.. : 
[On appeal from the High Court of Judiċature at Allahabad.] 


PRESENT :—LoRD RUSSELL OF KILLOWEN, SIR LANCELOT 
SANDERSON AND SIR SHADI LAL. 


Petition dismissed. 


Appellants* 


Bhaiya Raghunath Singh and others 
| “a. 3 : 
Musammat Hansraj Kunwar and others Respondents, 


Transfer of Property Act, 1852. Ss. 60, 93, 93—Civil Procedure Code, 
1908, S. 11—Decree in redemption suit providing that on default in payment 
“ his (plaintif'-morigayor’s) case will stand dismissed’—Second suit for. 
redemption, whether barred by res judicata, 


Ina suit brought hy the mortgagor in 1892 to redeem a mortgage by way 
of conditional sale, dated the 22nd June, ‘1864, a decree was made in his 
favour in 1895 in the following terms: «Itis ordered and decreed that the 
plaintiff is entitled to a decree far possession by redemption of mortgage in 
the following terms, yis., that he should pay Rs. 4,208-6-0 by the 15th of 
November, 1896, that if he will pay thesaid sum he will- get all the costs, 
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except the pleader’s fees, incurred by him in this Court, and thatin case of 
default his case will stand dismissed and the costs incurred by the defend- 
ants will be charged against him”. 

No payment of the mortgage money was ever made, and, the PETT 
remained in possession. 

Held, that a subsequent suit instituted in 1924 by the mortgagor’s repre- 
sentative to redeem the same mortgage was not barred’ either by the rule of 
res judicata under S. 11, Civil Procedure Code, 1908, or by reason of the 
provisions of Ss. 60, 92 and 93 of the Transfer of Property Act, 1882. 

The right to redeem is a right conferred upon the mortgagor by express 
enactment (S. 60, Transfer of Property Act), of which he can only be 
deprived by means and in manner enacted for that purpose, and strictly 
complied with. By the proviso to S. 60, the right to redeem subsists unless 
“it has been extinguished by—order of a Court”. In the present case, by 
S.92 of the Act, the old decree for redemption, if that section had been 
strictly followed, would have in terms ordered that in default of payment on 
or before the fixed date, the plaintiff (mortgagor) should be absolutely 
debarred of all right to redeem the property. But the decree, departing-from 
the form required by the Act, simply provided that in case of default by the 
plaintiff in payment “his case will stand dismissed”, These latter words 
could not be construed as meaning that the plaintiff was to be debarred of all 
right to redeem, and the old decree was not, in consequence, an order of a 
Court extinguishing the right to peace within the meaning of the povie to 
S. 60. - 

_. Sita Ram v. Madho Lal, (1901) I.L.R. 24 AIl. 44 (F. B.) ; Hari Ran v, 
Indraj, (1922) I L.R. 44 All, 730, relied on.- 

Maina Bibiv. Chaudri Vakil Ahmed, (1924) 52 L.A. 145: 48 M.L.J. 667, 

distinguished. i 
Appeal No. 96 of 1930 from a decree of the High: Court, 


Allahabad, dated the 6th February, 1929. 


The High Court held that the general question whether “ the 
fact of a redemption suit being brought and being dismissed for 
failure of the mortgagor to pay the sum decreed for redemption 
will operate under the rule of res judicata to prevent the bringing 
of a subsequent suit for redemption”, was concluded by the Full 
Bench judgment in Sita Ram v. Madho Lall which was followed 
by a Division Bench in Hart Ram v. Indraj?. 

Hyam for appellants——Submitted that the decisions relied on 
by the High Court were distinguishable, as the mortgage in ques- 
tion in the present case was “a mortgage by conditional sale”, 
and not a simple or a usufructuary mortgage as in Sita Ram v. 
Madho Lalland Hart Ram v. Indraj?, 

The decree of 25th September, 1896, directed that in the event 
of default in payment of the mortgage money, within the time 
limited, the plaintiff’s case for redemption “will stand dismissed”. 
This portion of the decree from and after the 15th November; 
1896 on failure of payment of the mortgage mouncy was, intended 


~~ 
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to be a final decree under O. 34, R. 8, Civil Proceduré Code so as 
to debar the mortgagor from all right to redeem the mortgaged 
property. : 


19th July, 1934. Their Lordships’ judgment was delivered 
by 
© Lorp RussELL oF Kittowen.—This appeal from the 
High Court at Allahabad arises in a suit for redemption of a 


mortgage and further charge, the appellants being the heirs of 
some of the original mortgagees. 


The relevant facts leading up to the present litigation 
must first be stated. 


The mortgage and further charge are both dated the 22nd 
June, 1864. By the mortgage certain shares in 5 villages were 
mortgaged by way of conditional sale, the mortgagees being 
placed in possession, with no liability to account for mesne 
profits. The principal money was repayable at the end of three 
years. A further principal sum was secured by the further 
charge. 


In the year 1892 the mortgagor instituted a redemption 
suit alleging that nothing was due under the securities, and 
claiming to be put into possession of the shares in the 5 villa- 
ges, or, if the Court should find that any sum was due, that it 
might order redemption subject to the payment of such sum. 
The result of that suit was that as to the shares in 2 of the 
villages it was decided that (for reasons which need not here 
be stated) there was no right of redemption any longer 
existing, and that as to the shares in the other 3 villages the 
plaintiff could redeem them on payment of the proper propor- 
tion of the mortgage money, viz., Rs. 4,208-6-0. A decree, 
dated the 25th September, 1896, was accordingly made in the 
following terms :— 


It is ordered and ‘decreed that the plaintiff is entitled to a decree for 
possession by redemption of mortgage inthe following terms, vis., that he 
should pay Rs. 4,208-6-0 by the 15th of November, 1896, that if he will pay 
the said sum he will get all the costs, except the pleader’s fee, incurred by him 
in this Court, and that in case of default his case will stand dismissed and the 
costs incurred by the defendants will be charged against him. 


An appeal therefrom was dismissed with costs. - No 
payment of the mortgage money was ever made, and the 
mortgagees remained in possession. `’ 
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The suit in which the present appeal arises was commén; 
ced on the 5th March, 1924. The plaintiff is the representative 
and heir of the original mortgagor, the defendants beirig 
persons claiming through or under the original mortgagees and 
being in possession of the shares in the said 3 villages. By his 
plaint the plaintiff alleged that the whole of the Rs. 4,208-6-0 
had been satisfied out of the increased profitsof the mortgaged 
properties, arid he claimed (a) possession of the shares of the 
3 villages by redemption on the footing that the mortgage 
money had been satisfied, or (b) if any amount of the 
mortgage money be proved due; a decree for redemption on 
condition of payment of that amount. 

The two principal points for decision were (1) whether 
any and what amount of mortgage money was then due, and 
(2) whether this (the second) redemption suit was main- 
tainable. 

At the trial the Subordinate Judge decided (1) that the 
amount of mortgage money then due was Rs. 5,243-13-0, and 
(2) that notwithstanding the dismissal of the previous suit the 
present redemption suit was maintainable, and he made a 
decree (dated the 14th November, 1924) for redemption on 
payment into Court of the amount declared due on or before 
the 25th April, 1925. 

The Subordinate Judge considered that on the secorid 
point the case was covered by the decision in Hari Kam vy, 
Indraji. 

Ati appeal to the District Judge by the present appellants 
was dismissed by him. He also consideréd that the case was 
covered by the above-meritioned decision. 

A second appeal to the High Court at Allahabad by the 
present appellants was equally unsuccessful, the Court holding 
that upon authority “one cannot question the right of the plain- 
tiffs to sue for redemption notwithstanding their failure to 
redeem under the decree of the previous suit.” Upon a cross- 
objection the High Court modified the redemption decree in 
regard to the amount payable on redemption thereunder. 

The appellants now appéal to His Majesty in Council from 
the decision of the High Court and claim that the suit should 
have been dismissed. No complaint was made in argument 
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before their Lordships in regard to the amount fixed as payable 
on redemption. The argument was confined to the broad pro- 
position that no decree for redemption should have been made 
at all, and that the suit should have been dismissed. 

Counsel for the appellants based this conteftion upon three 
grounds, viz., (1) that the suit, though in form a redemption 
suit, was in reality an application to enforce the old decree of 
the 25th September, 1896, that such a suit could not be main- 
tained, and that execution of the old decree was barred by 
limitation: (2) that the decision in the former suit operated 
as res judicata, and that therefore S. 11 of the Code of Civil 
Procedure prohibited the Courts from trying the present suit: 
and (3) that no payment having been made under the old 
decree, the former suit stood dismissed on the 15th November, 
1896, with the result that the mortgagor’s right to redeem 
became extinguished under S. 60 of the Transfer of Property 
Act, 1882. 

The respondents did not appear before their Lordships’ 
Board. l 

In regard to the first point, it can only arise for considera- 
tion if the appellants fail to establish their third point, and their 
Lordships feel a difficulty in appreciating how it could then 
prevail; because if a second suit for redemption is, in the cir- 
cumstances of the present case, properly maintainable, then the 
simple answer to the first point is that the present suit ts a 
redemption suit, and is not an application to enforce the old 
decree. 

In regard to the second point, their Lordships are of 
opinion that no relevant question of res judicata here arises. 
The issues decided in the former suit were (1) whether the 
mortgagors were then entitled to redeem; and (2) the amount 
then to be paid if redemption then took place. The issues in 
the present suit are (1) whether the right to redeem now exists, 
and (2) the amount now to be paid if redemption now takes 
place. If it could be said that the old decree involved a deci- 
sion that the mortgagor’s right to redeem was extinguished, 
that matter would indeed be res judicata, but this very question 
of the meaning and effect of the old decree arises for consi- 
deration under the third point. To that extent the second and 
third points overlap. It is sufficient to say in regard to the 
second point, that if the appellants fail to establish. under their 
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third point that the old decree extinguished the right to redeem, 
there is, in their Lordships’ opinion, no ground for saying that 
the old decree operated by way of res judicata so as to prevent 
the Courts, under S. 11 of the Code of Civil Procedure, from 
trying the present suit. 

The important question for their Lordships’ consideration 
is the third point, the answer to which depends, in their view, 
upon a correct appreciation of the joint effect of the relevant 
sections of the Transfer of Property, Act, 1882, and the form 
of the old decree. Itis tobe noted that at the relevant date 
(1896) the rights of the mortgagor were governed by the Act 
as originally enacted: the sections hereafter cited or referred to 
are those of the original enactment. Further it is to be 
observed that the rights of a mortgagor in that part of India 
from which this appeal comes are regulated by the provisions 
of the Act. It is impossible to say (as may be said under 
English law) that the dismissal of a redemption action 
operates as a foreclosure, unless the justification of that state- 
ment is to be found in the language of the Act. . 

The relevant sections of the Act are Ss. 60, 92 and 93. 
S. 60 in terms confers upon a mortgagor a right to redeem “at 
any time after the principal money has become payable”. This 
right, however, is limited by a proviso which runs thus: 

«Provided that the right conferred by this section has not been extin- 
guished by act of the parties or by order of a Court.” 

There is here no question of extinguishment by act of the 
parties. The right must therefore still exist, unless it has been 
extinguished by order of a Court. Ss. 92and 93 indicate how 
such an order can be obtained. S. 92 provides for the decree 
to be passed by the Court in a suit for redemption if the 
plaintiff succeeds. The decree is to order an account of what 
will be due to the defendant on the date fixed for redemption, 
or is to declare the amount so due at the date of the decree. 
Further, it is to order that upon the plaintiff paying to the 
defendant or into Court the amount so due on a day to be fixed 
by the Court the defendant shall (snter alta) if necessary put 
the plaintiff into possession of the mortgaged property. 
Finally, the decree is to order :— 


“That if such payment is not made on or before the day to be fixed by the 
Court, the plaintiff shall (unless the mortgage be simple or usufructuary) be 
absolutely debarred of all right to redeem the property, or (unless the mort- 
gage be hy conditional sale) that the property be sold,” 
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Section 92 thus enacts what should be the form and 
contents of a redemption decree; but it enacts nothing more. 
If that section had been followed, the old decree would have in 
terms ordered that in default of payment on or before the 15th 
November, 1896, the plaintiff should be absolutely debarred of 
all right to redeem the property. The Act, however, by S. 93, 
provides a further opportunity for the defendant to obtain this 
relief. It provides (inter alia) that if payment is not made the 
defendant may (unless the mortgage is simple or usufructuary ) 
apply to the Court for an order that the plaintiff and all 
persons claiming through or under him be debarred absolutely 
of all right to redeem; and that if he so applies the Court shall 
pass an order that the plaintiff and all persons claiming through 
or under him be absolutely debarred of all right to redeem the 
mortgaged property. The section further enacts: 


“On the passing of any order under this section the plaintiff’s right to 
redeem and the security shall as regards the property affected by the order, 
both be extinguished.” 


The old decree for some unexplained reason departed from 
the form required by the Act. It simply provided that in case 
of default by the plaintiff in payment “his case will stand 
dismissed”. 

It was contended by the appellant that these words read 
in the light of S. 92 were to be construed as meaning that the 
plaintiff was to be debarred of all right to redeem, and that the 
old decree accordingly was an order of a Court extinguishing 
the right to redeem within the meaning of the proviso to S. 60. 


Their Lordships are of opinion that unless constrained by 
authority they ought not so to hold. The tight to redeem is a 
right conferred upon the mortgagor by enactment, of which he 
can only be deprived by means and in manner enacted for that 
purpose, and strictly complied with. In the present case the 
only basis for the claim that the right to redeem has been 
extinguished is S. 60; but in their Lordships’ view the old 
decree cannot properly be construed as doing that which it does 
not purport to do, viz., as extinguishing the right to redeem. 

No authority was cited to their Lordships in any way 
conflicting with the view which they have formed. Sita Ram v. 
Madho Lall was a case of a usufructuary mortgage. The 
proper decree in a suit to redeem such a mortgage ought to 
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have provided that in défault of redemption the property 
should be sold. In fact it provided that in case of default the 
judgment should be deemed non-existent. It was held by the 
Full Bench that a second redemption suit was maintainable. 
In Hari Ram v. Indrajla mortgagor brought a suit to redeem 
a simple mortgage and obtained a decree which provided that 
in case of default “the suit will be considered dismissed”. A 
second redemption suit was held to be maintainable. The case 
of Maina Bibi v. Chaudhri Vakil Ahmad? was also cited. That 
was a decision of their Lordships’ Board in relation to a second 
suit brought by the heirs of a dead man to recover possession 
of an estate which had been in the possession of his 
widow entitled to dower. In an earlier suit the heirs had 
obtained a decree for possession on payment of a propor- 
tionate part of the dower debt within six months; the decree 
provided that upon failure to pay, their suit should be dismissed. 
A second suit to recover possession was held to be maintainable. 
Had the widow’s claim on the estate been (which it was not) 
similar to that of a mortgagee, the case would be an authority 
against the appellants. In any view, however, it does not 
assist their contention. 
_ There being no authority constraining them to adopt a 
different view, their Lordships think that the right to redeem 
has never been extinguished in the present case, and that the 
present suit for redemption was maintainable. 

This appeal accordingly fails and should be dismissed. 
Their Lordships will humbly advise His Majesty accordingly. 


If the respondents have properly incurred any costs in 
relation to the appeal, these must be paid by the appellants. 


Solicitors for appellants: Barrow Rogers & Nevill. 
Respondents ex parte. í 
K. J. R. Appeal dismissed. 


ag ee 1, (1922) LL.R. 44 All, 730, 
2, (1924) L.R. 52 L.A. 145: LL.R. 47 All, 250; 48 M.L.J. 667 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMESAM AND MR. JUSTICE 
CORNISH, 


Krishnaswami Ayya ~ Appellani*  ' 
v. 
T. B. Ramachandra Rao and others .. Respondents. 


Will—Consiruction of—Devise of property to widows in the same terms 
as the devise to the son—Words conferring absolute estate—Decree against 
the widows—Sale in erecution—Alienation binding on reverstoners. 

Where the language of a will was quite simple and the testator after 
making certain bequests disposed of the residue as follows :—“As regards the 
rest of the property excluding the same, my adopted son..... shall be 
entitled to half of the property and enjoy the same. As regards the remain- 
ing half of the property my senior wife K and my minor wife T—these two 
persons shall be entitled to and take the same” 

Held, that the circumstance that there was no material difference be- 
tween the terms of the devise to the adopted son and the terms in which the 
devise to the widows was expressed served to show that the testator intended 
to make no distinction in the quality of the estate given in either case. The 
widows took their portion as absolute owners. 

Remarks in Pandit Shahg Ram v. Bawa Charanjit Lal, (1930) L.R. 57 h 
A. 282: I.L.R. 11 Lah. 645: 59 M.L.J. 437 (P.C.) and Bhaidas Shivdas v. Bat 
Gulab, (1921) L.R. 49 I.A. Lat 7: I.L.R, 46 Bom. 153: 42 M.L.J. 385 (P.C.), 
applied. 

Case-law reviewed. 

A voluntary alienation of the property by the widow would have bound 
the estate; a fortiori, an involuntary sale in execution of a decree against her 
would be binding. 


` Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Tanjore in O. S. No. 33 of 1928. 
S. Varadachariar and K. S. Champakesa Aiyangar for 
appellant. 


K. Rajah Aiyar, A. Srinivasa Aiyangar, S. Subramama 
Aiyar and K. S. Rajagopalachariar for respondents. 


The Court delivered the following 


JupoeĪmENTS. Ramesam, J.—The facts out of which this 
appeal arises are as follows:—One Ramji Bavaji Pandit, a 
Mahratta Brahman of Tanjore, died on the 10th August, 1858. 
Before his death he had adopted a son Bavaji Ramaji Pandit, 
whose son is the present plaintiff. He also left two widows 
Kamakshi Boyee and Thulji Boyee. He had also executed a 
will, dated the 6th August, 1858 (Ex. V), making various 
dispositions of his property. After giving certain -properties 
to his relations, half of the remaining properties he devised to 
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his two widows who “shall be entitled to and take the same”, 
By an arrangement in the year 1860 between the two widows 
Thulji Boyee got the suit house belonging to the deceased. A 
creditor of the widows filed O.S. No. 275 of 1872 against them 
for the recovery of a debt contracted by them after their 
husband’s death. A decree was obtained and in Court auction 
inexecution of the decree the house was sold and purchased by 
the decree-holder and one Krishnaji Kottadya. They sold their 
rights in the house by sale-deeds to one Chinnasami Ayya 
whose legal representatives are defendants 1 and 2. Defendants 
3, 4 and 5 are lessees under defendants 1 and 2. Thulji 
Boyee died on the 2nd April, 1916 and on her death the 
plaintiff and his undivided younger brother Jeevanna Rao 
became the reversioners to the suit property on the footing that 
the widow had only a life-interest. Jeevanna Rao died in June, 
1921 and the whole of the reversionary interest survived to 
the present plaintiff. The suit was filed on the 2nd April, 1928, 
exactly within 12 years of the death of Thulji Boyee to recover 
the suit property on the ground that the decree in O.S. No. 275 
of 1872 and the sale in execution thereof do not bind the 
reversionary estate after the death of Thulji Boyee. The 
plaintiff contends that on a proper construction of the will of 
Ramji Bavaji the widow had only a life-estate. Hence the 
suit to recover possession of the property from the defendants. 

Between 1872 and the present suit there were two other 
litigations which should be noticed. The earlier litigation 
came up to the High Court in Appeal No. 74 of 1896 which 
was disposed of by Collins, C.J. and Shephard, J. on the 13th 
July, 1897. They held that there bein g no indication of inten- 
tion to give a large estate we must assume that the husband 
intended that a widow’s estate only should pass. The 
judgment is now Ex. C. Again in the year 1917 there was 
another litigation. The present plaintiff and his brother 
Jeevanna Rao sued to recover certain other properties belonging 
to the estate from some other defendants on the ground that 
only a life-estate passed to the widows under the will and that 
the plaintiffs were entitled io the estate as reversioners. The 
matter came up to the High Court and Wallis, C.J. and 
Seshagiri Aiyar, J. held that an absolute estate passed under 
the will (vide Ramachandra Rao v. Ramachandra Rao1). The 


1, (1918) I.L.R., 42 Mad, 283: 36 M.L J, 306, 
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plaintiff took the matter to the Privy Council. The judgment 
of the Board was delivered by Lord Buckmaster. Their Lord- 


ships held that “ the points argued as to the effect of the gift . 


in the present case are not now open to consideration, for in 
their Lordships’ opinion the decision given on the 13th July, 
1897, by the High Court at Madras is a clear and complete 
determination as between the parties to that suit and those 
claiming under them, which the present litigants cannot dis~ 
pute”. In other words, it was held that the litigation of 1917 
was bound by the rule of res judicata by reason of the decision 
in the earlier case. On this ground the plaintiff’s suit was 
decreed: vide Ramachandra Rao v. Ramachandra Rao}, 

The defendants in the present suit have nothing to do with 
the defendants in the former suits and it was expressly stated 
before us that the defendants do not rely upon any rule of 
‘ves judicata in this case. The sole question before us therefore 
is one of construction of the will which was left open by the 
Judicial Committee in Ramachandra Rao v. Ramachandra Raol. 
It may be observed that Wallis, C.J. and Seshagiri Atyar, J. 
. decided the question of construction in favour of the defend- 
ants, t.e., that the widows got an absolute estate under the will. 
But that decision cannot be relied upon as res judicata but oa 
like any other authority. 

So early as in Surajmani v. Rabi Nath Ojha? the Judicial 
Committee held that where a testator gave a property to his twọ 
wives and daughter-in-law as owners with proprietary powers 
the widows took an absolute estate. “This case was explained 
in Ramachandra Rao v. Ramachandra Raol-in the following 
words :— 

“The decision of this Board did no more than establish that that proposi- 
tion was not accurate, and that it was possible by the use of words of 
sufficient amplitude to convey in the terms of the gift itself the fullest rights 


of ownership, including, of course, the power to alienate, which the High 
Court had thought required to be added by express declaration.” 


Then we have got a case in Narsingh Rao v. Maha 
Lakshmi Bai3 where a husband gave some property to his wife 
by a deed of settlement. Sir John Wallis who delivered the 
judgment of the Board observed that, “according to the Hindu 
Law, such property is taken by her as sridhanam and 
is descendible to her heirs and not to his”. His Lordship 





1. (1922) L.R. 49 LA, 129: LL.R. 45 Mad. 320: 43 M-L.J. 38 (P.C). 
2, (1907) L.R. 35 LA. 17: LL.R. 30 All. 84: 18 M.L.J. 7 (P.C). 
3, (1928) L.R. 55 LA, 180; L.R, 50 All. 375: 55 M.L.J. 42 (P.C). 
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then referred incidentally to her power of disposition over 
such property. Reference was made to Mayne, paragraph 664, 
where it js stated that she would have no right of alienation 
unless the gift was coupled with an express power of aliena- 
tion. This statement in paragraph 664 was contrasted with 
the proposition as laid down by the Board “unless there 
are words of sufficient amplitude to confer it upon her”. This 
passage was very much relied upon by the respondent before 
us as showing that Mr. Mayne’s statement in paragraph 664. 
was approved by the Judicial Committee. Their argument is 
that in the present case there are no words of sufficient 
amplitude to confer upon the widows the power of alienation, 
therefore-they had no right to alienate and therefore they had 
no absolute estate. In that case the argument of Sir John. 
Simon was that the Ranee took an absolute estate even though 
she had no power of alienation. On the other hand it was’ 
contended by Mr. Upjohn, K.C. that if there was no absolute 
power of alienation there was no absolute estate, and that one- 
cannot have an absolute estate without an absolute power of 
alienation. The decision of the Judicial Committee was that 
the Ranee had an absolute estate and as to the contention of the 
respondent that there can be no absolute estate without power 
of alienation they said that the gift itself contained words of 
sufficient amplitude to confer the power of alienation upon the 
Ranee and that no express words were necessary. So that there 
was no need for the Judicial Committee to hold, that there was 
an intermediate’ kind of estate, ‘viz. an absolute estate but 
without powers of alienation, i.e., they went beyond Sir John: 
Simon’s contention. In my opinion it cannot be said that the 
statement in paragraph 664 of Mr. Mayne was approved by the 
Judicial Committee. But on the other hand it was contrasted 
with their own statement of the law. This decision therefore 
cannot help the respondents in this case. 

But apparently the particular passage relied on did give 
rise to some misconception: for in Chalapati Rao v. Subba Rag? 
it was held by our brothers Odgers and Jackson, JJ., relying on 
Narsingh Rao v. Maha Lakshmi Bai®, that as there were no 
words of sufficient amplitudė in that case to confer upon the 
a a a a a 

© 1, A.LR. 1929 Mad. 691: 117 I.C, 289. 

A, (1928) L,R. 55 TA. 180; JL.R. 50 All, 375: 55 M.L.J. 42 (P.C,). 
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wife an absolute estate she had no power of alienation and 
took only a widow’s estate. The actual words were “My wife 
is-the only one entitled and no one else”. Whatever doubts 
there might have been at that time the matter is clearly set at 
rest-by the decision of the Privy Council in Pandit Shalig Ram 
v. Bawa Charanjti Lall though a slightly different test was 
applied by their Lordships in that case. There the widows of 
the testator and the widow of his son were made the heirs and 
there was no gift over upon the death of the widows. It was 
held that the will conferred an absolute estate. In the light 
afforded by the above decision, I would say that the words of 
sufficient amplitude required to give the power of alienation 
need not be express but can be found from the words of the 
gift itself. This is what Sir John Wallis said in Ramachandra 
- Rao v. Ramachandra Rao?. In my opinion the words of the 
will referred to in C halapati Rao v. Subba Rao’ are such words 
of sufficient amplitude and are not narrower than the words 
of the gift referred to in Pandit Shalig Ram v. Bawa Charan- 
jit Lali. There is no gift over in the will in Chalapati Rao v. 
Subba Rao3. In my opinion the case in C halapati Rao v. 
Subba Rao3 was erroneously decided. Anyhow following the 
latest decision of the Privy Council in Pandit Shalig Ram v. 
Bawa Charanjit Lali I hold that in this case the widows got 
an absolute estate. There are no express words cutting their 
tight to a widow’s estate. Only if there is any ambiguity 
could the principle in Mahomed Shumsool Hooda v. Shewuk- 
ram4, namely, that only if the construction is doubtful a Hindu 
should be presumed to give only that estate which a Hindu 
widow holds in an inherited property, be applied. There is no 
necessity to resort to that principle in this case. a 


The respondents’ learned Advocate raised another conten- 
tion which deserves to be noticed. Whatever may be the state 
of the law now he contends that at one time it was the law 
that a wife or a widow getting property from her husband 
under a will or other instrument got only a limited estate and 
that if her property was sold in Court auction in execution of 
a decree it might be presumed that the Court was selling and 





1. (1930) L.R. 57 I.A. 282: LL.R. 11 Lah. 645: 59 M.L.J. 437 (P. C.). 
2, (1922) L.R. 49 I.A. 129: I.L.R. 45 Mad. 320: 43 M.L.J. 38 (P.C). 
3. A.J.R. 1929 Mad, 691: 117 I.C, 289. 4, (1874) L.R. 2 I.A. 7, 
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the purchaser was purchasing only such an estate as was 
supposed to be possessed by her according to the decisions then 
in force. In the present case when the property was sold in 
Court auction in 1874 only the limited estate of a widow must 
be held to have been sold and in support of this contention he 
relies on the decision of the Privy Council in Abdul Azis Khan 
Appayasam: Natckerl. In this last case a decree was obtained 
against the holder of an impartible zemindari and his interest 
in the property was purchased in Court auctions in 1873 and 
1876. The property was at the time subject to a lease for 
30 years and after the expiry of the lease the purchaser sued to 
recover the property. Meanwhile the impartible zemindar died. 
The question arose whethe the purchaser in the Court auctions 
got an absolute estate in the villages or only a life-estate. At 
the time when the suit for the recovery of possession was filed 
it had been decided by the Privy Council that for purposes of 
alienation an impartible zemindar was the complete owner of 
the estate and was competent to alienate property. But this 
principle was settled only some time after 1889. Prior to 1889 
it was supposed to be the law in Madras that an impartible 
zemindar had only a life-interest in the zemindari during his 
lifetime and had no power of alienation so as to operate beyond 
his lifetime. In these circumstances it was held by the Judicial 
Committee that what was purchased in the Court auctions of 
1873 and 1876 was only the life-estate of the zemindar. Sir 
Andrew Scoble who delivered the judgment of the Board 
observed at page 142: “As regards the law of the matter in 
1873 and 1876, when the sales took place, it was the accepted 
law in Madras that the holder of an impartible zemindari who 
was himself a member of an undivided family could not 
alienate or encumber the corpus of the estate so as to bind his 
coparceners, except for justifiable causes. Prior to 1889, 
there had been a series of decisions to this effect in the 
Madras Courts, but in that year, following the judgment of 
this Committee in the case of Sartaj Kuari v. Deoraj Kuari2, 
the High Court of Madras overruled those decisions” etc. The 
contention raised by the respondent in this form would be a 
good contention if he could show that prior to 1874 it was the 
accepted law in Madras that a widow obtaining property under 


` 





1. (1903) L.R. 31 I A. 1: LL R. 27 Mad. 131 (P.C.). 
2. (1888) L.R. 15 I.A. 51: LL.R. 10 All 272 (P.C). 
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the will of her husband had only a widow’s estate in the 
property. To establish this position he relied in the first 
instance on Gangadaraiya v. Parameswarammal decided by 
Holloway and Collett, JJ. The judgment is very brief. It was 
held that land received by a woman from her husband as 
Sridhanam cannot be alienated even after the husband’s death 
to the prejudice of the daughters as next heirs without their 
consent. They observed “there is a ‘consensus’ of the highest 
authorities, native and European, for a restriction to this 
effect”. Now what does this decision exactly mean? First it 
says that the property is received as Sridhanam. If it is Sri- 
dhanam, the property would pass to her Sridhanam heirs. The 
reference to daughters is because they occupy the place of such 
heirs. That is, the widow becomes a fresh stock of descent 
and the property passes to her heirs. This does not look like 
a widow’s estate for if she held only a widow’s estate the 
property would pass to her husband’s heirs and not to her 
heirs. The decision of the learned Judges does not therefore 
imply that the woman in that case had only a widow’s estate 
but that she had Sridhanam property in the subject-matter of 
the gift and that it would pass to her heirs but she had no 
power of alienation without the consent of her heirs and to 
their prejudice. This conclusion is somewhat like the argument 
of Sir John Simon in Narsingh Rao v. Maha Lakshmi Bar? 
where he contended for an absolute estate in the widow though 
she had no powers of alienation. Then again if she had an 
absolute estate as Sridhanam though it may be that she has no 
power of alienation to the prejudice of her heirs, it cannot 
imply the proposition that her creditors cannot seize the 
property in execution of their debts. The lack of power to 
effect a voluntary alienation cannot necessarily imply the 
existence of such a disability on the creditors for otherwise it 
would mean that a person with an absolute estate can go on 
incurring debts and cheat the creditors and the property would 
pass on to her heirs. That could not have been the position 
intended by the decision in Gangadaratya v. Parameswarammal. 
From this decision only, it cannot be said that it was decided 
that a woman taking under the will of her husband had only a 
widow’s estate. 





1. (1869) 5 M.H.C.R. 111. 
2. (1928) L.R. 55 LA, 180: LL.R. 50 All, 375: 55 M.L.J. 42 (P.C.). 
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Another decision relied on by the learned Advocate for 
the respondents is Kotarbasapav. Chanveroval. The head-note 
is not Very clear. The first sentence of Melvill, J.’s judgment 
shows that the property was regarded as Sridhanam in the 
hands of the wife and that it was held that she could not 
alienate it to the prejudice of the daughter who would have 
inherited it as part of her mother’s Sridhanam. This is some- 
what like the decision in Gangadaratya v. Parameswaramma® 
and does not say that the widow had only a widow’s estate in 
the property given by her husband. 


The third decision cited was Prosunno Koomar Ghose v. 
Tarrucknath Sirkar8. There it was held that the husband 
had expressly given his wife an absolute power of dispos- 
ing of the property. The alienation being upheld on that 
ground the further question raised, viz., whether on her death 
the property would descend to her husband’s heirs or her own 
heirs, was held not to arise. Therefore it was not decided in 
that case that she had only a widow’s estate. She had certainly 
an alienable estate and the further question as to who should 
succeed was not decided. This decision does not therefore help 
the respondents. It is impossible to say that it was the accept- 
ed law in 1874 that a widow getting property under the will 
of her husband had only a widow’s estate in that property. 
Whatever doubts existed at that time as to her powers of 
alienation those doubts did not amount to saying that her 
interest in the property is only the limited interest of a widow. 
For these reasons I do not th-nk the principle in Abdul Aziz 
Khan v. Appayasami Naicker- can be applied to the present 
case. 

The result is that the appeal must be allowed and the 
plaintiff’s suit dismissed. The plaintiff will pay the costs of 
defendants 1 and 2 in the Court below (one set) and the 
appellants’ costs in this Court. 

Cornish, J.—I am of the same opinion. When this same 
will was before the Court in Ramachandra Rao v. Rama- 
chandra Rao’ it was construed by Sir John Wallis, C.J. and 
by Seshagiri Atyar, J. as conferring an absolute estate in the 


1. (1873) 10 Bom.H.C.R 403. 2. (1869) 5 M.H.C.R. 111. 
3. (1872) 10 Beng L.R. 267. 
4. (1903) L.R. 31 I. A. 1: I L.R. 27 Mad. 131 (P.C.). 
5. (1918) I,L.R-42 Mad. 283; 36 M.L J. 306, 
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property devised by the testator to his two widows. It is true 
that the decision of the High Court was reversed by their 
Lordships of the Judicial Committee on the ground that the 
question of the estate given to the widows was res judicata by 
reason of the earlier decision in A. S. No. 74 of 1896. But the 
Judicial Committee did not, nor was it necessary that it should, 
disapprove of the construction put upon the will in Rama- 
chandra Rao v. Ramachandra Raol. In the present appeal we 
are not debarred by the rule of res judicata from construing 
the will. 


The language of the will is quite simple. The testator 
after making certain bequests disposes of the residue as 
follows :— 


« As regards the rest of the property excluding the same, my adopted 
gon being given the name of Bavaji Pandithar shall be entitled to half of the 
property andenjoy the same. As regards the remaining half of the property 
my senior wife Sow. Kamakshi and my younger wife Thulji—these two 
persons shall be entitled to and take the same.” 


It must now be taken as settled that in construing the will 
of a Hindu testator disposing of immovable property in favour 
of his wife there is no presumption that the devise is of the 
qualified estate of a Hindu widow. In Pandit Shalig Ram v. 
Bawa Charanjit Lal? their Lordships observed : 


a At one time it was held by some of the Courts in India that, under the 
Hindu Law, ın the case of immovable property given or devised bya hus- 
band to his wife, the wife had no power to alienate unless the power of 
alienation was conferred upon her inexpress terms. It has been held by 
decisions of this Board that that proposition was not sound.” 

Their Lordships’ judgment then cites the following 
passage from Bhatdas Shivdas v. Bat Gulabs: 


“Tf words were used conferring absolute ownership upon the wife, the 
wife enjoyed the rights of ownership without their being conferred by 
express and additional terms, unless the circumstances or the context were 
sufficient to show that such absolute ownership was not intended.” 


Applying these remarks to the will before us, it seems to 
me that the circumstance that there is not material difference 
between the terms of the devise to the adopted son (which are 
undoubtedly sufficient to carry an absolute estate) and the 
‘terms in which the devise to the widows is expressed, serve to 
show that the testator intended to make no distinction in the 








1. (1918) LL.R. 42 Mad, 283: 36 M. L. J. 306. 
2, (1930) L.R. 57 I. A. 282: I. L. R. 11 Lah. 645 at 655: 59 M.L.J. 437 (P. C.). 
3, (1921) L.R. 49 LA. 1 at 7: LL.R. 46 Bom. 153: 42 M.L.J. 385 (P.C). 
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quality of the estate given in either case. My conclusion, there- 
fore, is that the widows took their portion as absolute owners. 

According to the older authorities immovable property 
given to a widow by her husband was not at her absolute 
disposal unless the gift was accompanied by an express power 
of alienation or unless the widow’s Sridhanam heirs consent- 
ed to the alienation: See Mahomed Noorkhan v. Hur 
Dyali, Gangadaraiya v. Parameswaramma®, Kotarbasapa v. 
Chanverova’ and Rudr Narain Sing v. Rup Kuart. But it is 
now established that a power to alienate may be inferred from 
the terms of the instrument by which an absolute estate has 
been conveyed to the widow. In Ramachandra Rao v. Rama- 
chandra Fao’ their Lordships, referring to the decision of 
the High Court in Surajmani v. Rabi Nathé and to the appeal 
therefrom, said: 

«Tt had been stated that under the Hindu Law in the case of a gift of 
immovable property to a Hindu widow, she had no power to alienate unless 
such power was expressly conferred. The decision of this Board did no more 
than establish that that propositionavas not accurate, and that it was possible 
by the use of words of sufficient amplitude to convey in the terms of the gift 
itself the fullest rights of ownership, including, of course, the power to 
alienate, which the High Court had thought required to be added by express 
declaration.” 

Their Lordships’ judgment in Narsingh Rao v. Maha 
Lakshmi Bat’? is to the same effect. In the case last mentioned 
the deed in favour of the widow contained a power of appoint- 
ment. But it is not essential, according to what is said in 
Ramachandra Rao v. Ramachandra Raos that the gift or 
devise should be expressly coupled with a power of alienation. 
For example, in Sastman Chowdhurain v. Shib Narayan 
Chowdhury8 where a testator devising property to his two 
widows stated that they should “ have, in every way, {ull 
power and proprietary right” over the property, it was held 
that the widows took the property with complete rights of 
proprietorship including the right to alienate the property. On 
the other hand, there is Chalapats Rao v. Subba Rao? which 





1, (1865) 1 Agra H.C R. 67. 2, (1869) 5 M.H.C.R. 111. 
3, (1873) 10 Bom.H.C.R. 403. 4 (1878) I. L. R. 1 All. 734 at 744. 
5, (1922) L.R. 49 I.A. 129; L.L.R. 45 Mad. 320 at 327 and 328: 
43 M.L.J. 38 (P.C). 

6, (1903) I.L.R. 25 All. 351. 

7. (1928) L.R. 55 I.A. 180: I.L.R. 50 All. 375: 55 M.L.J. 42 (P.C.). 

8. (1921) L.R. 49 T.A. 25: I. L. R. 1 Pat, 305: 42 M.L.J. 492 (P.C.). 

9, A.IR. 1929 Mad, 691: 117 I.C. 289, 
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illustrates a devise that was held to be not of sufficient 
amplitude to convey an alienable estate to the widow. 


In the present case the will does not expressly confer a 
power of alienation over the property devised. But we have 
a testator making to his widows, in practically the same 
language, a devise corresponding to the devise which he has 
made to his adopted son. I think that the inference from this 
circumstance must be that the testator intended to clothe his 
widows with the same heritable and alienable estate which he 
had conferred upon his adopted son. It follows that a volun- 
tary alienation of her property by the widow Thulji Boyee 
would havebound the estate; a fortiori, an involuntary sale in 
execution of a decree against her would be binding. In my 
judgment, therefore, the plaintiff’s suit failed and ought to 
have been dismissed. 

RCG ma Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JusticE MADHAVAN Nair. 


Sigappi alias Pachai Ammal .. Appellant* (Defendant) 
J. 


Kathayee .. Respondent (Plaintiff). 


Second Appeal—Appeal against suit for declaration and permanent 
injunction—Issues raised as to whether possession was with plaintiff within 
twelve years of defendant's interference—Onus of proof—Refusal by defend- 
ant to adduce evidence on a wrong understanding of the Judge’s opinton— 
Whether ends of justice required fresh evidence on defendants side. 

The plaintiff brought a suit for a declaration of title to the suit properties, 
for a permanent injunction, and, if necessary, for recovery of possession 
of the same properties free from the interference from the defendant. The 
plaintiff was the wife of the deceased son of the defendant. The defendant’s 
contention was that plaintiff could not claim any right to the properties as 
her son, the plaintiff's deceased husband, was disqualified from inheritance. 
Two issues among the rest were (a) whether the plaintiff was in possession 
on the date of the suit, and,if not, whether the suit for declaration and 
injunction was maintainable, and (b) whether the plaintiffor her predeces- 
sors-in-title had possession within 12 years before suit, When the suit was 
taken up in the trial Court the plaintiff was put in the box first. But upon 
representation by the plaintiff's vakil that the burden of proof was on the 
defendant, the trial Judge put defendant’s witness in the box. After continuing 
for some time the examination of his first witness, the defendant’s vakil filed 
an application that the burden of proving the above-mentioned issues lay on 
the plaintiff and that he should be directed to begin. Defendant’s petition was 
dismissed and defendant’s witnesses were examined but the defendant’s vakil 
declined to proceed further with the chief-examination of his witnesses, 








* Second Appeal No. 1703 of 1931. 4th September, 1934, 
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Then the plaintiff's vakil was allowed to cross-examine the first- witness of 
the defendant and close his evidence. The defendant’s vakil put ina memo- 
randum declining to let in any further evidence as the burden of proof, 
according to him, lay on the plaintiff. The evidence onthe plaintiff's side 
was then let in and was closed. But then the defendant’s vakil wanted per- 
mission to adduce evidence on the defendant’s side. This was refused and 
the case was finally closed and decree was given in favour of the plaintiff. 

In the first appellate Court the Judge was of opinion that the burden lay 
on the plaintiff to prove possession but in the view of the trial Court’s ruling 
that the defendant should begin first after the initial burden had been dis- 
charged by plaintiff to prove her case showing how plaintiff’s husband was 
disentitled to inherit the properties, though the burden of proving the two 
issues according to it also was on plaintiff alone, he felt the failure to adduce 
evidence by defendant should not Be condoned, as failure might have been 
caused by the bona fide mistake of the vakil. The order of the trial Court 
Judge read asif he decided without expressing any opinion regarding the 
burden of proof with respect to the two issues that the defendant should 
begin, as on the main issue the burden was upon her. Under these circum- 
stances the question arose whether a fresh opportunity should be given to the 
defendant to adduce her evidence. 

Held, in second appeal, that it was necessary in the ends of justice that 
an opportunity should be given to the defendant to adduce her evidence. But 
having regard to her conduct this concession could be shown her only on 
condition that she would pay all the costs of the plaintiff, except the institu- 
tion fee, up to date, irrespective of the result of the suit. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Devakottah, dated the 24th day of January, 
1931 and made in’A. S. No. 75 of 1930 (A. S. No. 115 
of 1930, District Court, Ramnad) preferred against the 
decree of the Court of the District Munsif of Devakottah, 
dated the 20th day of March, 1930 and made in O. S. No. 157 
of 1928. 


E. Vinayaka Rao and K. Aravamuda Aiyangar for appel- 
lant. ` . 

K. Bhashyam and M. S. Krishnaswami Aiyangar for 
respondent. 


The Court delivered the following RY 


JupGMENT.—The defendant is the appellant. This second 
appeal arises out of a suit instituted by the plaintiff for a 
declaration of title to the suit properties, for a permanent 
injunction, and, if necessary, for recovery of possession of 
the same free from interference from the defendant. 

The plaintiff is the wife of the deceased son of the defend- 
ant. The defendant’s son died in November, 1926. According 
to the plaintiff’s evidence, she collected the crops from the suit 
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lands of the year of the death of her husband. The next year 
she cultivated the lands and the defendant and her men 
destroyed the crops. Then the present suit was filed on 28th 
July, 1928. On the merits, the defendant’s contention was that 
the plaintiff cannot claim any right to the properties as her son 
was disqualified for various reasons from inheriting them. The 
plaintiff was given a decree by the first Court and this decree 
was confirmed in appeal. The defendant did not give her 
entire evidence before the trial Court. In this Second Appeal 
the question is whether the defendant should now be allowed 
an opportunity to put before the Court all her evidence. 


The failure of the defendant to adduce her entire evidence 
arose as a result of a ruling given by the District Munsif as to 
the burden of proof with reference to two issues in the case. 
These issues are issues 4and 7. Issue 4is ‘ whether the plaintiff 
was in possession on the date of the suit, and, if not, whether 
the suit for declaration and injunction is maintainable’. Issue 
7 is an additional issue. It is ‘whether the plaintiff or her 
predecessors-in-title had possession within 12 years before 
suit’. When the suit was taken up the vakils on both sides 
were absent. The Munsif then put the plaintiff into the witness- 
box and elicited an answer to a question. By that time the 
plaintiff’s vakil turned up and said that the burden of proof 
was not on the plaintiff and that the defendant should begin. 
The Munsif then put the defendant’s agent into the box as a 
witness on the defendant’s side and began to examine him 
himself. After some examination the case was adjourned. 
The defendant’s vakil turned up later and continued the 
examination of the witness. Later on, the defendant put in an 
application that the burden of proving Issues 4 and 7 lay on 
the plaintiff and that he (plaintiff) should be directed to 
begin. On this application the District Munsif passed the order, 
«On hearing both parties I already called upon the defendant 
to begin, since on the main issues the burden is upon her etc.” 
The defendant’s petition was dismissed. The examination of 
the defendant’s first witness was continued and the second 
witness on her side was also examined in part and some docu- 
ments were filed. The suit was then adjourned. On the 
adjourned date the defendant’s first witness was recalled and 
examined, but the defendant’s vakil declined to proceed with 


the further chief-examination of the defendant’s second witness. 
105 
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The plaintiff’s vakil was then allowed to cross-examine him 
and his evidence was closed. The defendant’s vakil put in a 
memorandum that day declining to let in any further evidence 
as the burden of proof lay on the plaintiff. The evidence on the 
plaintiff’s side was then taken and the case was proceeded with. 
When the plaintiff’s evidence was closed the defendant’s vakil 
wanted permission to adduce evidence on the defendant’s side. 
This permission was refused by the Munsif and thus the case 
was finally closed and a decree was given in favour of the 
plaintiff. . 


In the lower appellate Court it was argued, as was done 
before me, that the burden of proof with regard to Issues 4 
and 7 rightly lay on the plaintiff, that the learned Munsif was 
wrong in calling upon the defendant to begin, and as the 
procedure was thus irregular the defendant should be given a 
further chance to adduce all her evidence. The learned 
Subordinate Judge was distinctly of opinion that the burden 
lay on the plaintiff. But in his view the learned District 
Munsitf’s ruling that the defendant should begin first was right 
because on the ' presumptions’ arising in the case the plaintiff 
had discharged the initial burden; and therefore when the case 
was begun the defendant had to prove her case by showing 
how the plaintiff’s husband was disentitled to inherit the 
properties. There can be no doubt that the initial burden with 
respect to these issues (Issues 4 and 7) to prove that the 
plaintiff was in possession lay on the plaintiff. The learned 
Subordinate Judge thought that this burden was discharged 
because of the presumption that the defendant’s posséssion of 
the properties was on behalf of her son the husband of the 
plaintiff who was a minor, that after the death of the plaintiff’s 
husband the plaintiff and the defendant lived together for 
some time, that the properties must have been enjoyed by them 


. both, and that, if there is a presumption in favour of the 


plaintiff that her husband was in possession till his death in 
November, 1926, then it is not necessary for her to lead any 
evidence assuming that she was out of possession on the date 
of the suit as her husband’s possession was well within the 
statutory period. (See the end of paragraph 8 of the judg- 
ment.) The suit being thus in time, the main point for decision 
would he whether the defendant has shown that the plaintiff’s 
hysband was disqualified from inheriting the properties. In 
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this view the burden of proof will lie on the defendant and 
the defendant will have to adduce evidence first. This seems 
to be one way of looking at the question, but it is clear this 
was not the basis for the ruling given by the learned District 
Munsif. From his order it is clear that the process of reasoning 
adopted by the learned Judge was not at all present to his 
mind. What he said was this, that he called upon the defendant 
to begin ‘since on the main issues the burden is upon her’; 
that is to say, the main issue being whether the plaintiffs 
husband was disqualified from inheritance for the reasons 
mentioned in the defendant’s written statement. On this of 
course the burden is upon the defendant. The order of the 
District Munsif reads as if he decided without expressing any 
opinion regarding the burden of proof with respect to Issues 4 
and 7 that the defendant should begin as on the main issue the 
burden was upon her. Though the learned Judge was of 
opinion that the District Munsif’s ruling was right, he yet 
considered the question whether the failure of the defendant 
to adduce evidence should not be condoned as that failure 
must have been due to a bona fide mistake on the part of her 
vakil who must have thought, though wrongly, that the burden 
of proof lay on the plaintiff and that the plaintiff should first 
begin to adduce her evidence; and declined to condone the 
failure as the defendant had been given full opportunities to 
adduce evidence and had deliberately refused to adduce the 
same. 

The question is whether in these circumstances a fresh 
opportunity should be given to the defendant to adduce her 
evidence. I have given the matter my anxious consideration. 
As the grounds for the order of the District Munsif are not 
clear, and as undoubtedly the learned Subordinate Judge has 
declared his order correct on a ground which I do not think 
was present to the mind of the learned District Munsif, one 
can well hold that the position did not appear to be absolutely 
clear to the mind of the defendant’s advocate; and this 
probably is the explanation for his conduct in refusing to 
adduce evidence, though if this was the main reason one fails 
to see why he continued to adduce evidence for some time 
after the ruling and declined to give further evidence only 
afterwards. Even though it is assumed that the District 
Munsif did not give any definite ruling, or even if the ruling 
given is assumed to be wrong, still the defendant’s pleader was 
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not justified in refusing to adduce further evidence, after he 
had submitted to that ruling and proceeded with the examina- 
tion of the defendant’s witnesses 1 and 2. In view of the 
circumstances detailed above I think it is necessary in the ends 
of justice that an opportunity should be given to the defendant 
to adduce her evidence. But having regard to her conduct this 
concession can be given to her only on condition that she 
should pay all the costs of the plaintiff. except the institution 
fee up to date irrespective of the result of the suit and should 
in no way endeavour to obtain possession of the properties 
from the plaintiff during the pendency of the suit. Mr. 
Vinayaka Rao has candidly stated that he is willing to be put 
upon terms. I would therefore set aside the decree of the 
Lower Court and remand the case for disposal to the Lower 
Court according to law after allowing the defendant to adduce 
further evidence. The plaintiff will be allowed to adduce 
whatever evidence she thinks necessary to meet the further 
evidence adduced by the defendant. The costs incurred in the 
Lower Court will be provided for in his decree by the learned 
Judge. 

KC, Appeal allowed and suit remanded for 

P : fresh evidence. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SıR Horace OWEN Compton BEASLEY, Kt., 
Chaef Justice AND MR. JUSTICE KING. 


The Official Assignee of Madras .. Appellant* ( Respond- 
ent) 
v. 
Khambampati Pedda Subba Rao .. Respondent (Appli- 
cant). 


‘Registration Act (XVI of 1908), Ss. 17 (1) (b) and 17 (2) (i) and (vt)— 
Applicabiltty—Insolvency petition by creditor—Agreement by debtors with 
some credstors—Proviston for payment of debts—Charge in favour of 
creditors over unmoveable properttes—Right reserved to creditors to recover 
balance of debt personally and from other properties—Agreement if com- 
position deed—Withdrawal of petitions on execution of the agreement— 
Agreement, if exempt from registration. 


Two insolvency petitions were filed in the High Court against a firm by 
two of its creditors who subsequently applied for permission to withdraw the 
same, On the day fixed for hearing, they produced an agreement, undated 
and unregistered, but signed by the partners of the firm and by 19 of their 





tO. S. A. No. 10 of 1934. 8th August, 1934. 
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creditors, The Official Assignee not objecting, leave was granted to with- 
draw the petitions in view of the arrangements evidenced by the agreement. 
The agreement, after setting out the assets and liabilities of the firm, provided 
for an immediate payment by the partners of a sum of Rs. 22,300 to be lent to 
them by a relation, and for giving them a year in which to collect their out- 
standings and pay off the balance of their debts in full. On default of this, 
certain immoveable properties were to be sold and payment was to be made to 
the creditors of the balance due to them, as well as the debt due to the rela- 
tion of the debtors, out of the sale proceeds. A charge was also created in 
favour of the creditors over the immoveable properties. The agreement 
finally provided that if both the outstandings and the sale-proceeds proved 
insufficient to pay the creditors in full, the creditors were to be free to recover 
the balance by proceeding against the debtors personally or against any other 
property which they might possess, 

Held, (1) that the agreement fell clearly within S, 17 (1) (b) of the Regis- 
tration Act as creating an interest in immoveable property, prima facte 
requiring registration, and hence having been unregistered was inadmissible 
in evidence; 

Chandrashankar v. Bat Magan, (1914) I L.R. 38 Bom. 576, referred to. 

(2) that it was not a composition deed so as to be exempt from registra- 
tion under S.17 (2) (i), as it made every possible kind of arrangement, 
including a final residuary right of suit, to ensure that the creditors should be 
paid in full; 

(3) that it was also not a decree or order of Court under S. 17 (2) (wi), 
as it did notin any sense form part of the Court’s order, and as the parties 
did not apply to the Court to record the terms of the agreement, although 
the Court no doubt considered it when examining the reasons why leave to 
withdraw was asked for. 


Muthayya v. Venkataratnam, (1901) I.L.R. 25 Mad. 553, applied. 


On appeal from the order of the Honourable Mr. Justice 
Stone, dated the 22nd day of January, 1934 and made in the 
exercise of the Insolvency Jurisdiction of the High Court in 
Application No. 69 of 1933 in Petition No. 158 of 1932. 


T. M. Krishnaswami Atyar for S. G. Satagopa Mudahar 
for appellant. 


K. S. Krishnaswami Aiyangar and A. Kuppuswams Aryar 
for respondent. 


The Court delivered the following 


JupcmMents. King, J.—This appeal is concerned with the 
insolvency of the three partners of Mahomed Khaja Sahib & 
Co., and the simple point at issue is whether a certain agree- 
ment to which these partners were parties, which is 
unregistered, is or is not exempt from registration. The 
learned trial Judge has held that it is not exempt, and therefore 
is not admissible in evidence and the Official Assignee- who 
seeks to rely upon it has appealed. ee sae 
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The circumstances in which the document came to be 
executed were these. In 1928 two insolvency petitions, I. P. 
No. 483 and I. P. No. 527, were filed in the High Court against 
the firm in question each by two of its creditors. These 
petitioning creditors applied under S. 13 (8) of the Presidency 
Towns Insolvency Act for leave to withdraw their petitions. 
Their applications were posted to the 11th December, 1928 and 
on that day they produced in support of them the agreement 
now in dispute which was undated but signed by the three 
partners and by nineteen of their creditors. As the Official 
Assignee did not object to the applications, and no doubt, in 
view of the arrangements evidenced by the agreement, the 
Court granted leave to withdraw. 


The agreement begins by setting out the indebtedness of 
the firm as Rs. 99,500 and its potential assets, f.e., outstand- 
ings due but not yet realised as Rs. 1,95,850. It then goes on 
to provide that the partners shall pay immediately a sum of 
Rs. 22,300 which is to be lent to them by a relation. They 
are then to have a period of one year in which to collect their 
outstandings and pay off the balance of their debts in full. If 
they fail to do this they are to sell certain immovable property 
and from the sale proceeds pay off the balance and also finally, 
the debt owing to their relation. In the meantime a charge is 
created in favour of the creditors over the immovable property 
already referred to. Finally (para. 8) if both the outstandings 
and the sale proceeds are insufficient to pay the creditors in 
full, the creditors are to be at liberty to recover the balance 
by proceeding against the partners personally or against any 
other property which they may possess. 


It is not seriously denied that prima facte such a document 
as this requires registration. It falls clearly within S.17 (1) 
(b) of the Registration Act as creating an interest in immov- 
able property. Itis for the appellant therefore to show, if he 
can, under what provision or provisions of the Registration Act 
the document can be exempted. He has referred us to two 
provisions. The first is S. 17 (2) (i) which exempts ‘any 
composition: deed’ and the second is S. 17 (2) (vi) which 
exempts ‘any decree or order of a Court except a decree or 
order expressed to be made on a compromise and comprising 
immovable property other than that which is the subject-matter 
of the suit or proceeding’. 
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On the first of these contentions the learned trial Judge 
has held that this document cannot be a composition deed as it 
is not, technically speaking, a deed and does not record any 
composition. He has also refused to have recourse, in deter- 
mining this matter, to the definition of ‘composition deed’ to 
be found in Sch. I of the Indian Stamp Act. In appeal we 
have been referred to a ruling of a Bench of the Bombay High 
Court, Chandrashankar and others v. Bat Magani, in which 
the definition given in the Stamp Act was applied to the 
expression “composition deed” as found in the Registration 
Act, and without feeling bound, for the determination of this 
appeal, to express any opinion on the point whether this ruling 
should or should not be followed in this respect, we have 
proceeded to hear the arguments of the appellant’s learned 
advocate based upon that definition. 

There are three kinds of ‘composition deed’ contemplated 
by the Stamp Act. Such a deed may either— 

(+) convey property for the benefit of a man’s creditors; 


(ii) secure to them the payment of a composition or 
dividend; or 

(iii) provide for the continuance of a debtor’s business 
under the supervision of inspectors. 

It is not seriously argued that the agreement now in 
question can fall under the first or the third of these heads but 
it is contended that it fulfils the conditions of the second. 

The only point urged in favour of this argument is that 
a composition or dividend does not necessarily imply that 
creditors are to be paid something less than the full measure of 
their debts. Support for this position is sought in Mulla’s 
commentary on the Registration Act at page 72. It is clear 
that the learned commentator’s note is based upon the Bombay 
case to which we have already referred, Chandrashankar and 
others v. Bat Magan. Now all that was decided in that case 
was this: 

(+) that the definition of ‘composition deed’ found in the 
Stamp Act can be applied in interpreting the same expression 
in the Registration Act; 

(ii) a conveyance of property for the benefit of creditors 
can therefore be a composition deed; and 


— 
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` (4) by such a conveyance the creditors might in fact be 
enabled fo receive full payment of their debts. 

But this is very far from being any authority for the 
position that where in the body of the definition in the Stamp 
Act the word ‘composition’ and not, be it noted, ‘composition 
deed’ is ‘used, that single word can be interpreted in any other 
than its ordinary meaning, which is, to quote Halsbury, Vol. II, 
S. 584, ~ l 


“an agreement between the compounding debtor and all or some of his 
creditors By which the compounding creditors agree with the debtor, and with 
each other, to accept from the debtor payment of less than the. amounts due 
to them in full satisfaction of the whole of their claims.” 


The present agreement in which every possible kind of 
arrangement is made, including a final residuary right of suit, 
to ensure that the creditors shall be paid in full cannot there- 
fore in our opinion be held to be an instrument to secure the 
payment of a composition. 

We proceed to consider the second point: “Is this 
agreement a decree or order of any Court”? Quite obviously 
on the face of it, it isnot. The only application made to the 
Court was one for leave to withdraw the insolvency petitions. 
The only order of the Court was: ‘Official Assignee does not 
object. Leave granted. Order as prayed’. It is however 
argued that the agreement must have been shown to and 
considered by thé Court which was bound to satisfy itself that 
good reasons existed before granting the leave, and that it is 
not necessary that every word of it should be incorporated in 
the Court’s order. We have been referred toa passage in the 
judgment of the Privy Council in Pranal Anni v. Lakshmi 
Annil in support of the argument that a mere reference to the 
terms of an agreement in an order would make those terms 
admissible in evidence but that ruling deals with quite different 
facts; nor can we see that the mere inclusion of this agreement 
among the list of documents which the Judge is said to have 
read before passing his brief order of the 11th December is 
equivalent to a ‘reference’ to it by the Judge himself suchas is 
meant by their Lordships of the Privy Council in Pranal Anni 
v. Lakshmi Annt1 where the full expression used is ‘if the 
order of the learned Judge had referred to or narrated these 
terms of compromise’. On behalf of the respondent our 








1, (1899) L.R. 26 I.A. 101: LL.R. 22 Mad. 508 at 514: 9 M.L.J. 147 (P.C.). 
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attention was drawn to a ruling reported in Muthayya v. 
V enkataratnam which, while not entirely on all fours with the 
present case, since it deals with the withdrawal of a suit and 
not the withdrawal of an insolvency petition, yet, affords a very 
close parallel, and we think there is ‘no good reason why we 
should not apply its principles to the present case. As has-been 
indicated the only matter upon which the Court in this case was 
asked to decide was whether leave to withdraw should or 
should not be granted. No doubt the Court considered the 
agreement now in question when examining the reasons why 
the leave to withdraw was asked for but the parties did not 
apply to the Court to record the terms of their agreement and 
it is impossible in our opinion to hold-that that agreement in 
any sense formed part of the Court’s order. The second 
ground for exemption thus equally fails and this appeal must 
be dismissed with costs. 


The Chief Justice.—I agree. 
KG. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. JusTICE PAKENHAM WALSH. 


Kumaraswami Desikar .. Petitioner*® (1st Defend- 
Vv. ant) 
Dhiraviam Pillai and another .. Respondents (Plaintiff 


and 2nd Defendant). 


Promissory note—Ezxecution of note by two persons—Admission of 
execution by one and denial by another—Finding of Court of forgery in 
respect of the other defendant's execution—W hether the defendant admitting 
execution is liable. 

lf a suit is laid on a promissory note said to have been executed by two 
defendants, one of whom admits execution but the other denies and the 
Court finds that his signature has been forged and gives a decree against the 
defendant who admits execution, 

Held, that the suit must also be dismissed against the defendant who 
admits execution as the principle upon which such suits are dismissed is not 
the interest of the party who is found to have executed the document but the 
interests of justice in general. They rest upon the principle “Er turpi causa 
non oritur acto”. A 


Holman v. Johnson, (1775) 1 Cowp. 342: 98 E.R. 1120 and Scott v. Brown, 
Doering, McNab & Co., (1892) 2 Q.B. 724, relied on. 
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Madam Pillai v, Athinarayana Pillai, (1924) 21 L.W. 532 and Tunuguntia 
Brahmayya v. Sangam Rami Reddi, 1914 M.W.N. 705, dissented from. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tuticorin in S. €. S. No. 147 of 1929. 

A. Swaminatha Atyar for petitioner, 

K. S. Sankara Atyar for respondents. 

The Court delivered the following 

J UDGMENT.—The suit was laid on a promissory note said 
to have been executed by the two defendants. The Ist defend- 
ant admitted execution but pleaded that he was not liable on 
the note. The 2nd defendant denied execution and the Lower 
Court found that his signature was forged. A decree has 
been granted against the Ist defendant and the present revision 
petition is filed against that decree. 


The general trend of decisions in this Court is that a 
decree cannot be given on a document which is found to be a 
forgery. The earliest case here is an unreported ruling of 
Miller, J. in Civil Revision Petition No. 601 of 1912 where he 
followed Gour Chandra Das v. Prasanna Kumar Chandrai. 
This case was followed in Amirtham Pillai v. Nanjah Goun- 
dan? by Sadasiva Aiyar, J. and Wallace, J. in Santhu Mohi- 
deen Pillai v. Jamaludin Lebbai3 followed these two rulings 
and refused to follow the ruling of Devadoss, J. in Madam 
Pillai v. Athinarayana Pillait. There is one other reported 
case of this Court in favour of the respondent, Tunuguntla 
Brahmayya v. Sangam Rami Reddib. Some distinction was 
attempted between some of these cases and the present by the 
fact that in some of these cases execution by one defendant 
was to be conditional on the execution by the defendant whose 
signature was found a forgery. That does not, however, 
apply to Civil Revision Petition No. 601 of 1912 where there 
was no such condition about execution. Also in Amirtham 
Pillai v. Nanjah Goundan? Sadasiva Atyar, J. decided the 
question on general principles as well as on the particular facts 
of the case. As to the argument founded on the Ist defend- 
ant’s admitting execution, I am unable to see how from a 
legal point of view there is any difference between an execution 





1. (1906) LL.R. 33 Cal. 812, 2. 1914 M.W.N, 250. 
3, 1928 M.W.N. 591. 4, (1924) 21 L.W. 532. 
5. 1914 M.W.N, 705, 
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which is admitted and an execution which is denied but found 
on the evidence to be true. 

The English authorities are clear on the point: Holman v. 
Johnson! and Scott v. Brown, Doering, McNab & Co.# The 
principle upon which such suits are dismissed is not the interest 
of the party who is found to have executed the document but 
the interests of justice in general. They rest on the principle 
“Ex turpi causa non oritur actio”. There is no reason that I 
can see why this principle should not be applied in India. If 
anything, I should consider it is even more needed here than 
in England. 

The revision petition must be allowed and the suit 
dismissed against the 1st defendant also. Under the circum- 
stances however I do not award costs. 

K. C. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT, :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
CORNISH. 


Gopalu Pillai ..  Appellant* (1st Defendant) 
v. 
N. R. Kothandarama Atyar 
and others .. Respondents (Plaintif and 


Defendants 2 and 3). 


Provincial Insolvency Act (V of 1920), Ss. 33 and 39—Debt on a promis- 
sory note executed by the insolvent excluded from composition scheme which 
was not formally framed into a schedule by the Court—Whether such a debi 
can be recovered afierwards by the creditors—One of two tenants-tn-common 
not made a plaintif in the suit ona promissory note by them—Whether such 
a tenant-in-common entitled to a decree for a half share on being made a 
pariy as defendant in a suit broughi by the other *tenant-in-common as 
plaintif. 

The plaintif was the brother of the executee of the suit promissory note 
and the 3rd defendant the widow of the executee. The Ist defendant who 
was the executor of the note was adjudicated an insolvent before the plaintiff 
obtained a decree on the note in favour of himself and the widow for the 
entire amount. By a private arrangement the insolvent agreed to pay off the 
debts to his creditors mentioned in a composition settlement, and in the 
settlement prepared the suit promissory note was left out. Presumably all 
the other debts were paid off, the plaintiff and the 3rd defendant appealed 
against the order of Court recognising that private arrangement, on the 
ground that it made no provision for the suit promissory note debt; but they 
were defeated on the ground that they had consented to it. Hence the 
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appellant contested that the plaintiff could not recover the debt due under the 
suit note, his note amount not having found a place in the composition 
scheme, 


Held, (1) that since S. 39 of the Provincial Insolvency Act did not 
strictly apply to this case owing to the absence of a schedule prepared by 
the Court, the plaintiff and 3rd defendant were not precluded from recovering 
the suit debt. The Court had no power to dispense with the formality of 
framing a schedule of debts and creditors after 1t had approved of the com- 
Position scheme, A creditor whose debt was not included in the schedule 
would not be bound by the composition arrangement; 

Khalil-ul-Rahman v. Ram Sarup, (1926) 95 I.C. 204, followed. 


(2) that where a note was taken in the name of a member of a joint 
family existing at the time of the suit, he could certainly recover the amount 
of the loan on the allegation that the debt really belonged to the family; for 
in such a case the suit was really based on the debt and not on the instrument 
in its character of a negotiable instrument; 

Chandana Venkatadri v. Majati Laximinarasimma Row, 1910 M.W.N. 
824 and Muhammad Khumarali v. Ranga Rao, (1901) LL.R. 24 Mad. 654, 
followed. 

(3) that so far as the widow, 3rd de endant in the case, was concerned, 
she could not recover her half share as she was not a co-plaintiff in the 
Lower Court and hence there could not be a decree for half of the promissory 
note amount in her favour, 

The present case is not one of joint promisees. Itis a case where there 
is one promisee in the beginning but afterwards the right comes to reside in 
two persons as tenants-in-common, namely, plaintiff and 3rd defendant. In 
such a case any one may sue to recover his own share but the other co-sharer 
must be made a party. The more prudent course for the other co-sharer 
will be to apply to be made a co-plaintiff, or if her share is given up the 
actual plaintiff may recover his own share only and the suit is not liable to 
the objection of splitting up the debt, the other’s share being given up, as the 
debtor profits by a claim being made against him for a smaller amount. 

Stluvaimuthu Mudaliar v. Muhammad Sahul, (1926) 51 M.L.J. 648 at 649 
and Annapurnamma v. Akkayya, (1912) I.L.R. 36 Mad. 544: 24M L.J. 333 
(F.B.), distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram, dated the 21st December, 1928, in O. S. 
No. 29 of 1928. 


K. S. Jayarama Atyar and S. Nagaraja Aiyar for appel- 
lant. 


K. S. Venkataraman for respondents. 
The Court delivered the following 


JUDGMENTS. Ramesam, J.—This appeal arises out of a 
suit brought by the plaintiff Kothandarama Aiyar to recover 
his half share of a debt evidenced by a promissory note exe- 
cuted by the Ist and 2nd defendants in favour of his deceased 
brother Natesa Aiyar and to get the other half share paid to 
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the 3rd defendant who is Natesa Aiyar’s widow. The 
promissory note was executed on the 21st July, 1925, for 
Rs. 3,945-8-10 according to the particulars given therein. The 
plaintiff alleged that at the time of the execution of the suit 
note, the plaintiff and his brother were undivided. Natesa 
Aiyar died on the 22nd March, 1926, leaving a widow Avayam- 
bal Ammal, the present 3rd defendant. The relative rights of 
the plaintiff and the 3rd defendant in the properties of the 
family being the subject of doubt, a partition deed and an 
agreement were executed between them on the 6th June, 1926. 
The partition deed generally provides that the family proper- 
ties not expressly mentioned in it should be taken equally 
(Ex. I). But the agreement (Ex. E) expressly provides that 
‘the amounts due to the family and mentioned in the list 
attached hereto shall be collected either in the ordinary course 
or through Court bearing the expenses in common and the 
amount realised shall from time to time be received equally.” 
A schedule of debts was appended to it and the debt 
evidenced by the suit promissory note is included in it. The 
suit was filed on the 23rd July, 1928, but it is admitted that 
the 2lst and the 22nd July were holidays and the Court 
re-opened on the 23rd. No question of limitation was raised 
in the issues nor was any argued before us. 


The Ist defendant pleaded that the suit debt belonged 
exclusively to the deceased Natesa Aiyar (paragraph 6) and 
that the partition deed was brought about fraudulently (para- 
graph 8). He also pleaded that the suit not being based on an 
assignment from the 3rd defendant should be dismissed. The 
first issue is whether the plaintiff is entitled to maintain the 
suit. We may assume that the issue is intended to raise all 
possible technical objections to the maintainability of the suit. 
The 3rd defendant remained ex parte. She was so declared 
on the 3rd September, 1928. The trial of the suit began on 
the 26th November, 1928 and arguments were partly heard on 
the 27th November. On the 30th November on the plaintiff’s 
request the case was adjourned for the production of succession 
certificate for 3rd defendant’s half share. On the 12th 
December the plaintiff’s pleader puts ina petition to set aside 
the ex parte order against the 3rd defendant. ‘This is some- 
what extraordinary because one would expect that the 3rd 
defendant would herself put in sucha petition. On the same 
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day a written statement was filed by the 3rd defendant 
appearing through the plaintiff’s vakil in which she prays for 
a decree in her favour for one-half of the amount according 
to the plaint. She does not pray for her name being transferred 
as a plaintiff. The written statement was not accompanied by 
any affidavit of hers explaining her late appearance. On that 
date the order declaring her ex parte not being set aside she 
was not even entitled to file a written statement. The case was 
adjourned to the 18th December, 1928, for the production of 
the succession certificate in respect of her share. On the 18th 
December the ex parte order against the 3rd defendant was 
set aside and the case was adjourned for the production of the 
succession certificate. Succession certificate was ordered to 
be issued to her on the 20th December by the same Sub-Judge. 
It was produced on the 21st and exhibited as Ex. VI, and 
judgment was delivered on the same day giving a decree for 
the whole amount of the debt in favour of the plaintiff and the 
3rd defendant. The Ist defendant files this appcal. 


The first of the points raised by the appellant, which 
should be dealt with in their logical order, is that the whole suit 
is barred and is not maintainable by reason of certain proceed- 
ings in the insolvency of the Ist defendant. The Ist defendant 
became very heavily indebted. He filed I. P. No. 15 of 1925 in 
the Subordinate Judge’s Court of Mayavaram for being 
declared insolvent. It was transferred to the Official Receiver’s 
Court of Negapatam and numbered as I. P. No. 1 of 1926. 
He was adjudicated on the 16th July, 1926. He then applied 
by a petition, dated the 23rd March, 1927, in the Subordinate 
Judge’s Court of Mayavaram, suggesting a private arrange- 
ment and praying for stay of further proceedings before the 
Official Receiver, Negapatam. In this petition Natesa Aiyar 
appears as the 3rd respondent but it is also shown that he died 
and the present plaintiff and the 3rd defendant were brought 
in as legal representatives and made the 23rd and 24th 
respondents. In paragraph 4 of the petition it is alleged that 
the petitioner has debts to pay to the extent of Rs. 8,723-11-7. 
This figure excludes the amount due on the suit promissory 
note. A note was made at the end of the list of debts that 
although he executed the suit promissory note in favour of 
Natesa Aiyar the 2nd defendant was liable to pay on it and 
that he (.e., Ist defendant) is not liable. Notice was ordered 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 847 


on this petition on the 22nd April. Respondents 23 and 24, 
t.e., the present plaintiff and the 3rd defendant, were served by 
the Zist July. Finally permission was granted to the petitioner 
to raise the required amount by executing a usufructuary 
mortgage and to deposit Rs. 8,500 in Court for paying off the 
debis. This was on the 16th August, 1927. On the 28th 
October, 1927, the present plaintiff and the 3rd defendant filed 
a memorandum in which they stated that they were willing to 
receive Rs. 1,453-1-3 in full satisfaction of another debt due 
to them on a mortgage mentioned in the insolvency schedule. 
This memorandum makes no reference to the suit debt. It 
does not say that they give up that debt. It does not raise 
any objection to the recognition of the proposed arrangement 
on account of the petitioner not offering to pay the suit 
promissory note, t.e., they agreed that the suit promissory note 
be left out of consideration in the settlement proposed and 
should not form an obstacle to it. But, on the other hand, 
they did not give up the rights in it. The proposal to pay off 
the debts with the money raised on the mortgage was sanctioned 
on the 28th October, 1927. Presumably all the debts other 
than the suit promissory note debt were paid off. The present 
plaintiff and the 3rd defendant filed an appeal against the above 
order, dated the 28th October, 1927, objecting to the arrange- 
ment on the ground that ‘provision ought to have been made 
for the payment of the suit promissory note debt also. The 
appeal was dismissed by the District Judge of East Tanjore on 
the ground that they consented to the proposed agreement 
(vide Ex. V, dated the 26th July, 1928). 


On these facts it is contended by the appellant that the 
plaintiff cannot recover the debt due under the suit promissory: 
note. Either he and the 3rd defendant must be taken to 
have given up their right to the defendants or steps to recover 
it must be taken in the insolvency proceedings which were not 
at an end by reason of the order of October, 1927. It is true 
that the order recognising the arrangement does not put an end 
to the insolvency but continues the proceedings for the purpose 
of giving effect to the arrangement: Vide Subramanyan v. 
Narasimıhamı. This is all the effect of the decision. It is un- 
necessary to consider the correctness of every dictum of the 
learned Judges in that judgment. Under S. 39 of the Provincial 
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Insolvency Act it is provided that 


“The Court shall frame a schedule in accordance with the provisions of 
S. 33, the order of adjudication shall be annulled, and the composition or 
scheme shall be binding on all the creditors entered in the said schedule so far 
as relates to any debts entered therein.” 


This section is very clear and admits of no ambiguity. Its 
language differs from that of the analogous provision in S. 30 
of the Presidency Towns Insolvency Act which says that 


`- «The composition of scheme shall be binding on all the creditors so 
far as relates to any debt due to them from the insolvent and provable 
in insolvency.” 


If the present case arises under S. 30 of the Presidency 
Towns Insolvency Act, it may be that the suit debt cannot be 
recovered by any suit on the ground it is-not provided for in 
the composition. (I do, not wish to -express any final opinion 
on the point.) The only remedy of the plaintiff may be to get 
it included in the composition by getting the order sanctioning 
the arrangement amended or revoked and getting a fresh order 
passed. Under S. 8 of the Presidency Towns Insolvency Act 
the Court has very ample powers todo that. The analogous 
section in the Provincial Insolvency Act (S. 40) does not 
enable a creditor in the position of the present plaintiff and the 
3rd defendant to get the scheme amended by the inclusion of 
their debts as they themselves agreed to it and it cannot be 
said that the scheme cannot proceed without injustice. I am 
unable to agree with the observation of Thiruvenkatachari, J. 
in Subramanyam v: Narasimham1, when he says that there does 
not seem to be sufficient reason for the composition having 
different results under the two Acts. The existence of the wide 
powers under S. 8 of the Presidency Towns Insolvency Act 
and the absence of .such. powers in the Provincial Insolvency 
Act and the limited scope of S. 40 of the Provincial Insolvency 
Act and the difference in the language of S. 39 of the Provincial 
Insolvency .Act and S. 30 of the Presidency Towns Insolvency 
Act which must have been deliberate show that the policy of 
the two Acts is different in this matter. Apart from this, the 
Court not having prepared a schedule as required by S. 39, 
that section strictly does not apply. But even 1f we look at the 
spirit of the proceedings and consider that the parties assumed 
that the schedule already filed may be regarded as the schedule 
prepared under 5. 39 still for the.reasons given above, I do not 








1, (1928) 56 M. L. J. 489. 
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think that the plaintiff and the 3rd defendant are precluded 
from recovering the suit debt. I agree with the decision of the 
Punjab High Court, KAalil-Ul-Rahman‘v. Ram Sarupi. It 1S 
said that if a suit can be so filed such a suit and the proceedings 
under it derogate from the protection afforded by S. 28 (2) 
of the Act. But in the case of a scheme, S. 28 has to be read 
with S. 39 and the protection is taken away by S. 39 in respect 
of debts not included in the scheme. I do not think therefore 
that there is anything in this contention. 


In the case in Govindas Chaturbhujadas v. Ramados? the 
facts were somewhat different. It arose under the Presidency 
Towns Insolvency, Act and S. 30 of that Act governed the 
matter. I may also point out that the argument-that the lia- 
bility on the debt was denied by the 1st defendant—the denial 
being accepted by the creditor—proceeded on a misconception 
of the position taken up by the Ist defendant in the insolvency 
proceedings. Ex. JI the petition suggesting the arrangement 
was not the original petition for being declared an insolvent. 
That petition is not filed before us and we must assume that 
the suit debt was shown in that petition asa debt for which the 
petitioner was liable. As there was nothing to dispute, Natesa 
Aiyar did not appear. Afterwards he died. Itis only in Ex. II 
that the statement was made that the 2nd defendant was liable 
for the suit note debt and therefore the petitioner had only 
debts to the extent of Rs. 8,723 to pay. The obvious meaning of 
this is that though in law the petitioner was: liable for the debt, 
as a matter of fact the 2nd defendant was the’ person who 
received the money and who was looked to by the creditor for 
the payment. It might be he would pay the amount and the 
liability of the Ist defendant was extremely problematical. 
Though in law the Ist defendant was liable he may never be 
called upon to pay. I think this is the proper interpretation of 
his statement in Ex. II in the absence of the main insolvency 
petition. Under such circumstances the effect of the insolvency 
proceedings is that not only the insolvent and the particular 
creditor but also all the other creditors agreed that the suit 
debt should be excluded for the time being. In such a case 
there is no irregularity and though the general object of the 
scheme was to pay off all the creditors there is nothing in the 
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Act to show that a scheme may not, by the consent of all parties 
interested, exclude a particular debt or debts which are not 
urgent or the burden of which on the insolvent is very prob- 
lematical and may never arise. The appeal of the present 
plaintiff and the 3rd defendant in the insolvency proceedings 
in which they attempted to get the suit debt included was 
really an after-thought. They attempted to get behind their 
consent and the appeal was rightly dismissed. For all these 
reasons I think that the present suit is not barred by what 
happened in insolvency. 

I now come to the second point in the case, viz., whether 
there is any other objection to the maintainability of the suit. 
Subba Narayana Vathiyar v. Ramasami Atyar! is relied on in 
this connection by the appellant. In that case it was held that a 
person cannot sue on a negotiable instrument on the ground 
that the payee was a benamidar for him. But this has nothing 
to do with the case of a joint family. Where a note is taken 
in the name of a member of a joint family, the whole family 
existing at the time of suit can certainly recover the amount of 
the loan on the allegation that the debt really belonged to the 
family. In such a case the suit is really based on the debt and 
not on the instrument ın its character of a negotiable instrument. 

The decision in Gopala Atyangar v. Venkatakrishne 
Atyangar® is not inconsistent with this last statement. In that 
case it was not found that the debt was due to the family but 
the finding was only that the note was taken for the joint 
benefit of the Ist plaintiff and the deceased. That is really a 
case of benami and falls within the scope of Subba Narayana 
Vathiyar v. Ramasamt Ayyari and was not a case of joint 
family. 

The decision in Chandana Venkatadri v. Majati Laximi- 
narasimma Row’ shows that when there was a partition by 
which the note fell to the share of a member of the family he 
can sue. The decision obviously means that such a suit is not 
based on the negotiable instrument but is one to recover the 
debt. 

So early as Muhammad Khumarali v. Ranga Rao4 it was 
held that where there was no valid endorsement of a noteasa 





1. (1906) I.L. R. 30 Mad 88: 16 M. L. J. 508 (F. B.). 
2. (1914) 26 M. L, J. 224. 3. 1910 M. W. N. 824. 
4, (1901) I. L. R. 24 Mad. 654. 
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negotiable instrument by reason of both the payees not joining 
the endorsement, the endorsement may be regarded asan assign- 
ment in writing of the half share of the endorser within the 
meaning of S. 130 of the Transfer of Property Act. This case 
has never been dissented from and in my opinion is good law. In 
the present case no assignment is needed, for on the evidence 
afforded by Exs. E and I, we must now assume that originally 
the suit note was executed for a debt due to the joint family 
but afterwards the brothers became divided in status and asa 
result the plaintiff and Natesa Aiyar’s widow became each 
entitled to a half share. Ex. E being a settlement of a 
doubtful claim must be regarded as conclusive as to the nature 
of the relations between the plaintiff and the 3rd defendant and 
we cannot go behind it. Vide Kami Reddi Timmappa v. 
Devast Harpal1 repeatedly followed and applied. The plaintiff 
was always the owner of a half share of the debt and required 
no assignment. The 3rd defendant inherits the other half 
share as the heir of Natesa Atyar. 


The third point argued is that the 3rd defendant cannot 
recover her half share. She was not a plaintiff. She never 
applied for being made a co-plaintiff in the Lower Court. Even 
if her written statement of the 12th December can be regarded 
as such an application, there is no order on that application by 
the Lower Court. Her written statement was filed at a time 
when the ex parte order against her had not been set aside. In 
this part of the case there is some mystery. The refusal of the 
3rd defendant to join in the suit as a plaintiff and even her 
later movements are not clearly explained to us and the matter 
is shrouded in some suspicion. Perhaps she felt some moral 
compunction and did not wish to bring a suit for her half share. 
It is unnecessary to speculate further on it. No affidavit is 
filed by her praying that she should be made a co-plaintiff and 
we do not see any reason why we should help her now. If she 
was made a co-plaintiff by the Court under S. 22 of the 
Limitation Act the suit would not be barred. In her absence 
as a co-plaintiff the 3rd defendant’s claim cannot be decreed. 
It was open to her to apply for being transposed as a 
co-plaintiff within the time of limitation. She did not do so. 
There is no principle which enables one plaintiff to recover a 
—— 

1.. A.LR. 1929 Mad. 157. 
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debt on behalf of another: vide Meyappa Chetty v. Supra- 
mantan Chettyl, 


Reliance was placed on Siluvaimuthu Mudaliar v. 
Muhammad Sahul? and Annapurnamma v. Akkayya’ to show 
that the suit is maintainable by the plaintiff on behalf of both. 
But they are cases where the suit was by one of two joint 
promisees. In such cases one of the joint promisees may sue 
to recover the whole debt making the other a party. But the 
present case is not one of joint promisees. It is a case where 
there is one promisee in the beginning but afterwards the right 
comes to reside in two persons as tenants-in-common. In such 
a Case any one may sue to recover his own share but the other 
co-sharer must be made a party. For otherwise the debtor 
may be harassed by pleas which are inconsistent as to the 
share due to each claimant and the finding in one may not be 
binding on the other and the debtor may suffer by inconsistent 
judgments. To avoid such injustice to the debtor the other 
co-sharer must be made a party. In such a case the more 
prudent course for the other co-sharer would be to apply to be 
made a co-plaintiff or if his share is given up the actual 
plaintiff may recover his own share only and the suit is not 
liable to the objection of splitting up the debt the other share 
being given up, as the debtor profits by a claim being made 
against him for a smaller amount. I think that the sentence 
“The suit must be for the entire debt” at p. 649 in Siluvat- 
muthu Mudahar v. Muhammad Sahul? must be confined to a 
case of joint promisees from the beginning. Where there was 
originally a single promisee, afterwards represented by more 
than one, the suits may be for the respective portions of the 
tenants-in-common but provided the others are made parties. 
I do not think that any argument based on these decisions helps 
the respondent. 

The result is that the appeal against that portion of the 
decree which is in plaintiff’s favour is dismissed with costs on 
his half share, and the appeal against that portion of the decree 
which is in 3rd defendant’s favour is allowed with costs on her 
half share to be paid by her. The costs of printed papers will 
be divided into two shares. 





1, (1916) L.R. 43 L.A. 113 at 121:20 C.W.N. 833 (P.C.). 
2, (1926) 51 M. L. J. 648. 
3. (1912) I. L, R. 36 Mad. 544: 24 M. L. J. 333 (F.B.). 
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Cornish, J.—I have come to the same conclusion. I think 
that the appellant can get no help from S. 39 of the Provincial 
Insolvency Act as a bar to the plaintiff’s suit. That section 
lays down that if the Court approves the debtor’s proposal of 
a composition, the Court shall frame a schedule in accordance 
with the provisions of S. 33, the order of adjudication shall be 
annulled, and the composition shall be binding on all the 
creditors entered in the said schedule so far as relates to any 
debts entered therein. The reference to S. 33. makes it clear 
that the purpose of the schedule required by S. 39 is to furnish 
an authoritative list of the creditors who have proved their 
debts, which are the subject of the composition. Under S. 39 
of the Provincial Insolvency Act, as likewise under S. 30 of 
the Presidency Insolvency Act, a composition will not be 
effective in respect of a debt which is not provable. 

Unfortunately the Court in this instance neglected to 
follow the procedure required by S. 39. Although the Court 
approved of the proposed composition, no schedule of the 
creditors and debts included in the approved composition was 
framed. The Court has no power to dispense with this 
formality. It is made by the Act a requisite part of the 
procedure for effectuating a composition. The importance of 
the schedule is that the section says that the creditors whose 
names and debts are entered in the schedule shall be bound by 
the composition. The meaning of this appears to me to be that 
a creditor whose debt is not entered in the schedule will not be 
bound by the composition arrangement. That was also the 
view taken by the Lahore High Court in Khalil-ul-Rahman v. 
Ram Sarupl. 

In the present case we have not to consider the effect of 
the Court’s failure to frame a schedule upon the validity of the 
compositions; but the point is whether a debt which was not 
included in the composition can be enforced in a suit by the 
creditor against the debtor after the Pon Oaa has been 
approved and the insolvency annulled. 

The annulment of the adjudication, which by S. 39, must 
follow the Court’s approval of the composition, puts an end to 
the insolvency. It isa conditional discharge of the insolvent, 
bécause S. 40 empowers the Court to re-adjudge him an 
insolvent if it appears to the Court that the composition cannot 
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proceed without injustice or undue delay, or that the Court’s 
approval of the composition was obtained by fraud. The 
result of the annulment is that the debtor’s property which had 
on his adjudication become vested in the Official Receiver 
reverts to the debtor on payment of the composition, unless 
the Court has directed that the property shall vest in a trustee: 
Flower v. Lyme Regis Corporationi and see S. 37, Provincial 
Insolvency Act. Thereafter, any claim against the debtor 
which is not covered by the composition can be pursued against 
him by the ordinary course of a suit. In Ex parte Russell, 
In re Winn? a proposal of composition approved by the Court 
expressly excepted from it three of the creditors who had 
agreed to make no claim on the debtor for three years from 
the date of the annulment of the adjudication. After 
the annulment the debtor continued to trade for some years, 
and then filed a liquidation petition. It was held that in 
that liquidation the three excepted creditors were entitled to 
prove for their debts and to receive a dividend part passu with 
the new creditors. “Besides the persons who were willing to 
accept the composition,” said Bacon, C.J., “there were three 
others who did not insist upon receiving’ the composition 
then, but gave the debtor three years’ time to pay their 
debts, the object being plainly that their debts should be 
paid in full, at all events that their right to recover was to 
exist in full. The resolutions express that in plain terms, 
and they were entered into with the full knowledge and consent 
of all the other creditors, and received the confirmation of 
the Court. When they were passed the bankruptcy was annull- 
ed, and the rights of the three excepted creditors remained as 
they were.” Inthe present case there was certainly no express 
exception of the suit debt from the composition arrangement. 
But 1 think that the principle of the above-mentioned case is 
applicable. Ina schedule of liabilities fled by the debtor he 
included a mortgage debt due to the plaintiff-creditor and he 
mentioned that he had executed the promissory note in question, 
but he denied any present liability in respect of the note. This 
gave notice to the creditors and to the Court of the debtor’s 
standpoint with regard to this particular debt, that it was not 
included in the debts which he was proposing to settle. The 
plaintiff, the creditor concerned, took no steps to challenge it, 


-_ 





1, (1921) 1 K.B. 488, 2, (1876) 2 Ch. D. 424, 
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nor did he object to the petition filed by the debtor to stay 
further proceedings in the insolvency and to grant the debtor 
leave to raise money on a mortgage to settle with his creditors, 
although the amount of indebtedness stated in that petition 
was exclusive of the amount due on the promissory note; and, 
further, the plaintiff accepted the composition in respect of the 
sum due to him by the debtor on the mortgage. It seems to 
me there was in effect a tacit agreement between the plaintiff 
and the debtor that the suit debt should stand out of the 
composition. No fraud was committed on the Court, and no 
harm was done to the other creditors. Such being the position, 
I see no reason why the plaintiff should not be free to bring 
his suit to recover this debt. 

If the plaintiff’s suit could be regarded as a suit upon the 
promissory note I would agree with Mr. Jayarama Aiyar that, 
the plaintiff not being the indorsee or transferee of the note, 
nor the legal representative of the deceased payee, the suit 
could not be maintained by him: Subba Narayana Vathtyar v. 
Ramasami Aiyar!, Arunachala Reddi v. Subba Reddi? and 
Ulagappa Chetty v. Ramanathan Cheitys. But I think that 
this suit cannot be regarded as upon the note. The plaint does 
not allege any right in the plaintiff to sue on the note. It 
states that the note was executed in favour of Natesa Atyar, 
the plaintiff’s undivided brother. It hints at a division in status 
between plaintiff and Natesa Aiyar, and refers to an agree- 


ment between plaintiff aud Natesa Aiyar’s widow to take the’ 
debt half and half; and the plaintiff prays that he. may be 


decreed half of the amount due and that the other half may 
be decreed to the widow, who has been impleaded as 3rd 
defendant because she would not join with him in the suit. In 
ny opinion, the plaint, which is very obscurely drawn, must be 
-understood as intending a claim on the debt. And inasmuch 
as the plaintiff only claims to be entitled to one-half of the 
amount due, that is all that the Court can decree. It cannot in 
this suit decree the other half to the 3rd defendant. ` There is 
no allegation in the pleadings nor proof that plaintiff and 3rd 
defendant were joint promisees; so that the ruling in Siluvat- 
muthu Mudaliar v. Muhammad Sahul4 has no application. 
KGa Decree accordingly. 


1. (19%) ILL.R, 30 Mad. 88: 16 M.L,J. 508 (F.B.). 
2. (1907) 17 M.L.J. 393, 3. (1915) 3 L.W. 171. 
4. (1926) 51 M. L. J. 648. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Si1r Horace Owen Compton BEASLEY, Kig 
Chief Justice anD MR. JUSTICE KING. 


Rajah Saheb Meharban I-Dostan Sri Rajah 
Rao Venkata Kumara Mahipathi Surya 
Rao Bahadur Garu Sardar, Rajahmundry 
Sircar and Maharaja of Pithapuram .. Appellant* (PIff.) 
th ; 
The Secretary of State for India in Council 
represented by the District Collector, East 
Godavari at Cocanada and others .. Respondents (De- 
fendants). 


Madras Land Encroachment Act (III of 1905), S. 14—Government 
evicting tenant of a landlord—Notice of the eviction proceedings not given to 
landlord—Landlord’s suit after three years from the time when he first came 
to know of the eviction of his tenant—Sutt barred. 

Where the Government claiming a certain land as part of its own 
evicted the tenant of a landlord, a Zamindar, and in the proceedings which 
were taken under the Madras Land Encroachment Act no notice of the 
proposed eviction was given to the landlord and it was found that he did not 
come to know of the eviction of his tenant until some time afterwards but 
filed his suit against the Government after nearly three years from the time 
he first became aware of his tenant’s eviction, 

Held, though it could be said that until the landlord knew of the 
proceedings which resulted in the eviction of his tenant he could not deem 
himself aggrieved and until he did know of them the period of limitation 
given by S. 14 of the Madras Land Encroachment Act might not run, still 
on the facts of this case, it could have no force, because when the landlord 
did get to know of what had happened, he did not file his suit within the six 
months from the time when he first learnt of it and hence his suit was clearly 
barred by limitation, 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 29 of 1929 (A. S. No. 116 
of 1928, District Court of East Godavari) preferred against 
the decree of the Court of the District Munsif of Rajahmundry’ 
in O. S. No. 346 of 1925. 


Ch. Raghava Rao for The Advocate- General (Sir A. 
Krishnaswami Atyar) for appellant. 


The Government Pleader (P. Venkataramana Rao) for 


respondents. ie: 


The judgment of the Court was delivered by 
The Chief Justice—The suit under appeal was one by a 
landlord to recover land which he claimed formed part of his 


m 
* 5. A. Nọ: 143 of 1930. `° `. . T 7 3 28th August,1934. 
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estate. The Government claimed the land as belonging to it as 
part of a channel irrigating lands. The Government evicted 
a tenant from the land. No notice of the proceedings which 
were taken under the Madras Land Encroachment Act of the 
proposed eviction was given to the landlord and it appears that 
he did not come to know of the eviction of his tenant until 
some time afterwards. He filed his suit three years after the 
time when he first became aware of his tenant’s eviction. He 
set up his own title to the land and was met in the District 
Munsif’s Court with the plea of limitation. S. 14 of the 
Madras Land Encroachment Act is as follows :— 


“ Nothing contained in this Act shall be held to prevent persons deeming 
themselves aggrieved by any proceedings under this Act except as herein- 
before provided, from applying to Civil Courts for redress: Provided that the 
Civil Courts shall not take cognizance of any suit instituted by such persons 
for any such cause of action unless such suit shall be instituted within six 
months from the time at which the cause of action arose.” 


The District Munsif and the lower appellate Court held 
that the cause of action being the eviction of the tenant and 
as the suit was not filed within six months from that time, the 
suit was barred. Here it has been argued, as it was in the 
Lower Courts, that these were not proceedings under the Act 
because the Act does not apply'to the property of any Zamindar 
as this property is claimed by the plaintiff to be or any 
person claiming through or holding under any of them. But 
the short answer to that contention is that these proceedings 
purported to be proceedings under the Act. The contention 
that the Act did not apply to the land in question was one 
which could be raised in the suit. Then the question is, was 
the landlord a person deeming himself to be aggrieved by the 
proceedings. The proceedings in question were to evict the 
tenant. Obviously those proceedings implied that the landlord 
was not the owner of the land. He therefore clearly was a 
person aggrieved by those proceedings. He received no notice 
of them it is true; but the fact that the landlord received no 
notice of such proceedings is not a matter which would prevent 
the landlord from being a person “deeming himself to be 
aggrieved” within the meaning of S. 14 of the Madras Land 
Encroachment Act when he came to know of them. The most 
that could be said is that until the landlord knew of the 
proceedings which resulted in the eviction of his tenant he 
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did know of them the period of limitation given by S. 14 of 
the Madras Land Eucroachment Act might not start to run. 
Whatever might have been said for that argument, on the facts 
of this case it can have no force because when the landlord did 
get to know of what had happened he did not file his suit within 
six months from the time when he first became aware of the 
eviction. He waited for three years. Even on that footing 
the suit under appeal was clearly barred by limitation. Both 
the Lower Courts were right on the question of limitation and 
it follows that the second appeal must be dismissed with costs. 


KG, —_~— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTICE VENKATASUBBA RAO. 


Annamalai Mudaliar .. Petitioner* (Platwnttff) 
Os 
Kristappa Mudaliar and others .. Respondents (Defend- 
ants). 


Court-Fees Act (VII of 1870), S.7 (iv) (b) and Sch II, Art 17-A (t)— 
Hindu joint family—Suit for partition by coparcener in possession—Interest 
of father vested in Oficial Receiver—Prayer to set aside alienations effected 
by Official Recetver—Court-fee payable. 

The plaintiff whowas a member of a Hindu joint family sued for parti- 
tion of the joint family properties of which he was in possession. He further 
pleaded that certain debts contracted by his insolvent father were not binding 
on him and prayed to set aside certain alieuations effected by the Offcial 
Receiver. It appeared that the sales were effected in order to pay off the 
antecedent debts of the plaintiff’s father. 

Held, that as regards the claim for partition the plaint-was leviable to 
Court-fee under S. 7 (tv) (b) of the Court-l’ees Act. 

Rangiah Chetty v. Subramania Chetty, (1910) 21 M. L. J.21 (F.B.), relied 
On. 

Held further, that in respect of the alienations impeached by the plaintiff 
it was sufficient for him to obtain a declaration and that Court-fee was pay- 
able under Art. 17-A (i) of Sch. IL of the Act. It did not make any differ- 
ence for purposes of Court-fee that the alienations sought to be set aside 
were prima facie binding on the plaintiff, 

The Secretary of State for India in Council v. Lakhanna, (1932) 64° 
M.L.J. 24, relied on. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of North Arcot, 
dated the 22nd December, 1930 and made in A. S. No. 
of 1930 (Receipt No. 2315, dated the 25th November, 1930). 








* C. R. P. No. 696 of 1931. 28th September, 1934. 
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M. Patanjali Sastri for petitioner. 


P. V. Rajamannar for The Government Pleader (P. Ven- 
kataramana Rao), A. Viswanatha Aiyar and S. P. Doraiswams 
for respondents. 


The Court delivered the following 


JupGMENT.—The suit as framed is one for partition of 
the joint family property by a coparcener in possession and 
that being so, the provision of the Court-Fees Act that applies 
is S. 7 (tv) (b), which reads thus: 

“to enforce the righi to share in any property on the ground that it is 
joint family property.” Rangiah Chetty v. Subramania Chetty. 

The valuation of the relief under that section rests with 
the plaintiff, who has valued it at Rs. 10, and I must hold that 
the proper Court-fee has been paid in respect of this relief. 
There is no allegation in the plaint that the plaintiff became 
divided in status, and there is nothing to show in what circum- 
stances he was allowed to put forward such a case at the trial. It 
is suggested, that probably at the framing of the issues, on the 
statements made by the party or his Counsel, an issue was 
raised as to whether there was a division in status. With this 


I am not concerned and I do not propose to consider whether ` 


the plaintiff should have been allowed to put forward a differ- 
ent case without amending his plaint. Ii the claim is to be 
treated as by a divided member, Mr. Rajamannar contends that 
not only would the Court-fee payable be different (he argues 
that Art. 17-B of Sch. II would then apply) but that even a 
question of jurisdiction would arise. As I have said, all that 
I am now concerned with is, what is the proper Court-fee 
payable on the plaint as it stands? I wish to make it quite 
clear that that is the only question with which I can now deal. 


There is a further relief prayed for in the plaint, namely, 
that certain alienations made by the Official Receiver should 
be set aside. The plaintiff alleges that his father, the Ist 
defendant, became insolvent, that the latter’s debts are not 
binding upon his share and that therefore he is not bound by 
the sales made by the Official Receiver, the 7th defendant. On 
that ground, he prays for a declaration that the sales are not 
binding, and further that they may be set aside. Mr. Raja- 
mannar contends that it is obligatory upon the plaintiff to get 


I, (1910) 21M. L. J. 21 (F.B.). 
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the sales set aside and that being so, S. 7 (tv-A) applies. It 
reads thus: 
“Ina suit for cancellation of a decree for money or other properties 


having a money value, or other document securing money or other property 
having such value, according to the value of the subject-matter of the suit.” 


The case on which he relies, Doraisami v. Thangavelu, 
decided by me, relates to a transaction by a guardian of a 
minor, whereas the present suit is altogether of a different 
kind, the sale attacked being virtually that by an undivided 
Hindu father. It has been held by a Bench of this Court, of 
which I was a member, in The Secretary of State for India in 
Council v. Lakhanna® that in the case of an alienation by the 
father, it is sufficient to obtain a mere declaration that it is not 
binding and the Article that was held applicable in respect of 
such a relief is 17-A (i) of Sch. II, the one relating to the 
obtaining of a declaratory decree where no consequential relief 
is prayed. By that decision of the Bench I am bound, but a 
distinction, it is urged, exists between that case and the present 
one. There, all that appears from the report is, that the 
mortgage was effected by the father; in such a case it is for 
the creditor to make out that the alienation is binding upon the 
son. In the present case, however, the sale was made for 
paying off the father’s antecedent debts and such a sale is 
binding upon the son, unless he affirmatively proves that the 
debts are either illegal or immoral. It is contended that on 
that ground the salein the case in hand is prima facie good and 
therefore it is the son’s duty to have it set aside. I donot 
think it would be right to import such a distinction in deciding 
a question of Court-fee—a distinction based upon the onus of 
proof. I therefore hold that in -regard to this relief, the 
plaintiff should be called upon to pay a Court-fee on the basis 
that it is governed by Art. 17-A (i) of Sch. II as already 
stated. l 

The case will go back to the lower appellate Court for 
being dealt with according to law. I make no order as to costs. 


B. V. V. Order made. 


SSS 
1. A.LR. 1929 Mad, 668. 2. (1932) 64 M.L.J. 24. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR HORACE OWEN CoMmPTON BEASLEY, A ae 
Chief Justice AND Mr. JUSTICE KING. 


Shanmugathammal .. Appellani* (Plainitff ) . 
vV. 
Gomathi Ammal and others .. Respondents (Defendants 1 
to 4). 


Hindu Law—Dancing girlis—Successton—Custom—Exclusion of married 
women from tnheritance—Proof—Spectfic instances of dispute if need be 
given—Misdtrection as to evidence—Interference in Second Appeal. 


The members of the dancing girl caste are not governed by the ordinary 
Hindu Law in matters of succession but by caste custom and usage.: 

The plaintiff, a member of the dasi community, claimed to succeed to her 
deceased maternal aunt and pleaded that the three surviving sisters of the 
deceased who were impleaded as defendants were not entitled to inherit be- 
cause one of them had been adopted by another dancing girl and the other 
two had become married women. Theissue was raised in the case as to 
whether the custom set up by the plaintiff that among dancing women married 
women are excluded by a woman who continues to be a dast is true, valid and 
enforceable. Certain dasis tendered evidence tn support of the plaintiff’s case 
and there was no evidence whatever to the contrary. The Lower Court, 
however, rejected it as insufficient to establish the custom on the ground that 
none of the witnesses could give a single instance, properly admissible in 
evidence, of any dispute or any instance of the carrying of the custom into 
effect. 

Held, that the Lower Court erred in attaching too much importance to the 
absence of specific instances, and that the custom pleaded should under the 
circumstances be taken to have been proved. 

Ahmad Khan v. Channi Bibi, (1925) L.R. 52 LA. 379: I.L.R. 6 Lah, 502: 
50 M.L J. 637 (P.C.), relied on. 

The High Court will not ordinarily interfere in second appeal with the 
appreciation of evidence by the lower appellate Court but where the Judge 
has misdirected himself on the main issue in the case its interference would 
be justified. 


Second Appeal against the eae of the District Court 
of Tinnevelly in A. S. No. 141 of 1927 preferred against the 
decree of the Court of the Subordinate Judge of Tuticorin in 
O. S. No. 6 of 1926. 

T. R. Venkatarama Sastri and K. S. Sankara Atyar for 
appellant. 

P. R. Ganapathi Atyar, N. A. Krishna Aiyar and M. 
Balasubramania Mudaliar for respondents. 

The judgment of the Court was delivered by 

King, J.—The question at issue in this appeal is the right 
of succession to the property of a dancing girl of Palamcottah 
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named Amirthammal who died issueless in 1920. Amirthammalr 
had four.sisters, of whom three still survive and were im- 
pleaded in this suit as Defendants 1, 2 and 3. Plaintiff is the 
daughter of the other sister who had predeceased 
Amirthammal. Plaintiff claims that she is the sole heir of 
Amirthammal and that her aunts are disqualified for the 
following reasons: Defendant 1 because she has been adopted 
by another dancing girl, and Defendants 2 and 3 because, they 
are married women who do not practise the profession of the 
dancing girl caste. Plaintiff alleges that by the customary law 
of the caste such married women are precluded from the 
succession. Plaintiff was given a decree by the Sub-Judge of 
Tuticorin but her suit was dismissed on appeal by the District 
Judge of Tinnevelly and she now comes to us in Second 
Appeal. Various questions of fact were disputed in the first 
Court, but the facts are now settled, viz., that Plaintiff is a 
dast and not a married woman, and that Defendant 1 was 
taken in adoption—and the sole question now in dispute, as 
indeed it was before the District Judgealso, is whether Plaintiff 
has established the custom by which she claims to exclude her 
two remaining aunts Defendant 2 and Defendant 3. 


It is unnecessary, we think, to discuss in detail the various 
rulings of the Madras High Court which have been cited before 
us. None of them deals with the same facts as those here, 
and in none of them has the custom here pleaded been either 
upheld or negatived. Nor does either the Sub-Judge or the 
District Judge in coming to their respective decisions rely upon 
any particular authority. One proposition however is 
uniformly laid down in every decision which deals with the 
dast caste and that is that its members are not governed by the 
ordinary Hindu Law in matters of succession but by caste 
custom and usage. The only point which really falls to be 
decided in this appeal is whether the evidence in this case 
establishes the custom pleaded by Plaintiff or not. 


Before discussing the actual evidence it will be well to 
quote the issue which was framed by the Sub-Judge. It is as 
follows :— 

“Whether the custom set up by the Plaintiff, viz., that among dancing- 


women married women are excluded by women who continue to be dasts is 
true, valid and legally enforceable.” 
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Now the evidence on this issue is given by five witnesses, 
all of them dasis and all except one living in Palamcottah. 
P.W. 1 and P.W. 2 are old women, whose age is given as 70. 
P.W. 1 was asked: 


«Who will succeed to the properties of a childless dasi—her married 
sisters or one who is leading the life of a dasi?” 


and she answers: 


“The sister who is a dasi will take the properties in preference to the 
married sister.” 


P.W. 2 says: 


«When a dasi leaves any properties, they are inherited by those who are 
dasis and not by any who leads a married or family life.” 


P.W. 4 who is the Plaintiff herself says: 


«Some daughters are married... .. . daughters so married must remain 
under the protection of their husbands and inherit their husband’s properties”, 


and again, 


“Daughters who are dasis will succeed to their mother’s properties.” 


D.W. 1 is Defendant 1 who sides with the Plaintiff on this 
question of custom though she is against her on the facts of 
Plaintiff's alleged marriage and her own adoption. She says: 


“Tf some of the deceased’s daughters are married and some are dasis her 
properties will go to those daughters who are dasis, The married daughters 


and sons do not succeed to her properties when there are daughters who are 
dasis.” 


D. W. 2 is the daughter of a dasi but was married in her 
infancy. She says that because of her marriage she has not 
inherited her mother’s property. She refers to two other cases 
to illustrate the exercise of the custom set up by Plaintif but 
admits in cross-examination that in this matter she is merely 
repeating what her husband told her. 


This is all the material evidence. It will be noticed at 
once that there is no evidence whatever against the Plaintiff. 
Defendants 2 and 3 who deny the existence of the custom in 
their written statements do not venture to deny it on oath in 
the witness box. And this evidence is accepted by the District 
Judge as representing the honest belief of the witnesses. He 
however rejects it as insufficient to establish the custom on the 
ground that none of the witnesses can give a single instance, 
properly admissible in evidence, of any dispute or any instance 
of the carrying of the custom into effect. 


Now we would not normally-be inclined to interfere in 
second appeal with this appreciation of evidence by the lower 
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appellate Court but in this case there is no doubt that the 
District Judge was misdirecting himself in attaching so great 
an importance to the absence of these specific instances. The 
following passage occurs in a judgment of the Privy Council 
reported in Ahmad Khan v. Channt Bibili: 

“As regards the custom in respect of which the two Courts in India have 
differed, their Lordships think that the Subordinate Judge was in error in put- 
ting aside the large body of evidence on the plaintiff’s side merely on the 
ground that specific instances had not been proved. They are of opinion that 
the learned Judges of the High Court are right in holding that a custom of the 
kind alleged in this case may be proved by general evidence as to its existence 
by members of the tribe or family who would naturally be cognisant of its 
existence and its exercise without controversy,” 

These principles seem to apply clearly to the custom’ set up 
in the present case. The dast community in Palamcottah is a 
small one consisting originally as P.W. 1 says of 20 houses of 
which only 7 or 8 now remain, and it may well be that the 
custom pleaded is so well recognised, and so much a part of the 
consciousness of the community that any dispute like the 
present dispute amongst so small a body of women will be an 
extremely rare occurrence and therefore impossible of proof. 
Nor can a Plaintiff be reasonably expected to search the 
Presidency for witnesses to speak to some similar dispute in 
other places. We are accordingly of opinion that we are not 
precluded from forming our own appreciation of the evidence, 
and in our view that evidence, entirely unshaken by cross- 
examination in any other than the one way indicated by the 
District Judge, and entirely uncontradicted, and occurring ina 
case the very groundwork of which is that the parties are noi 
governed by the ordinary Hindu Law but by special caste 
custom and usage, is sufficient, as the Subordinate Judge held, 
to prove the custom which the Plaintiff set up. 


It is true that Mr. Ganapathi A1yar for the Respondents 
attacks this evidence in a final argument as not being suff- 
ciently definite. He points out that the witnesses do not say, 
specifically, that a niece who is a dast is a preferential heir to 
a married sister, and therefore according to him the rule of the 
ordinary Hindu Law which prefers a nearer relation: to one 
more remote should be applied to this case. But this is an 
entirely new point. It is quite clear from the frame of the 
issue, from the line of cross-examination of the witnesses, and 





1. (1925) L.R. 52 LA. 379: LL.R. 6 Lah. 502 at 511: 50 M.L,J. 637 (P.C.). 
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from the judgments of the two Courts below that no such 
argument as this, viz., that though a stster who was a dasi 
might exclude her other sisters who were married, a niece who 
was a dasi could not exclude her married aunts was ever thought 
of until the final stages of a lengthy hearing before us. The 
custom set up was a wide one, wide enough to cover the present 
case. It might have been wiser had the witnesses been more 
carefully examined in chief but in the absence of all cross- 
examination on this point we are not prepared to hold that 
because this or that witness contrasts the position of sister 
with sister or daughter with daughter in formulating what she 
holds to be the custom, her statement is not capable of being 
read as equivalent to the wider statement made by P.W. 2. 

For thesé reasons we are of opinion that this appeal must 
be allowed with costs here and in the lower appellate Court and 
the decree of the Subordinate Judge be restored. 


B. V. V. —<— Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of Sind. ] 
PRESENT :—LorpD TOMLIN, LorpD MACMILLAN AND SIR 
Joan WALLIs. 


Khan Bahadur Mian Pir Bux i Appellani* 
v. S 
Sardar Mahomed Tahar ,  . «+ Respondent. 


Transfer of Property Act (IV of 1882), S. 54—Contract for sale of im- 
movable property—Purchaser not thereby made the owner in equity—S. 53-A 
introduced by the Transfer of Property (Amendment) Act, XX of 1929 — 
English equitable doctrine of part performance, not applicable in India (apart 
from the new S. 53-A)—Action by owner for ejectmeni—Plea of possession 
under contract of sale, ineffectual—Separate action by defendant for specific 
performance. essential—Counter-claim, not competent. 


In view of the express enactment in S. 54 of the Transfer of Property 
Act, 1882, that a contract for the sale of immovable property “ does not of 
itself create any interest in or charge on such property,” there is no room in 
India for the application of the English equitable doctrine that “a contract 
for sale of real property makes the purchaser the owner in equity of the 
estate ”:: Maung Shwe Goh v. Maung Inn, (1916) L. R. 44]. A. 15: I.L. R. 
44 Cal. 542: 32 M. L. J.6 (P. C.), followed. 

Apart from the subsequent statutory alteration of the law in India effected 
by the new S. 53-A, introduced by the Transfer of Property (Amendment) 
Act, XX of 1929, the English equitable doctrine of part performance is not 
available in India by way of defence to an action of ejectment. Accordingly, 








* P. C. Appeal No. 36 of 1933. 23rd July, 1934. 
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itis no relevant defence to an action of ejectment in India to plead that the 
plaintiff has, in part performance of an agreement to sell the land in question 
to the defendant, permitted the defendant to take possession thereof, even 
though an action by the defendant for specific performance of the agreement 
would still have been in time both at the date of the institution of the plaintiffs 
suit and at the date of the defendant’s written statement pleading part 
performance. 

In English practice, the defendant in an action of ejectment, who is in a 
position to plead that the plaintiff has by an enforceable agreement contracted 
to sell to him the land in question, may counterclaim for specific performance 
and make good his claim without raising a separate action. But in the mofussil 
Courts in India such a counterclaim is not competent. The defendant’s proper 
course, if the contract of sale is still enforceable, is to apply for a stay of the 
proceedings in the action of ejectment, and by bringing a separate suit for 
specific performance obtain a title which will protect him from ejectment. 
But if, owing to lapse of time, the contract is no longer enforceable, its part 
performance will not avail him to any effect, and the plaintiff’s action for 
ejectment must be decreed: Ariff’s case, (1931) L. R. 58 I. A. 91: I. L. R. 58 
Cal. 1235: 60 M. L. J. 538 (P. C ) and Currimbhoy & Co., Lid. v. Creet, (1932) 
L., R. 60 I. A. 297: I. L. R. 60 Cal. 980: 64 M. L. J. 103 (P. C.), relied on. 

Judgment of the Court of the Judicial Commissioner, Sind, affirmed 
on other grounds. 

Appeal No. 36 of 1933 from a decree of the Court of the 
Judicial Commissioner, Sind, dated the 19th January, 1931, 
reversing the decree of the District Judge of Sukkur, dated the 
11th September, 1926. 

Dunne, K.C. and Pringle for appellant submitted that the 
agreement to sell and its subsistence at date of suit as a contract 
capable of being specifically enforced, furnished a complete defence 
to the suit: Venkatesh Damodar v. Mallappa Bhimappal, Ramappa 
v. Vellappa?, Vigsagapatam Sugar Development Co., Lid. v. Muthu- 
rama Redai8, Mahomed Musa v. Aghore Kumar Gangult4 and 
Venkayamma v. Appa Raob, l 

Arif v. Rai Jadunath Majumdar Bahadur® is distinguishable, 
as there the defendant’s claim to specific performance of the 
agreement was barred at the date of suit. 


De Gruyther, K.C., Godfrey and Pahlajani for respondent 
submitted that the question was concluded by the recent judgments 
of the Board in Ariff’s case8 and Currimbhoy & Co., Lid, v. Creet' 
and that the equitable doctrine of part performance could not be 
any valid defence to the suit. 


Dunne, K.C., replied. 


1. (1921) I. L. R. 46 Bom. 722. 2, (1927) I. L. R. 52 Bom. 307, 
3, (1923) I. L. R. 46 Mad. 919: 45 M. L. J. 528 (F.B.). 
4, (1914) L.R. 42 LA. 1: LL.R. 42 Cal. 801: 28 M.L.J. 548 (P. C.). 
5. (1916) L. R. 43 I. A. 138: I. L. R. 39 Mad. 509: 31 M. L. J. 58 (P. C.). 
6. (1931) L. R. 58 I. A. 91: I. L. R. 58 Cal. 1235: 60 M. L. J. 538 (P. C.). 
7. (1932) L. R. 60 I. A. 297: I. L. R. 60 Cal. 980: 64 M. L, J. 103 (P. C.). 
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23rd July, 1934. Their Lordships’ judgment was deliver- 
ed by 

Lorp MACMILLAN.—The plaintiff in this suit, who is the 
respondent-in the appeal, prays the Court (1) to declare him 
to be the rightful owner of the southern half of a plot of land 
in New Sukkur, and (2) to put him in possession thereof by 
dispossessing the defendant, who is the present appellant. The 
action was also directed against the Secretary of State for India 
in Council who, however, took no part in the proceedings. 

The District Judge dismissed the suit. On appeal, his 
judgment was reversed by the Court of the Judicial Commis- 
sioner of Sind, and a decree for possession granted in favour 
of the plaintiff. Hence the present appeal by the unsuccessful 
defendant. It will be convenient to refer to the parties in their 
original characters of plaintiff and defendant, bearing in mind 
that the plaintiff is now the respondent and the defendant now 
the appellant. 

The circumstances in which the defendant came to be in 
possession of the half-plot of land from which the plaintiff 
seeks to eject him may be shortly stated. In the year 1919 the 
plaintiff and the defendant were both applicants for a grant of 
the same plot of building ground in New Sukkur. The Collector 
by order dated the 25th February, 1919, granted the northern 
half of the plot to the defendant, and the southern half to the 
plaintiff. Instruments giving effect to the grants were duly 
executed and registered. Each party entered into possession of 
his respective half-plot and began building operations. 


The plaintiff is an Afghan refugee and political pensioner 
who formerly resided at Quetta, but at the date of the grant in 
his favour was living under orders at Sukkur. He was 
understood to be desirous of returning to Quetta, and the 
Collector accordingly directed in the order making the grant 
to him of the southern half-plot that he “ should be requested 
to execute a private agreement with [the defendant, the 
grantee of the other half-plot] to sell him his half of the land 
at cost price if he gets permission to go to Quetta by the 
middle of May next.” In compliance with this request, the 
plaintiff on the 25th March, 1919, executed an agreement 
declaring that if during May, 1919, he should get permission 
to live permanently at Quetta as before he would sell his half- 
plot to the defendant at cost price. - i ae 2 
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On the 23rd May, 1919, the Collector addressed a com- 
munication to the plaintiff informing him that he had been 
allowed by the Government to return to Quetta, and on or about 
the 4th June the plaintiff and his family left for Quetta. He 
was then called upon to execute a conveyance of his half-plot 
in favour ot the defendant in terms of his agreement. He 
appears to have raised some question as to whether the 
permission which he had received entitled him to reside 
permanently at Quetta, and the Collector was authorised to- 
inform him that this was so. Nevertheless, he failed to execute 
a conveyance in favour of the défendant, and on the 22nd 
December, 1920, the Collector made an order cancelling the 
grant in his favour of the southern half-plot. The plaintiff 
appealed against this order to the Commissioner, who declined 
to recall it. On the 17th March, 1921, the Collector made a 
new grant of the southern half-plot to the defendant, who. 
entered into possession and proceeded to carry on building 
operations upon it. 


The plaintiff then raised the present action of ejectment. 
In his plaint, which is dated the 20th December, 1921, he 
pleaded tnter alia that he had committed no breach of the 
terms of his grant or of his agreement, that the order of the 
Collector cancelling his grant was ulira vires, and that the 
defendant was a trespasser who should be ejected. The 
defendant, in his written statement, dated the 7th May, 1922, 
pleaded that the plaintiff had failed to observe the terms of his 
agreement, that the Collector’s cancelling order was legal and 
justified, and that the plaintiff was not entitled to dispossess 
him. Having apparently some doubt as to whether in his 
written statement he had sufficiently and properly pleaded by 
way of defence the plaintiff’s agreement to convey the southern 
half-plot to him, the defendant asked leave to amend, and on 
the 3rd August, 1925, he was allowed by the Acting District 
Judge to add the following paragraph: “ That this defendant 
further pleads that as plaintiff has agreed to convey the [half] 
plot to this defendant, and as possession [is] with him he 
could not be legally evicted.” 


The District Judge held that the condition on which the 
plaintiff had agreed to sell his southern half-plot to the defend- 
ant had been satisfied by the permission granted to him to 
return to Quetta. He further held that the Collector’s order 
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cancelling the grant in favour of the plaintiff was illegal and 
void. These findings were not contested in the Court of the 
Judicial Commissioner or before their Lordships. It is now 
also common ground that at the date of the institution of the 
present suit, an action by the defendant for specific perform- 
ance of the plaintiff’s agreement to sell to him the southern 
half-plot would have been in time, but that by the 3rd August, 
1925, when the defendant was allowed by the Acting District 
Judge to amend his written statement, such an action would 
have been barred by the Limitation Act, S. 3, First Schedule, 
Art. 113. The effective decision of the District Judge was 
that the defendant having become entitled to specific perform- 
ance of.the plaintiff’s agreement to sell the southern half-plot 
to him, “the possession of the defendant, coupled with the 
existence of the agreement in his favour, is a complete defence 
to the suit.” 


In the Court of the Judicial Commissioner on appeal the 
decision of the District Judge was reversed, and the plaintiff 
held entitled to succeed, mainly on the ground that the defend- 
ant’s possession of the half-plot was not attributable to the 
plaintiff's agreement to sell it to him but to the Collector's 
unwarranted grant in his favour, and therefore could not be 
founded upon by the defendant as part performance of the 
agreement of sale. It was also pointed out that the defendant 
had not made a counter-claim for specific performance, assum- 
ing such to be competent, or taken any action to enforce the 
agreement of sale, and that as he could not now do so it 
afforded him no valid defence. 


When the case was before the Judicial Commissioner’s 
Court the judgment of the High Court at Calcutta in Arif v. 
Jadu Nath Majumdar! had not been reversed, as it subsequently 
was, by this Board, and the Judicial Commissioner’s Court had 
not the benefit of the elucidation of this branch of the law 
contained in the judgment of Lord Russell of Killowen, who 
expressed the views of the Board in that appeal in Arif v. 
Jadunath Majumdar?. In the light of the principles there 
enunciated their Lordships have no hesitation in holding that 
the plaintiff is entitled to eject the defendant, and in thus 
affirming the decision of the Court of the Judicial Commis- 


— —— 





1. (1928) I.L.R. 55 Cal. 1090. 
2, (1931) L. R. 58 I.A. 91: LL.R. 58 Cal. 1235: 60 M.L.J. 538 (P.C.). 
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sioner, though on other grounds which they will now proceed 
to state. 

The plaintiff is the registered proprietor of ‘the hal{-plot 
in question. Prima facie he is entitled to possession of it. 
The defendant whom he seeks to eject does not put forward 
any title to possession; he merely pleads that the plaintiff has 
agreed to sell him the half-plot, and that he is in fact in 
possession of it. Their Lordships will assume without 
deciding that the defendant sufficiently pleaded the agreement 
of sale in his written statement of the 7th May, 1922, when an 
action for specific performance would still have been in time, 
and the amendment of the 3rd August, 1925, by which date 
the defendant could no longer have sued for specific perform- 
ance was an unnecessary precaution. 

As the law of India stood at the date of this case, it is, in 
their Lordships’ opinion, no relevant defence’ to an action by a 
landowner for ejectment to plead that the plaintiff has agreed 
to sell to the defendant the land of which the plaintiff seeks to 
obtain possession. By S. 54 of the Transfer of Property Act, 
a transfer by saleof tangible immovable property oí the value 
of Rs. 100 and upwards can be made only by a registered instru- 
ment. The land in question is admittedly worth more than 
Rs. 100, and the defendant has no registered instrument of 
transfer in his favour. The section expressly enacts that a 
contract for the sale of immovable property “does not of itself 
create any interest in or charge on such property”. There is 
therefore no room for the application of the English equitable 
doctrine that “a contract for sale of real property makes the 
purchaser the owner in equity of the estate’. The underlying 
principle upon which this rule depends is inapplicable to the 
sale of real estate in India in view of the express enactment 
just quoted. (See per Lord Buckmaster in Maung Shwe Goh 
v. Maung Inni.) In English practice, the defendant in an 
action of ejectment, who is in a position to~ plead that the 
plaintiff has by an enforceable agreement contracted to sell to 
him the land in question, may counterclaim for specific per- 
formance and make good his claim without raising a separate 
action. In India, at any rate in the mofussil, such a counter- 
claim is not competent. The defendant’s proper course in the 
present case, as Lord Russell of Killowen points out at p. 101 





1. (1916) L.R. 44 L.A. 15 at 19: LL.R. 44 Cal. 542: 32 M.L.J. 6 (P.C.). 
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in Arif v. Jadunath Majumdar! would have been to have 


founded on the agreement of sale and to have applied for, 


a stay of the proceedings in order to enable him to compel 
the plaintiff to execute an instrument in his favour which he 
could have duly registered. The remedy thus available to the 
defendant would not have depended on any recognition of the 
agreement of sale as in itself a defence to the action of 
ejectment, but rather on the principle that the Court will not 
grant a decree of ejectment which can at once be rendered 
ineffective by the same Court being required to grant a decree 
of specific performance resulting in reinstatement. But the 
defendant did not ask for a stay, and did not raise any action 
for specific performance. Now he is too late to do so; the 
agreement of sale has become unenforceable. 

The English doctrine of part performance, as Lord Russell 
of Killowen explained in Ariff’s casel, is not available in India 
by way of defence to an action of ejectment (apart from the 
subsequent statutory alteration of the law mentioned hereafter). 
The fact that the plaintiff has agreed to sell the land in question 
to the defendant is not rendered an effective defence by reason 
of the plaintiff hiving in part performance of the agreement 
permitted the defendant to take possession. The function of 
the plea of part performance in England is to enable the 
defendant to elide the Statute of Frauds and claim that his 
contract of sale is enforceable notwithstanding the statute by 
reason of the part performance. It is pleaded to overcome a 
statutory obstacle in the way of the proof of the contract of 
sale. In India there is no Statute of Frauds. “That an English 
equitable doctrine affecting the provisions of an English statute 
relating to the right to sue upon a contract should be applied 
by analogy to such a statute as the Transfer of Property Act 
and with such a result as to create without any writing an 
interest which the statute says can only be created by means of 
a registered instrument appears to their Lordships, in the 
absence of some binding authority to that effect, to be impossi- 
ble.” So said Lord Russell of Killowen at p. 101 in Arif s 
casel, and proceeded to show that there was no such authority. 


The result is that, under the law applicable to the present 
case, an averment of the existence of a contract of sale, 
whether with or without an averment of possession following 


i aM H 
1. (1931) L.R. 58 LA, 91: LL.R. 58 Cal, 1235: 60 M.L.J. 538 (P.C.). 
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upon the contract, is not a relevant defence to an action of 
ejectment in India. If the contract is still enforceable the 
defendant may found upon it to have the action stayed, and by 
suing for specific performance obtain a title which will protect 
him from ejectment. But if it is no longer enforceable, its 
part performance will not avail him to any effect. (See 
Currimbhoy & Co., Lid. v. Creeti per Lord Thankerton at 
pp. 303-4. ) 


In the present instance, as was pointed out in the Judicial 
Commissioner’s Court, the defendant’s possession was not 
even referable to the agreement of sale, but their Lordships 
do not proceed upon that circumstance. Their ground of 
judgment is more fundamental. 

It remains to take note of the fact that since the present 
suit was brought the law in India has been altered by the 
Transfer of Property (Amendment) Act, XX of 1929, which 
has inserted a new section 53-A in the principal Act, whereby a 
defendant in an action of ejectment may, in certain circum- 
stances, effectively plead possession under an unregistered 
contract of sale in defence to the action. Their Lordships’ 
views, as expressed. in the present case, must therefore be 
understood to be referable to the state of the law before this 
partial importation into India of the English equitable doctrine 
of part performance. 


As regards the compensation payable to the defendant for 
improvements, and as regards the mesne profits payable to the 
plaintiff, no objection was stated before their Lordships to the 
manner in which these matters are dealt with in the judgment 
of the Judicial Commissioner’s Court, which will accordingly 
stand. 

Their Lordships will humbly advise His Majesty that the 
judgment of the Court of the Judicial Commissioner be affirmed 
and the appeal be dismissed. In both of the Courts below the 
parties were ordered to bear their own costs. This will remain 
unaffected by their Lordships’ judgment, but in the present 
appeal the respondent will have his costs from the appellant. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondent: Sharpe, Pritchard & Co. 


K.J. R. Appeal dismissed. 





I, (1932) L. R 60 I. A. 297: LL.R. 60 Cal, 980: 64 M.L.J. 103 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. J usTICE PANDRANG Row. 


A. M. Rangachariar .. Petttioner* (Complainant) 
Uw: 
Venkatasami Chetty .. Respondent (Accused). 


Criminal Procedure Code (V of 1898), S. 403—Offence of failure to 
obey notice to remove encroachment under Local Boards Act—Acqutital ona 
previous occasion—Saine charge against same person by the same authority— 
Court holding accused not hable to be tried again for the same offence— 
Proper. 

Where a person committed an offence in the failure to obey the notice 
issued under S. 159 of the Local Boards Act to remove or alter the encroach- 
ment or in other words it was the failure to remove or alter the encroachment 
specified in the notice that constituted the offence and the Court once 
acquitted him but the accused was again charged with the same offence and 
the Magistrate held the accused was not liable to be tried again for the same 
offence ın view of S. 403, Criminal Procedure Code, 

Held, it would not be right or just, when the Court had once decided that 
there had been no failure to remove an encroachment and acquitted the 
accused, to make the same person liable to be tried again and again for failure 
to remove the same encroachment, simply because the same authority hoped to 
get a different decision later on by issuing one notice after another. Other- 
wise there would be no end to such prosecutions. 

Once there was such a failure to obey the notice the offence 
was complete, and failure to perform an act was ex necessitate rei, con- 
tinuous in character. Another separate or distinct offence was not brought 
into being by the issue of a subsequent notice when that notice was by the 
same authority and to the same person, and related to the same encroachment 
or contained the same direction. To hold otherwise would be to go against 
the spirit of the ancient maxim “nemo debet bis vexari pro eadem cansa,” 
which is embodied in S. 403. 

Ramachandra Chetti v. Chairman, Municipal Council, Salem, (1926) LL.R. 
49 Mad. 880: 50 M.L.J. 557, Moidi Beary v. President, Taluk Board of Manga- 
lore, (1932) 36 L.W. 426 and President, Panchayat Board, Velgode v. Venkata 
Reddi, (1932) 36 L.W. 429, referred to. 

Courts must generally lean, in cases of doubt, against any construction of 
a penal law which is patently oppressive to the subject, and in favour of a 
construction whichis in accord with the general policy of the criminal law, 
which is to protect the subject from a fresh prosecution after he has been 
convicted or acquitted in respect of what is in substance the same matter. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the First Class Bench Magistrate of 
Conjeevaram in B. C. No. 2419 of 1933. 


E. R. Krishnan and Mahomad Fasullah for petitioner. 





*Criminal Revision Case No. 99 of 1934. 10th September, 1934. 
(Criminal Revision Petition No. 92 of 1934.) 
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N. T. Raghunathan for Srinivasaraghavan and Thyaga- 
rajan for respondent. ; 


The Public Prosecutor on behalf of ie Crown. 
The Court made the following 


OrDER.— The petitioner contends that the aie of the Ist 
Class Bench Magistrate’s Court, Conjeevaram, dated 31st 
October, 1933, discharging the respondent is contrary to law. 
The petitioner admitted during his examination as P.W. 1 in 
that Court that “for the same offence the accused was charged 
in B. C. No. 378 of 1933,” and the order of the Court, dated 
3rd March, 1933, which decided that case showed that the 
accused had been acquitted. The Court held that the accused 
was not liable to be tried again for the same offence in view 
of S. 403, Criminal Procedure Code, and the ruling reported in 
Ramanujachariar v. Katlasam Atyarl, 


It is now contended that the offence is not the same 
because the subsequent complaint alleged a subsequent notice 
to remove the same encroachment; except that the notice in 
the present case bears a subsequent date, all the facts alleged in 
the present case are exactly the same as those alleged in the 
previous case of the same year which ended in acquittal. 


The question for decision is whether the issue of a subse- 
quent notice avoids the bar imposed by S. 403, Criminal 
Procedure Code. This question has been answered in the 
affirmative by Pakenham Walsh, J. in the two cases reported 
in Moidi Beary v. President, Taluk Board of Mangalore? and 
President, Panchayat Board, Velgode v. Venkata Reddi? after 
reviewing all the previous decisions. It is clear, however, from 
the Bench decision in Ramachandra Chetti v. Chairman, Muni- 
cipal Council, Salem4 that the point now to be decided was not 
decided therein; on the other hand, it is expressly stated there- 
in that “if a prosecution had been instituted on the first 


- requisition and had failed or not been pressed, other considera- 


tions might come in, but that question does not arise here”. 
There are conflicting decisions by single Judges on the point, 
and I feel myself at liberty to act upon the view which 
commends itself to my judgment. The offence consists, as laid 








a dE (1928) LL.R. 48 Mad.-870: 49 M.L.J. 386, 
2, (1932) 36 L.W. 426. 3, (1932) 36 LW. 42%, 
4, (1926) LL.R. 49 Mad, 880: 50 M.L.J, 557, ) 
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down by the Bench in Ramachandra Chetti v. C hairman, 
Municipal Council, Salem1 in the failure-to obey the notice 
issued under S. 159 of the Local Boards Act to remove or alter 
the encroachment; or, in other words, it is the failure to remove 
or alter the encroachment specified in the notice that constitutes 
the offence; once there is such failure the offence is complete, 
and failure to perform an act is ex necessitate ret, continuous 
in character. Another separate or distinct offence is. not 
brought into being by the issue of a subsequent notice when that 
notice is by the same authority and to the same person, and 
relates to the same encroachment or contains the same direction. 
To hold otherwise would be to go against the spirit of the 
ancient maxim “nemo debet bis vexari pro eadem causa,” 
which is embodied in S. 403. I cannot bring myself to believe 
that it would be right or just, when the Court has once decided 
that there has been no failure to remove an encroachment and 
acquitted the accused, to make the same person liable to be tried 
again and again for failure to remove the same encroachment, 
simply because the same authority hopes to get a different 
decision later on by issuing one notice after another. Other- 
wise, there would be no end to such prosecútions. The policy 
of the law relating to this subject is clear; if a person has been 
convicted for failure to remove an encroachment he is to be 
prosecuted again, not under sub-S. (1) of S. 207 of the Local 
Boards Act for failure to remove the same encroachment, but 
for “continuing breach” under sub-S. (2) of that section 
which provides an effective remedy. The necessary implication 
is that if the person has been acquitted, he goes free altogether. 
Courts must generally lean, in cases of doubt, against any 
construction of a penal law which is patently oppressive to the 
subject, and in favour of a construction which is in accord with 
the general policy of the criminal law, which is to protect the 
subject from a fresh prosecution after he has been convicted 
or acquitted in respect of what is in substance the same matter. 
Even if the question of law had to be decided otherwise, I 
would not have been prepared, in the circumstances of the case, 
to interfere in revision with the order of the 1st Class Bench 
Magistrate’s Court. The Revision Petition is therefore dis- 
missed. 

K; C. — Petition dismissed. 


a 


1. (1926) I. L. R. 49 Mad, 880: 50 M.L.J. 557, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice CURGENVEN AND MR. JUSTICE 
CORNISH. 


Chinnappayya Mudali .. Petitioner* (Accused). 


Madras Abkari Act (I of 1886), Ss. 56 (b) and 64—Licensee’s employees 
committing offence—Whether licensee also guilty of offence—Requisittes for 
holding otherwise. 


Where a person who had a licence or permit under the Abkari Act to 
deal in arrack, was convicted under Ss, 56 (b) and 64 for a breach of the law 
by diverting for illicit sale some quantity of arrack to a place other than what 
was intended in the permit and the licensee was held liable for the offence of 
the servants employed by him for transporting the arrack, 


Held, that the licensee had to establish ‘that all due and reasonable 
precautions were exercised by him to prevent the commission of such offence’. 
The intention of the provision in paragraph 2 of S5. 64 was to place a heavier 
responsibility for the act of his servant upon a licensee as such than lay upon 
an employer under the ordinary criminal law, 


Venkayya, In re, (1928) 55 M. L. J. 712, dissented from. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate of Tirupattur (North 
Arcot District) in Criminal Appeal No. 83 of 1933 (C. C. 
No. 417 of 1933 on the file of the Court of the Sub-Magıstrate 
of Gudiyatham). 


V. A. Nageswara Aiyar for petitioner 
The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORDER.—The petitioner is the renter of an arrack shop at 
Tirumani. It is supplied with arrack from the depot at Vellore, 
and on the occasion which gave rise to this case a permit was 
issued for the transport of three gallons of arrack from depot 
to shop. Only one gallon reached the shop; the other two were 
diverted elsewhere, it is alleged, to be made the subject of 
illicit sale. There is no question that the breach of the law 
thus committed was committed by the petitioner’s servants, 
employed by him for transporting the arrack. He has bim- 
self been convicted under S. 56 (b) (doing or omitting to do 
something in breach of the conditions of his licence or permit) 





* Cr. R. Case No. 149 of 1934. 21st September, 1934. 
(Cr. R. P. No. 138 of 1934.) 
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read with S. 64 of the Madras Abkari Act, and sentenced to 
pay a fine of Rs. 150. At the trialan attempt was made to 
show that the failure to carry all the arrack to its destination 
was due to circumstances beyond the control of the employee, 
so that there was no wilful breach of the terms of the permit. 
This was disbelieved by the trial and the appellate Courts. The 
further point is now taken that the conviction is not justified 
‘by the terms of the Abkari Act. 


The correctness of the petitioner’s conviction turns upon 
the construction to be given to the second paragraph of S. 64. 
It runs as follows :— 

« The holder of a licence or permit under this Act shall be punishable, as 
well as the actual offender, for any offence committed by any person in his 
employ and acting on his behalf under S. 55 or S. 56 or S. 57 or 5. 58 as if he 
had himself committed the same, unless he shall establish that all due and 
reasonable precautions were exercised by him to prevent the commission of 
such offence.” : 

The argument addressed to us is that the prosecution must 
prove not only that the ‘actual offender’ was employed by 
the licensee to perform the duties in the course of which the 
offence was committed but further that, in committing the act 
or acts constituting the offence, he was ‘acting on his behalf,’ 
i.e., he was not only acting on his behalf in the discharge of 
his duties but that he committed the offence as the agent of the 
licensee and with his knowledge and approval; as, e.g., where 
a man arranges for his servants to commit an act of criminal 
trespass. The objection to this construction is that the section 
is clearly designed to allow presumptions to be made in excess 
of those permitted by the ordinary criminal law. A perusal of 
paragraph 1 of the section will show that it throws the burden 
of disproving guilt on a person unable to account satisfactorily 
for the possession of apparatus or materials. Paragraph 2 
makes the licensee constructively guilty of acts committed by 
his employees, subject to a certain reservation. The nature of 
that reservation appears to us to place the meaning beyond 
doubt. The licensee has to establish ‘ that all due and reasonable 
precautions were exercised by him to prevent the commission 
of such offence’. If a licensee is to be exonerated from criminal 
liability only if he takes all due and reasonable precautions to 
prevent the commission of such offence he is clearly not to be 
exonerated merely because he may not have been consciously a 
party to the offence. If this were so, the obligation cast upon 
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him to take precautions need never come into question becausè 
an acquittal could be secured, as in the circumstances of thè 
present case, without proof that such precautions had been taken. 
The intention of the provision is, we think, to place a heavier 
responsibility for the act of his servant upon a licensee, as such, 
than lies upon an employer under the ordinary criminal law. 


There is a judgment of Devadoss, J., Venkayya, In rel, 
which embodies a different view. Ina similar case the learned 
Judge acquitted a licensee ‘ for he could not have presumed or 
have known that they (his servants) were going to carry the 
toddy to No. 3 shop instead of No. 1 shop’. The tests applied 
were whether the act was done in the course of business, and 
whether therefore the licensee could be presumed to have given 
authority. It is difficult to understand how an offence can be 
said to have been committed in the course of business, unless. 
the mreaning merely is that it was committed instead of pursuing 
the ordinary course of business. If it has to be found that the 
licensee authorised the commission of the offence, no special 
rule of responsibility need have been enacted. The judgment. 
contains no discussion of the terms of S. 64, and we must 
respectfully express our dissent from it. 


We consider that the petitioner has been rightly convicted. 
We do not think that the fine imposed is excessive. The 
Criminal Revision Petition is dismissed. 


K.C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CORNISH. 


Muthia Chettiar ..  Petitioner* (Petitioner— 
v. 1st Defendant) 
S. R M. A. R. Ramanathan 
Chettiar and another .. Respondents (Respondents 
—Plaintiffs). 


Civil Procedure Code (V of 1908), O. 26—Madras Civil Rules of Practice, 
Rr. 57 and 59—Issue of commission—Rules governing—A pplication made 
shortly before trial—Procedure. 


Under R. 57 of the Madras Civil Rules of Practice the proper time for 
making an application for a commission is the date of the first hearing of the 
suit. There ıs, however, nothing in the rules to prevent the application from 





1, (1928) 55 M.L.J. 712. 
* C. R. P, No. 1199 of. 1933. 30th August, 1934. 
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being made subsequently. But the applicant who delays his application until 
after the date of the first hearing is liable to the risk of being refused an 
adjournment of the trial to enable him to have the commission returned in 
time for the trial. If the applicant thinks that the commission will be com- 
pleted before the trial the proper course for the Court is to issue the 
commission subject to the risk of its not being completed and returned in 
time for the trial. 


Petition under S. 1150f Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Devakotta1, 
dated the 16th day of August, 1933 and made in I. A. No. 1162 
of 1933 in O. S. No. 144 of 1933. 


M. Patanjali Sastri for petitioner. 
V. Ramaswami Aiyar for respondents. 
The Court delivered the following 


JupGMENT.—The petitioner was defendant in a suit in the 
Devakottai Sub-Court. His petition is for the revision of an 
order of the Additional Subordinate Judge dismissing his 
application for the issue of a commission for the examination 
of a witness in Burma. The suit was instituted on 19th 
August, 1932. The date of first hearing was 24th February, 
1933, and on that occasion issues were framed. ‘The case was 
posted for trial on 29th August, 1933. On 11th August, 1933, 
that is to say 18 days before the day fixed for trial, the peti- 
tioner applied to the Court to issue a commission. ‘The 
learned Subordinate Judge said that the issue of a commission 
at that stage would mean a further adjournment of the suit 
indefinitely for some months. He was also of opinion that the 
excuse offered by the petitioner for not having made his 
application earlier could not be accepted. 


Now it is clear under R. 57 of the Civil Rules of Practice 
that the proper time for making an application for a commis- 
sion is the date of the first hearing of the suit. There is 
nothing in the rules to prevent the application from being 
made subsequently. But the applicant who delays his applica- 
tion until after the date of first hearing is liable to the risk 
of being refused an adjournment of the trial to enable him to 
have the commission returned in time for the trial. 


Rule 59 says that if an application for the issue of a 
commission to examine a witness is made subsequent to the 
first hearing and an adjournment of the final hearing is prayed, 
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the adjournment shall not be allowed, unless it is made to 
appear to the Court that the application could not or ought not 
to have been made at the first hearing. 


_ The rule means this—that if a prayer for adjournment of 
the trial is coupled with an application for a commission, the 
Court shall refuse the adjournment unless it is satisfied that 
the application could not or ought not to have been made at 
the first hearing. The rule does not say that the application 
for a commission must be refused in such circumstances. If 
an applicant thinks that the commission will be completed 
before the trial there is no reason why he should ask for an 
adjournment. 


The learned Subordinate Judge seems to have thought that 
because the issue of the commission might entail an adjourn- 
ment of the trial (which had not been asked for) he must 
refuse the commission. In so thinking he misdirected himself. 


The defendant was entitled to have his commission 
subject to the risk of its not being completed and returned in 
time for the trial. The Civil Revision Petition is allowed, and 
a commission will issue from the Lower Court and a fresh 
date will be fixed for the final hearing. A reasonable time 
for the issue and return of the commission must be allowed. 
Petitioner will get costs of Civil Revision Petition in this 
Court. 


B. V. V. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 


Sivagnanathammal .. Appellant* in both (2nd De- 
fendant) 


v. 
S. V. Nallaperumal Pillai .. Respondent in both (Plaintiff). 


Partnership—Death of a pariner—Surviving partner continuing business 
after taking over deceased partner's share ata valuation of his own— Legal 
representative of the deceased partner complaining against the valuation as 
low—Court whether can compel surviving pariner to take the share of the 
deceased ata price fixed by tt—S. 37 of Partnership Act (IX of 1932)—Effect 


of. 





* Appeals Nos. 85 of 1928 and 128 of 1929. 12th January, 1934. 
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On the death of a partner the surviving partner continued the business 
and for that purpose took over certain salt pans belonging to the partnership 
at a valuation put upon them by himself. There was no agreement between 
the partners under which any such power of option had been given’to the 
surviving partner. Ina suit between the surviving partner and the widow of 
the deceased partner, the widow claimed that the price at which the surviving 
partner took over the salt pans was unduly low. The surviving partner 
offered to give to the widow her husband’s share of the salt pans and 
suggested in the alternative that a fresh sale of the salt pans might take place 
under the direction of the Court. But the widow insisted that the surviving 
partner should take the pans and pay whatever the Court might fix as fair 
price at the time of taking over by him. 

Held, that she could not insist upon the surviving partner taking over her 
share of the partnership at a valuation which might now be arrived at. 

While it is open to the Court in such circumstances to scrutinise the 
valuation by the surviving partner, it cannot thrust upon him a purchase of 
the property which he has never contracted to purchase. His taking them 
cover at a valuation is only in the nature of an offer but if the Court or the 
representative of the deceased partner 1s not prepared to accept itas a fair 
price, the Court can only direct a sale of the property unless the surviving 
partner is willing to take the sale at what the Court may consider a fair value. 

Veerappa Chetty v Muthiah Chetty, (1929) I.L.R. 52 Mad. 509: 56 M.L.J. 
776, considered and explained. 

Vyse v. Foster, (1874) L.R. 7 H.L. 318 at 329; Syers v. Syers, (1876) 1 A. 
C. 174; Hordern v. Hordern, (1910) A.C. 465 and Hugh Stevenson & Sons v. 
Aktiengesellschaft fur Cartonnagen-Indusirie, (1918) A. C. 239, referred to. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Tuticorin, dated the 16th day of December, 1927 and 
the 17th day of December, 1928, respectively, in O. S. No. 53 
of 1925. 


S. Srinivasa Aiyangar and V. Ratnam for appellant in 
both. | 


S. Varadachariar and K. V. Sesha Atyangar for respond- 
ent in both. 


The Court delivered the following 


JupGMENT.—These two appeals are appeals against the 
preliminary and final decrees in O. S. No. 53 of 1925 on the 
file of the Subordinate Judge’s Court of Tuticorin. In both 
the appeals the 2nd defendant is the appellant. The suit 
‘was filed for the winding up of a partnership and for taking 
its accounts and for the recovery of such amount as may be 
found due to the plaintiff. The plaintiff estimates that the 
amount due to him would be approximately Rs. 22,000. 


It will now be convenient to state the history of the 


partnership whose winding up is sought. The plaintiff’s father, 
111 
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Sarnin the 2nd defendant’s husband and a third person originally 

a. carried on a partnership under the style of S. V. from the year 

Sena 1904. The plaintiff’s father died in the year 1905 and the 

Pillai. third person retired from the business inthe year 1911. So. 

legally a new partnership consisting of the plaintiff and the 

2nd defendant’s husband (Kailasam Pillai) began to work 

from the year 1911. The business of the partnership consisted. 

of the manufacture of salt under licences issued by the Govern- 

ment and under the rules of the Salt Department. In the year 

1918 it was agreed that the capital of the partnership should be 

2 lakhs of which the plaintiff contributed three-fourths, 3.¢., 

Lakh and fifty and Kailasam Pillai contributed the remaining 
one-fourth. As a matter of fact this capital was contributed 

from out of the profits of the prior business. The capital itself 

was to bear no interest, but interest at 1 per cent. was to be 
charged on the drawings by the partners and on the sums. 

standing to their credit. The partnership possessed 1327 

salt pans in Levynjaipuram extension factory bearing licences. 

Nos. 102 and 155. Besides these there were also another set 

of 11 salt pans which were purchased in auction in the name 

of Kailasam Pillai. There was some dispute about the owner- 

ship of these salt pans at one time in the Lower Court but now 

_they are also admitted to be the-property of the partnership. 
Kailasam Pillai died on the 27th June, 1922. At the time of 

his death he had made considerable overdrawings from the 
partnership funds. There is no dispute about the amount of his 
overdrawings. By February, 1922, this amount was Rs. 47,041. 

There was also a sum due from him under another account 

called market account. The account of the transactions between 

the firm and Kailasam Pillai has been filed as an annexure to: 

the plaint. It appears that there was a large stock of salt 

belonging to the partnership remaining to be sold and this. 
amounted to 6,83,600 mds. In paragraph 11 of the plaint the 

plaintiff alleges that on the 28th January, 1923, he fixed a. 
reasonable price for the aforesaid salt heaps and took them to 

his own account. He also took to his own accounts some of the 
outstandings due to the partnership and also the salt pans. He 

also took over the lands, houses, gardens and other immovable: 

properties belonging to the partnership at a certain price. The 

plaintiff states that so far as the salt is concerned he took it 


over for such price as- he considered reasonable according. 
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to the then market and with reference to the superior or 
inferior quality of the goods. The salt-consisted of several 
varieties, and also of the stock of several years, t.e., some 
portion of it was old and belonged to the stock of prior years. 
On the footing that the defendant raised no objection to this 
taking over of the properties of the partnership it was found 
that a sum of Rs. 25,506-6-4 was still due to the plaintiff from 
the deceased Kailasam Pillai on the 28th January, 1923. 
_Afterwards the parties got rebate from the Government of 
duty, in which the 2nd defendant’s share amounted to 
Rs. 4,075. Deducting this amount, at the time of the suita 
sum of Rs. 21,431-6-4 would still be due according to plaintiff 
from the 2nd defendant, the widow of Kailasam Pillai. The 
Ast defendant is a brother of Kailasam Pillai. At one time he 
claimed all the properties left by the deceased Kailasam 
Pillai to be joint family properties and there was litigation 
between him and the widow (2nd defendant). It is said on 
behalf of the 2nd defendant that the plaintiff set him up and 
helped him in that litigation. But it is unnecessary to deter- 
mine whether this is correct or not. On the ground that there 
was a rival claimant to the estate of Kailasam Pillai his 
brother was impleaded as the lst defendant but now that it is 
decided in the other litigation that the 2nd defendant is the sole 
heir to Kailasam Pillai he has no further interest in the suit 
and he is not a party in the appeal. In paragraph 13 of the 
plaint the plaintiff alleges that besides the sum due from the 
2nd defendant there are a number of other outstandings due 
to the partnership. These amount to about Rs. 37,600. On 
the plaint it was estimated’ that probably there would be a 
loss of Rs. 12,000 in respect of the outstandings and it was 
expected that the rest would be collected. The 2nd defendant 
pleads that the prices at which the properties of the partnership 
were taken over were not the proper prices. She contends 
that much larger sums than those at which the plaintiff took 
over the properties should be debited against him, and if this is 


done far from her owing a sum of Rs. 21,000 due by her, there 
would be a large sum of money due to her. She therefore 
prayed that the suit should be dismissed with costs. It is 
scarcely necessary to add that the so-called settlement of the 
28th January, 1923, was all made behind the back of the 2nd 
defendant and though it may ultimately turn out to be fair, the 
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2nd defendant is entitled to insist that it should be scrutinised. 
What the rights of the parties exactly are on such scrutiny 
will have to be further considered. On the 29th October, 1923, 
the 2nd defendant sent a registered notice through vakil Mr. 
A: Ramaswami Iyer claiming some documents and movables 
belonging to her husband. A reply was sent to this on the 12th 
of November, 1923 (Ex. II) by Mr. Venkatachala Iyer, a 
vakil, on behalf of the plaintiff. After replying to the subject- 
matter of the notice under reply the letter winds up by saying :. 


“You are hereby informed that in respect of the dealings hed by the said 
Kailasam Pillai when he was a partner of our client’s salt firm, there is a sum 
of Rs. 25,506-6-4 inclusive of principal and interest up to the 15th Tai, 1098 
(28th January, 1923) due to our client from the said person as well as subse- 
quent interest and that he is ready to take the requisite proceedings for 
recovery of the said amount.” 

It is noticeable that this is the first infoimation given by 
the plaintiff of the so-called settlement of the 28th January, 
1923, which was effected by the plaintiff behind the back of the 
2nd defendant and even this does not give any details of the 
settlement. In reply to Ex. XI the 2nd defendant sent Ex. IV, 
dated the 5th December, 1923, through a different vakil Mr. K. 
Ramaswami Iyengar instead of his former vakil. In this 
letter after replying to the prior correspondence it is alleged 
that a sum of Rs. 60,000 will be due from the plaintiff if 
accounts were taken of the business. So the plaintiff is called 
upon to give the details of the accounts, the balance sheets of 
the salt business, to state what had become of the movables, 
immovables, stock-in-trade and outstandings and to give any 
other details that may be relevant.. In reply to this the plaintiff 
sent Ex. IV-A, dated the 7th January, 1924, through his vakil 
Ganapathiappa Pillai. In this for the first time the information 
is given that the accounts were closed on the 28th January, 1923, 


the properties of the partnership being taken over at the then 


market price. It refers to the former notice Ex. XI and alleges 
that it was already mentioned in it that Kailasam Pillai 
consented to the plaintiff taking over of the partnership 
properties. This last statement is incorrect there being no such 
allegation in the prior notice. Then it says that it is not 
possible to give in a mere reply notice the details of the 
accounts. It was then alleged that the plaintiff never raised 
any objection to anybody interested in Kailasam Pillai coming 
and examining the accounts. The plaintiff offers to show-the 
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accounts to any person coming on behalf of the 2nd defendant 
within a month from the date of the notice. This notice, 
it may be said, gives a fair opportunity to the 2nd defendant 
to look into the accouuts and gave also some information about 
the details of the settlement of the 28th January, 1923, though 
no such offer had been made previously. But this offer was 
not availed of by the 2nd defendant. She sent nobody to 
examine the accounts and to raise specific questions about the 
validity of the entriestherein. It appears that, up to the date 
of the suit, she merely kept quiet without utilising the offer 
made by the plaintiff. The present suit was filed on the 6th 
July, 1925, by the plaintiff. 


The 3rd, 4th and 5th issues raise the questions as to what 
are the movable and immovable properties, the outstandings 
and the liabilities of the partnership. The second issue is now 
immaterial. The first issue arises only in the cross-appeal. 
Without recording any evidence on any of the issues the 
Subordinate Judge referred the whole matter to a Commissioner 
and after the receipt of the Commissioner’s report he dealt 
with the issues. One of the points strenuously pressed before 
the Commissioner and afterwards before the Court was as to 
the price which the. plaintiff should have paid for the salt pans. 
As to this it will be convenient first to state the legal position. 
Prima facie, the plaintiff is not bound to take the salt pans. If 
he takes the salt pans at a price agreed upon between the 
parties, then no question arises. But if he takes the salt pans, 
though not bound to take them, and credits in favour of the 
partnership, some price of his own fixing, 4.€., behind the back 
of the other partner, the other partner is not bound by such 
valuation and if he questions the valuation the Court is entitled 
to scrutinise it. So far, the parties are agreed. But the 2nd 
defendant says that while she is entitled to repudiate the taking 
over by the plaintiff at a price of his own fixing she is not 
bound to take back the pans and she is entitled to insist that 
the plaintiff should now be compelled to pay the proper price 
of the pans in January, 1923. The plaintiff, while conceding 
that if his price is not found to be the proper price by the 
Court his taking over might be set aside, contends that he 
cannot be compelled to purchase them at the price found by 
the Court tobe the proper price. The only result of setting 
aside his taking over of the salt pans would be that his so- 
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called one-sided purchase is simply set aside and the pans 
remain as partnership property. If the parties agree to wind 
up the partnership, the Court may sell the salt pans or if the 
2nd defendant is willing to retain them she may take her share 
of them. But the third alternative suggested, that the plain- 
tiff can be compelled to take the pans at the price now found 
by the Court to be the proper price does not exist. To direct 
such a course would be according to him to compel the plaintiff 
to complete a contract which never existed or to thrust a 
purchase upon him which he never agreed to take. In Veerappa 
Chetty v. Muthiah Chetty! myself and Jackson, J. held that a 
settlement by which one partner takes the partnership assets 
solely for himself on a valuation fixed by himself is not prima 
facie binding on the other partners “and the Court is entitled 
to look into the matter’. In that case Mr. Varadachari who 
appeared for the respondent argued that the price at which the 
partner took over the assets was a proper price. That point 
was found against him and another price was found by the 
Court below as the proper price. The respondent in that case 
was willing to take the properties at the price fixed by the 
Lower Court and Mr. Varadachari did not raise the further 
argument before us that he was not bound to take the proper- 
ties at the price fixed by the Lower Court. In that case the 
respondent was very anxious to retain the house in Rangoon 
at whatever cost and the argument that the purchase should 
not be thrust upon him against his will was never urged before 
us. In these circumstances, that case cannot be authority for 
the proposition now contended for by the appellant. In Vyse 
v. Foster® the articles of partnership contained a term that if 
any partner dies his share was to be purchased by the other 
partners and the value of his share was to be paid by promis- 
sory notes. It was found that the surviving partners took 
over the share of the deceased partner under this term, that 
there was no misconduct and that the omission of the formality 
by which promissory notes were to be executed for the price 
did not vitiate the purchase, and the suit by one of the children 
of the deceased partner asking for profits or interest on the 
value of the father’s share was dismissed. At p. 329 Lord 
Cairns laid down three rules in the case of the death of a 








1. (1929) I. L. R. 52 Mad. 509 at 511: 56 M.L.J. 776. 
2. (1874) 7 HLL. 318. 
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partner (1)if there is nothing special in the contract of 
partnership-and there is no settlement of account, the estate 
of the deceased partner is entitled to the benefit of a share of 
the profits which were made in the trade after his death; (2) 
if there was an option given to the surviving partners to take 
his share on certain terms, then those terms must be acted upon; 
and (3) if they are not acted upon the partnership remains 
unliquidated and the estate of the deceased partner will again 
be entitled to a share of the profits. So far as the profits of 
the partnership subsequent to the death of Kailasam Pillai are 
concerned, there is no difficulty in laying down the rule of law 
as to what the rights of the 2nd defendant are. They are now 
expressly stated in S. 37 of the Indian Partnership Act, and this 
section is substantially ın conformity with the rule laid down by 
Lord Cairns. In the present case there is no term in the articles 
of partnership and as the 2nd defendant does not agree to the 
taking over to the plaintiff at the price by him it may be that 
she is entitled to her share of the profits of the partnership 
acquired after the death of Kailasam Pillai and which may 
properly be attributed to her share of the partnership assets. But 
we are not now dealing with the question asto what share of the 
profits the 2nd defendant is entitled after Kailasam Pillars death. 
We have first to deal with the question as to the disposal of 
the corpus of Kailasam Pillai’s share of the partnership 
assets. I do not think the decision in Vyse v. Foster1 helps 
us in this matter. In Syers v. Syers? it was held that a part- 
nership at will in a music hall and tavern was started in June, 
1869 and that it was afterwards dissolved by a letter of August, 
1872. As to the intervening period the plaintiff was entitled 
to a share of the profits, and also toa share of the assets as they 
stood in 1872, the date of dissolution. As to the share of the 
assets it was held that the Court of Chancery had power either 
to grant a sale of the undertaking as a going concern or to 
make a proposal for the purchase by the owner of the seven- 
eighth share of the plaintiff’s one-eighth share. The decree in 
that case accordingly directed that a valuation should be made 
of the one-eighth share of the plaintiff and that an option should 
be given to the defendant-appellant to take it at that valuation. 
If he takes it at that valuation no further accounts are to be 
taken but if he does not take it at the valuation fixed by the 
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Court, the last clause of the decree provides that the music hall 
and tavern be sold as a going concern and that the assets be 
divided between the parties. This last provision to some 
extent supports the argument of the plaintiff. But Mr. 
Srinivasa Aiyangar appearing for the 2nd defendant contends 
that there was no taking over by the defendant in that case and 
therefore the question did not strictly arise. The decision in 
Lord Provost, etc. of Edinburgh v. Lord Advocate! relates 
only to the profits acquired since the death of the partner, and 
has nothing to do with corpus of the property. In Cassels v. 
Stewart? it was found that the assignment of the interest of 
one partner to another was in exact conformity with the agree- 
ment in the articles of partnership and cannot be questioned by 
a third partner. It was also observed at p. 73 that a partner 
acquiring any benefit by using his position as a partner is bound 
to communicate it to the others and he should not separate his 
interest from theirs. The principle is stated in Lindley on 
Partnership, 9th edition, pages 393 and 396 in respect of 
renewals of ‘leases. The case in Manley v. Sartoris also 
relates to profits earned after the death of a partner. The case 
in In re Biss, Biss v. Btss4 also deals with the case of renewal 
of a partnership lease and the duty of one partner not to acquire 
any special advantage over any other partner (page 61). The 
decision in Hordern v. Hordern was very much relied on by 
Mr. Srinivasa Aiyangar. In that case the articles of partner- 
ship provided that on the death of one of the partners the 
survivor should pay to the executors of the deceased the full 
share to which they may be entitled on the taking of a general 
account of the partnership assets, the assets being valued by 
mutual agreement or by valuation in the usual way. It was held 
by the Privy Council that this clause was a binding contract of 
sale and purchase and that the valuation was only an incident 
in carrying out the same. Mr. Srinivasa Aiyangar contends 
that as the plaintiff had himself taken over the share of 
Kailasam Pillai his act was binding upon him and he could not 
go behind it and now offer to return the share. The valuation 
of the share is only an incident and he must now be compelled 
to take the share at the proper price which the Court may now 





1. (1879) 4 A.C. 823 at 839, 2. (1881) 6 A.C. 64, 
3. (1927) 1 Ch. D. 157, 4. (1903) 2 Ch. D. 40, 
5. (1910) A.C. 465. 
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find. But I do not agree with this contention and J am of 
opinion that this case does not help the appellant. In that case 
there was a contract between the partners that the surviving 
partner should take over the share of'the deceased partner at a 
proper valuation. The moment the proper valuation is arrived 
at by the Court the contract of sale and purchase can be made 
to operate. But in the present case we have no such contract. 
What the plaintiff did was strictly illegal on his part and unless 
the 2nd defendant accepts it the only thing we can do is to set 
it aside. We cannot proceed further and insist upon the 
carrying out of a contract into which he never entered and 
compel him to take over the properties at a valuation to be 
arrived at by the Court. The decision in Hugh Stevenson and 
Sons v. Aktiengesellschaft fur Cartonnagen-Industriel again 
does not help us. It was there held that the German company 
were entitled to a share of the profits made after the dissolu- 
tion by reason of the war -by the carrying on of the business 
by the English company with the aid of the German company’s 
share capital. In some of these cases there is no question of 
the valuation of the corpus because the corpus of the property 
consisted of merely capital and not of immovable property or 
any right analogous to the right in salt pans, and that portion of 
the case presented no difficulty. But it does present some 
difficulty in the present case. On the whole I have come to 
the conclusion that so far as the salt pans themselves are 
concerned, while agreeing with the contention of the appellant 
that the value at which the plaintiff has sought to take them 
over is an undervalue and therefore does not bind her, she is 
not entitled to insist on the plaintiff taking her share of the 
partnership at the proper valuation which may now be arrived 
at. The 2nd defendant will now be entitled to her share of 
the partnership property which she may keep and manage if 
she so likes. But if she does not she may ask for a sale of the 
salt pansas apart of the winding up. We are not satisfied 
that the sale made by the Commissioner after the preliminary 
decree was a sale made after due advertisement. That sale 
realised only Rs. 44,000 as against Rs. 69,000 at which the 
plaintiff took them over with the result that the Lower Court 
found that the plaintiff was entitled to a larger sum than he 
prayed for in his plaint. We do not think we can allow such 
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/ 


an anomalous result. The salt pans should be sold only after 
proper advertisement, i.e., after giving not less than a month’ s 
notice fixing the price which the plaintiff had paid as upset 
price. If after one or two attempts no higher offer is forth- 
coming they should be regarded as sold to the plaintiff at the 
price he took them over and the 2nd defendant would not be 
entitled to obtain anything under this heading. If there is a 
higher offer, the 2nd defendant will get the benefit of the 
higher price, and interest between January, 1923 and the date of 
such sale. 


Now coming to the next heading argued by the appellant, 
this relates to 683,600 mds. of salt left at the time of 
Kailasam Pillai’s death. This salt consisted of two portions — 
the stock in Arumuganeri and the stock in Tuticorin. On the 
estimate of the Commissioner he found that the Tuticorin salt 
actually fetched a profit of Rs. 1,313-8-0. It is said that the 
reason for the profit was that the salt was mostly exported to 
Calcutta and other outside ports. But in the case of 
Arumuganeri salt it was sold at a loss of nearly Rs. 20,000 
because there were four or five other salt merchants at the time 


` and they had all considerable stocks of salt and it was not easy 


to dispose of such a large stock of 6 lakhsofmuds. Whatever 
the reasons may be after carefully considering the arguments 
of the learned Advocates and the report of the Commissioner 
(vide p. 361 etc.) Jam unable to find sufficient materials for 
differing from the conclusion of the Lower Court. Theaverage 
price at which the salt was taken by the plaintiff ranged from 
lanna per maund up to4 annas 6 pies per maund. As 
regards the sales by the plaintiff in 1922, 1923 and 1924, the 
average price secured by him ranged from 6 pies per maund to 
6 annas 6 pies per maund and the Commissioner finds that as a 
matter of fact in the re-sale of the stock by the plaintiff he 
sustained very heavy loss. And in cases where the average 
price ranges so widely as from 6 pies to nearly 7 annas it is 
impossible for the Court at this distance of time to find that 
there is any. impropriety in the act of the plaintiff. Even on 
the footing that the Court is entitled to scrutinise the taking 
over by the plaintiff at the instance of the defendant we are 
unable to say that the price credited by the plaintiff in favour 
of the 2nd defendant is improper. The matter might have 
been left at thatstage in the Court below. But what the Court 
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did was, because the 2nd defendant would not accept the price 
at which the plaintiff took over the stock of salt it proceeded 
to consider the amount realised by the sale of the salt by the 
plaintiff as if it was a sale held on account of the partnership 
and debited a considerable portion of the loss to the 2nd 
defendant. We do not think this portion of the Lower Court’s 
action is justified. The moment we find that the price at which 
the plaintiff took over the salt is the proper price, there is an 
end of this item, and it is unnecessary to debit further loss to 
the 2nd defendant simply because she refused to recognise the 
price paid by the plaintiff as the proper price. 

[After dealing with other facts in the case their Lord- 
ships proceeded :] 

The next item that was argued relates to interest. The 
plaintiff is charging interest at the end of each year after 
deducting also counter-interest. This substance amounts to 


charging compound interest. The appellant contends that the ~ 


plaintiff is not entitled to compound interest and relies on 
Suleman v. Abdul Latif1. But Mr. Varadachari replies that the 
accounts themselves show that whenever accounts were settled 
at the end of each year the parties have charged interest on the 
overdrawings of each partner. At the various stages of the 
case each side was insisting upon the payment of counter- 
interest on the footing that he was going to recover some 
amount. The 2nd defendant herself repeatedly filed objections 
before the Commissioner saying that interest ought to be 
charged against the plaintiff on some real or supposed items 
due to her. In these circumstances I must hold that the 
plaintiff is entitled to compound interest on the principal he 
has charged. But of course on our findings with reference to 
the taniadu chitta such portion of it as is attributable to 
Rs. 5,251-11-0 must now be excluded. Otherwise the plaintiff 
is entitled to the interest he claims. 

Now as already stated on the accounts made up by the 
plaintiff there is a sum of Rs. 21,431-6-4 due to him and on 
the findings we have now arrived at as above, only a sum of 
Rs. 5,251-11-0 with its interest must be excluded out of this. 
Roughly there is a sum of Rs. 16,000 due to the plaintiff. I 
say roughly because the actual accounts may have to be taken 
on the basis of our findings and with reference to the further 
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consideration to be pointed out. This sum of Rs. 16,000 
would be due to the plaintiff on the footing that the taking 
over of the salt pans by the plaintiff for Rs. 69,000 odd stands. 
If the 2nd defendant is now willing to accept that purchase by 
the plaintiff, then the matter becomes simple and this sum of 
Rs. 16,000 would be due to the plaintiff. But if the 2nd 
defendant does not wish to accept that purchase, Rs. 69,000 
has to be credited to the plaintiff and debited to the partnership 
and the salt pans will remain to be dealt with either by re-sale 
or otherwise. Asalready mentioned they must either be sold 
again unless the 2nd defendant chooses to retain them. But 


‘for the purpose of determining the question whether on a 


valuation the 2nd defendant’s share of the partnershle can be 
valued at a particular figure so that the 2nd defendant may be 
entitled to interest on that figure for the subsequent years as 
profit or actual profits earned on the principle of S. 37 of the 
Partnership Act, we have still to consider the valuation of the 
salt pans in 1923. It is contended for the 2nd defendant that 
the valuation of Rs. 69,000 is an undervaluation. We are 
inclined to agree with this contention. In dealing with this 
portion of the case the Subordinate Judge has not considered 
one important document relied on by the 2nd defendant 
(Ex. V). This document relates to the sale of certain salt 
pans onthe 14th June, 1922, a few days before the death of 
Kailasam and six months before the plaintiffs taking over. 
Under that document 54 pans were sold for Rs. 9,415. It is 
conceded by all parties that these pans are of a bigger size. 
They are what are called one cent pan, whereas the pans which 
arein question in this suit are not of that size but are only 


5/8 cent pans. This document works at Rs. 167 a pan and 


5/8 cent pan would be valued at Rs. 104. And according to 
Mr. Srinivasa Aiyangar even making a. reduction of Rs. 20 
each pan in question ought to have been sold for Rs. 84 arid 
1,327 pans in the suit ought to be valued at Rs. 1,12,800. But 
even on this footing, t.e., crediting an extra Rs. 44,000 as the 
price of salt pans, the quarter share of Kailasam would only be 
Rs. 11,000 still leaving him on the debit side at the date of his 
death, viz.; June, 1922. Whatever reasonable valuation we 
give for the salt pans and debiting the highest figure given by | 
Mr. Srinivasa Aiyangar himself we find that the debit side 
Rs. 60,000 cannot be wiped out. The result of this finding 
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would be that even crediting the full value of the pans for the 
purpose .of valuation of the 2nd defendant's share at the date 
of Kailasam’s death we are not able to find the actual share of 
Kailasam, taking the account of his liability, on the credit side. 
‘And if it is on the debit side she is not entitled to any interest 
on the valuation. The 2nd defendant insists on her share of 
the actual profits earned from 1922 up to now she will be 
entitled to it, and Mr. Varadachari has not objected to it. 
The case will now have to go back to the Court below for taking 
the final valuation on the following basis: (1) The 2nd defend- 
ant must now finally elect for getting all the past transactions 
whether she will accept the plaintiff’s purchase of the salt pans 
at the price for which he took them over or whether she 
still insists upon another sale in which case they will be sold 
after a reasonable notice with the plaintiff’s price as the upset 
price and the sale will be taken into account only if a higher 
sum is realised; if not it will be regarded as if it never 
happened. Inthe case of a higher price being realised, the 
2nd defendant may share in the benefit of this extra amount 
but in that case she will have to pay interest on the ground of 
her debit being enhanced by 4 Rs. 69,000 from January, 1923, 
up to the date of such sale. But either if she accepts the sale 
or if the sale results in no higher price the old purchase by the 
plaintiff will stand and no further accounts need be taken on 
this matter. (2) The 2nd defendant is not entitled to any 
interest ın substitution of the profits of the partnership as one 
of the alternatives allowed to her by law because on valuation 
her share of the partnership assets turns to be on the minus 
side. But if she insists, she is entitled to a proportionate 
share of the profits actually earned (on the basis of the prin- 
ciple of S. 37 of the Partnership Act). It is sufficiently seen 
from the above judgment that probably a good deal of loss was 
suffered by the firm. That is certainly the plaintiff’s case. 
Anyhow if the 2nd defendant wants an account to be taken of 
the subsequent profits she is entitled to it; subject to these two 
points being worked out, the further debit against the 2nd 
defendant will be taken as Rs. 16,179-11-4 minus any interest 
on Rs. 5,251 which has got to be deducted. This account 
should be taken by the Lower Court or by the Commissioner. 
To this amount the result of the sale of the salt pans and the 
profits should be added. If the 2nd defendant does not want 
any further accounts to be’ taken, the decree of the Lower 
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Court will stand modified as a decree against the 2nd defendant 
for Rs. 16,179-11-4 with further interest from 28th January, 
1923, at 12 per cent. compound interest up to the date of Lower 
Court’s decree and 6 per cent. on the aggregate amount up to 
date of payment. If the matter ends here the parties will give 
and take proportionate costs on the basis of this figure. But 
if further accounts are taken because the 2nd defendant wants 
them to be taken the costs will be finally given when the figures 
are finally ascertained but they will be on the same principle, 
t.e., of giving and taking proportionate costs. 

In A. S. No. 85 of 1928 the parties will have proportionate 
costs here and in the Lower Court on the footing that plaintiff 
succeeds to the extent of Rs. 16,179-11-4. 


In A.S. No. 128 of 1928 the appellant will have costs on 


Rs. 15,000. 


Ke C. | Appeal dismissed and remanded. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—Lorp THANKERTON, Sır Joan WALLIS AND 
SIR LANCELOT SANDERSON. 


Abdul Latif Khan and others .. Appellants* 
Ü. l 
Musammat Abadi Begam and others .. Respondents. 


Oudh Estates Act (I of 1869), Ss. 13, 19, 22—Will—Construction—Abso- 
lute estale—Bequesi ın favour of heirs—Validity of, under the Hanafi Law— 
Sanad—Consiructton—Estate descendable “ to the nearest male heirs accord- 
ing to the rule of primogeniture”—Limitation in sanad—Effect of the Oudh 
Estates (Amendment) Act, 1910. 


An Oudh taluqdar, whose estate was entered in List 2 prepared under 
S. 8 of the Oudh Estates Act, 1869, bequeathed one-half of his property to his 
senior wife and her daughter, and the other half to his junior wife. 

Held, (1) that ona proper construction of the will it conferred on the 
legatees an absolute estate in their shares (see S. 82, Indian Succession 
Act, 1865, as read with S. 19 of the Oudh Estates Act) ; 

(2) that though under the Hanafi Law, these bequests, being made in 
favour of persons who were heirson intestacy, were primo facie invalid, the 
invalidity was cured by the consent of the heirs given after the testator’s 
death; and 

(3) that the bequest in favour of the junior widow was not invalid under 
5. 13 of the Oudh Estates Act by reason of the will having been made within 
three months of the testator’s death, inasmuch as she was a person who, 





* P. C. Appeal No. 12 of 1932, 


l 26th June, 1934. 
Oudh Appeals Nos. 22, 23 and 25 of 1930. 
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within the meaning of sub-S. (1) of S. 13, would have taken an interest in the 
estate if the testator had died intestate. 

Indar Kunwar v. Jaipal Kunwar, (1888) L.R. 15 I.A. 127; I. L. R. 15 Cal. 
725 (P.C.), followed. 

Construction of sanads to taluqdars making their estates descendable “to 
the nearest male heirs according to the rule of primogeniture”, considered: 
The limitation in the sanads to the nearest male heirs is a limitation to males 
claiming through males; or, in other words, to male agnates. The effect of 
the amendment introduced by the Oudh Estates (Amendment) Act (U.P. 
Act III of 1910) is to secure that succession to these impartible taluqdari 
estates should be governed exclusively by the terms of S.22 of the Amended 
Act and that the limitation in the sanads should be wholly superseded. 

Judgment of the Chief Court of Oudh, Abadi Begam Rant v. Muhammad 
Khalıl Khan, (1930) LL.R. 6 Luck. 282, affirmed with slight variation. 

Consolidated Appeals No. 12 of 1932 from decrees passed 
on appeal by the Chief Court of Oudh and dated the 25th 
August, 1930. l 

De Gruyther, K.C. and Abdul Majid for appellants Abdul 
Latif Khan and his co-plaintiffs. 

Upjohn, K.C. and Wallach for respondents Mohammad 
Khalil Khan and otheas. 

Dunne, K.C. and Hyam for respondents Abadi Begam 
and Mustaq Ahmed. 

26th June, 1934. Their Lordships’ judgment was deli- 
vered by . 

Sir Joan Wattis.—These are consolidated appeals from 
the judgment and decrees of the Chief Court of Oudh on 
appeal from the judgment and decrees in two suits tried 
together by Nanavutty, J. sitting in the exercise of the Court’s 
original jurisdiction. Both suits concerned the succession to 
the estate of Raja Shamsher Bahadur, a taluqdar included in 
List 2 mentioned in S. 8 of the Oudh Estates Act I of 1869. 
He died on the 18th April, 1883, leaving a will, dated the 26th 
March, 1883, by which he bequeathed one-half of his property 
to his senior wife, Musammat Aulia Begam and their only 
surviving child, Jani Begam and the other half to his junior 
wife, Musammat Barkat-un-nissa Begam who was childless. 
Aulia Begam died in 1897 and Barkat-un-nissa Begam on the 
27th April, 1927. 

In the first of these suits, O. S. No. 5 of 1928 Abdul 
Latif Khan claimed that the will was invalid, and that, as 
grandson of the Raja’s eldest daughter, Nawab Begam, who 
had predeceased him, he was entitled to succeed to the whole 
of the estate on death of Barkat-un-nissa the last surviving 
widow: or that, if the will was valid, it conferred only life- 
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estate on the widows and he was entitled, on Barkat-un-nissa’s 
death, to succeed to her half share of the estate. In the event 
of the will being held to be invalid, plaintiffs 2 to 5 in this suit 
alleged that Barkat-un-nissa was a Shia, and that under the 
Shia law they were entitled to succeed to her share. It was 
found by both Courts that she was not a Shia, and this claim 
therefore failed. 

The ist defendant, hereinafter referred to as the defend- 
ant, was Abadi Begam, the elder daughter of Jani Begam. She 
had obtained a mutation order in her favour and was in pos- 
session of the entire immovable property left by Barkat-un- 
nissa, and also of a part of the property left by Aulia Begam. 
The other defendants were transferees from Aulia Begam, 
with the exception of defendants 4 and 5, Khalil Khan and 
Fida Ali Khan, who were the heirs of Barkat-un-nissa under 
the Hanafi law and of defendant 9 who was a transferee from 
defendants 4 and 5 and were the plaintiffs in Suit No. 8 of 
1928. 

In her written statement the Ist defendant, Abadi Begam, 
denied that the 1st plaintiff was the Raja’s heir either under 
the Oudh Estates Act or the Raja’s sanad, and alleged that the 
will was invalid or at most had conferred a life-estate on 
Barkat-un-nissa and that she had succeeded to a life-estate 
under cl. (8) of S. 22 of the Oudh Estates Act. She alleged 
that she herself and not the plaintiff was the Raja’s rightful 
heir under the Sunni law to which the Raja and all his family 
belonged, and that on the death of his widow, Barkat-un-nissa 
she became entitled to succeed to his taluqdari estate under 
cl. (11) of S. 22 of the Act. The 4th, 5th and 9th defendants 
in Suit No. 5 were the plaintiffs in Suit No. 8. They set up 
that the will was valid and that Barkat-un-nissa took an 
absolute estate under it, and that on her death they as her next 
heirs under the Sunni law were entitled to succeed to it. 


Both the Lower Courts found that, as regards the bequests 
to the two widows, the will was valid and conferred on them 
an absolute estate in their shares. They also found that the 
plaintiffs in Suit No. 8 were Barkat-un-nissa’s heirs, according 
to the law of the Sunni sect to which the family belonged. The 
finding that the will conferred absolute estates on the widows 
also disposed of the claim of the plaintiff in Suit No. 5 to 
recover the properties bequeathed to them, and had the effect 
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of restricting his claim in that suit to the share bequeathed to 
Jani Begam, the Raja’s only surviving daughter. 


At the hearing of the appeal their Lordships decided to 
dispose in the first place of the questions arising under the 
will, and they will now briefly give their reasons for concur- 
ring with the Lower Courts in holding that the widows took 
absolute estates under the will and in dismissing the claim of 
the plaintiff in Suit No. 5 as to the properties bequeathed to 
them and in decreeing Suit No. 8 brought by the heirs of 
Barkat-un-nissa to recover the properties which had fallen to 
her share. 


The following is a translation of the will accepted by all 
parties in the Chief Court and ordered to be brought on the 
record :— 


“I by this writing after the declaration of this fact that if by the grace 
of God I regain health and recover from the present ailments then the entire 
cash and moveable and immoveable property (and) everything shall remain 
in my ownership and possession in the same way as I have up to this time 
been the absolute owner (thereof) ; and (but) if God forbid I do not recover 
from the illness then I make a will that after me whatever cash and silver and 
gold articles I have accumulated and got prepared during the whole of my 
life-time all that be sent to Mecca and Medina and spent in such a way as may 
benefit mein the next world; the remaining property moveable and immove- 
able of every kind whichis owned and possessed by me that same, my 
heirs, t.e. Musammat Jani Begam, daughter, and Musammat Aulia Begam, 
daughter of Mirza Tegh Bahadur, ‘resident of Aurangabad, first party, and 
Musammat Barkat Begam, daughter of Amir Ali Khan, resident of Shah- 
jahanpur, second wife, second party, shall get half and half in equal shares 
and will take in their respective dowers and be benefited (delighted) by the 
same. Musammat Umrao Begam shall get the sum of Rs. 150 per year which 
has been fixed by Court for Musammat Aladei,and the house in Mohallah 
Mahmand Jalalnagar at Shahjahanpur which I have already given to her (she 
will) retain in her possession and ownership. And Gauri Shankar Karinda 
shall remain the servant of the estate. 


Wherefore (I have) executed this will so that it may serve as an 
authority and be of use. Finis, 


Dated 26th March, 1883, (Sd.) Raja SHAMSHER BAHADUR.” 


Section 19 of the Oudh Estates Act, 1869, makes certain 
sections of the Indian Succession Act X of 1865, including 
S. 82, applicable to the wills of taluqdars. It is provided by 
S. 82 that “ where property is bequeathed to any person, he 
is entitled to the whole interest of the testator therein, unless 
it appedrs from the will that only a restricted interest was 
intended for him.” Their Lordships agree with both the Lower 


Courts that there.is nothing in the terms of this will which 
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in any way restricts the interest bequeathed to the daughter 
and widows under the will. 

The next objection taken was that these bequests, being 
made in favour of persons who were heirs on intestacy, is 
invalid under the Hanafi law, which governs Mohamedans 
of the Sunni sect. This is admitted, but under that law the 
invalidity is cured by the consent of the heirs*; and according 
to. the concurrent findings of both Courts, the two widows 
and the surviving daughter were the heirs under the Moha- 
medan law and consented to the will. 


The remaining objection was that the will, having been 
made within three months of the testator’s death, was invalid 
under S. 13 of the Act as regards the bequest to the junior 
widow Barkat-un-nissa, because as the junior widow she was 
not a person who under the provisions of the Act or under 
the ordinary law of the testator’s tribe and religion would 
have “succeeded to such estate or to a portion thereof or to 
an interest therein” if the testator had died intestate. It is 
contended that as the senior widow would have taken a life- 
interest under cl. (7) of S. 22 if the testator had died intestate, 
the junior widow did not take an interest within the meaning 
of the section. As to this objection, it is sufficient to say that 
it was decided by this Board in the judgment delivered by 
Lord Macnaghten in Indar. Kunwar v. Jaipal Kunwar! that in 
these circumstances the junior widow takes an interest within 
the meaning of the section, and that their Lordships are bound 
by that decision. 


The result is that the bequests in favour of both widows 
were valid and conferred absolute estates upon them. It follows 
that both the Courts in India were right in dismissing the 
plaintiffs’ Suit No. 5inso far as it relates to the bequests to the 
widows and in decreeing the claim of Barkat-un-nissa’s heirs 
in Suit No. 8 to succeed on her death to the properties be- 
queathed to her by the will. This substantially disposes of the 
appeals in Suit No. 8, and also of the appeal in Suit No. 5 
except in so far as it relates to the 4annas share bequeathed to 
the testator’s daughter Jani. 

Both the Courts in India dealt with this part of the case 
on the footing that the bequest to Jani Begam was invalid 


—-_ 





* Given aa the testator’s death (vide 6 Luck 282 at 298) —_K.J. R. 
` (1888) L. R. 15 I. A. 127: I.L.R. 15 Cal. 725 (PCy. 
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under S. 13 of the Act already mentioned, and that the succes- 
sion to it was governed by S. 22 of the Act, which provided 
that, if any taluqdar whose name should be inserted in the 
second, third or fifth of the lists mentioned in S. 8 should die 
intestate, his estate should descend in the manner therein 
prescribed. Under this section the senior widow became entitled 
to an estate for life, and on her death in 1897 the junior widow 
became entitled to a similar estate. On her death in 1927, 
Abdul Latif, the plaintiff in Suit No. 5, and Abadi Begam, the 
Ist defendant, each claimed to succeed under cl. (11) of S. 22 
as the next heir “ under the ordinary law to which persons of 
the religion and tribe are subject.” List 2, in which the deceased 
Raja’s name was included, was a list of taluqdars whose estates 
before the Mutiny, “ according to the custom of the family, 
ordinarily devolved upon a single heir,” that is to say, were 
impartible. Lists 3 and 5 were lists of other taluqdars and of 
grantees who had accepted sanads making their estates descend- 
able “to the nearest male heirs according to the rule of 
primogeniture”. Many of the taluqdars in List 2, and among 
them the deceased Raja, had accepted sanads in the same terms. 

It was held in Brij Indar Bahadur v. Janki Koer! that in 
such a case the sanad was superseded by the section and that 
under cl. (11) the estate descended to the deceased taluqdar’s 
daughter under the Mitakshara law, that being the ordinary 
law of the religion and tribe within the meaning of the clause. 
Following this and other cases, the Trial Judge held that in 
this case the defendant Abadi Begam was entitled to succeed 
under cl. (11) as the deceased taluqdar’s nearest heir under 
the Mahomedan law. In Debi Bakhsh Singh v. Chandrabhan2 
as regards succession to a taluqdar who had been included in 
List 3, ıt had been held that effect must be given to the rule 
of succession prescribed in the sanad as part of the ordinary 
law of the religion and tribe within the meaning of cl. (11). 
In view of certain observations in Badri Narain Singh v. 
Harnam Kuar8 as to the difficulty of reconciling these two 
decisions, the Chief Court were of opinion that Brij Indar’s 
casel must be treated as overruled, and that in the present 
case the succession must be governed by the sanads. If so, 





1. (1877) I.. R. 51. A.1. 
2, (1910) L. R. 37 I. A. 168: I.L R. 32 All. 599: 20 M.L.J. 917 (P.C.). 
3, (1922) L. R. 491. A. 276: ILL.R. 44 AIL 449: 44 M.L.J. 337 (P.C), 
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both Courts were of opinion that the case of the plaintiff 
Abdul Latif, the grandson of the deceased Raja’s elder 
daughter Nawab Begam, must fail, as he traced his descent 
through a female and was not a male heir within the meaning 
of the sanad. 


Their Lordships agree with the Courts in India that the 
limitation in the sanads to the nearest: male heirs is a limitation: 
to males claiming through males, or, in other words, to male 
agnates. This has been held from very early times in the case 
of a limitation to the heirs male of the body which creates an 
estate in tail male, and would also have had the same effect in 
ihe case of a limitation to male heirs generally, if that limita- 
tion had not been held to create an estate in fee simple 
descendible according to the ordinary law. 


In their Lordships’ opinion, however, the Courts in India 
were wrong in basing their decision on the terms of the sanad 
instead of on the new provisions made for the purpose of 
putting an end to the difficulties which had arisen as to the 
interpretation of cl. (11) of S. 22 of the Oudh Estates Act, 
1869, by the Oudh Estates Amendment Act III of 1910, which 
was passed through the Legislature of the United Provinces in 
1909 while the appeal from the judgment of the Judicial Com- 
missioner, which was affirmed in Debs Bakhsh’s casel was 
pending before the Board. A new S. 22 was substituted for the 
former section. In the new section the limitation in cl. (10) in 
favour of descendants by unequal alliances was omitted and a 
new limitation was inserted in favour of “the nearest male 
agnate according to the rule of lineal primogeniture”. As 
already pointed out, this limitation to male agnates gives statu- 
tory effect to the limitation in the sanad as to collateral succes- 
sion. There can, therefore, no longer be any question of 
bringing in the limitations in the sanad under cl. (11) as part 
of the ordinary law of the religion and tribe, and cl. (11) must 
be restricted to other heirs such as females and those claiming 
under them who, but for the earlier limitations in the section, 
would have been entitled to succeed to an impartible estate 
under their personal law. 

Whilst dealing with this succession, which opened in 1927, 
as governed by the amerided Act, the Courts in India appa- 





“4. (1910) L.R, 37 I. A. 168: LL.R. 32 All. 599: 20 M.L,J. 917 (P.C), 
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rently lost sight of the new cl. (10) of S. 22 and only referred 
to the amendment in S. 3 omitting the conditions “ relating to 
succession” from the conditions in the sanad under which these 
estates are held under that section. Moreover, they differed 
ag to the effect of this amendment read with an explanation 
in the following terms which was added to the section :— 


« Erplanation.—Notwithstanding anything contained in the Crown 
Grants Act XV of 1895, the conditions of the sanad relating to succession 
in so far as they are inconsistent with the provisions of this Act, shall 
not apply to the estate.” 


In their Lordships’ opinion this explanation was inserted 
ex abundanti cautela because of a groundless apprehension 
that the Crown Grants Act, 1895, which provides that-all such 
grants shall operate according to their tenor, might be held to 
have nullified the provisions of S. 22 in so far as they depart 
from the terms of the primogeniture sanad and also the amend- 
ment introduced into S. 3 by the Amending Act; and they 
agree with the Trial Judge that it in no way affects the 
amendment made in the body of -S. 3, which appears to have 
been made with a view of further securing that succession to 
these impartible estates should be governed exclusively by the 
terms of S. 22 and that the limitation in the sanads should be 
wholly superseded. 

For these reasons their Lordships are of opinion that the 
appeal of Abdul Latif Khan, the appellant in Oudh Appeal 
No. 22, fails, as he is not a male agnate within the meaning 
of cl. (10), and under cl. (11) the respondent, Abadi Begam, 
who is in possession, is a nearer heir under the Mahomedan 
law. 

As already stated, Oudh Appeals Nos. 23 and 25 in Suit 
No. 8 must also be dismissed. The Chief Court, in conse- 
quence of an objection raised suo motu, had directed that the 
appeal from the judgment of the Trial Judge in this suit 
should be dismissed except in so far as that the decree of the 
Court of first instance for a one-fourth share in favour of 
Bunyat Husain should be set aside. Bunyat Husain was the 
3rd plaintiff, and it was alleged in paragraph 21 of the plaint 
that the plaintiffs 1 and 2 had sold him a four annas share to 
raise money for this litigation. Mr. Upjohn, who appeared for 
the plaintiffs (respondents) in Suit No. 8, did not think it neces- 
sary to support this alteration in the decree of the frst Court, 
and the decree of the first Court will accordingly be restored. 


PC, 


Abdul Latif 
an 


U. 
Must. Abadi 
Begam. 


Sir John 
Wallis. 





Pec, 
Abdul Latif 
Khan 
pie x 
Mt. Abadi 
-` Begam. 


, a) 
Sir -Jobn 
` Wallis. 


Sundara- 
giriraja 
Aiyangar 


V. 

B alasub ra- 
mania 
Aiyar. 


- 


-902 THE MADRAS LAW JOURNAL REPORTS: [Vor. 


In the result- their Lordships will humbly advise His 
Majesty that the appeal in Suit No. 5 be dismissed and that as 
regards the appeals in Suit No.8 the decree of-the Chief Court 
be varied by restoring the provisions of the. decree of the first 
Court in favour of the 3rd plaintiff, Syed Bunyat Husain, 
and that otherwise the appeals be dismissed. As regards the 
costs of these consolidated appeals Mohammad Khalil Khan 
and Mohammad Fida Ali Khan, the heirs of Begam Barkat- 
un-nissa, who are respondents in Oudh Appeals Nos. 23 and 
29, and Bunyat Husain, who lodged a joint case with them, 


‘will recover one set of costs from the appellants in these 


appeals, Abdul Latif Khan and Rani Abadi Begam and Mirza 
Mushtaq Ahmad. Rani Abadi Begam and Mirza Mushtaq 
Ahmad, respondents in Oudh Appeal No. 22, will recover four- 


fifths of one set of costs of the consolidated appeals from 


Abdul Latif Khan. 


Solicitor for appellants Abdul Latif Khan and his co- 
plaintiffs: Ram Singh Nehra.- 


Solicitors for espondi Mohammad Khalil and others: 
Watkins and Hunter. 


Solicitors for respondents Abadi Begam and Mushtaq 
Ahmad: Barrow Rogers and Nevill. 


K. J.R. Decree varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM. 





M. G. Sundaragiriraja Aiyangar 


_ and others | .. Appellants* (Claimants 1, 
v. 2, 5 and 9) 
D. Balasubramania Aiyar and 
another .. Respondents (Claimants 3 
and 4). 


Limitation Act (IX of 1908), S. 14—-Good faith—Land Acquisition appeal 
breferred to High Court—Return for preseniation to District Judge—Party 
being. misled by prevailing practice—Excusing delay. 

A Land Acquisition appeal which was originally presented to the High 
Court was returned and was presented to the District Judge. It appeared 


_that the practice on the date when the appeal was first filed was to prefer such 


appeals to the High Court. It was however held in two subsequent decisions 


-of the High Court that such appeals should be preferred to the District 


+ 





* S. A. No. 400 of 1932. 27th April, 1934. 
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Judge. Itappeared that those decisions rested on an earlier Privy Council 
“ease which impliedly decided the question. The appellant sought to exclude 
the time taken in filing the appeal first to the High Court. 


Held, that though the decision of the Privy Council was before the date 
of the filing of the appeal to the High Court, the question as to the proper 
forum for appeal was by no means settled till the High Court decided the 
matter, and that it was a proper case for excusing the delay. 


Appeal against the decree of the District Court of Ramnad 
at Madura in A. S. No. 40 of 1931 preferred against the order 
of the Court of the Subordinate Judge of Ramnad at Madura, 
dated the 24th January, 1925 and made in O.P: No. 31 of 1924 
(O. P. No. 68 of 1920, District Court, Ramnad). 

M. Patanjali Sastri for appellants. 

G. Gopalaswami for respondents. 

The Court delivered the following 

JUDGMENT.—The only question in this case is whether the 
‘delay in filing the appeal to the lower appellate Court should 
be excused and the appeal allowed to proceed or the appeal 
should be dismissed, the delay not being excused. 


The appeal was originally presented to the High Court on 
13th July, 1925. It was directed to be returned by order 
‘dated 18th September, 1930. There was no further delay in 
re-presentation to the District Court where it ought to have 
been presented on Sth April, 1925. The District Judge held 
that the period which elapsed after 13th July, 1925, may be 
excluded from the computation but held that the interval 
between Sth April, 1925 and 13th July, 1925, cannot be 
excluded. ` 

It is conceded on all hands that, at that time, the practice 
was to file such appeals (under the Land Acquisition Act, S. 54) 
to the High Court. The two decisions of this Court (S. R. No. 
7968 of 1927, Devadoss and Jackson, JJ. and Venkatareddi v. 
Adinarayana Rao1) holding that the appeal lay to the District 
Court and not to the High Court were passed after 1925. But 
the learned District Judge held that the decision in Rama- 
chandra Rao v. Ramachandra Rao? on which these two deci- 
sions were based was passed on 24th January, 1925, and thatits 
effect isthat appeals should be filed to the District Court and not 
to the High Court. The actual decision in Ramachandra Rao v. 
Ramachandra Rao? relates to the question of res judicata, but 





1, (1928) I.L.R. 52 Mad. 142: 56 M.L,J. 357. 
2. (1922) L.R. 49 I.A. 129:LL.R.45 Mad. 320: 43 M.L.J. 78 (B.C). 
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the reasoning in it leads to the conclusion that the decree in 
question was a decree and that an appeal lies to the District 
Court. The District Judge observes: 


“It will be apparent that S. 54 impliedly affirms that appeals shall lie 
from the decision of the Courts constitiited under the Act as if they were 


decrees.” ; 

As to this, I would only say that what is implied cannot 
be apparent and until the Court actually decided the point in 
1927, the practice was to file appeals in the High Court. 


In these circumstances I hold that the District Judge 
should have excused the delay, Sunderabai v. The Collector of 
Belgaum1, I excuse the delay, reverse the decree of the 


District Judge and remand the case for disposal according to 
law. 


The Court-fee paid by the appellant in appeal shall be 
refunded. All other costs will abide the result. 


B. V. V. Em Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SırR Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE KING. 


Allada Lakshmikanta Rao ..  Appellant* (Defendant 


—Judgment-debtor) 
U 


Naddella Ramayya -. Respondent (Plaintif 
—Decree-holder). 


Limitation Act (IX of 1908), Art. 182 (4)—Decree—Amendment—Start- 
ing point of limitation from the date of amendment. i 


Where the final decree in a suit was passed on 2nd December, 1921 and om 
21st October, 1925, it was amended and the decree-holder filed applications for 
execution in 1927 and 1928 but was refused on the ground that the earliest 
application for execution was barred by limitationas having been presented 
more than three years after the passing of the final decree in 1921 and that the 


decree had become barred even by the date of the application for amendment 
in 1925, 

Held, that the application for execution was not barred as when the 
final decree had been amended limitation started only from the date of the 
amendment of the decree. 

Nagendra Nath Dey v. Suresh Chandra Dey, (1932) 63 M.L.J. 329 (P.C.),. 
applied. 

Ahammad Kutiy v. Kottakkat Kutiu, (1932) I.L.R. 56 Mad. 458: 64 M,L. 
J. 251, referred to and explained. 





1. (1918) L.R. 46 I.A. 15: LL.R. 43 Bom. 376 (P.C.). 
+A A.A, Order No. 193 of 1929, 2nd October, 1934. 
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The effect of Art. 182 (4) of the Limitation Act must be that itis an 
answer to any objection taken with regard to the plea of limitation so far as 
the earlier final decree is concerned. 


Appeal against the order of the District Court of Kistna 
at Masulipatam, dated the 4th day of March, 1929 and made in 
Appeal No. 171 of 1928 preferred against the order of the 
Court of the District Munsif of Gudivada, dated the 3rd day 
of May, 1928 and made in E. P. No. 86 of 1928 in O. S. 
No. 147 of 1917. 

Ch. Raghava Rao for appellant. 

A. Lakshmayya for respondent. 

The judgment of the Court was delivered by 


The Chief Justice.—This appeal raises a question of limita- 
tion. The final decree in the suit was passed on 2nd December, 
1921. On 21st October, 1925, that decree was amended. It is 
contended here that the final decree of 2nd December, 1921, had 
become barred by the date of the application for the amend- 
ment of the decree and its amendment on 21st October, 1925. 
On 28th March, 1927, the decree-holder applied for execution. 
This application was dismissed on 4th May, 1927. He again 
applied on 4th November, 1927. His application was again 
dismissed on 22nd November, 1927. The execution petitioner 
filed another petition on 20th January, 1928 and objection 
was raised that the petition was barred by limitation as having 
been presented more than three years after the passing of the 
final decree on 2nd December, .1921. The District Munsif 
upheld this objection. The lower appellate Court reversed the 
District Munsif’s decision. Hence this appeal. 


It is argued here that the amendment of the decree was 
merely a formal one and that the final decree was an executable 
one even in its unamended form. In our view, we are not 
concerned with that. The fact that the final decree had already 
become barred or that the amendment applied for was 
unnecessary were matters to be dealt with by the Court to 
which the application had been made for the amendment and 
we agree with the view of the District Judge that the effect of 
Art. 182 (4) of the Limitation Act must be that itis an answer 
to any objection taken with regard to the plea of limitation so 
far as the earlier final decree is concerned. The words of 
Art. 182 (4) of the Limitation Act are: where the decree has 


been amended a period of three years’ limitation is given 
114 
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Lakshmi- starting from the date of ‘the amendment of the decree. It 

pases Rao was the amended decree that the decree-holder sought by his 

subsequent applications to execute. We propose to give the 

Beasley, C.J. words of that article of the Limitation Act their plain meaning, 
following the principle of construction laid down by the Privy 
Council in Nagendra Nath Dey v. Suresh Chandra Dey!. The 
head-note of that reads as follows :— 


“Under the Limitation Act, Art. 182, clause 2,‘where there has been an 
appeal’ time for execution of the decree runs from the date of the decree of 
the appellate Court. The words of the Article are plain and without any 
qualification either as to the character of the appeal or as to the parties to it. 
Held, therefore, that where an appeal, irregular in form and insufficiently 
stamped, was dismissed both on the ground of irregularity and upon the 
merits, that it was nevertheless an ‘appeal’ within the meaning of Art. 182, 7 
clause 2, and though the judgment-debtors against whom execution was 
now sought were not parties to the appeal, time only ran against the decree- 
holders from the date of the appellate Court’s decree dismissing the appeal. 
Equitable considerations are out of place in the construction of the statute of 
limitation, and the strict grammatical meaning of the words must be given 
effect to.” 


On page 334 Sir Dinshah Mulla in delivering the judgment 
of their Lordships’ Board says: Ei 
“Their Lordships think that nothing would be gained by discussing these 
varying authorities in detail. They think that the question must be decided 
upon the plain words of the article: ‘where there hasbeen an appeal’ time 
is to run from the date of the decree of the appellate Court There is, in 
their Lordships’ opinion, no warrant for reading into the words quoted any 
qualification either as to the character of the appeal or as to the parties to it; 
the words mean just what they say. The fixation of periods of limitation 
must always be to some extent arbitrary, and may frequently result in hard- 
ship. But in construing such provisions equitable considerations are out of 
place, and the strict grammatical meaning of the words is, their Lordships 
think, the only safe guide.” l 
This decision of the Privy Council is not quoted by 
Madhavan Nair, J. in hammad Kutty v. Kottakkat Kuttu® 
who in consequence does not rely on the express language of 
the article and does not apply the principle there laid down. In 
our opinion, applying that principle, this appeal must be 
dismissed with costs. 
< RC. Appeal dismissed. 


Ramayya. 











-L (1932) 63 M.L.J. 329 (P.C). 
2, (1932) LL.R. 56 Mad. 458: 64 M.L.J. 251. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JustTIcE MADHAVAN NAIR. 
Syed Abdul Hameed Sahib and another . .Appellants* (L. R.s 
of Plamtiff) 
v. 
Syed Unnissa Bibi and others i .. Respondents (De- 
. fendants). 

Office of Asarai Sherif} —Competency of a woman to hold tit. 

If it has not been shown that a woman is disqualified on account of some 
special reason to hold the office of Asarai Sheriff the duties of which are such 
as can be performed by a woman, she is fit to hold it. 

Munnovaru Begam Sahibu v. Mir Mahapalli Sahib, (1918) I.L.R. 41 Mad. 
1033, relied on. 

S. A. No. 51 of 1886 distinguished. . 

- Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 127 of 1929 (A. S. No. 175 of 
1928 on the file of the District Court, North Arcot, Vellore) 
preferred against the decree of the Court of the District 
Munsif of Ranipet in O. S. No. 199 of 1926. 

N. A. Krishna Atyar for appellants. 

` B. C. Seshachala Atyar for respondents. 

The Court delivered the following , 
JupGMENT.—The plaintiff-appellant set up a case of 
inheritance by lineal primogeniture. This he has not been 
able to prove. He not having proved his title, consideration 
as to whether the defendant, a woman, is competent to hold the 
office does not arise. Even if it does arise I should hold on 
the authority of the decision of this Court in Munnavaru 
Begam Sahibu v. Mir Mahapalli Sahibi that she is fit to hold 
the office as it has not been shown that she is disqualified on 
account of some special reason. It is said that in S. A. No. 51 
of 1886 a wofnan was held disqualified from holding the office 
of Asarai Sheriff as the duties of the office are merely spiritual. 
But the High Court simply accepted the finding of the Lower 
Court and the decision in my view cannot be taken as laying 
down the proposition that the office of Asarai Sheriff cannot 
be held by a woman on the ground that the duties of the office 
are spiritual. As a matter of - fact in this case it is admitted 
that one of yeomiahdhars is a woman. This’ will show 

yee a aaa a Sh eS 
` * S. A. No. 908 of 1930. ee 

1, (1918) I. L. R. 41 Mad. 1033. 
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that it will not be safe to say generally as a rule that women 
cannot hold the office of Asarai Sheriff. The evidence in the 
present case is that the duties of the office are such as can be 
performed by women. 

Accepting the findings [ dismiss the Second Appeal with 
costs. a 

Kt — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. Justice BARDSWELL. 


P. S. Narayana Ayyar .. Appellant* (Plaintiff) 
v. 
The Official Assignee, Madras and 
another .. Respondents (Defend- 
ants). 


Limitation Act (IX of 1908), S. 20 (1)—Agent duly authorised—Co- 
debtors—Promissory note by father and son—Part-payment—Endorsement 
by father alone—If saves limitation against son. 


Ina suit upon a promissory note executed by two persons, father and son, 
the plaintiff in the suit in order to overcome the bar of limitation, relied on 
an endorsement of part-payment on the note which was signed by the father 
alone to the effect, “paid towards principal and interest Rs. 1,300 through 
Mr. G.” It was found that on the date of the endorsement, plaintiff went to 
the house of the executants to demand payment of the debt and met both the 
father and son. After a discussion between the father and son in respect of 
an amount due to them by Mr. G, the son asked his father to go with plaintiff 
to Mr. G’s house and arrange with Mr. G for payment to plaintiff. Accord- 
ingly the father accompanied the plaintiff to Mr. G’s house and obtained 
from him a pronote in favour of the plaintiff for Rs. 1,300, after which the 
endorsement in question was made on the suit pronote by the-father, 

Held, the case fell under S. 20 (1) of the Limitation Act and that the 
payment or part-payment was by a debtor, who could be a co-debtor as well, 
duly authorised to do so, and therefore the suit was not barred by limitation 
as against the son. 


It is not necessary that the money with which the part-payment is made 
should belong to the co-debtor who authorised his agent to make it; thatis an 
irrelevant consideration. - 

Where two debtors who are equally liable, jointly and severally on a pro- 
missory note, are pressed for payment, and one of them not having the ready 
money to satisfy a part of the debt asks his co-debtor who may have the 
ready money to do so on behalf of both, such part-payment saves limitation 
against both. 

On appeal from the judgment- of the Honourable Mr. 


Justice Stone, dated the 7th September, 1932 and passed in 





+O. S. Appeal No. 92 of 1932. © 12th December, 1933. 
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C. S. No. 146 of 1931 in the Ordinary Original Civil Jurisdic- 
tion of the High Court. 

K. S. Krishnaswami Atyangar for C. V. Mahadeva Atyar 
for appellant. 

A. Ramachandra Atyar for respondents. 

The Court delivered the following i 


JupemMents. The Chief Justice.—This is an appeal from 
a judgment of Stone, J. He had before him a suit on a 
promissory note executed by the two defendants, father and 
son. The latter is the respondent in this appeal. The suit was 
barred by limitation unless the plaintiff succeeded in proving 
an acknowledgment or part-payment of the promissory note 
debt during the period of limitation. This the plaintiff sought 
to do by pleading an endorsement on the promissory note, dated 
the 3rd November, 1928, signed by the Ist defendant, the 
father, to the following effect :— 

«Paid towards principal and interest Rs. 1,300 through Mr. L. A. 
Govindaraghava Aiyar.” 

The plaintiff’s case was that the lst defendant was the 
agent of the 2nd defendant, the respondent here, authorised by 
him to make that part-payment which was endorsed on the pro- 
missory note. Stone, J. was unable to hold that that was a 
part-payment sufficient to prevent the bar of limitation being 
set up by the respondent here. The facts of the case are that on 
the 3rd November, 1928, the date on which the endorsement 
upon the promissory note was made, the plaintiff went to the 
ist defendant’s bungalow and there met the 1st defendant and 
the 2nd defendant, his son. The plaintiff’s object in going 
there Stone, J. finds was, as it is quite obvious, to demand 
payment of the promissory note amount. There was a discus- 
sion between both the defendants; it was asked by the Ist 
defendant of the 2nd defendant how much was due from Mr. 
L. A. Govindaraghava Aiyar and the 2nd defendant, the 
respondent here, replied “about Rs. 1,500”: and the plaintiff 
wanted the two ‘defendants to go with him to Mr. L. A. 
Govindaraghava Aiyar’s house and obtain the money from 
him. The 2nd defendant would-not go but asked his father to 


go. with the plaintiff and get the money. The-words used by 
the plaintiff are: | 


“Then the eldest son told me that his.father would arrange with Mr. L.A. 
Govindaraghava Aiyar for payment.” 


Narayana 
Ayyar 
v. 
The 
Offcial 
Assignee, 
Madras. 


Beasley, C.J. 


Narayana’ 


Ayyar. 
v. 
The 
Official 
Assignee, 
Madras.: 


Beasley, C.J. 


910. THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


` Accordingly the Ist defendant accompanied the plaintiff 
to Mr. L. A. Govindaraghava Aiyar’s house and obtained from 
him a promissory note in favour of the plaintiff for Rs. 1,300 
alter which the Ist defendant endorsed the promissory note 
setting out the payment in the manner already indicated. Stone, 
J. has construed that evidence as merely being a request made 
by the 2nd defendant to his father to go and pay the debt and 
found that the money which was obtained for the payment of 
the debt, namely, from Mr. L. A. Govindaraghava Aiyar, was 
either owed by the latter to the lst defendant or was a debt 
due to the joint family. He has come to the conclusion that 
it is not sufficient that one of two joint debtors should tell the 
other to go and pay the debt out of his own pocket or out of 
the family pocket. I must, first of all, state that I do not put 
the same construction upon the answers of the plaintiff as our 
learned brother has. The facts appear to me to be that the 
plaintiff went to the Ist defendant’s house where both the 
executants of the promissory note, namely, the 1st and the 2nd 
defendants were, and that he went there in order to demand 
payment of the promissory note. Both obviously were liable 
personally on the promissory note. There was the discussion 
between the two defendants which resulted in it being agreed 
that, as there was a sum of money owed by Mr. L.A. 
Govindaraghava Aiyar, that sum should be paid as a part- 
payment towards the principal debt, and the 2nd defendant 
told his father the 1st defendant to make the payment in that 
way. I think that there was in this case, therefore, an 
authorisation by the 2nd defendant, who was one of the co- 
debtors, to his father to make a part-payment towards the 
principal debt and that the 1st defendant made that payment 
not only on his own behalf but on behalf of and as agent of 
the 2nd defendant. This does not appear to me to be a case 
where the 2nd defendant can be presumed to have been 
disclaiming his liability to pay the debt which of course was 
obvious on the face of the promissory note, and casting the full 
responsibility for the payment of the principal amount upon 
his father. I think that clearly the position was that both the 
debtors, father and son, being liable, would be anxious to 
prevent the filing of a suit and that the father made this 
part-payment not only for his own benefit but also for the 
benefit of his co-debtor, namely, his son, and on the instructions 
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of his son. It is perfectly clear that that payment must have 
been for the benefit of both. On the face of the document, 
both were liable. The payment at least postponed a suit and 
it also reduced the principal amount for which both on the 
promissory note were obviously liable. That being the position, 
this is a case which comes under S. 20 (1) of the Limitation 
Act. Itisa payment or a part-payment of the principal of a 
debt by a debtor, or by the agent of a debtor, who in my 
opinion can be a co-debtor as well, duly authorised to do so. 
But Stone, J. appears to think that this case cannot come 
within that section or that this cannot be an acknowledgment 
of part-payment by reason of the fact that the money with 
which the part-payment was made was not the money which 
belonged to the co-debtor who authorised his agent to make it 
and that on the other hand the money either belonged to the Ist 
defendant or to the joint family. In my opinion, this is quite 
an irrelevant consideration. The section does not say anything 
at all about the origin of the money with which the part-pay- 
ment is made. It is quite sufficient if a part-payment is made 
and if it is made by an agent duly authorised to make it; and 
I cannot imagine that it can have been intended that the money 
which is paid towards the principal must necessarily belong to 
the person who authorises the agent to make it. This, it 
seems to me, would land Courts in endless difficulties and make 
it necessary to enquire what the position was between the 
co-debtors inter se. Where two debtors are equally liable, 
jointly and severally on a promissory note, it seems to me to 
be impossible to say that when both of them are pressed for 
payment and one of them has not the ready money with which 
to satisfy a part of the debt or make a part-payment because he 
asks his co-debtor who may have the ready money to do so on 
behalf of both, nevertheless limitation continues to run against 
the co-debtor so authorising and that this is not a part-pay- 
ment which saves limitation. I am quite satisfied that it is 
unnecessary to enquire into the source of the money and that it 
is quite sufficient if there is a part-payment and if it is made 
by an agent duly authorised by the debtor. Stone, J., therefore, 
came to an incorrect conclusion and the suit under appeal was 
not barred by limitation as against the 2nd defendant, the 
respondent here. That being so, this appeal must be allowed 
with costs. The decree of the trial Court will be modified by 
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omitting incl. (1) the following portion, vis., “from and out his 

share in the properties of the suit joint family in his hands” 

and by omitting in cl. (2) the following portion, viz., “from 

and out of his share in the joint family property in his hands”. 
Bardswell, J —I agree. 


K. C. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Chinnayya Naidu .. Petitioner* (Plaintif) 
v. 
Srinivasa Naidu .. Respondent (Defendant). 


Promtssory note—Insuffictently stamped—Inadmisstble under S. 91 of the 
Evidence Act—Note contemporaneous with contract of loan—Suit whether 
lies on the original debt. 

Even where the loan is not antecedent to and independent of the promis- 
sory note but is contemporaneous with it, the lender, when the note turns out 
to be invalid for want of proper stamp, can fall back upon the original 
contract, express or implied, arising from the loan. 

Case-law reviewed and conflict of authorities explained. 

It is difficult to conceive that Illustration (b) to S. 91 of the Evidence Act 
could have been intended to abrogate or annulthe well-settled rule of the 
English law, that a negotiable instrument operates only as a conditional 
discharge. The effect of the illustration is no more than to exclude all proof 
other than the bill itself, when the matter to be proved is the contract 
embodied in that bill. That is one thing, but it is quite a different thing to 
say that the original debt is superseded by the bill, it being of the very 
essence of a negotiable instrument that it is but a conditional payment; in 
other words, it is a payment if the bill is paid, the suspension lasting only so 
„ong as the bill is not overdue, and if the bill has not been parted with when 
it becomes due and is dishonoured, the suspended tight revives. In the case 
of an invalid note, there is not even a conditional payment, it being ‘a 
worthless piece of paper’. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Kumbakonam in S. C. S. No. 53 of 1931. 


R. Viswanatha Aiyar for K. S. Destkan for petitioner. 
A. C. Sampath Atyangar for respondent. 

The Court made the following 

OrpER.—The suit is filed on an insufficiently stamped 


promissory note. The learned Subordinate Judge has on the 
allegations in the plaint and the recitals in the note, holding 





*C.R.P. No. 1930 of 1931. oa ‘ 19th: November, 1934, 
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that no action would lie on the original consideration, dismissed 
the suit, without taking evidence. 


On this point there isa marked conflict of judicial opinion 
in this Presidency, although the Lower Court assumes that the 
law is clear and settled. Two recent decisions will serve to 
show how divergent the views taken by this Court on this 
question are. In Murugappa Chetty v. Nachtappa Chetty) the 
question arose before Stone, J. in a case.on the Original Side 
of the High Court. There a hundi for Rs. 10,000 addressed 
to the plaintiff’s firm was handed by the plaintiff to the 1st de- 
fendant who, deeming it equivalent to cash, executed in favour 
of the plaintiff a promissory note for that sum. The question 
arose, was there a cause of action independent of the note? 
Stone, J. thus observes: 

“Had the transaction in question stopped with the giving of the letter 
empowering the Ist defendant to go to Madras and collect Rs. 10,000 it would 
not be arguable but that the plaintiff had a cause of action springing out of 
the contract of loan. What is there that makes the letter given by the lst 
defendant to the plaintiff and a promissory note to secure the repayment of 
that loan a merger or a novation extinguishing the earlier contract and 
turning these two contracts into one, a contract contained in a promissory 
note? [ cannot understand under what principle of law the first contract is 
to be regarded as extinguished.” 

This is a very emphatic statement of the law as under- 
stood by that learned Judge. Just a few months after that 
decision, Varadachariar, J., delivering the judgment of the 
Bench consisting of himself and Burn, J., expressed himself. 
quite definitely holding the opposite view. Says the learned 


Judge: 
“The note as well as the loan were contemporaneous and there is really 
no question of a definite anterior liability apart from the note. .. .; he must 


be permitted to prove the very terms contained in the suit letter under the 
guise of an original debt, To permit him to do so will be in the very teeth of 
S. 91 of the Evidence Act.” (Chockalingam Chettiar v. Palaniappa C hettiar?.y 

The conflict, to which I have referred, is thus brought out 
by these two judgments both of recent date, and an examination 
of the authorities will show that throughout there have been 
two radically opposite views which have found expression in 
two sets of decisions. In Pothi Reddi v. Velayudasivans the 
terms of a contract to repay a loan of money having been settled 





1. (1934) 67 M.L J. 30. 2. (1934) 67 M.L.J. 595 at 598, 
3. (1886) LLL.R.10 Mad, 94. 
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and the money paid, a promissory note embodying those terms 
was executed later in the day. The note was not stamped and 
the plaintiff was not allowed to fall back upon the contract 
evidenced by the loan. A similar view was taken in Muthu 
Sastrigal v. Visvanatha Pandarasannadhil. ‘There the loan 
was treated as having become merged in the promissory note 
and as no suit could lie on the unstamped note, the plaintiff 
could not fall back upon the loan. In Chandrasekharam 
Pillai v. Srinivasa Pillai? Krishnan Pandalai, J. held, following 
Muthu Sastrigal v. Visvanatha Pandarasannadhi1 and several 
decisions by single Judges, that S. 91 of the Evidence Act 
precluded the proof of the loan, on the ground that its terms 
were reduced to writing and embodied in the note which 
became inadmissible. The learned Judge observes that unless. 
the consideration for the note is bothin fact and in substance 
anterior in time to its date, the lender could not be permitted 
to rely upon the original loan. In fact, the Judges whose view 
finds expression in Krishnan Pandalai, J.’s judgment, seem to. 
put the question somewhat thus: Was there or was there 
not a completed transaction independent of, and antecedent to, 
the execution of the invalid note? If the answer be in the 
affirmative, a suit would lie on the original consideration: if in 
the negative, it would not. Turning now to the other set of 
decisions, it was held in Krishnasamt Pillai v. Rangasamı 
Chetts8 that the existence of the improperly stamped promissory 
note did not prevent the plaintiff from relying upon the original 
loan. The learned Judges observed : 

` «The cause of action ‘for money lent’ was complete in itself before the 
giving of the note, and defendants’ request and the payment by plaintiff, 
which constitute the cause of action, can be proved independently of the 
note.” 

In Ramachandra Rao v. Venkataramana Atyar4 again, the 
plaintiff was allowed, to sue on the original debt, the endorse- 
ment of the note in his favour having been found invalid. 
Pothi Reddi v. Velayudasivand was referred to in the judgment, 
but scarcely any attempt was made to distinguish it. The facts 
of the next case, to which I shall refer, namely, Yarlagadda 





1. (1913) ILL.R. 38 Mad. 660: 26 M.L.J. 19. 
2. 1932 M.W.N. 1260. 
3. (1883) I.L.R. 7 Mad. 112, 4. (1899) LL.R. 23 Mad. 527. 
5, (1886) I.L.R. 10 Mad. 94. 
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Veerą Ragavayya v. Gorantla Ramayyal lend special signi- 
ficance to the judgment in that case. The plaintiffs there 
alleged that the defendant came to them on a certain morning 
and borrowed Rs. 400 promising to execute a promissory note 
for the amount in the evening, and that he accordingly came 
in the evening and executed an unstamped promissory note, 
representing that no stamp was available. On those facts it 
was held that there was a completed contract independent of 
the note, which must be deemed to have been executed on 
account of the loan made previously. 

The facts of this case are indistinguishable from those in 
Poth Reddi v. Velayudasivan?, already cited, although two 
different and opposite conclusions were reached. In Pothi Reddi 
v. Velayudasivan’s case? also there was an oral promise made 
in the morning, which was followed by the note executed in the 
evening. The principles bearing on this point have been fully 
discussed in the judgment of Coutts-Trotter, J. and K. Srini- 
vasa Aiyangar, J. in Chokkalingam C hetiy v. Annamalai 


Chetty3. Coutts-Trotter, J. declares: 

“ The giving of the security does not extinguish but merely suspends the 
cause of action on the original debt, which revives if the security be not dis- 
charged at maturity” 


and the learned Judge treats this proposition as «“ funda- 
mental and rudimentary”. 
Srinivasa Aiyangar, J., having held that the chit was 


inadmissible in evidence, goes on to say: 

“Ifa billor a note ts given for a contemporaneous debt, there is a 
difference of opinion, but the better opinion is that even in such a case the 
bill merely suspends the remedy and does not operate as a discharge.” 


The italics are mine and this decision is valuable as it 
contains an exposition of the real character of negotiable 
instruments. In Shanmuganatha Chettiar v. Srinivasa Aiyars 
though the suit was not on an invalid note, the observations 
made in the judgment are extremely relevant. Abdur Rahim, J. 
says: 

« The whole contention is that because the advance of money and the 
execution of the promissory note were simultaneous, a suit would lie only on 


the promissory note and not on the debt evidenced by it. There seems to be 
nothing in reason in support of such a distinction.” 


I do not propose to refer to the observations of K. Srini- 
vasa Aiyangar, J. made in the same sense. This case was 
(1905) I.L.R. 29 Mad. 111: 15 M.L.J. 484 


l. i 
2. (1886) LL.R. 10 Mad. 94, 3. (1915) 34 J.C. 417. 
. *, 4 (1916) LL.R. 40 Mad. 727: 31 M.L.J. 138. 
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referred to with approval by Oldfield and Krishnan, JJ. ina 
later case (see Chidambaram Chettiar v. Ayyasawms Thevan1). 


Pausing here for a moment, I must observe that, far 
from the law being settled the other way for this Presidency, 


- as seems to have been conceded by the learned Advocate- 


General in Chockalingam Chettiar v. Palaniappa Chettiar? 
there appears to be a preponderance of authority in favour of 
the view that although the execution of the note is simultaneous 
with the loan, the lender can fall back upon the original 
consideration. This is precisely what Wallace, J. has said in 
Gopala Padayachi v. Rajagopal Natdu8 where the learned 
Judge, after examining numerous authorities, observes: 
«When a promissory note is taken for a contemporaneous debt, the 
balance of opinionis that the execution of the promissory note does not 


discharge the debt but only suspends the creditor’s ordinary remedy during 
the currency of the promissory note.” 


The other view seems, with all respect, to ignore the 
fundamental principle, that a negotiable instrument is but a 
conditional payment and does not supersede or destroy the 
original that springs up from the contract of loan. As regards 
Illustration (b) to S. 91 of the Evidence Act which says: 


«Tf a contract is contained in a bill of exchange, the bill of exchange 
must be proved,” 
it is difficult to conceive that an illustration to a section 
of the Evidence Act could have been intended to abrogate or 
annul the well-settled rule of the English law, that a negotiable 
instrument operates only as a conditional discharge. Moreover, 
that illustration does not in fact lead to the view in support of 
which it is relied on. Its effect is no more than to exclude all 
proof other than the bill itself, when the matter to be proved is 
the contract embodied in that bill. That is one thing, but it is 
quite a different thing to say that the original debt is super- 
seded by the bill, it being of the very essence of a negotiable 
instrument that it is but a conditional payment; in other 
words, it is a payment if the bill is paid, the suspension 
lasting only so long as the bill is not overdue, and if the bill 
has not been parted with when it becomes due and is dis- 
honoured, the suspended right revives. In the case of an in- 
valid note, there is not even a conditional payment, it being a 
Oo o o Io 


1. (1916) I.L.R. 40 Mad, 585: 31 M.L.J. 401. 
2, (1934) 67 M.L.J. 595. - 3. 'A.I.R. 1926 Mad, 1148, 
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‘worthless piece of paper”. (See Cundy v. Marriottl.) The 
fallacy consists in ignoring this all-important attribute of a 
negotiable instrument. The observations of Sadasiva Aiyar, J. 
in Muthu Sastrigal v. Visvanatha Pandarasannadhi8 about the 
doctrine of the English law being inapplicable, fail, with all 
respect, to take note of the fact that the law of negotiable 
instruments is not a part of the Indian legal system. The 
effect then of S. 91 of the Evidence Act is merely to provide 
that the contract embodied in the bill shall be proved by the 
bill itself; but that does not mean or imply that the bill has 
either destroyed or superseded the original right, for to hold 
that it does, would amount to holding that the rule of evidence 
overrides a well-settled principle of substantive law. That S.91 
does not stand in the way of the lender falling back on the 
original loan, is explained in the judgment of Jenkins, 
C.J. in Krishnaji Narayan v. Rajmal Manikchand8’ and a 
recent judgment of the Patna High Court Dhaneswar Sahu 
v. Kamrup Gir4, takes the same view. I may in this connec- 
tion usefully refer to the criticism of Mulla and Pratt of the 
objection based upon S. 91. They point out in their valuable 
comment on S. 35 of the Indian Stamp Act, that the true 
answer to the objection is that the note being a negotiable 
instrument, the law merchant treats it not as a contract but as 
potential cash and that this has been overlooked in some Indian 
decisions. It is unnecessary to go so far, as, in my Opinion, it 
would be safer to treat the bill as a contract but not having the 
effect of superseding the original right. The further note of 
the learned authors that the rule that a bill is regarded asa 
conditional payment, is confined to what are in strict law 
negotiable instruments, emphasises the point under discussion. 
(Mulla and Pratt’s Indian Stamp Act (1930), 2nd Edition, 
pages 123 and 124.) 

The authority of Shetkh Akbar v. Sheikh Khans, where 
Garth, C. J. has made a twofold classification first, where there 
is a completed cause of action, as, for goods sold, and secondly, 
where the cause of action is the note itself, has been weakened 
by the subsequent decisions which have carefully considered 
that case. In Pramatha Nath Sandal v. Dwarka Nath Deye 
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5, (1881) LL.R. 7 Cal. 256. 6. (1896) ILL.R. 23 Cal. 851. 
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Petheram, C. J. distinguished that ruling (and in fact dissented 
from it, though it is not so stated) and the lender was allowed 
to sue on the implied contract arising from the loan. In 
Krishnaji Narayan v. Rajmal Manikchandl, already cited, 
Jenkins, C.J., after observing that the Lower Court had taken 
“a needlessly technical view,” refers to the judgment of 
Petheram, C.J., who, he goes on to add, “ had a wide experi- 
ence and intimate knowledge of commercial law”. In that case 
again, the note having been inadmissible for want of a stamp, 
the lender was allowed to sue on the original consideration. 
The English cases, of which Farr v. Price® is an instance, have 
been referred to and relied on. I am aware that in some High 
Courts a different view has prevailed (see, for instance, Nasir 
Khan v. Ram Mohans, which has departed from the earlier 
view long prevalent in that Court), but I have come to the 
conclusion that the correct rule based on true principle is, that 
even where the loan is not antecedent to, and independent of, 
the bill but is contemporaneous with it, the lender, when the 
note turns out to be invalid, can fall back upon the original 
contract, express or implied, arising from the loan. 

In the result, the Lower Court’s decision is set aside and it 
is directed to return findings, after taking evidence, on the 
issues that arise in the case, within one month from the receipt 
by it of this order. Time for objections, if any, is one week. 
The costs of the Civil Revision Petition are reserved. 


K. C. Reversed and findings called fora 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. JusTICE PANDRANG Row. 


Yelamanchili Anantaramayya .. Petitioner* (Plaintif) 
v. 
Suryadevaru Narasayya .. Respondent (Defendant). 


Plaint—Suit ona promissory note—A pplication for amendment of plaint 
after trial and ascertainment of the Judge’s inclination to find the suit note not 
genuine—New plea raised relating to fraud practised on plaintif by defend- 
ant—Suit on a promissory note cannot be converted into one for fraud, 

In a suit on a promissory note, where the loan and the execution of the 
note were contemporaneous, the Court came to the conclusion that the note 
was not genuine, but long after the trial and before the actual delivery of the 

i SS 

1. (1899) I.L.R. 24 Bom. 360. 2. (1800) 1 East 55: 102 E.R. 22, 

l © 3. (1930) I.L.R. 53 All. 114 (F. B:)}~ i i 
* C.R.P. No. 618 of 1932. ` 13th August; 1934. 
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judgment dismissing the suit, during the interval, the plaintif made an 
application for amendment of the plaint knowing from the hint of the Court 
that the genuineness of the note was likely to be found against. The substante 
of the petition for amendment was that the plaintif had been induced to part 
with the money mentioned in the note by a deceit practised on him by the 
defendant, the deceit having been discovered only after the Court which heard 
the suit was known likely to find the note was not genuine. 


Held, that the application for amendment was rightly dismissed by the 
Lower Court as the plaintiff could seek whatever remedy available to him by 
another suit if he had been deceived by the defendant. 


-A suit on a promissory note could not be converted, and that too long 
after the trial was over, into a suit based on fraud or deceit. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the judgment of the Court of the District 
Munsif of Guntur, dated the 13th day of August, 1931 and 
passed in S.C.S. No. 1224 of 1930. 


V. Govindarajachars for petitioner. 
A. Lakshmayya for respondent. 


The Court delivered the following 

JupGMENT.—The petitioner’s suit which was based on a 
promissory note said to have been executed by the defendant 
on 1st September, 1927, was filed on 26th August, 1930, and 
dismissed on 13th August, 1931, on the ground that the note 
Was not genuine. That finding cannot, and is not attacked in 
revision. The only point urged before me is that the District 
Munsif acted erroneously in the exercise of his jurisdiction in 
refusing to allow the petitioner to amend the plaint on his 
application dated 25th June, 1931. This application was made 
with a view to base the cause of action on the loan itself, and 
the District Munsif dismissed it on 27th July, 1931, on the 
ground that the allowing of the amendment would take away 
from the defendant the legal right which accrued to him by 
lapse of time, and that there were no special circumstances in 
the case which outweighed this. After hearing full arguments 
on this point from the learned advocate for the petitioner I 
remain unconvinced that the District Munsif acted erroneously 
in the exercise of his jurisdiction, or even in the exercise of 
his discretion in dismissing the petitioner’s application for 
amendment of the plaint. That application was made not only 
long after the claim had become barred by limitation, but also 
long after the trial of the suit was over. The trial of the suit, 
which is a small cause suit, was not begun till, 23rd March, 
1931 and was completed on 4th May, 1931, after several 
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adjournments and a piecemeal examination of the witnesses. 
On 4th May, 1931, judgment was reserved, and judgment was 
not pronounced till 13th August, 1931, t.e., till more than three 
months after. It was during this interval and apparently 
owing io the re-opening of the case by the District Munsif om 
the 22nd June, 1931 and posting of the case for arguments to 
25th June, 1931, on the question whether plaintiff can be given 
“a decree on the plaint as it stands in case it is found that the 
suit note was not executed by the defendant” that the 
petitioner made his application for amendment of the plaint on 
25th June, 1931. In other words, it was only after the 
petitioner had a hint, and a broad hint too, from the Court that 
the only question on which the trial of the suit proceeded, viz., 
whether the note sued on was genuine, was likely to be decided 
against him that he applied for amendment of the plaint. It is 
quite clear from the plaint that the loan and the execution of 
the note were contemporaneous, the allegation in the plaint 
being that the defendant borrowed Rs. 200 from the plaintiff 
and executed a note for this amount—both the loan and the 
execution of the note being on Ist September, 1927. The 
evidence during the trial on the plaintiff’s side was to the effect 
that immediately after the money was paid to the defendant, 
the latter took out the suit promissory note from his pocket and 
delivered it to the plaintiff. Then, again, the plaint alleged 
that the cause of action arose in Narukallapadu village; 
according to the plaintiff’s case during the trial both the loan 
as well.as the delivery of the note took place in Amaravati. In 
substance, the new case which the petitioner sought to establish 
by getting the plaint amended was that he was induced to part 
with Rs. 200 by the deceit practised by the defendant, the deceit 
having been discovered only after the Court which heard the 
suit was known to be likely to find that the note was not 
genuine. As the District Munsif observed in his judgment, if 
the defendant practised any deceit on the plaintiff, the plaintiff 
could seek whatever remedy available to him by another suit, 
but could get no relief in this suit itself. A suiton a promis- 
sory note cannot be converted, and that too long after the triat 
was over, into a suit based on fraud or deceit. 


I see, therefore, no reason to interfere in revision in this 
case. The petition is dismissed with costs. 


K.C. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Muthammal alias Guruvammal .. Petitioner* (Respondent) 
vz 
Gurusami Nayakkan .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), O. 6, R.17 and O.7, R. 6—Plaint— 
Sust on promissory note—Plea of exemption from limitation owing to part- 
payment—Fresh plea of exemption by acknowledgment taken—Whether plaint 
can be amended, 

Under O. 6, R. 17 not only is the Court given the power, but is under 
a duty, to allow all such amendments as will enable the real questions in issue 
to be raised, provided the amendment will occasion no injury to the opposite 
party, except as can be sufficiently compensated for by costs or other terms to 
be imposed by the order. 

Weldon v. Neal, (1887) 19 Q.B.D. 394 at 396, followed. 


Where ina suit filed in 1932 upona promissory note of 1924, the ground 
on which exemption from limitation was claimed was that there was a pay- 
ment in 1930 and a further plea of exemption, namely, that there was an 
acknowledgment of liability though the date of such acknowledgment had 
not been mentioned, was desired to be taken in the plaint, such an amendment 
could be made as it did not change the cause of action nor did it bring in a 
new relief, 

Muthiah Chettiar v. Chidambaram Chettiar, (1916) 31 M.L.J. 688, 
followed. 

The kind of amendment which ought not to be ordinarily allowed, is that 
which takes away an existing right from the defendant. That is one thing, 
but itis a very different thing to say, that no amendment should be allowed, 
which would deprive the defendant of a bare right to raise a plea of limita- 
tion, The object of the decisions which rely upon the well-known rule that 
no amendment should ordinarily be allowed, is to secure the former and not 
the latter right to the defendant. 

Charan Das v. Amir Khan, (1920) L R. 47 I.A. 255: LL.R. 48 Cal. 110: 39 
M.L.J. 195 (P.C.), referred to. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the District Court of Coimbatore, dated the 21st 
November, 1933 and made in I.A. No. 407 of 1933 in O.S. 
No. 40 of 1933 (O. S. No. 235 of 1932, Sub-Court, 
Coimbatore). 

K. V. Ramachandra Aiyar for petitioner. 

A.C. Sampath Aiyangar for respondent. 

The Court delivered the following 


J uDGMENT.—The petitioner contends that the Lower Court 
ought not to have allowed the amendment of the plaint. Mr. 
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K. V. Ramachandra Aiyar relies upon the well-known rule that 


no amendment should ordinarily be allowed, which has the 
effect of taking away an existing right from the defendant. In 
the first place, it is important to note that this very statement 
of the rule assumes that it is not an inflexible one. As the 
Judicial Committee observe in Charan Das v. Ameer Khani 


‘the special circumstances of a particular case may outweigh 


the considerations underlying this rule. Secondly, in the 
present case, by the proposed amendment, neither is a new 
relief prayed for based on the same cause of action nor is a 
fresh cause of action added. The kind of amendment which 
the decisions say, ought ordinarily not to be allowed, is that 
which takes away an existing right from the defendant. That 
is one thing, but it is a very different thing to say, that no 
amendment should be allowed, which would deprive the defend- 
ant of a bare right to raise a plea of limitation. The 
argument overlooks an important distinction and confuses a 
legal right accrued witha mere right to plead. The object of 
the decisions is to secure the former and not the latter right to 
the defendant. The facts of the leading English case Weldon 
v. Neal? serve to bring out this point clearly. There, the 
plaintiffs commenced an action for slander and afterwards 
sought to amend the plaint by setting up an addition to the 
claim for slander, fresh claims in respect of assault, false 
imprisonment and other causes of action, which at the time of 
the amendment sought, were barred by the Statute of 
‘Limitations, although not barred at the date of the writ. The 
amendment was refused on the ground that it would take away 
an existing right from the defendant. It will be observed that 
New catises of action were sought to be added. This is 
expressly referred to by Lopes, L.J. who remarks: 


“But here the amending paragraphs set up causes of action which were 
not in the original claim and which are now barred by the Statute of Limita- 
tions, The effect of allowing those amendments would be to take away from 
the defendant the defence under that statute and therefore unjustly to 
prejudice the defendant.” 


Where the cause of action remaining unaltered, the 
amendment seeks to add fresh reliefs, the Courts would be 
less averse to grant the request. This is illustrated by Charan 
Das v. Ameer Khani, the case already referred to. The 





~ E (1920) L.R. 47 L.A, 255: LL.R. 48 Cal. 110: 39 MLL J. 195 or 
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plaintiffs there sued for a declaration of their right of pre- 
emption, a form of suit which would not lie having regard tò 
the proviso to S. 42 of the Specific Relief Act. In second 
appeal the Court allowed the plaint to be amended by 
possession being claimed on the basis of pre-emption, and this 
order was upheld by the Privy Council. In the course of their 
judgment, their Lordships make reference to the following 
statement of the Judicial Commissioner with which, they 
observe, they are in full agreement. That statement runs 
thus: 


«However defective the frame of the suit may be, the plaintiffs’ object 
was to pre-empt the land; their cause of action was one and the same, 
whether they sued for possession or not.” 


But, already observed, in this case there is not even a 
fresh relief soughtto beadded. The promissory note on which 
the suit is based was executed in 1924. The suit was filed 
in 1932. The ground on which exemption from limitation 
was claimed was, that there was a payment on 18th August, 
1930. The object of the amendment is to rely on a further 
ground of exemption, namely, that there was an acknowledg- 
ment of liability. The date of this alleged acknowledgment 
has not been mentioned, but it is assumed for the purpose of 
the argument that it was beyond three years from the amend- 
ment. I fail to see how the plaintiff can be prevented from 
relying upon this fresh ground. The amendment proposed does 
not change the cause of action, nor does it bring ina new relief. 
Granting that by reason of O. 7, R. 6 0f the Civil Procedure 
Code no fresh ground of exemption can be added without the 
plaint being amended by the leave of the Court, Palani Chetty 
v. Sevugan Chetty1, it by no means follows that the amendment 
seeks to change the cause of action. 


Under O. 6, R. 17 not only is the Court given the power, 
but is under a duty, to allow all such amendments as will 
enable the real questions in issue to be raised, provided the 
amendment will occasion no injury to the opposite party, 
except such as can be sufficiently compensated for by costs or 
other terms to be imposed by the order. I may in this 
connection once again refer to the judgment of Lopes, L.J. in 
Weldon v. Neal? already cited, where the following observation 
is made :— 





1, (1932) 64 M.L.J. 317. - 2, (1887) 19 Q.B.D. 394. 
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«However negligent or careless the first omission and however late the 
proposed amendment, the amendment should be allowed if it can be allowed 
without injustice to the other side.” 


In the light of that rule the Lower Court’s order must be 
upheld. 

On the very point involved, there is a direct decision of 
this Court. In Muthiah Chettiar v. Chidambaram Chettiar! a 
new ground of exemption was allowed to be added, although 
the claim would be barred between the date of the pee and 
the application for amendment. 

I am satisfied, both on principle and authority, that the 
Lower Court, though its order contains no reasons, has come 
to a correct conclusion. 

As regards the amendment being defective in the matter 
of the omission of the date, it is for the Lower Court to make 
such order as it thinks fit. 

Then in regard to the objection underlying ground Nos. 6 
and 7 in the Civil Revision Petition, I must remark that it is 
unnecessary to consider it at the present stage. 

In the result, the Civil Revision Petition fails and is 
dismissed with costs. 

K. C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. JUSTICE VENKATASUBBA RAO. 


Srirangan Chettiar .. Petttioner* 
v. (2nd Respt.—Applt.) 
M. Sornam Pillai and others .. Respondents. 


(Petr.—Ist Respt. and nil). 

Pleading—Amendment—Insolvency petition—Words “with intent to 
defeatand delay his credttors’ omitted—Leave to amend to be invariable 
given as 0.6, R.17 ts applicable to insolvency petitions by S. 5, Provincial 
Insolvency Aci—The order for amendment made after three months from the 
act of insolvency will make no difference. 

Section 5 of the Provincial Insolvency Act renders the provisions of O. 6, 
R. 17 of the Code of Civil Procedure relating to the amendment of pleadings 
applicable to a petition by a creditor in insolvency. 

Where in a petition to Court by the creditor of an insolvent setting out 
clearly the acts of insolvency, the words of a formal kind “with intent to 
defeat and delay his creditors” were omitted owing to defective drafting, the 
amendment sought for, namely, to insert those words, should invariably be 
allowed. 

Muthammal v. Gurusamit Nayakkan, (1934) 67 M L.J. 921, relied on. 

But because the amendment asked for was ordered more than three 
months from the alleged acts of insolvency would make no difference, whether 





1. eee 31 M.L.J. 688. 
* C.R.Ps. Nos. 211 to 213 of 1933. 20th November, 1934. 
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the period of three months was regarded as a condition precedent or a 
period of limitation. 


In re Fiddian, Squire & Co, (1892) 66 L.T. (N.S.), 203, relied on. 


4. M. M. Murugappa Chettyar v. N.C. Galliara, (1933) IL.R. 12 Rang. 
150 at 153, not followed. 


Petition under S.75 (1) of the Provincial Insolvency Act V of 1920, 
praying the High Court to revise the order, dated 29—11—1932, of the 
District Judge of Madura in C. M. A. No. 87 of 1932, preferred against the 
order of the Subordinate Judge of Dindigul in I. P. No. 39 of 1931. 


V. Balaraman for petitioner. 

Watrap S. Subrahmanta Atyar, P. V. Rajamannar for A. 
y. Avudainayagam and A. Nagaswami Aiyar for respondents. 

The Court delivered the following 


JupGMENT.—The only point of substance is, whether the 
Court had the power to order the amendment in question. In 


the petition as it originally stood, where the acts of insolvency. 


were mentioned, the words “with intent to defeat and delay his 
creditors” were owing to a defective drafting omitted. The 
object of the amendment was to insert these words, so that the 
requirements of the section might be complied with. S.5of the 
Provincial Insolvency Act provides that subject to the provi- 
sions of the Act, the Court has the same powers, and shall 
follow the same procedure as in the exercise of original civil 
jurisdiction. This section renders the provisions of O. 6, 
R. 17 of the Civil Procedure Code relating to the amendment 
of pleadings applicable. The general rule is, that leave to 
amend will be granted so as to enable the real question in 
issue to be raised, where the amendment -will occasion no 
injury to the opposite party except such as can be sufficiently 
compensated for by costs or other terms to be imposed by the 
order. As Lopes, L. J. remarks in Weldon v. Neall: 

“However negligent or careless the first omission and however late the 
proposed amendment, the amendment should be allowed if it can be allowed 
without injustice to the other side.” 

In the case in hand, the amendment sought is of a most 
formal kind ; there can be no possible doubt as to what the 
petitioner really meant. The acts of insolvency have been set 
out clearly, there being a formal defect arising from the 
omission of certain words. I have not the slightest doubt that 
a defect of this kind should be invariably be allowed to be 
remedied. 


Ee 
1. (1897) 1 Q.B.D. 394, 
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But it is contended that the amendment was ordered moré. 
than three months from the alleged acts of insolvency, and on- 
that ground, the Lower Court’s order is attacked. I think there 
is no substance in this contention. The rule as laid down in 
the case is, that except in special cases, leave to amend will be 
refused where the effect of the proposed amendment ts to take 
away from the defendant a legal right which has accrued to 
him by lapse of time. I have held in a recent judgment, 
Muthammal v. Gurusamt Nayakkan,! that what this rule con- 
templates is, the taking away of an existing right from the 
defendant and not of a bare right to raise a plea of limitation. 
There I observed: 


«The argument overlooks an important distinction and confuses a lega? 
right accrued with a mere right to plead. The object of the decisions is to 
secure the former and not the latter right to the defendant.” 

These observations apply with equal, if not greater, force 
to the facts of the present case and I do not propose to repeat 
the reasons contained in that judgment. Whether the period 
of three months is regarded as a condition precedent or a 
period of limitation, makes in my opinion no difference. Mr. 
Balaram relies upon Ex parte Coates In re Skelton’. There a 
bankruptcy petition alleged that the debtor had departed from 
his dwelling house but did not allege that he did so with intent 
to defeat or delay his creditors. It was held that the question 
was one of substance and not a mere matter of form and that 
the amendment should not be allowed. But In re Fiddian, 
Squire & Co.8 this case was distinguished on the ground that 
it merely decided that after adjudication there could not be 
any stich amendment, and the contention that the defect was 
such as the Court would not permit it to be remedied, was, 
repelled. Mr, Balaram next relies on 4. M. M. M urugappa 
Chettyar v. N. C. Galliarat but if in that case it was intended 
to depart from the rule laid down In re Fiddian, Squire & Co.® 
just cited, I must, with great respect, refuse to follow it. 

In the result, the Lower Court’s order is upheld and the 
Civil Revision Petitions are dismissed. 

My order as to costs is this: The petitioning creditor shall’ 
get from the estate costs amounting to Rs. 57-1-0 mentioned at’ 
page 14 of the pleadings in C.R.P. No. 211 of 1933. He shall 





_. L (1934) 67 M.L.J. 921.. i (1877) 5.Ch, 979... 
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get from Srirangan Chetty the costs of C.M.A. No. 87 of 
1932 on the file of the District Court and of C.R.P. No. 211 of 
1933 in this Court. As for Srirangan Chetty, he shall get 
from the estate the costs of C.M.As. Nos. 10 and 12 of 1932 on 
the file of the District Court. 


KC: — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


Ayya Pillai, minor, now declared major 
and next friend discharged (vide 
Order, dated 6th March, 1934, on 


C. M. P. No. 865 of 1934) .. Appellani* (Plaintif) 
v. 
Ayyadurai Goundan and others .. Respondents (Defis.). 


Res judicata—Minor represented in the previous suit by his guardian-ad- 
litem as co-defendanit—Decision against minor in the previous suit—Gross 
negligence of the guardtan-ad-litem in not producing documents which would 
prove undoubtedly plaintifs title to suit property—If beiween co-defendants 
conflict of interest were to have been found decision binding so as to prevent 
subsequent suti on the same subject-matter by one of them—Gross negligence 
of guardian would save res judicata against minor. 


A minor brought a suit for recovery of possession of some properties 
from the defendants 1 to 3 who were in possession under a mortgage decree 
of 1891 and who were in possession after the mortgage amount was paid off 
in 1910 under a lease for five years. Ina previous suit brought by a subse- 
quent mortgagee of the same property to recover the property from the 
defendants, the present plaintiff was added as the 4th defendant repre- 
sented by his mother as guardian-ad-litem. That suit had decided that the 
defendants’ title to the property had been perfected by adverse possession 


and during the process of that suit the guardian of the minor took no steps to. 


assert the minor’s (plaintiff’s) title or to prove that the defendants 1 to 3 had 
been in possession under the mortgage of 1891. All that she did was to per- 
sonally appear in Court and support the then plaintiff on behalf of the minor. 
Now the minor, the plaintiff in the present suit based his claim of title on 
some documents such as (1) the deed of enfranchisement of the inam by the 
Government entitling the plaintiff’s predecessors to hold properties subject to 
a quit rent mentioned in the deed, (2) other mortgage deeds executed by the 
defendants obviously to provide themselves with funds to advance the loan for 
the mortgage of the plaintiff’s predecessor, and (3) the unregistered lease for 
five years from 1910 under which the mortgagee-defendants held the property 
after the discharge of the mortgage amount, etc. These documents were not 
produced in that previous suit owing to the negligence of the guardian of the 
minor. On the question whether there was any negligence of the guardian 
and whether in the circumstances of gross negligence of the guardian the 
minor’s suit would not be barred by res fudicaia, 
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Held, (1) that on the most indubitable proof, namely, the documents said 
above, the plaintiff had established that the property belonged to his family, 
had been granted to his family by enfranchisement of aninam, that he was 
paying tax downto the time of the present suit and that the defendants, 
unless they could prove their title by adverse possession, bad no right at all to 
keep the property, 

(2) that, asin the previous suit there had been undoubtedly a conflict of 
interest between the present plaintiff (4th defendant) who supported the then 
plaintifPs claim and the defendants 1 to 3 who had been also defendants then, 
and since it was necessary to decide that conflict to dismiss the then plaintiff’s 
suit and that conflict had been decided against the present plaintiff, the plain- 
tifs suit would be barred following the rulings of the Privy Council in 
Maung Sein Done v. Ma Pan Nyun, (1932) L.R. 59 LA. 247: LL.R. 10 Rang. 
322: 63 ML J. 64 (P.C) and Must, Munni Bibs v. Tirlokt Nath, (1931) L.R. 
58 I.A. 158: I.L.R. 53 All. 103: 61 M.L.J. 196 (P.C), if there had been no 
other faults affecting the previous decision, and 

(3) that as the plaintiff's guardian-ad-lttem in the previous case did 
nothing by the result of which the plaintiff would be bound and as her 
negligence in the conduct of the suitin not producing the documents now 
relied upon by the plaintiff to perfect his title amounted to such as would be 
called gross negligence in law, t.e., such negligence as would imply that the 
person guilty of it neglected to do what was plainly her duty to do or did 
something which any one of ordinary prudence would not have done, the 
decree in the previous suit would be of no effect to bar the plaintiff in his just 
rights, 

Parmeswari Pershad Narayan Singh v. Sheo Dutt Rat, (1907) 6 C. L. J. 
448 and Ananda Rao v. Appa Rao, (1924) 47 M.L.J. 700, relied on. 

There is no distinction between negligence by not raising the necessary 
plea and negligence by not offering evidence to support the plea which is 
taken. ` 

Second appeal against the decree of the Court of the 
Subordinate Judge of Vellore in A. S. No. 96 of 1929 (A. S. 
No. 332 of 1928, District Court, North Arcot) preferred 
against the decree of the Court of the District Munsif of 
Ranipet in O. S. No. 728 of 1927. 

T. L. Venkatarama Aiyar for appellant. 

P. S. Narayanaswami Atyar for respondents. 

The Court delivered the following 


JupcMEenT.—The plaintiff, a minor, appeals from the 
decree of the learned Subordinate Judge of Vellore reversing 
a decree of the District Munsif of Ranipet and dismissing his 
suit brought for recovery of possession of 2 acres 3 cents of 
wet land from the defendants who were, it was alleged, in 
possession under a mortgage granted to them and their 
ancestors by the plaintiff’s father in 1891, and, after the mort- 
gage was paid off in 1910, under a lease for five years from 
that year. The plaintiff alleged that there had been a previous 
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litigation, O. S. No. 201 of 1916, brought by a: subsequent 
mortgagee under the plaintiff to recover the same property 
from the defendants, that in that suit the plaintiff was added 
as the 4th defendant and his mother appointed guardian-ad- 
litem, that in the Munsif’s Court defendants 1 to 3 in that case 
represented by the present defendants repudiated the mortgage 
of 1891 and set up long adverse possession but the Munsif 
held against that plea, that in appeal, however, the then learned 
Subordinate Judge came to the opposite conclusion and held 
that it was not proved that the defendants were holding under 
the mortgage of 1891 and that it was proved that they had 
been in adverse possession for a long time and hence dismissed 
the suit, that the matter was taken up in second appeal (Second 
Appeal No. 1141 of 1918) where an issue was sent down as to 
the character of the defendants’ possession, that on the same 
evidence the Subordinate Judge submitted a finding that the 
defendants were in adverse possession which the High Court 
accepted and dismissed the appeal and the suit, that in the 
course of these proceedings which lasted from April, 1916 to 
March, 1920, the plaintiff’s guardian-ad-litem took no steps to 
assert the plaintiff’s title or to prove that the defendants were in 
possession under the mortgage of 1891 but that all she did was 
to appear personally in Court when the issues were framed and 
to admit the then plaintiff’s claim, that she took no trouble to 
engage a pleader or to adduce any evidence and in particular 
the documents now produced A, C (or C-1), K, etc., which 
would have shown clearly the plaintiff’s title and the nature of 
the defendants’ possession, that for this reason the learned 
Subordinate Judge was misled into finding against the plaintiff 
and that therefore the guardian was grossly negligent and the 
decree in that litigation is not binding upon the plaintiff. The 
plaintiff therefore prayed for a decree declaring his title and 
that the decree in O. S. No. 201 of 1916 is not binding upon 
him and for possession of the properties and other reliefs. The 
defendants generally traversed these allegations and urged 
that the properties never belonged to the plaintiff, that their 
possession throughout was as absolute owners and adverse to 
the plaintiff and that the decision in the previous litigation is 


binding upon the plaintiff and operates as res judicata against 
him. Of the issues framed, the first related to the title to the 


property. whether it belongs to the plaintiff or to the defend- 
l 117 
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ants, the second is merely explanatory of the first and raised 
the question whether the suit properties are karnam inam, the 
fourth issue raised the question of the truth and validity of the 
mortgage of 1891 and the subsequent lease set up by the 
plaintiff, the fifth raised the question whether the decree in 
O. S. No. 201 of 1916 was res judicata and sixth whether the 
plaintiff’ s guardian was guilty of laches and, if so, whether the 
plaintiff is not bound by the same for the reasons stated. The 
District Munsif who delivered a carefully considered judgment 
found that the properties originally were inam granted for 
the service of karnam which belonged to the family of the 
plaintiff and that in 1884 the inam was enfranchised and the 
plaintiffs father given a title deed (Ex. A) entitling him to 
hold the properties subject to a quit rent of Rs. 19 mentioned 
therein in commutation both of the services and the rever- 
sionary interest possessed by the Government. No attempt 
was made in either of the two Courts to show that the title 
to the property is otherwise than as Ex. A shows, viz., 
that it was karnam inam land belonging to the family of the 
plaintiff but subsequently enfranchised by Government and 
ryotwari patta granted under Ex. A. On the question of 
res judicata the Munsif held that the decision in the former 
suit would be res judicata against the present plaintiff in the 
present litigation although these parties were co-defendants 
in the former suit but he held that this result was avoided 
by his view as to the conduct of that litigation by the then 


. guardian-ad-litem. He found that the result of that litigation 


by preponderance of documentary indications and probabilities 
should have been in plaintiff’s favour and that as the new 
materials were then available and within reach of the plaintiff's 
former guardian, the indictment of gross negligence should be 
sustained and the minor plaintiff should be held not bound by 
the former adverse decision. The Munsif in paragraph 13 
mentions seriatim the grounds for that opinion and lays great 
stress upon the failure to produce Ex. A, the title-deed, Ex. L, 
extract from the inam B register relating to this inam, Ex. C 
(1), a simple mortgage executed on the same date as the mort- 
gage Ex. B by one of the mortgagees obviously to provide 


himself with funds for obtaining the disputed mortgage and 
Ex. K, an unregistered lease for fve years from 1910 under 
which the mortgagee-defendants after the mortgage was 
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discharged held the property as lessees under the same plaintiff, 
On these grounds he held that the decision in the old suit is no 
bar to the plaintiff and gave him a decree. On appeal the 
learned Subordinate Judge of Vellore instead of considering the 
issues which had been framed by the District Munsif, follow- 
ing a habit which I regret to find is too common among the 
Lower Courts, laid down as the points and the only points for 
determination other points, t.e., (1) whether the plaintiff’s 
guardian was guilty of such gross negligence in the conduct of 
O. S. No. 201 of 1916 as to render the decree not binding upon 
him and (2) is the present suit barred by res judicata? He in 
fact omitted to consider the preliminary question upon which 
alone the first at least of these points would arise, viz., whether 
on the evidence before the Court at present the plaintiff’ s 
case that the property belongs to his family and was mortgaged 
to the defendants in 1891 and was held by them under that 
mortgage and subsequently under a lease till 1915 was true. 
Itis only if those facts were proved that any question of 
negligence of the guardian would arise at all. If they were 
not proved, the plaintiff’s case would fail on that ground alone 
without the help of any previous determination; but only if 
his case were true on the facts as now established would there 
arise any further question whether that case cannot be heard 
because the question is res judicata by a previous decision 
which is binding upon the plaintiff as his guardian was not 
guilty of negligence. My first duty, therefore, is to consider 
whether the Munsif’s determination on this part of the case 
which the Judge omitted to consider is correct. I have gone 
very carefully with the help of the learned advocates on both 
sides into this question and I have not been referred to any- 
thing which shows that the indubitable documents produced by 
the plaintiff do not establish his case conclusively. The revenue 
registers so late as 1922-23 and the previous registers includ- 
ing the inam B register culminating in the title deed Ex. A all 
tell only one story against which the defendants have not got a 
scrap of evidence except their oral evidence to show that they 
have any title to this property. That they have been long in 
possession is true enough on the plaintiff's case itself, because 


they were in possession from 1891 under the mortgage of that 
year. I have therefore no hesitation in coming to the conclu- 
sion that on the most indubitable proof the plaintiff has 
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established that the property is his, was granted to his family 
by enfranchisement of an inam, that he is paying tax down to 
the time of the present litigation and that the defendants, 
unless they prove their title by adverse possession, have no 
tight at all to keep this property. Then as to the question of 
how they came into possession, the only conclusion I can 
come to is that they came into possession in 1891 under the 
mortgage Ex. B. It is easy enough to make vague and general 
statements of old possession but no Court will believe such 
statements in the face of Government records and registered 
documents. Therefore I think the Munsif was right and the 
learned Subordinate Judge has not shown that he was wrong 
on this part of the case, viz., that if the case had to be decided 
on the merits at the present moment there cannot be any doubt 
or hesitation as to who should have this property. 

Now I come to the two points which the learned Subordi- 
nate Judge thought barred the plaintiff of his rights. On the 
point of res judicata I think the learned Judge was right in 
thinking that unless the plaintiff could get rid of the decision 


in the previous case in the way alleged by him that decision 


would be res judicata as between him and these defendants on 
the question of title and possession. These defendants were 
defendants 1 to 3 in O. S. No. 201 of 1916 and the plaintiff 
was the 4th defendant. The appellant attempted to show that 
the conditions necessary to constitute res judicata between 
co-defendants did not exist. The point he attempted to make 
was that there must have been active contest between the 
co-defendants. Asthere was no contest between defendants 1 
to 3 and the 4th defendant in the old suit therefore it was said 
that decision could not be res judicata. There were expressions 
like ‘active contest’ and ‘active controversy’ in the older 
decisions on this topic but the most recent pronouncements of 
the Privy Council, Munni Bibi v. Tirlokt Nathi and Maung Sein 
Done v. Ma Pan Nyun? require only three elements to 
constitute a decision res judicata between co-defendants. They 
are: (1) there must be a conflict of interest between the defend- 
ants concerned; (2) it must be necessary to decide this conflict 
in order to give plaintiff the relief he claims; and (3)° the 
question between the defendants must have been finally decided. 


———— 





1, (1931) L.R. 58 LA. 158: LL.R. 53 All. 103: 61 M.L.J. 196 (P.C.). 
2, (1932) L.R. 59 T.A. 247: LL.R. 10 Rang. 322: 63 M.L.J. 64 (P. C). 
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Mark that the first element is not that there should be active 
contest between the co-defendants but merely that there must 
be a conflict of interest between them and this conflict may 
exist notwithstanding that one of the concerned defendants 
does not contest at all. In fact in the previous case concerned 
in the Munni Bibi v. Tirloki Nath! decision, one of the two 
parties, between whom that decision was held to be res judicata, 
did not appear at all. The point therefore taken by the 
appellant is no longer right though it may have been support- 
able on the language of similar decisions, for instance, 
Sankaramahalingam Chetti v. Muthulakshmi8, where the 
expression ‘active controversy’ is used. The same three 
elements are held in the subsequent decision in Maung Sein 
Done v. Ma Pan Nyun8 to be sufficient. In this case there 
was undoubtedly a conflict of interest between the present 
plaintiff (then 4th defendant) who supported the then plain- 
tiff’s claim and the defendants who were defendants 1 to 3 
then. It was also necessary to decide that conflict to give 
the plaintiff a decree and that conflict was decided against the 
present plaintiff. If, therefore, there were no other faults to 


be found with that decision, the plaintiff would be out of | 


Court. 


This leads to the really important point in the case 
whether in the conduct of that suit the plaintiff’s then guardian 
(his mother) was guilty of such negligence or gross negligence 
as it is sometimes expressed as to release the plaintiff from the 
effect of that decision. What actually happened may be very 
briefly stated. The then plaintiff claiming under a mortgage, 
dated 2nd August, 1915, from this plaintiff, brought that suit 
for possession against the present defendants who where then 
defendants 1 to 3. The contention of the then plaintiff and 
the defendants 1 to 3 may be taken to be substantially the 
same as now. The 4th defendant was this plaintiff who 
appeared by his guardian-ad-litem, his mother. She did not 
appear by vakil but personally appeared at the time of framing 
the issues as the records of that case show and admitted the 
plaintiff’s claim. For anything that we now know and in fact 
there is no evidence to the contrary, that is all that she did in 





1, (1931) L.R. 58 I.A, 158: LL R. 53 All. 103: 61 M.L.J. 196 (P.C.). 
| 2. (1917) 33 M.L.J, 740. 
3, (1932) L.R. 59 I.A. 247: LL.R, 10 Rang: 322: 63 M.L.J, 64 (P.C), 


Ayya Pillai 


v. 
Ayyadurai 
-Goundan, 


Ayya Pillai 
v 


Ayyadurai 
Goundan, 


- 


934 THE MADRAS LAW JOURNAL REPORTS. [ VOL, 


the whole litigation. She took no more part or interest either 
in the Munsif’s Court in which the plaintiff won or in the 
appellate Court or second appellate Court where eventually 
he lost. In view of what I have already said about the 
unassailable character of the plaintiff’s claim to the property 
and the nature of the defendants’ possession of it, this conduct 
on the part of a guardian would alone be sufficient to examine 
her bona fides or diligence with great care. So much depended 
upon her diligence or the want of it, as her ward was really in 
the position of the plaintiff himself. The decision in that 
suit necessarily binds him by res judicata. The plaintiff in 
that case had only his mortgage money in jeopardy. The 
present plaintiff then 4th defendant stood to lose the whole 
property. When in such circumstances the guardian of an 
owner of property does nothing in a suit by the result of which 
he will be bound and simply goes to sleep from the beginning to 
the end of the litigation, it is difficult not to characterise that 
conduct as negligent. But it is asked what is it that she could 
have done? The answer is easy. The judgment of the 
appellate Court is based upon the idea that the mortgage 
under which the defendants are said to be holding the property 
viz., Ex. B, was a suspicious transaction to which they did 
not consent which therefore must have been written and kept 
for some ulterior object not binding on the innocent Goundans 
in possession. On this ruling idea everything else was built. I 
cannot conceive that the Court, if it could be disabused of 
that dominant error, would have come to the conclusion at 
which it arrived, viz., that defendants 1 to 3 were in adverse 
possession; for it is obvious that if a person takes a usufruc- 
tuary mortgage he holds under the mortgagor and there can be 
no further question of adverse possession. A perusal of the 
first and second judgments of the learned Subordinate Judge 
on that occasion makes this clear that for some reason which 
must have been sufficient to his mind at that time he could not 
convince himself that the persons in possession (the defend- 
ants) were consenting parties to the mortgage (Ex. B). On 
this the whole of the rest of the inferences, suspicions, etc., 
were founded. While the Judge’s mind was thus in travail, the 


good lady (the plaintiff’s mother) who never appeared in Court 
or even engaged a pleader for her kept in her hands the 
material documents which would have proved that the defend- 
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ants must have taken a title from the owner and they are the 
documents mentioned by the District Munsif in paragraph 14 
of his judgment. If the title deed Ex. A had been produced, 
it would at once show that the plaintiff’s family was entitled 
to the property upon the most indubitable of titles, viz., a 
Government grant dated 1884. For the present the learned 
Subordinate Judge to say that this would have made no 
impression on the former learned Judge is to hazard a guess 
that he would have made a mistake and fallen into an error 
into which he did not fall and would, probably not have fallen. 
Similarly the extract from the inam fair register which was 
then as available as now would at once have shown that all 
the defendants’ talk of long adverse possession was unlikely 
to be true in the last degree. But the document which clinches 
the matter in Ex. C (1) (copy of which is Ex. C) which the 
Ist defendant himself produced in this litigation and of which 
the copy C was available and in the hands of the then plaintiff 
in 1917 immediately after this decision of the Munsif but long 
before the decision of the Subordinate Judge. That is a simple 
mortgage for Rs. 250 executed by the lst defendant himself to 
a stranger of some other property belonging to the defendants. 
An examination of these two documents (Exs. B and C) 
makes it for all human purposes conclusive that the defendants 
accepted the mortgage Ex. B, and when they put forward the 
plea of adverse possession, were really imposing upon the 
Court. Ex. C was registered on the 9th June, 1891, being 
presented at the office of the Sub-Registrar at 5 p.m. by the 
lst defendant, the executant. It was in the handwriting of 
Ayya Pillai, the plaintiff’s grandfather, the mortgagor under 
Ex. B. It was numbered as 1051 and registered. Immediately 
afterwards, t.e., at 5-30 p.m. Ex. B was produced: for regis- 
tration before the same Officer by Ayya Pillai, the mortgagor, 
and was numbered as 1052 and registered. Thus it is plain 
that at the registration of these two documents both the 
mortgagor and the mortgagee under Ex. B were present. The 
mortgagee was raising Rs. 250 out of the Rs. 300, for which 
he was taking the mortgage from Ayya Pillai. I am asked 


seriously by the respondents’ learned counsel to say what the 
learned Judge has said that the mortgage Ex. C may have 
been for some other purpose and that there is nothing in it to 
connect with Ex. B. This is an ingenious argument which 
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does not appeal to me. All that I am now concerned with is 
that the learned Subordinate Judge who decided the previous 
case ought to have had a chance of saying whether it would 
have appealed to him or not. In all humility I think that it 
would not have appealed to him any more than it does to me. 
I think it humanly impossible to say that a Court with these 
two documents beforeit (Exs. B and C) and being madeaware 
of the facts which I have mentioned, would come to the 
conclusion that Ex. B was not accepted by the mortgagee, the 
present defendants 1 to 3. The copy (Ex. C) which is also 
now produced shows the date when it was obtained. Why 
neither the then plaintiff nor this plaintifi’s guardian ad litem 
made any attempt to file it in Court has not been explained. 
There is still another matter. The document now marked 
Ex. K, which is a lease given to the defendants after the 
mortgage (Ex. B) had been discharged in 1910 was actually 
produced in Court in the old litigation but no one seems to have 
taken the trouble to get it exhibited or proveit. The present 
learned Subordinate Judge says that even if it were proved it 
would not have made any difference. I can only repeat what 
I have said about Ex. C, that. I cannot agree with this at all 
and in any case the former learned Subordinate Judge never 


_ had a chance of saying that it produced no effect on his mind. 


On the contrary if he had been satished, as now the Courts 
are satisfied, that it was a genuine document, the inevitable 
conclusion would be that the plea of adverse possession would 
be ruled out. Taking all this into consideration I think that 
the conduct of the plaintiff’s mother as guardian in the old 
suit can only be described as gross dereliction of duty. It 
does not matter whether it.was due to ignorance or anything 
else. Itis no excuse to say that she thought that the then 
plaintiff was going to conduct the case. It cannot be per- 
mitted for a minor’s guardian to take refuge under the plea 
that he entrusted his duty to some other party. 


Several cases have been referred to, to show that such con- 
duct as I have described is not enough to constitute negligence, 
gross enough to avoid the effect of a decree to which a minor 1s 
a party. In the first place the learned advocate for the respond- 
ents attempted to draw a distinction between negligence by 
not raising the necessary plea and negligence by not offering 
evidence to support the plea which is taken. According to him 
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although negligence of the former character might avoid a 
decree against a minor, negligence of thelatter character isnot 
sufficient. There is no basis for this distinction at all. Negli- 
gence is negligence whether it consists of not going to the 
Court and raising a plea at all or whether it consists of aban- 
doning a plea practically after raising it without trying to 
support it by such evidence as is available to the guardian. 
And this is not a mere matter of logic but it has been expressly 
so held in Biry Raj v. Ram Sarupl where it was held that 
an omission to defend or to raise a particular plea or 
to call certain evidence might in the circumstances of a parti- 
cular case amount to negligence orto a breach of duty which 
was owing by the guardian ad litem to the infant in that case. 
This case was approved and followed in the Full Bench case 
of Siraj Fatma v. Mahmud Al® where the authorities were 
exhaustively examined. 


There being no such distinction as contended for, the only 
question is whether on the facts of this case the conduct of the 
plaintiff’s guardian was gross enough to avoid the effects of 
the decree against the minor. That is not a question of 
authority because it depends upon the facts of each case. The 
general principle, however, is well settled that the test is, as 
Mukerjee, J., put in in Parameswari Pershad Narayan Singh v. 
Sheo Dutt Rat, that it must be such negligence as leads to the 
loss of a right, which must have been successfully asserted if 
the suit had been conducted or resisted with due care. To apply 
the test in each particular case raises a question of mixed law 
and fact; per Devadoss, J., in Anand Rao v. Appa Rao4. In the 
words employed by that learned Judge the negligence must 
be such as would be called gross negligence in law, i.e., such 
negligence as would imply that the person guilty of it neglected 
to do what was plainly his duty to do or did something which 
any man of ordinary prudence would have done. Later in the 
same case he said that in every case the Court has to see 
whether the facts are sufficient to make out gross negligence on 
the part of the guardian. As to particular applications of the 
rule to varying facts, they are not of course of much guidance 
as authority on account of the variation in the facts of each 
case. But it is useful to recall that putting forward a false 





1, (1925) I.L.R. 48 All. 44 at 56, 2, (1932) LL.R. 54 All. 646, 
3. (1907) 6 Cal.L.J. 448. 4. (1924) 47 M.L.J. 700, 
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defence known to be false easily comes within the rule (See 
Gotepatti Subban v. Gotepatti Narasammal. Where a guardian 
ad litem absented himself at the hearing and the vakil was 
unable to explain why the witnesses summoned were not present 
and consequently a decree was passed against a minor an 
application for adjournment being refused, that was held to 
come within the rule Subbiah Pandaram v. Arunachala Panda- 
ram. Failure to set up proper defences by a guardian to a 
suit against a minor comes within the rule Vadapallı Joga Rao 
v. Kale Venkamma3. We cannot exhaust the various 
circumstances in which a Court might hold that the guardian 
had failed in his duty to the minor so as to call into operation 
the rule now under consideration. I have no doubt that 
considering the evidence then available and considering that 
the plaintiff’s guardian did nothing to bring it forward before 
the Court it is no answer to say now that even if it had been 
brought forward the Court might have fallen into anerror. It 
is to be presumed that every Court will try its best to do what 
is right on consideration of all the materials placed before it 
and I myself have no doubt that if the materials now placed 
before the Munsif’s Court had been placed before the Court 
in the old suit, the result would have been the same as what 
the District Munsif arrived at in this suit. I therefore think 
that the decree in O. S. No. 206 of 1916 is of no effect to bar 
the plaintiff of his just rights. 

On this ground the decree of the learned Subordinate 
Judge is set aside and that of the District Munsif restored 
with costs here and in the Courts below. 


KC, Appeal allowed, 


er A ctr Ants santa 
1, (1914) 27 M,L.J. 486. 2, A.LR. 1925 Mad, 379. 
l 3, A.LR. 1927 Mad, 497. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—Mnr. Justice MapHAVAN Nair AND Mr. Jus- 
TICE PANDRANG Row. 


Rajagopal Doss and others .. Appellants (Respondents) 
VU. 
A. Kuppuswami Mudaliar .. Respondent (Petitioner). 

Madras City Tenants Protection Act (III of 1922), Ss. 4 and 9—Sutts by 
owner of land against tenanis—Application by each of them under 
S. 9—Commissioner’s valuation and fixing the share of’ every tenant in order 
to enable them to purchase the entire land jointly—Court’s order against all 
the defendants requiring them to pay a fixed amount or to forfeit in defauli— 
Court had no jurisdiction to pass such an order under S. 9. 

An owner of some lands leased out portions of them to the defendants 
appellants for house sites. Subsequently he filed separate suits against them 
all for ejectment. Then each of them applied to Court under S. 9 of the Act 
for an order that the landlord should be directed to sell the land for a price 
to be fixed by Court. Then an arrangement was arrived at by which it was 
agreed that they should buy up all the sites including the pathways and 
roads for a certain sum, and that each tenant should pay for his share a 
certain fixed amount in addition to his own site value. The Court passed 
an order saying “All the defendants will pay the whole amount as fixed by 
the Commissioner; in default of any portion thereof, all the defendants will 
forfeit their rights to purchase the plaintiffs property.” As no amount was 
paid by the defendants the plaintiff filed application under S. 4 for valuation 
of the improvements. The defendants opposed them onthe ground that the 
order calling upon them to pay was not an order under S. 9, The order 
having been a consent order the question arose whether such an order fell 
under S.9 of the Act. 

Held, that since obviously the sale contemplated in the section was of the 
land in occupation of the tenant from which he had been sought to be ejected, 
the order making the defendants in different suits jointly liable for the pay- 
ment of the value of the entire land making them also liable to forfeit their 
right to purchase land in default of payment by any one of his portion, was 
not contemplated by S.9 of the Act. Hence the Court had no jurisdiction to 
pass the order which it did under S. 9. 

The application under S. 9 should therefore be taken as having not yet 
been finally disposed of. The Court would have to pass fresh orders on these 
applications and if again they were not complied with then the plaintiff 
would be entitled to revive his applications under $.4 and ask the Court to 
pass orders on them. 


Appeal against the orders of the Court of the City Civil 
Judge, dated Ist August, 1933 and made in C.M.P. Nos. 1109 
etc. of 1932 in O.S. Nos. 463 etc. of 1930. 

K. Bhashyam Aiyangar, R. Destkan and P. K. Pushparaj 
for appellants. 

Subramaniam and Rajagopal for respondents. 

The Judgment of the Court was delivered by 





* A, A, Orders Nos. 273 to 283 of 1933, 21st August, 1934, 
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Madhavan Nair, J.—These appeals arise out of 14 appli- 
cations made by the plaintiffs-respondent for the issue of a 
commission to value the improvements effected by the defend- 
ants on their holdings. The applications were made under 
S. 4 of the Madras City Tenants Protection Act, III of 1922. 


The plaintiff-respondent,‘ who is the owner of re-survey 
No. 1065/2 had. leased out portions of this land to the Adi 
Dravidas for house sites. In 1929 and 1930 he filed 14 suits 
in ejectment against them. Then each of them applied to the 
Court under S. 9 of the Act for an order that the landlord shall 
be directed to sell the land for a price to be fixed by the Court. 
In addition to the sites held by the tenants, there were, on the 
land pathways, a temple, common latrine etc., erected by the 
Adi Dravidas for their common use and enjoyment. The sale 
of these sites not being in their occupation could not be asked 
by the tenants. As they wanted these also sold to them, they 
arrived at an understanding with the plaintiff under which it 
was agreed that they should buy up all the sites for a certain 
sum. This was advantageous to the plaintiff as well. Even- 
tually, the back portion of the plot which contains 100 
cocoanut trees was left out by consent and a commissioner was 
asked to value the rest of the land leaving out the aforesaid 
portion. The defendants presented a petition to the Court 
praying for an order directing them to pay jointly a certain 
sum to the plaintiff for the entire land leaving out the aforesaid 
portion. The Commissioner valued the land at a sum of Rs. 650 
per ground. The amount payable by each of the defendants 
for their sites was estimated at this rate. The so-called roads 
were valued at Rs. 250 per ground, and each tenant was asked 
to pay 1/l4th of the total amount. Thus according to this 
calculation, each tenant had to pay for his share Rs. 690-7-2 in 
addition to his own site value. The Court passed an order 
directing all the defendants in the suits to pay jointly a certain 
sum to the plamtiff as the market value of the sites and a 
decree was passed in accordance with these terms. Payments 


‘were not made in due time and accordingly though the petitions 


stood dismissed under the law for non-payment, applications 
for extension of time were made by the defendants.- Under 
Ex. E, dated 20th January, 1932, time was extended till the 
15th July, 1932, and again on the latter date time was extended 
until the 20th September, 1932. As no amount was paid by the 
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defendants, the applications out of which these appeals arise 
were filed by the plaintiff under S. 4 for the valuation of the 
improvements. 

The tenants opposed the applications stating that the order 
passed by the Court calling on the parties to pay the value of 
the entire site was not an order under S. 9 of the City Tenants 
Protection Act and that it is still open to them to avail them- 
selves of that section and that they must be allowed to have 
their sites bought separately. The learned Judge overruled 
this contention saying that the order under S. 9 already passed 
was final; and as the tenants have failed to comply with the 
provisions of the decree, he held that the respondent is entitled 
to eject them on payment of the value of the improvements. 

In appeal Mr. Bhashyam on behalf of the defendants- 
appellants in addition to the above ground urged in the lower 
Court urged also another ground, viz., that subsequent to the 
adjustment the parties entered into another arrangement under 
which the appellants had to pay only for a portion of the suit 
land giving up the remaining portions in favour of the plaintiff 
and that this arrangement should be given effect to. This 
arrangement was referred to in the affidavit, Ex. F-1, in 
support of the application for extension of time filed on 15th 
July, 1932 (Ex. E). The request in the application was only 
to grant some time for payment and nothing was said about 
the enforcement of the agreement. The agreement, having 
regard to its details, see para. 5 of the counter affidavit of the 
2nd respondent in C.M.P. No. 1109 of 1933, is one which the 
Court will find it difficult to enforce. The argument that the 
agreement should be given effect to was not raised in the 
lower Court. For these reasons we cannot allow the question 
to be raised here for the first time. 

The question for consideration is whether the applications 
under S. 9 made by the defendants still remain undisposed of 
as contended for by them. If they have been disposed of as 
held by the lower Court, then the petitions of the respondent 
under S. 4 should be allowed and the appeal should be dismissed. 

The order passed by the Court was “All the defendants 
will pay the whole amount as fixed by the Commissioner. In 
default of any portion thereof, all the defendants will forfeit 
their right to purchase the plaintiff’s property”. Later on a 
portion of the entire plot was left out.. The order is no doubt 
a consent order but the question is whether such an order falls 
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within S. 9 of the City Tenants Protection Act. That section 
says that the applicant may ask the Court for an order that the 
landlord should be directed to sell the land for a price to be 
fixed by the Court. Obviously the sale contemplated in the 
section is of the land in the occupation of the tenant from 
which he is sought to be ejected. The order making the 
defendants in different suits jointly liable for the payment of 
the value of the entire land making them also liable to forfeit 
their right to purchase the land in default of payment by any 
one of his portion is, in our opinion, not contemplated by, S. 9 
of the Act. We would, therefore, hold that the Court had no 
jurisdiction to pass the order which it passed under S.9. It 
must, therefore, be taken that the applications under S. 9 have 
not yet been finally disposed of. The lower-Court will there- 
fore pass fresh orders on those applications in the light of our 
observations. Ifthe orders that will be passed on those appli- 
cations are not complied with, then the plaintiff-respondent will 
be entitled to revise his applications under S. 4 of the Act and 
ask, the Court to pass orders on them. 

For the above reasons, we would set aside the order of the 
lower Court and ask the Court to pass the necessary orders. In 
the circumstances of the case each party will bear his own 
costs here. i 

KG: Order set aside and Case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace OwEen Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE KING. 


Arrepu Venkataramanayya .. Appellant* (Petitioner In- 
v. solvent) 
Bali Bangarayya and others .. Respondents (Counter-Peti- 
ttoners). 


Provincial Insolvency Act (V of 1920), S. 68—Sale by Official Receiver— 
Objection raised by insoluent—Order of Judge rejectting—A ppeal. 

An insolvent whose estate has vested in the Official Receiver is not enti- 
tled to appeal against an order of a Judge rejecting his opposition to a sale 
of his estate by the Official Receiver. 

Hari Rao v. Official Assignee of Madras, (1926) I.L.R. 49 Mad. 461: 50 
M.L.J. 58 (F.B.), relied on. 

Observations of James, L.J. in Ex parte Sheffield, In re, Austin, (1879) 
10 Ch. D. 434 at 436, referred to. 


* C, M. A. No. 414 of 1932. l 3rd October, 1934, 
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Appeal against the order of the District Court of Vizaga- 
patam, dated the 23rd day of December, 1931, and made in 
I.A. No. 48 of 1931 in I.P. No. 3 of 1929. 


G. Lakshmanna, G. Chandrasekara Sastri and N. Vasu- 
deva Rao for appellant. 

Y. Suryanarayana, Vasudevan and Bhagavat for respond- 
ents. 


The Court delivered the following 


JupGMENT.—The preliminary objection has been taken 
that no appeal lies in this case and reliance has been placed 
upon the Full Bench decision of this Court in Hari Rao v. 
Official Assignee, Madras which isa decision under S. 8 (2) 
of the Presidency Towns Insolvency Act and it was there held 
that an insolvent whose estate has vested in the Official 
Assignee is not entitled to appeal as an “aggrieved person” 
within S. 8 (2) of the Presidency Towns Insolvency Act 
against an order of a Judge rejecting his opposition to a sale 
of his estate by the Official Assignee which is the position 
here. The decision in Sakhawat Ali v. Radha Mohan? is 
followed in this Full Bench decision. That was one under the 
same section as that here in the Provincial Insolvency Act and 
is therefore directly in point. It is quite clear that both the 
Full Bench decision of this High Court and the Allahabad 
decision are based upon the view taken by the English Courts 
with regard to whether or not an insolvent person is under 
certain circumstances an “aggrieved” person and reliance is 
placed in both those cases upon the observations of James, L.J., 
in Ex parte Sheffield, in re Austin’ and on the case of In re 
Leadbttier4. It was stated by James, L.J., in the former case 
that the insolvent has no legal interest in any surplus which 
may be left over as a result of his insolvency but has merely a 
hope or expectation and that the mischief of allowing a bank- 
rupt on the contingent chance of his ultimately acquiring title 
to some surplus which might never be realised, to interfere 
with and embrass the administration of the estate would be 
immeasurable. The Full Bench decision of this Court adopting 
and following as it does the decision of the Allahabad High 
Court in Sakhawat Ali v. Radha Mohan? which is under the 
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Provincial Insolvency Act—the Act in question—must be 
accepted as governing this preliminary objection and as support- 
ing it. Under these circumstancés we must hold that no appeal 
lies and the appeal must be dismissed with the costs of the 2nd 
respondent. 

B. V. V. Appeal dismissed. 
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INDIA ACTS, 1934, 


INDIAN TARIFF ACT, 1894. 








[19th February, 1934, 
Act No. I oF 1934. 
An Act further to amend the Indian Tariff Act, 1894, for certain purpases. 


WHEREAS it is expedient further to amend the Indian Tariff Act, 1894, 
for the purposes hereinafter appearing ; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called Tue INDIAN 
ment. TARIFF (AMENDMENT) Act, 1934. 


(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 


EE E T 2. The RETA specified in the Schedule to 
mendme this Act shall be made in the Second Schedule to ihe 
II, Act VIII of 1894. Indian Tariff Act, 1894. 


3. Notwithstanding anything contained in S. 4 of the Indian Finance Act, 
1931, the additional duty imposed by that section of 

Bar of operation of sec- that Actshall not be levied or collected on any article 
193] igen oar aer Ten chargeable with duty under item No. 45A of the 
Finance (Supplementary Second Schedule to the Indian Tariff Act, 1894, as 
and Extending) Act, 1931. amended by S. 2 of this Act, and notwithstanding 
anything contained in S.4 of the Indian Finance 

(Supplementary and Extenting) Act, 1931, the additional duties imposed by 
that section of that Act shall not be levied or collected on any article chargeable 
with duty under Item No. 33, 35A, 41B, 41iC, 42AA, 43D, 45A, 45C, 45D, 
ASE, or 141B of the Second Schedule to the Indian Tariff Act, 1594, as amended 


by S. 2 of this Act. 
THE SCHEDULE. 
(See section 2.) 
Amendments to the Second Schedule to the Indtan Tarif Act, 1894. 


1. After the heading “OTHER FOOD AND DRINK” and before Item No. 34, the 
following item shall be inserted, namely :— 


“33 FisH or and whale oil, hardened or hydrogenated Si Cwt. 10 0 0” 
2. After Item No.35 the following item shail be inserted, namely :— 
“35A SUGAR-CANDY .. ee å Cwt. 10 8 0” 


3. In Item No. 41B, in the entry in the fourth column, for the words and figures “20 
-per cent. or 4 annas” the words and figures «25 per cent. or 6 annas” shall be substituted. 


4. In Item No. 41C, in the entry in the fourth column, for the words and figures “20 
per cent. or 2 annas” the words and figures “25 per cent. or 3 annas” shall be substituted. 

5. After the heading “CHEMICALS, DRUGS AND MEDICINES”, and before 
‘Item No. 42B, the following item shall be inserted, namely :— 


~ 
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“42\A HEAVY CHEMICALS, the 
following, namely :— 


(1) Alum (ammonia alum, Ad valorem. 25 per cent. or one rupee and six 
potash um and soda annas per cwt, whichever is 
alum), higher. 

(2) Magnesium sulphate qr Ad valorem. 25 per cent. or one rupee and four 
hydrated megnesium sul- annas per cwt, whichever is 
phate. higher”. 


6, After Item No. 43C the following item shall be inserted, namely :— 


“43D Corion Hosiery, the 
following, namely :— 


(1) Undervests a .. Ad valoren. 25 per cent. or one rupee and eight 
annas per dozen, whichever is 
higher. 

(2) Socks and stockings .. Ad valoren. 25 per cent. or ten annas per dozen 


pairs, whichever is higher..” 


7. In Item No. 45A, for the figures “35, ’inthe proviso to the entry in the second 
column and in both places where they occur in the fourth column, the figures “50” shall be 
substituted. 


8, After the heading “MISCELLANEOUS” and before Item No. 46, the following 
items shall be inserted, namely :— 


445C GLASS GLOBES ANDCHI- 
MNEYS for lamps and lan- 


terns— 
(1) Globes for hurricane lan- Ad valarem. 25 per cent, or four annas and six 
terns. pies per dozen, whichever is higher. 
(2) Other globes and chim- Ad valorem. 25 per cent. or three annas per dozen, 
neys having an external whichever 1s higher. š 
base diameter of over one 
inch 


45D Patnts, colours and 
painter’s materials, the 
following, namely :— 


(1) Red lead, reduced, dry .. Ad valorem. 25 per cent. or four rupees and twelve 
annas per cwt, whichcver is 
higher. 

(2) White lea d, genuine, Ad valorem., 25 per cent. or five rupees and 
moist andreduced, dry or twelve annas per cwt., wnichever is. 
moist. i higher. 

(3) Zinc white, genuine, Ad valorem. 25 per cent. or sik rupees pet cwt. 
moist. whichever is higher. 

(4) Zinc white, reduced, dry Advelorem. 25 per cent. or four rupees and four- 
or moist. annas per cwt., whichever is- 

higher. 

45E Soap, household and laundry — 

(1) in plain bars of not less than one Cwt. 4 0 0 
pound in weight. ~ ; 
(2) other sorts bs i pi Cwt 6 8 Q.” 


9. InJtem No. 88, the words and brackets “alum (namely, potash alum, soda alum. 
and ammonia alum)” shall be omitted. 

10. In Item No. 93, the words “reduced dry red lead and white lead, moist white lead,. 
reduced dry zinc white and moist zinc white” shall be omitted. 

11. In Item No. 94, after the words “GLASS AND GLASSWARE” the words ‘not other- 
wise specified, and” shall be inserted, and the words, figures and brackets “all sorts except 
glass bangles and beads and false pearls (see No. 131)” shall be omitted. 


12. InItem No. 100, after the word “Hosiery” the words “not otherwise specified” 
shall be inserted. 
sae In Item No. 116, to the word “Soap” the words “not otherwise sperified” shall be- 
added. 
14. For Item No. 141B the following item shall be substituted, namely :— ` 
«141B Hravy CHEMICALS, the following namely :— 
Magnesium chloride P m $y .. One rupee and five annas per cwt. or 


25 per cent. ad valorem, whichever- 
is higher.” 


15. In Item No. 157, the words “and sugar-candy” shall be omitted, 
16, In Item No, 158,— 
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(a) the words and brackets “(other than fents of not more than nine yards in length)” 
shall be omitted ; 


(b) in sub-head (a), after the word “pieces” the words and brackets “(other than 
fents of not more than nine yards in length)” shall be inserted ; and 


(c) in sub-head Si after the word “others” the words “including cotton fents not 
otherwise specified” shall be inserted. 


17. In Item No. 175, after the words “whale oil” the words “not otherwise specified” 
shall be added. 


18. After Item No. 184, the following item shall be inserted, namely :— 


«I84A. ENAMELLED IRONWARE. 
the following, 


namely :— 

(1) Sign-boards .. 30 per cent. or four and a half annas 20 per cent, 
per square foot, whichever ıs 
higher. 


(2) Domestic hol- 
low-ware, the 
following, 
namely basins, 
bowls, dishes, i 
plates and thalas 
including rice- 
cups, rice-bowls 

and rice-plates— 

(i) having no diame- 30 percent. cr per dozen four annas 20 
ter exceeding 19 plus one anna for every two centi- 
centimeters. metres or part thereof by which 

any diameter exceeds 11 centimet- 
res, whichever is higher. 
(1i) having any dia- 30 percent. or per dozen eight annas 20 ,, 
meter exceeding plus two annas for every two centi- 
19 centimeters. mitres or part thereof by which any 
diameter exceeds 19 centimetres, 
whichever is higher. 


19. In Item No. 186, to sub-item (a) after the words “and the fittings thereof ” the 
words “but excluding electrical earthenware and porcelain otherwise specified” shall be added. 


20. After Item No. 186, the following item shall be inserted, namely :— 


“186A, ELECIRICAL EARTHEN- 
WARE AND PORCE- 
LAIN, the following, 
namely :— 


(a) Insulators, 
Shackle, Sinclair, 
Cordeauxor 
Pintype, not 
otherwise speci- 


fied— 
(i) fitted .. .. 30 percent. or eighteen annas per 20 per cent. 
_ dezen whichever is higher 
(i) not fitted. .. 30 per cent. or fourteen annas per 20 j 
dozen, whichever is higher. 
(b) Two-way cleats 30 per cent. or four annas per gross 20 5 s 
of pairs, whichever isthigher. 
(c) Spacing insula- 30 percent or two annas per gross, 20 a 
tors. whichever is digher. 
(d) Ceiling roses— 
(4) fitted e .. 30per cent.or ten annas per dozen, 20 o : 
whichever is higher. 
(tt) not fitted .. 30 per cent. or eight annas per dozen, 20 P J 


whichever is higher. 
(e) Joint-box cut- 


outs— 
(i) fitted „a .. 30 per cent. or eight annas per dozen, 20 An -s 
whichever is higher. 
(1) not fitted, 30 per cent. or six annas per dozen, 20 $ r 


whichever is higher. , 
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21. After Item No. 189, the followiug item shall be inserted, namely :— 


«189A. Faints, colours and 
painter’s material, 
the following 


namely :— 
(1) Red lead, ge- 30 per cent. or Rs. 4-12-0 per cwt, 20 per cent. 
nuine dry, ge- whichever is higher. 


nuine moist and 
reduced moist. 


(2) White lead, ge- 30per cent. or Rs. 5-12-0 per, cwt.. 20 


a} 


nuine dry. whichever is higher. 
(3) Zine white 30percent.or Rs.6 percwt, which- 20 S 
genume dry. ever is higher. 


(4) Paints, other 
sorts, coloured, 


moist— 
(i) in packing of 1 30 per cent. or Rs. 8-8-0 per cwt, 20 ji 
lb. cr over. whichever is higher. 


(1s) in packing of $ 30 per cent. or Rs. 11-44 per cwt., 20 
Ib. and over but whichever is higher. 
less than 1 1b. 


(ui) in packing of 4 30 percent or Rs. 17 per cwt. which- 20 
Ib. and over but ever is higher. 
less than $ 1b. 

(iv) in packing of less 30 percent. or Rs. 24 per cwt., which- 20 ms ae 
than 2 lb. ever is higher. 


22, After Item No. 191, the following item shall be inserted, namely :— 


«1191A. DOMESTIC EARTHEN- 
WARE, China and 
porcelain, the follow- 
ing, namely :— 


(a) Tea cups and 
coffee cups— i 

(1) having a capa- 30 per cent. or ten annas per dozen, 20 
city of more than whichever is higher. 
74 ozs 

(ii) having a capa- 30 percent or four annas per dozen, 20 
city of not more whichever 1s higher. 
than 7$ ozs. 


(b) Saucers— 
(i) for use with tea 30 per cent. or five annas per dozen, 20 per cent, 
cups or coffee whichever is higher. 
cups having a 
capacity of more 
than 74 ozs. 
(ii) for use with tea 30 per cent. or two annas per dozen, 20 
cups or coffee whichever is higher. 
cups having a 
capacity of not 
more than 7% 
ozs. 
(c) Tea-pots— 
(Ð) having a capacity 30 per cent. or three rupees per dozen, 20 
of more than 20 whichever is higher. 
ozs. 


(ii) having a capa- 30 per cent. or twenty-four annas per 20 


1? ea 


3) ee 


city of more dozen, whichever is higher. É i 
than 10 ozs. and 
not more than 20 
ozs. 

(i) having a capa- 30 per cent. or twelve annas per 20 , m 
city of not more dozen, whichever is higher. 
than 10 ozs. 

(d) Sugar-bowls, 30 per cent. or twenty-four annas per 20. , ia 


dozen, whicheves is higher. 
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(e) Jugs having a 30per cent. or twelve annas per dozen, 20 per cent. us 
capacity of over whichever is higher. 
10 ozs. 

(f) Plates over 5ł 
inches ın dia- 


meter— 
(1) Over 84 inches 30 per cent. or sixteen annas per 20 ,„ 
in diameter. dozen, whichever is higher. = 
(u) Not over 84 in- 30 percentor ten annas per dozen, 20 ,, .- 
ches in diameter. whichever is higher. 
23. After Item No. 197, the following item shall be inserted, namely :— 
“197A, LEAD PENCILS .. 30 per cent. or one anna per dozen, 20 per cent. oer 


whiche\ er is higher. 


24. InItem No 202, after the word “glass” the words, “earthenware or porcelain” 
shall be inserted, 


25. After Item No. 209, the following item shall be inserted, namely : — 


“209A, PARASOLS AND SUN- 30 percent. i a .. 20 per cent, 
SHADES and fit- 
tings for um- 
brellas, parasols 
and sunshades. 


26 After Item No. 210, the following item shall be inserted, namely -— 
«210A. Tires of earthenware 30 per cent. or two annas per square 20 per cent. 
and porcelain, foot, whichever is higher. 


. 27. In Item No, 212, the words “including parasols and sunshades, and fittings there- 
for” shall be omitted and after the words and figures “30 per cent.” in the third column the 
words “or eight aunas each, whichever is higher” shall be added. 


28. In Item No. 225, for the figure “5” in the fourth column the figure “6” shall be 
substituted. 


29. After Item No. 236, the following item shall be inserted, namely :— 
236A. CAST IRON PIPES Ad valorem. 20 per cent. or Rs.25 10 percent. 
: per ton, whichever is 
higher. 


30. In Item No, 238, the words “hosiery” and “piece-goods” shall be omitted. 
31. After Item No. 238, the following items shall be inserted, namely :— 


* 


7) 


2) 
. 


“238A, WOOLLEN HOSIERY and Ad valorem. 35 per cent. or eigh- 25 per cent. 
woollen knitted ap- teen annas per lb, 
parc], that 1s to say, whichever iS 
all hosiery and higher. 


knitted apparel con- 
taining not less than 
15 per cent. of wool 


by weight. 

238B. WooLLEN FABRICS not Ad valoren. 35 percent. or eigh- 25  ,„ 
otherwise specified, teen annas per Ib, 
containing more than whichever is 
90 per cent. of wool, higher. 


excluding felt and 
fabrics made of 
shoddy or waste 
wool. 


238C. FABRICS, not otherwise Ad valorem. 35 per cent. ee a25 3 ee 

specified, containing 
not more than 10 per 
cent. silk or 10 per 
cent. artificial silk, 
but containing more 
than 10 per cent but 
not more than 90 per 
cet. wool. 


32. In Item No. 242, in the fourth column to the words and figures “35 per cent.” the 
words and figures “or Rs. 20 per cwt., whichever is higher” shall be added. 
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THE RESERVE BANK’ OF INDIA ACT, 1934. 


(Act No. II or 1934.) 





[6th March, 1934. 


An Act to constituie a Reserve Bank of India. 


WHerEAS 1t is expedient to constitute a Reserve Bank for India to regulate 
the issue of bank notes and the keeping of reserves with a view to securing 
monetary stability in British India and generally to operate the currency and 
credit system of the country to its advantage ; 


AND WHEREAS in the present disorganisation of the monetary systems of 
the world it is not possible to determine what will be suitable as a permanent 
basis for the Indian monetary system ; 


BUT WHEREAS it is expedient to make termporary provision on the basis 
of the existing monetary system, and to leave the question of the monetary 
standard best suited to India to be considered when the international monetary 
position has become sufficiently clear and stable to make it possible to frame 
permanent measures; 


It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 
Short title, extent and 1. (1) This Act may be called THE RESERVE 
commencement. Bank or Inp1a Act, 1934. 


(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 


(3) This section shall come into force at once, and the remaining provi- 
sions of this Act shall come into force on such date or dates as the Governor- 
General in Council may, by notification in the Gezette of India, appoint. 


Definiti 2. In this Act, unless there is anything repug- 
ciinitions, nant in the subject or context,— 


(a) “ the Bank ” means the Reserve Bank of India constituted by this 
Act; 


i (b) “ the Central Board ”?” means the Central Board of Directors of the 
Bank; 


(c) “ provincial co-operative bank ”?” means the principal society in a 
o which is registered or deemed to be registered under the Co-operative 
ocieties Act, 1912, or any other law for the time being in force in British 
India relating to co-operative societies and the primary object of which is the 
financing of the other societies in the province which are or are deemed to be so 
registered : 


Provided that in addition to such principal society in a province or 
where there is no such principal society in a province the Local Government 
may declare any central co-operatıve society in that province to be a provincial 
co-operative bank within the meaning of this definition; 


(d) “ rupee coin ” means silver rupees which are legal tender under the 
provisions of the Indian Coinage Act, 1906; and 


(e) “ scheduled bank ” means a bank included in the Second Schedule. 
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CHAPTER II. 
INCORPORATION, SHARE CAPITAL, MANAGEMENT AND BUSINESS. 


3. (1) A Bank to be called the Reserve Bank of India shall be constituted 
a , a for the purposes of taking over the management of 
stablishment anc incor- the currency from the Governor-General in Coun- 
poration of Reserve Bank. ; p . : : 
cil and of carrying on the business of banking in 
accordance with the provisions of this Act. 


(2) The Bank shall be a body corporate by the name of the Reserve 
Bank of India, having perpetual succession and a common seal, and shall by the 
said name sue and be sued. 


ap: sats 4. (1) The original share capital of the Bank 
tere and chate-holiers 8157 shall be five crores of rupees divided into shares of 
one hundred rupees each, which shall be fully paid 

up. 

(2) Separate registers of share-holders shall be maintained at Bombay, 
Calcutta, Delhi, Madras and Rangoon, and a separate issue of shares shall be 
made in each of the areas served by those registers, as defined in the First 
Schedule, and shares shall be transferable from one register to another. 


(3) A share-holder shall be qualified to le registered as such in any area 
in which he is ordinarily resident or has his prin îpal place of business in India, 
but no person shall be registered as a shareshold in more than one register; 


and no person who is not— 

(a) domiciied in India and either an Indian s\ ject of His Majesty, or 
a subject of a State in India, or \ 

(b) a British subject ordinarily resident in Ind and domiciled in the 
United Kingdom or in any part of His Majesty’s Dominions the government of 
which does not discriminate in any way against Indian subjects of His 
Majesty, or 


(c) acompany registered under the Indian Companies Act, 1913, or a 
society registered under the Co-operative Societies Act, 1912, or any other law 
for the time being in force in British India relating to co-operative societies or 
a scheduled bank, or a corporation or company incorporated by or under an 
Act of Parliament or any Jaw for the time being in force in any part of His 
Majesty’s Dominions the government of which does not discriminate in any 
way against Indian subjects of His Majesty, and having a branch in British 
India, 
shall be registered as a share-holder or be entitled to payment of any dividend 
on any share, and no person, who, having been duly registered as a share- 
holder, ceases to be qualified to be so registered. shall be able to exercise any of 
the rights of a share-holder otherwise than for the purpose of the sale of his 
shares. 

(4) The Governor-General in Council shall, by notification in the Gazette 
of India, specify the parts of His Majesty’s Dominions which shall be deemed 
for the pufposes of clauses (b) and (c) of sub-section (8) to be the parts of 
His Majesty’s Dominions in which no discrimination against Indian subjects ot 
His Majesty exists. 


5) The nominal value of the shares originally assigned to the various 
registers shall be as follows, namely :-— 


(a) to the Bombay register—one hundred and forty lakhs of rupees; 
(b) to the Calcutta register—one hundred and forty-five lakhs of rupees; 
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(c) to the Delhi register—one hundred and fifteen lakhs of rupees; 
(d) to the Madras register—seventy lakhs of rupees; 
(e) to the Rangoon register—thirty lakhs of rupees: 


Provided that if at the first allotment the total nominal value of the 
shares on the Delhi register for which applications are received is less than one 
hundred and fifteen lakhs of rupees, the Central Board shall, before proceeding 
to any allotment, transfer any shares not applied for up to a maximum nominal 
value of thirty-five lakhs of rupees from that register in two equal portions to 
the Bombay and the Calcutta register. 


A Committee consisting of two elected members of the Assembly and one 
elected member of the Council of State to be elected by non-official members of 
the respective Houses shall be associated with the Central Board for the pur- 
pose of making public issue of shares and looking after the first allotment of 
shares. 


6) In allotting the shares assigned to a register, the Central Boaid shall, 
in the first instance, allot ive shares to each qualified applicant who has applied 
for five or more shares; and, if the number of such applicants is gieater than 
one-fifth of the total number of shares assigned to the register, shall deterinine 
by lot the applicants to whom the shares shall be allotted. 


(7) If the number ot such applicants is less than one-fifth of the number 
of shares assigned to the register, the Central Board shall allot the remaining 
shares firstly, up to the limit of one-half of such remaining shares, to those appli- 
cants who have applied for less than five shares, and thereafter as to the balance 
to the various applicants in such manner as it may deem fair and equitable, 
having regard to the desirability of distributing the shares and the voting rights 
attached to them as widely as possible. 


(8) Notwithstanding anything contained in sub-sections (6) and (7), 
the Central Board shall reserve for and allot to Government shares of the nomi- 
nal value of two lakhs and twenty thousand rupees to be held by Government 
for disposal at par to Directors seeking to obtain the minimum share qualifica- 
tion required under sub-section (2) of section 11. 


(9) If, after all applications have been met in accordance with the provi- 
sions of sub-sections (6), (7) and (8), any shares remain unallotted, they shall, 
notwithstanding anything contained in this section, be allotted to and taken up by 
Government, and shall be sold by the Governor-General in Council as soon as 
may be, at not less than par, to residents of the areas served by the register 
concerned. 


(10) The Governor-Geneial in Council shall have no right to exercise 
any vote under this Act by reason of any shares allotted to him under sub- 
section (8) or under sub-section (9). 


(11) A Director shall not dispose of any shares obtained from Govern- 
ment uuder the provisions of sub-section (8) otherwise than by re-sale to Go- 
vernment at par, and Government shall be entitled to re-purchase at par all such 
shares held by any Director on his ceasing from any cause to hold office as 
Director. 


5. (1) The share capital of the Bank may be increased or reduced on the 

recommendation of the Central Board, with the pre- 

ee reduction of vious sanction of the Governor-General in Council 

pes and with the approval of the Central Legislature, to 

such extent and in such manner as may be determined by the Bank ın general 
meeting. 
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(2) The additional shares so created shall be of the nominal value of one 
hundred rupees each and shall be assigned to the various registers in the same 
proportions as the shares constituting the original share capital. 

(3) Such additional shares shall be fully paid up, and the price at which 
they may be issued shall be fixed by the Central Board with the previous sanc- 
tion of the Governor-General in Council. 

(4) The provisions of section 4 relating to the manner of allotment of 
the shares constituting the original share capital shall apply to the allotment ot 
such additional shares, and existing shareholders shall not enjoy any preferen- 
tial right to the allotment of such additional shares. 


6. The Bank shall, as soon as may be, establish officesin Bombay, Calcutta, 
ae PE 3 Delhi, Madras and Rangoon and a branch in London, 
ces, branches and and may establish branches or agencies in any other 
agencies. : ; : : 
place in India or, with the previous sanction of the 
Governor-General in Council, elsewhere. 


7. The general superintendence and direction of the affairs and business of 

T the Bank shall be entrusted to a Central Board of 

anagem enp Directors which may exercise all powers and do all 

acts and things which may be exercised or done by the Bank and are not by this 
Act expressly directed or required to be done by the Bank in general meeting. 


E a 8. (1) The Central Board shall consist of the 
Directors. following Directors, namely :— 


(a) a Governor and two Deputy Governors, to be appointed by the 
Governor-General in Council after consideration of the recommendations made 
by the Board in that behalf ; 

(b) four Directors to be nominated by the Governor-General in Council ; 

(c) eight Directors to be elected on behalf of the shareholders on the 
various registers, in the manner provided in section 9 and in the following 
numbers, namely :— 

(+) for the Bombay register—two Directors; 

(ii) for the Calcutta register—two Directors ; 
(iii) for the Delhi register—two Directors ; 

(iv) for the Madras register—one Director: 

(v) for the Rangoon register—one Director ; and 

(d) one government official to be nominated by the Governor-General 
in Council. 

(2) The Governor and Deputy Governors shall devote their whole time 
to the affairs of the Bank, and shall receive such salaries and allowances as may 
be determined by the Central Board, with the approval of the Governor-General 
in Council. 

(3) A Deputy Governor and the Director nominated under clause (d) 
of sub-section (1) may attend any meeting of the Central Board and take part 
in its deliberations but shall not be entitled to vote : 

Provided that when the Governor is absent a Deputy Governor authoriz- 
ed by him in this behalf in writing may vote for him. 

(4) The Governor and a Deputy Governor shall hold office for such term 
not exceeding five years as the Governor-General in Council may fx when 
appointing them, and shall be eligible for re-appointment. 


A Director nominated under clause (b) or elected under clause (c) of 
sub-section (1) shall hold office for five years, or thereafter until his successor 
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shall have been duly nominated or elected, and, subject to the provisions of sec- 
tion 10, shall be eligible for re-nomination or re-election. 

A Director nominated under clause (d) of sub-section (1) shall hold 
office during the pleasure of the Governor-General in Council. 

(5) No act or proceeding of the Board shall be questioned on the ground 


merely of the existence of any vacancy in, or any defect in the constitution of, 
the Board. 


9. (1) A Local Board shall be constituted for 
each of the five areas specified in the First Schedule, 
and shall consist of — 


Local Boards, their con- 
stitution and functions. 


(a) five members elected from amongst themselves by the share-holders 
who are registered on the register for that area and are qualified to vote, and 

(5) not more than three members nominated by the Central Board from 
amongst the share-holders registered on the register for that area, who may be 
nominated at any time: 


Provided that the Central Board shall in exercising this power of 
nomination aim at securing the representation of territorial or economic 
interests not already represented, and in particular the representation of agri- 
cultural interests and the interests of co-operative banks. 


(2) At an election of members ofa Local Board for any area, any share- 
bolder who has been registered on the register for that area, for a period of not 
less than six months ending with the date of the election, as holding five shares 
shall have one vote, and each share-holder so registered as having more than 
five shares shall have one vote for each five shares, but subject to a maximum 
of ten votes, and such votes may be exercised by proxy appointed on each occa- 
sion for that purpose, such proxy being himself a shareholder entitled to vote 
at the election and not being an employee of the Bank. 


(3) The members of a Lucal Board shall hold office until they vacate it 
under sub-section (6) and, subject to the provisions of section 10, shall be eligi- 
ble for re-election or re-nomination, as the case may be. 


(4) At any time within three months of the day on which the Directors 
representing the shareholders on any register are due 10 retire under the pro- 
visions of this Act, the Central Board shall direct an election to be held of 
members of the Local Board concerned, and shall specify a date from which the 
registration of transfers from and to the register shall be suspended until the 
election has taken place. 


(5) On the issue of such direction the Local Board shall give notice of 
the date of the election and shall publish a list of share holders holding five or 
more shares, with the dates on which their shares were registered, and with 
their registered addresses, and such list shall be available for purchase not less 
than three weeks before the date fixed for the election. 


(6) The names of the persons elected shall be notified to the Central 
Board which shall thereupon proceed to make any nominations permitted by 
clause (b) of sub-section (1) ıt may then decide to make, and shall fix the date 
on which the outgoing members of the Local Board shall vacate office, and the 
incomjng members shall be deemed to have assumed office on that date. 


(7) The elected members of a Local Board shall, as soon as may be after 
they have, been elected, elect from amongst themselves one or two persons, as 
the case may be, to be Directors representing the shareholders on the register 
for the area for which the Board is constituted. 

(8) A Local Board shall advise the Central Boara on such matters as 
may be generally or specifically referred to it and shall perform such duties as 
the Board may, by regulations, delegate to it. 
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gee oe we 10. (1) No person may be a Director or a 
Local Boards. meniber of a Local Board who— 


(a) isa salaried government official or a salaried official of a State in 
India, or 


(b) is, or at any time has been, adjudicated an insolvent, or has suspend- 
ed payment or has compounded with his creditors, or 


(c) is found lunatic or becomes of unsound mind, or 
(d) is an officer or employee of any bank, or 


(e) isa director of any bank, other than a bank which is a society regis- 
tered or deemed to be registered under the Co-operative Societies Act, 1912, or 
any other law for the time being in force in British India relating to co-opera- 
tive societies. 


(2) No two persons who arc partners of the same mercantile firm, or are 
directors of the same private company, or one of whom is the general ia of 
or holds a power of procuration from the other, or from a mercantile firm of 
which the other is a partner, may be Directors or members of the same Local 
Board at the same time. 


(3) Nothing in clausc (a), clause (d) or clause (e) of sub-section (1) 
shall apply to the Governor, or to a Deputy Governor or to the Director nomi- 
nated under clause (d) of sub-section (1) of section c. 


11. (1) The Governor-General in Council may 
a Deore Tos and vaca- remove from office the Governor, or a Deputy Gover- 
: nor or any nominated or elected Director: 


Provided that in the case of a Director nominated or elected under clause 
(b) or clause (c) of sub-section (1) of section 8 this power shall be exercised 
only on a resolution passed by the Central Board in that behalf by a majority 
consisting of not less than nine Directors. 


(2) A Director nominated or elected under clause (b) or clause (c) of 
sub-section (1) of section 8, and any member of a Local Board shall cease to 
hold office if, at any time after six mouths from the date of his nomination or 
election, he is not registered as a holder of unencumbered shares of the Bank of 
a nominal value of not Iess than five thousand rupees, or if he ceases to hold 
unencumbered shares oi that value, andany such Director shall cease to hold 
office if without leave from the Governor-General in Council he absents himself 
from three consecutive meetings of the Central Board convened under sub- 
section (1) of section 13. 


(3) The Governor-General in Council shall remove from office any 
Director, and the Central Board shall remove from office any member of a 
Local Board, if such Director or member becomes subject to any of the disqua- 
lifications specified in sub-section (1) or sub-section (2) of section 10. 


(4) A Director or member of a Local Board removed or ceasing to hold 
office under the foregoing sub-sections shall not be eligible for re-appointment 
either as Director or as member of a Local Board until the expiry of the term 
for which his appointment was made. 


(5) The appointment, nomination or election as Director or member of 
a Local Board of any person who is a member of the Indian Legislature or of a 
local Legislature shall be void, unless, within two months of the date of his 
appointment, nomination or election, he ceases to be such member, and, if any 
Director or member of a Local Board is elected or nominated as a member of 
any such Legislature, he shall cease to be a Director or member of the Local 
Board as from the date of such election or nomination, as the case may be. 
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(6) A Director may resign his office to the Governor-General in Council, 
and a meinber of a Local Board may resign his office to the Central Board, and 
on the acceptarce of the resignation the office shall become vacant. 


12. (1) If the Governor or a Deputy Governor by infirmity or otherwise 
Casual is rendered incapable of executing his duties or is 
abeceeeg, vacancies and absent on leave or otherwise in circumstances not in- 
volving the vacation of his appointment, the Governor- 
General in Council may, after consideration of the recommendations made by 
the Central Board in this behalf, appoint another person to officiate for him, 
and such person may, notwithstanding anything contained in clause (d) of sub- 
section (1) of section 10, be an officer of the Bank. 


(2) If an elected Director is for any reason unable to attend a particular 
meeting of the Central Board, the elected members of the Local Board of the 
area which he represents may elect one of their number to take his place, and 
for the purposes of that meeting the substitute so elected shall have all the 
powers of the absent Director. 


(3) Where any casual vacancy in the office of any member of a Locat 
Board occurs otherwise than by the occurrence of a vacancy in the office of a 
Director elected by the Local Board, the Central Board may nominate thereto 
any qualified person recommended by the elected members of the Local Board. 


(4) Where any casual vacancy occurs in the office of a Director other 
than the vacancies provided for in sub-section (1), the vacancy shall be filled, in 
the case of a nominated Director by nomination, and in the case of an elected 
Director by election held in the manner provided in section 9 for the election of 
Directors: 


Provided that before such election is made the resulting vacancy, if any, 
in the Local Boaid and any vacancy in the office of an elected member of such 
Board which may have been filled by a member nominated under sub-section 
(3) shall be filled by election held as nearly as may be in the manner provided 
in section 9 for the election of members of a Local Board. 


(5) A person nominated or elected under this section 1o fill a casuab 
vacancy shall, subject to the proviso contained in sub-section (4), hold office for 
the unexpired portion of the term of his predecessor. 

13. (1) Meetings of the Central Board shall be 


convened by the Governor at least six times in each 
year and at least once in each quarter. 


Meetings of the Central 
Board. 


(2) Any three Directors may require the Governor to convene a meeting 
of the Central Board at any time and the Governor shall forthwith convene a 
meeting accordingly. 


(3) The Governor, or in his absence the Deputy Governor authorized by 
the Governor uncer the proviso to sub-section (3) of section 8 to vote for him, 
shall preside at meetings of the Central Board, and, in the event of an equality 
of votes, shall have a second or casting vote. 


14. (1) A general meeting (hereinafter in this Act referred to as the an- 

nual general meeting) shall be held annually at a place 

General meetings where there is an office of the Bank within six weeks 

from the date on which the annual accounts of the Bauk are closed, and a gene- 
ral meeting may be convened by the Central Board at any other time: 


Provided that the annual general meeting shall not be held on two con- 
secutive occasions at any one place. 


(2) The shareholders present at a general meeting shall be entitled to 
discuss the annual accounts, the report of the Central Board on the working of 
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the Bank throughout the year and the auditors’ report on the annual balance- 
sheet and accounts. 


(3) Every shareholder shall be entitled to attend at any general meeting 
and each shareholder who has been registered on any register, for a period of 
not less than six months ending with the date of the meeting, as holding five or 
more shares shall have one vote and on a poll being demanded each shareholder 
so registered shall have one vote for each five shares, but subject to a maximum 
of ten votes and such votes may be exercised by proxy appointed on each 
occasion for that purpose, such proxy being himself a shareholder entitled to vote 
at the election and not being an officer or employee of the Bank. 


15. (1) The following provisions shall apply to the first constitution of the 
a _ gt Central Board, and, notwithstanding anything contain- 
Centr z eh VOE of the ed in section 8, the Central Board as constituted in 
accordance therewith shall be deemed to be duly con- 

stituted in accordance with this Act. 


(2) The first Governor and the first Deputy Governor or Deputy Gover- 
nors shall be appointed by the Governor-General in Council on his own initia- 
tive, and shall receive such salaries and allowances as he may determine. 


(3) The first eight Directors representing the shareholders on the various 
registers shall be nominated by the Governor-General in Council from the areas 
served respectively by those registers, and the Directors so nominated shall hold 
offce until their successors shall have been duly elected as provided in 
sub-section (4). 


(4) On the expiry of each successive period of twelve months after the 
nomination of Directors under sub-section (3) two Directors shall be elected in 
the manner provided in section 9 until all the Directors so nominated have been 
replaced by elected Directors holding office in accordance with section 8. The 
register in respect of which the election is to be held shall be selected by lot 
from among the registers still represented by nominated Directors, and for the 
purposes of such lot the Madras and Rangoon registers shall be treated as if 
they comprised one register only. 


16. As soon as may beafter the commencement of this Act, the Central 
Board shall direct elections to be held and may make 
nominations, in order to constitute Local Boards in 
accordance with the provisions of section 9, and the 
members of such Local Boards shall hold office up to the date fixed under sub- 
section (6) of section 9, but shall not exercise any right under sub-section (7) 
of that section. 


First constitution of 
Local Boards. 


17. The Bank shall be authorized to carry on 
and transact the several kinds of business hereinafter 
specified, namely :— 


Business which the Bank 
may transact. 


(1) the accepting of money on deposit without interest from, and the 
collection of money for, the Secretary of State in Council, the Governor- 
General ın Council, Local Governments, States in India, local authorities, banks 
and any other persons; 


(2) (a) the purchase, sale and rediscount of bills of exchange and pro- 
missory notes, drawn on and payable in India and arising out of bona fide com- 
mercial or trade transactions bearing two or more good signatures, one of which 
shall be that of a scheduled bank, and maturing within ninety days from the 
date of such purchase or rediscount, exclusive of days of grace; 


(b) the purchase, sale and rediscount of bills of exchange and promissory 
notes, drawn and payable in India and bearing two or more good signatures, one 
of which shall be that of a scheduled bank, or a provincial co-operative bank, 


D 
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and drawn or issued for the purpose of financing seasonal agricultural opera- 
tions or the marketing of crops, and maturing within nine months from the date 
of such purchase or rediscount, exclusive of days of grace; 


(c) the purchase, sale and rediscount of bills of exchange and promissory 
notes drawn and payable in India and bearing the signature of a scheduled 
bank, and issued or drawn for the purpose of holding or trading in securities 
of the Government of India or a Local Government, or such securities of States 
in India as may be specified in this behalf by the Governor-General ın Council 
on the recommendation of the Central Board, and maturing within ninety days 
from the date of such purchase or rediscount, exclusive of days of grace; 


(3) (a) the purchase from and sale to scheduled banks of sterling in 
amounts of not less than the equivalent of one lakh of rupees; 


(b) the purchase, sale and rediscount of bills of exchange (including 
treasury bills) drawn in or on any place inthe United Kingdom and maturing 
within ninety days from the date of purchase, provided that no such purchase, 
sale or rediscount shall be made in India except with a scheduled bank; and 


(c) the keeping of balances with banks in the United Kingdom; 


(4) the making to States in India, local authorities, scheduled banks and 
provincial co-operative banks of loans and advances, repayable on demand or on 
the expiry of fixed periods not exceeding ninety days, against the security of— 


(a) stocks, funds and securities (other than immovable property) in 
which a trustee is authorized to invest trust money by any Act of Parliament or 
by any law for the time being in force in British India; 


(b) gold or silver or documents of title to the same; 


(c) such bills of exchange and promissory notes as are eligible for pur- 
chase or rediscount by the Bank; 


(d) promissory notes of any scheduled bank or a provincial co-operative 
bank, supported by documents of title to goods which have been transferred, 
assigned, or pledged to any such bank as security for a cash credit or overdraft 
granted for bona fide commercial or trade transactions, or for the purpose of 
financing seasonal agricultural operations or the marketing of crops; 


(5) the making to the Governor-General in Council and to such Local 
Governments as may have the cusjody and management of their own provincial 
revenues of advances repayable in each case not later than three months from 
the date of the making of the advance; 


(6) the issue of demand drafts made payable at its own offices or agen- 
cies and the making, issue and circulation of bank post bills; 


(7) the purchase and sale of Government securities of the United King- 
dom maturing within ten years from the date of such purchase; 


(8) the purchase and sale of securities of the Government of India or 
of a Local Government of any maturity or of such securities of a local authority 
in British India or of such States in Indiaas may be specified in this behalf by 
the Governor-General in Council on the recommendation of the Central Board: 


Provided that securities fully guaranteed as to principal and interest by 
the Government of India, a Local Government, a local authority or a State in 
India shall be deemed for the purposes of this clause to be securities of such 
Government, authority or State: 


Provided further that the amount of such securities held at any time in 
the Banking Department shall be so regulated that— 


(a) the total value of such securities shall not exceed the aggregate 
amount of the share capital of the Bank, the Reserve Fund and _ tkree-fifths of 
the liabilities of the Banking Department in respect of deposits; 
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(b) the value of such securities maturing after one year shall not exceed 
the aggregate amount of the share capital of the Bank, the Reserve Fund and 
two-fifths of the liabilities of the Banking Department in respect of deposits ; and 


(c) the value of such securities maturing after ten years shall not exceed 
the aggregate amount of the share capital of the Bank and the Reserve Fund 
and one-fifth of the liabilities of the Banking Department in respect of deposits; 


(9) the custody of monies, securities and other articles of value, and the 
collection of the proceeds, whether principal, interest or dividends, of any such 
securities ; 


(10) the sale and realisation of all property, whether movable or 
immovable, which may in any way come into the possession of the Bank in 
satisfaction, or part satisfaction, of any of its claims; 


(11) the acting as agent for the Secretary of State in Council, the 
Governor-General in Council or any Local Government or local authority or 
State in India in the transaction of any of the following kinds of business, 
namely :— 

(a) the purchase and sale of gold or silver; 


(b) the purchase, sale, transfer and custody of bills of exchange, 
secutities or shares in any company; 


= (¢) the collection of the proceeds, whether principal, interest or 
dividends, of any securities or shares; 


(d) the remittance of such proceeds, at the risk of the principal, by bills 
of exchange payable either in India or elsewhere; 


(e) the management of public debt; 
(12) the purchase and sale of gold coin and bullion; 


(13) the opening of an account with or the making of an agency 
agreement with, and the acting as agent or correspondent oi, a bank which is 
the principal currency authority of any country under the law for the time being 
in force in that country or any international bank formed by such banks, and 
the investing of the funds of the Bank in the shares of any such international 
bank; 


(14) the borrowing of money for a period not exceeding one month for 
the purposes of the business of the Bank, and the giving of security for money 
so borrowed: 


Provided that no money shall be borrowed under this clause from any 
person in India other than a scheduled bank, or from any person outside India 
other than a bank which is the principal currency authority of any country under 
the law for the time being in force in that country: 


Provided further that the total amount of such borrowings from persons 


n shall not at any time exceed the amount of the share capital of the 
Bank ; l 


(15) the making and issue of bank notes subject to the provisions of this 
Act; and 


(16) generally, the doing of all such matters and things as may be inci- 
dental to or consequential upon the exercise of its powers or the discharge of 
its duties under this Act. 


18. When, in the opinion of the Central Board or, where the powers and 

bas functions of the Central Board under this section 

Power o irect dis- have been delegated toa committee of the Central 
count. f rer 

l Board or to the Governor, in the opinion of such 

committee or of the Governor as the case may be, a special occasion has arisen 

makıng it necessary or expedient that action should be taken under this section 
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for the purpose of regulating credit in the interests of Indian trade, commerce, 
industry and agriculture, the Bank may, notwithstanding any limitation con- 
tained in sub-clauses (a) and (b) of clause (2) or sub-clause (a) or (b) of 
clause (3) or clause (4) of section 17,— 


(1) purchase, sell or discount any of the bills of exchange or promissory 
notes specified in sub-clause (a) or (b) of clause (2) or sub-clause (5) of clause 
(3) of that section though such bill or promissory note does not bear the signa- 
ture of a scheduled bank or a provincial co-operative bank; or 


(2) purchase or sell sterling in amounts of not less than the equivalent 
of one lakh of rupees; or 


(3) make loans or advances repayable on demand or on the expiry of 
fixed periods not exceeding ninety days against the various forms of security 
specified in clause (4) of that section: 


Provided that a committee of the Board or the Governor shall not, save 
in cases of special urgency, authorize action under this section without prior 
consultation with the Central Board and that in all cases action so authorized 
shall be reported to the members of the Central Board forthwith. 


Business which the Bank 19, Save as otherwise provided in sections 17, 
may not transact, 18 and 45, the Bank may not— 


(1) engage in trade or otherwise have a direct interest in any commer- 
cial, industrial, or other undertaking, except such interest as it may in any way 
acquire in the course of the satisfaction of any of its claims: provided that all 
such interests shall be disposed of at the earliest possible moment; 


(2) purchase its own shares or the shares of any other bank or of any 
company, or grant loans upon the security of any such shares; 


(3) advance money on mortgage of, or otherwise on the security of, im- 
movable property or documents of title relating thereto, or become the owner of 
immovable property, except so far as is necessary for its own business premi- 
ses and residences for its officers and servants ; 


(4) make loans or advances ; 
(5) draw or accept bills payable otherwise than on demand; 
(6) allow interest on deposits or current accounts. 


CHAPTER III. 
CENTRAL BANKING FUNCTIONS. 


20. The Bank shall undertake to accept monies for account of the Secre- 

i tary of State in Council and the Governor-General in 

Pgs en ea ine Council and such Local Governments as may have the 

Peete. custody and management of their own provincial 

revenues and such States in India as may be approved 

of and notified by the Governor-General in Council in the Gazette of India, and 

to make payments up to the amount standing to the credit of their accounts 

respectively, and to carry out their exchange, remittance and other banking 
operations, including the management of the public debt. 


21. (1) The Governor-General in Council and such Local Governments 

as may have the custody and management of their 

Bank to have the tight own provincial revenues shall entrust the Bank, on 
to transact Government nae z , O 

Hiusinese io ladia; such conditions as may be agreed upon, with all their 

money, remittance, exchange and banking transactions 

in India and, in particular, shall deposit free of interest all their cash balances 

with the Bank: 
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Provided that nothing in this sub-séction shall prevent the Governor- 
General in Council or any Local Government from carrying on money transac- 
tions at places where the Bank has no branches or agencies, and the Governor- 
General in Council and Local Governments may hold at such places such 
balances as they may require. 


(2) The Governor-General in Council and each Local Government shall 
entrust the Bank, on such conditions as may be agreed upon, with the manage- 
ment of the public debt and with the issue of any new loans. 


(3) In the event of any failure to reach agreement on the conditions 
reterred to in this section the Governor-General in Council shall decide what 
the.conditious shall be. 


(4) Any agreement made under this section to which the Governor- 
General in Council or any Local Government is a party shall be laid, as soon 
as may be after itis made, before the Central Legislature and in the case of a 
Local Govenment betore its local Legislature also. 


22. (1) The Bank shall have the sole right to issue bank notes in British 
India, and may, fora period which shall be fixed by 
the Governor-General in Council on the recommen- 
dation of the Central Board, issue currency notes of the Government of India 
supplied to it by the Governor-General in Council, and the provisions of this 
Act applicable to bank notes shall, unless a contrary intention appears, apply to 
all currency notes of the Government of India issued either by the Governor- 
General in Councilor by the Bank in like manner as if such currency notes 
were bank notes, and references in this Act to bank notes shall be construed 
accordingly. 


(2) Onand from the date on which this chapter comes into force the 
Governor-General in Council shall not issue any currency notes. 


Right to issue bank notes. 


23. (1) The issue of bank notes shall be conducted by the Bank in an 
Issue Department which shall be separated and kept 
wholly distinct from Lhe Banking Department, and the 
assets of the Issue Department shall not be subject to any liability other than 
the liabilities of the Issue Department as hereinafter defined in section 34. 


(2) The Issue Department shall not issue bank notes to the Banking 
Department or to any other person except in exchange for other bank notes or 
for such coin, bullion or securities as are permitted by this Act to form part of 
the Reserve. 


Issue Department. 


24. Bank notes shall be of the denominational values of five rupees, ten 
rupees, fifty rupees, one hundred rupees, five hundred 
rupees, one thousand rupees and ten thousand rupees, 
unless otherwise directed by the Governor-General in Council on the recom- 
mendation of the Central Board. 


Denominations of notes. 


25. The design, form and material of bank notes shall be such as may be 
Format ineno approved by the Governor-General in Council after 
consideration of the recommendations made by the 
‘Central Board. 


26. (1) Subject to the provisions of sub-section (2), every bank note 
shall be legal tender at any place in British India in 
payment or on account for the amount expressed 
therein, and shall be guaranteed by the Governor- 


Legal tender character of 
notes. 


General in Council. 


(2) On recommendation of the Central Board the Governor-General in 
‘Council may, by notification in the Gazette of India, declare that, with effect 
from such date as may be specified in the notification, any series of bank notes 


3 


mAr 
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of any denomination shall cease to be legal tender save-at an office or agency of 
the Bank, 


27. The Bank shall not re-issue bank notes 
which are torn, defaced or excessively soiled. 


28. Notwithstanding anything contained in any enactment or rule of law 

to the contrary, no person shall of right be entitled to 

Poa nts a recover from the Governor-General in Council or the 
eS Bank the value of any lost, stolen, mutilated or 
imperfect currency note of the Government of India 


Re-issue of notes. 


or bank note: 


Provided that the Bank may, with the previous sanction of ‘the 
Governor-General in Council, prescribe the circumstances in and the conditions. 
and limitations subject to which the value of such currency notes or bank notes 
may be refunded as of grace and the rules made under this proviso shall be laid. 
on the table of both Houses of the Central Legislature. 


29. The Bank shall not be liable to the payment 
any stamp duty under the Indian Stamp Act, 1899, 
in respect of bank notes issued by it. 


Bank exempt from stamp of 
duty on bank notes. 


30., (1) If in the opinion of the Governor-General in Council the Bank 

f fails to carry out any of the obligations imposed on it 

cian oe Pe i by or under this Act, he may, by notification in the 

supersede Central Board. Gazette of India, declare the Central Board to be 

superseded, and thereafter the general superintend- 

ence and direction oi the affairs cf the Bank shall be entrusted to such agency 

as the Governor-General in Council may determine, and such agency may 

exercise the powers and do all acts and things which may be exercised or done 
by the Central Board under this Act. 


(2) When action is taken under this section the Governor-General in 
Council shall cause a full report of the circumstances leading to such action and 
of the action taken to be laid before the Central Legislature at the earliest 
possible opportunity and in any case within three months from the issue of the 
notification superseding the Board. 


31. No person in British India other than the Bank or, as expressly 
authorized by this Act, the Governor-General in 
Council shall draw, accept, make or issue any bill of 
exchange, hundi, promissory note or engagement for 
the payment of money payable to bearer on demand, or borrow, owe or take up 
any sum or sums of money on the bills, hundis or notes payable to bearer on 
demand of any such person: 


Issue of demand bills 
and notes. 


Provided that cheques or drafts, including hundis, payable to bearer on. 
demand or othe1 wise may be drawn on a person’s account with a banker, shroff 
or agent. 


32. (1) Any person contravening the provisions of section 31 shall be 

Penalty punishable with fine which may extend to the amount 

of the bill, hundi, note or engagement in respect 
whereof the offence is committed. 


(2) No prosecution under this section shall be instituted except on 
complaint made by the Bank. 


33. (1) The assets of the Issue Department shall consist of gold coin, 
gold bullion, sterling securities, rupee coin and rupee 
securities to such aggregate amount as is not less than 
the total of the liabilities of the Issue Department as. 


Assets of the Issue De- 
partment. 


hereinafter defined. 


iI OF 1934.] THE RESERVE BANK OF INDIA ACT, 1934. 19 


(2) Of the total amount of the assets, not less than two-fifths shall consist 
of gold coin, gold bullion or sterling securities: 


Provided that the amount of gold coin and gold bullion shall not at any 
time be less than forty crores of rupees in value. 


(3) The remainder of the assets shall be held in rupee coin, Government 
of India rupee securities of any maturity and such bills of exchange and 
promissory notes payable in British India as are eiigible for purchase by the 
Bank under sub-clause (a) or sub-clause (b) of clause (2) of section 17 or 
under clause (1) of section 18: 


Provided that the amount held in Government of India rupee securities 
shall not at any time excced one-fourth of the total amount of the assets or 
fifty crores of rupees, whichever amount is greater, or, with the previous 
sanction of the Governor-General in Council, such amount plus a sum of ten 
crores of rupees. 


(4) For the purposes of this section, gold coin and gold bullion shall be 
valued at 8°47512 grains of fine gold per rupee, rupee coin shall be valued at its 
face value, and securities shall be valued at the market rate for the time being 
obtaining. 

(5) Of the gold coin and gold bullion held as assets, not less than 
seventeen-twenticths shall be held in British India, and all gold coin and gold 
bullion held as asscts shall be held in the custody of the Bank or its agencies: 


Provided that gold belonging to the Bank which is in any other bank or 
in any mint or treasury or in transit may be reckoned as part of the assets. 


(6) For the purposes of this section, the sterling securities which may be 
held as part of the assets shall be securities of any of the following kinds 
payable in the currency of the United Kingdom, namely :— 


(a) balances at the credit of the Issue Depariment with the Bank of 
England ; 

(b) bills of exchange bearing two or more good signatures and drawn on 
and-payable at any place inthe United Kingdom and having a maturity not 
exceeding ninety days; 

(c) Government securities of the United Kingdom maturing within five 
years: 


Provided that, for a period of two years from the date on which this 
Chapter comes into force, any of such Jast mentioned securities may be 
securities maturing after five years, and the Bank may, at any time before the 
expiry of that period, dispose of such securities notwithstanding anything 
contained in section 17. 


34. (1) The liabilities of the Issue Department shall be an amount equal 

to the total of the amount of the currency notes of the 

Liabilities of the Issue Government of India and bank notes for the time 
Aspar apa being in circulation. 


(2) For the purposes of this section, any currency note of the 
Government of India or bank note which has not been presented for payment 
within forty years from the 1st day of April following the date of its issue shall 
be deemed not to be in circulation, and the value thereof shall, notwithstanding 
anything contained in sub-section (2) of section 23, be paid by the Issue 
Department to the Governor-General in Council or the Banking Department, as 
the case rnay be; but any such note, if subsequently presented for payment, 
shall be paid by the Banking Department, and any such payment in the case of 
a currency note of the Government of India shall be debited to the Governor- 
General in Council. 
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35. On the date on which this Chapter comes into force the Issue 
Department shall take over ftom the Governor- 
General in Council the liability for all the currency 
notes of the Government of India for the time being 
in circulation and the Governor-General in Council shall transfer to the Issue 
Department gold coin, gold bullion, sterling securities, rupee coin and rupee 
securities to such aggregate amount as is equal to the total of the amount of the 
liability so transferred. The coin, bullion and securities shall be transferred in 
such proportion as to comply with the requirements of section 33: 


Initial assets and liabilt- 
ties. 


Provided that the total amount of the gold coin, gold bullion and sterling 
securities so transferred shall not be less than one-half of the whole amount 
transferred,-and that the amount of rupee coin so transferred shall not exceed 
fifty crores of rupees: 


Provided further that the whole of the gold coin and gold bullion held by 
the Governor-General in Council in the gold standard reserve and the paper 
currency reserve at the time of transfer shall be so transferred. 


36. (1) After the close of any financial year in which the minimum 
i ; ., amount of rupee coin held in the assets, as shown in 
hes ee u any of the weekly accounts of the Issue Department 
Assefa. for that year prescribed under sub-section (1) of 
- section 53, is greater than fifty crores of rupees or 
one-sixth of the total amount of the assets as shown in that account, whichever 
may be the greater, the Bank may deliver to the Governor-General in Council 
rupee coin up to the amount of such excess but not without his consent 
exceeding five crores of rupees, against payment of legal tender value in the 
form of bank notes, gold or securities: : 


Provided that if the Bank so desires and if the amount of gold coin, gold 
bullion and sterling securities in the assets does not at that time exceed one-half 
of the total assets, a proportion not exceeding two-fifths of such payment shall 
be in gold coin, gold bullion or such sterling securities as may be held as part of 
the assets under sub-section (6) of section 33. 


(2) After the close of any financial year in which the maximum amount 
of rupee coin held in the assets, as so shown, is less than fifty crores of rupees 
or one-sixth of the total amount of the assets, asso shown, whichever may be 
the greater the Governor-General in Council shall deliver to ithe Bank rupee 
coin up to the amount of such deficiency, but not without its consent exceeding 
five crores of rupees, against payment of legal tender Value. 


37. (1) Notwithstanding anything contained in the foregoing provisions, 
the Bank may, with’ the previous sanction of the 
Governor-General in Council, for periods not exceed- 
ing thirty days in the first instance, which may, with 
the like‘sanction, be extended from time to time by periods not exceeding 
fifteen days, hold as assets gold coin, gold bullion or sterling securities of less 
aggregate amount than that required by sub-section (2) of section 33 and, whilst 
the holding isso reduced, the proviso to that sub-section shall cease to be 
operative: 


Suspension of assets 
requirements, 


Provided that the gold coin and gold bullion held as such assets shall not 
be reduced below the amount specified in the proviso to sub-section (2) of 
section 33 so long as any sterling securities remain held as such assets. 


(2) Inrespect of any period during which the holding of gold coin, gold 
bullion and sterling securities is reduced under sub-section (1), the Bank shall 
pay to the Governor-General in Council a tax upon the amount by which such 
holding is reduced below the minimum prescribed by sub-section (2) of section 


ped 
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33; and such tax shall be payable at the bank rate for the time being in force, 
with an addition of one per cent. per annum when such holding exceeds thirty- 
two and a half per cent. of the total amount of the assets and of a further one 
and a half per cent. per annum in respect of every further decrease of iwo and 
a half per cent. or part of such decrease: 


Provided that the tax shall not in any event be payable ata rate less than 
six per cent. per annum. . 


38. The Governor-General in Council shall undertake not to re-issue any 

ee eee er rupee coin delivered under section 36 nor to put into 

SAH Bank an ners: circulation any rupees, except through the Bank and 

rupee coin. as provided in that section; and the Bank shall under-’ 

take not to dispose of rupee coin otherwise than for 

the purposes of circulation or by delivery to the Governor-General in Council 
under that section. 


39. (1) The Bank shall issue rupee coin on demand in exchange for bank 
notes and currency notes of the Government of India, 
and shall issue currency notes or bank notes on 
demand in exchange for coin which is legal tender 
under the Indian Coinage Act, 1906. 


Obligation to supply 
different forms of currency. 


(2) The Bank shall, in exchange for currency notes or bank notes of 
five rupees or upwards, supply currency notes or bank notes of lower value or 
other coius which are legal tender under the. Indian Coinage Act, 1906, in 
such quantities as may, in the opinion of the Bank, be required for circulation; - 
and the Governor-General in Council shall supply such coins to the Bank on 
demand. If the Governor-General in Council at any tine fails to supply such 
coins, the Bank shall be released from its obligations to supply them to the 
public ; 


40. The Bank shall sell, to any person who makes a demand in that behalf 
at its office in Bombay, Calcutta, Delhi, Madras or 
Rangoon and pays the purchase price in legal tender 
currency, sterling for immediate delivery in London, 
at a rate not below one shilling and five pence and forty-nine sixty-fourths of a 
penny for a rupee: 


Provided that no person shall be entitled to demand to buy an amount of 
sterling less than ten thousand pounds. - 


Obligation to sell ster- 
ling. 


41. The Bank shall buy, from any person who makes a demand in that 
ae behalf at its office in Bombay, Calcutta, Delhi, Madras 
pees to buy ster- or Rangoon, sterling for immediate delivery in 
= London, atarate not higher than one shilling and 
six pence and three-sixteenths of a penny for a rupee: 


Provided that no person shall be entitled to demand to sell an amount of 
sterling less than ten thousand pounds: 


Provided further that no person shall be entitled to receive payment 
unless the Bank is satisfied that payment of the sterling in London has been 
made. 


42; (1) Every bank included in the Second Schedule shall maintain with 
Cash eee the Bank a balance the amount of which shall not at 
ash reserves OF sca€dU the close of business on ahy day be less than five per 
oer tobe kept with the cent. of the demand liabilities and two per cent. of 
the time liabilities of such bank in India as shown in 

the return referred to in sub-section (2). 


—_ 
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Explanation.—For the purposes of this section liabilities shall not include 
the paid-up capital or the reserves, or any credit balance in the profit and loss 
account of the bank or the amount of any loan taken from the Reserve Bank. 


(2) Every scheduled bank shall send to the Governor-General in Council 
and tothe Bank a return signed by two responsible officers of such bank 
showing— 

(a) the amounts of its demand and time liabilities, respectively, in India, 


(b) the total amount held in India in currency notes of the Government 
of India and bank notes, 


i (c) the amounts held in India in rupee coin and subsidiary coin, respec- 
tively, 

(d) the amounts of advances made and of bills discounted in India, 
respectively, and 

(e) the balance held at the Bank, 
at the close of business on each Friday, or if Friday is a public holiday under 
the Negotiable Inst1uments Act, 1881, at the close of business on the preceding 
working day; and such return shall be sent not later than two working days 
after the date to which it relates: 


Provided that where the Bank is satisfied that the furnishing of a weekly 
return under this sub-section is impracticable in the case of any scheduled bank 
by reason of the geographical position of'the bank and its branches, the Bank may 
require such bank to furnish in lieu of a weekly return a monthly return to be 
dispatched not later than fourteen days after the end of the month to which it 
relates giving the details specified in this sub-section in respect of such bank at 
the close of business for the month. 


(3) If at the close of business on any day before the day fixed for the 
next return, the balance held at the Bank by any scheduled bank is below the 
minimum prescribed in sub-section (1), such scheduled bank shall be liable to 
-pay to the Bank in respect of each such day penal interest at a rate three per 
cent. above the bank rate on the amount by which the balance with the Bank 
falls short of the prescribed minimum, and if on the day fixed for the next 
return such.balance is still below the prescribed minimum as disclosed by this 
return, the rates of penal interest shall be increased to a rate five per cent. above 
the bank rate in respect of that day and each subsequent day on which the 
balance held at the Bank at the close of business on that day is below the pre- 
scribed minimum. 


(4) Any scheduled bank failing to comply with the provisions of sub- 
section (2) shall be liable to pay to the Governor-General in Council or to the 
Bank, as the case may be, or to each, a penalty of one hundred rupees for each 
day during which the failure continues. 


(5) The penalties imposed by sub-sections (3) and (4) shall be payable 
on demand made by the Bank, and, in the event of a refusal by the defaulting 
bank to pay on such demand, may be levied by a direction of the principa] Civil: 
Court having jurisdiction in the area where an office of the defaulting bank is 
situated, such direction to be made only upon application made in this behalf to 
the Court by the Governor-General in Council in the case of a failure to make 
a return under sub-section (2) to the Governor-General in Council, or by the 
Bank with the previous sanction of the Governor-General in Council in other 
cases, 


(6) The Governor-General in Council shall, by notification in the Gazette 
of India, direct the inclusion in the Second Schedule of any bank not already so 
included which carries on the business of banking in British India and which— 


(a) has a paid-up capital and reserves of an ageregate value of not less 
than five lakhs of rupees, and 
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(b) is a company as defined in clause (2), of section 2 of the Indian 
Companies Act, 1913, or a corporation or a company incorporated by or under 
any law in force in any place outside British Tadia, and shall by a like 
notification direct the exclusion from that Schedule of any scheduled bank the 
aggregate value of whose paid-up capital and reserve, becomes at anytime less 
than five lakhs of rupees, or which goes into liquidation or otherwise ceases to 
<arry on banking business. 


43, The Bank shall compile and shall cause to be published each week a 
consolidated statement showing the aggregate of the 
amounts under each clause of sub-section (2) of sec- 
tion 42 exhibited in the returns received from schedul- 
ed banks under that section. 


Publication of consoli- 
dated statement by the Bank. 


44. The Bank may require any provincial co-operative bank with which it 
has any transactions under section 17 to furnish the 
return referred to in sub-section (2) of section 42, 
and if it does so, the provisions of sub-sections (4) 
and (5) of section 42 shall apply so far as may be to such co-operative bank as 
if it were a scheduled bank. 


Power to require returns 
from co-operative banks. 


45. (1) The Bank shall enter into an agreement with the Imperial Bank of 
India which shall be subject to the approval of the 
Governor-General in Council, and shall be expressed 
to come into force on the date on which this Chapter 
comes into force and to remain in force for fifteen years and thereafter until 
terminated after five years’ notice on either side, and shall further contain the 
provisions set forth in the Third Schedule: 


Provided that the agreement shall be conditional on the maintenance ofa 
sound financial position by the Imperial Bank and that if, in the opinion of the 
` Tentral Board, the Imperial Bank has failed either to fulfil the conditions of the 

igreement or to maintain a sound financial position, the Central Board shall 
make a recommendation to the Governor-General in Council, and the Governor- 
General in Council, after making such further enquiry as he thinks fit, may issue 
instructions to the Imperial Bank with reference either to the agreement or to 
any matter which in his opinion invoives the security of the Government monies 
or the assets of the Issue Department in the custody of the Imperial Bank, and 
in the event of the Imperial Bank disregarding such instructions may declare 
the agreement to be terminated. 


Agreement with the Im- 
perial Bank. 


(2) The agreement referred to in sub-section (1) shall, as soon as may 
be after it is made, be laid before the Central Legislature. 


CHAPTER IV. 


GENERAL PROVISIONS. 


> 


ae 46. The Governor-General in Council shall 
Contribution by Governor- transfer to the Bank rupee securities of the value of 
General in Council to the 
Reserva Mund five crores of rupees to be allocated by the Bank to 
the Reserve Fund. 


47, After making provision for bad and doubtful debts, depreciation in 
assets, contributions io staff and superannuation 
funds, and such other contingencies as are usually. 
provided for by bankers, and after payment out of the net annual profits of a 
cumulative dividend at such rate not exceeding five per cent. per annum on the 
share capital as the Governor-General in Council may fix at the time of the issue 
of shares, a portion of the surplus shall be allocated to the payment of an addi- 
tional dividend to the shareholders calculated on the scale set forth inthe Fourth 


Allocation of surplus. 
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Schedule and the balance of the surplus shall be paid to the Governor-General 
in Council: j 


Provided that if at any time the Reserve Fund is less than the share 
capital, not less than fifty lakhs of rupees of the surplus, or the whole of the 
surplus if less than that amount, shall be allocated to the Reserve Fund. 


48. (1) Notwithstanding anything contained in the Indian Income-tax Act 
eae a from 1922, or any other enactment for the time being in 
Income-tax an super-tax ’ 1 a = 
and provision for deduction fOTCe relating to income-tax or super-tax, the Bank 
at source of income-tax on Shall not be liable to pay income-tax or super-tax on 


dividends. any of its income, profits or gains: 


Provided that nothing in this section shall affect the liability of any 
shareholder in respect of income-tax or super-tax. 


(2) For the purposes of section 18 of the Indian Income-tax Act, 1922, 
and of any other relevant provision of that Aci relating to the Jevy and refund 


of income-tax any dividend paid under section 47 of this Act shall be deemed to 
be “Interest on Securities”. 


} 


49. The Bank shall make public from time to time the standard rate at 
which it is prepared to buy or re-discount bills of ex- 


`- Publication of bank rate. change or other commercial paper eligible for pur- 


chase under this Act. 


50. (1) Not less than two auditors shall be elected and their remuneration 

l fixed at the annual general mecting. The auditors 

Auditors. may be shareholders, but no Director or other officer 

of the Bank shall be eligible during his continuance in office. Any auditor shall 
be eligible for re-election on quitting office. 


(2) The first auditors of the Bank may be appointed by the Central 
Board before the first annual general meeting and, rf so appointed, shal 
hold office only until that meeting. All auditors elected under this section shai, 
severally be, and continue to ačt as, auditors until the first annual general 
meeting after their respective elections: 


Provided that any casual vacancy in the office of any auditor elected under 
this section may be filled by the Central Board. 


51. Without prejudice to anything contained in section 50, the Governor- 

Appointment of special General in Council may at any time appoint the Audi- 

auditors by Government. tor-General or ‘such auditors as he thinks fit to 
examine and report upon the accounts of the Bank, 


52. (1) Every auditor shall be supplied with a copy of the annual balance- 
sheet, and it shall be his duty to examine the same, 
together with the accounts and vouchers relating 
thereto ; and every auditor shall have alist delivered to 
him of all books kept by the Bank, and shall at all reasonable times have access 
to the books, accounts and other documents of the Bank, and may, at the 
expense of the Bank if appointed by it or at the expense of the Governor-Gene- 
ral in Council if appointed by him, employ accountants or other persons to assist 
him in investigating such accounts, and may, in relation to such accounts, 
examine any Director or officer of the Bank. ' 


Powers and duties of 
auditors. : 


(2) The auditors shall make a report tothe shareholders orto the 
Governor-General in Council, as the case may be, upon the annual balance-sheet. 
and accounts, and in every such report they shall state whether, in their opinion,. 
the balance-sheet is a full and fair balance-sheet containing all necessary parti- 
culars and properly drawn up soasto exhibit a true and correct view of the 
state of the Bank’s affairs, and, in case they have called for any explanation or 
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information from the Central Board, whether it has been given and whether it 
is satisfactory. Any such report made to the shareholders shall be read together 
with the report of the Central Board, at the annual general meeting. 


53. (1) The Bank shall prepare and transmit to the Governor-General in 
Council a weekly account of the Issue Department and 
: of the Banking Department in the form set out in the 
Fifth Schedule or in such other form as the Governor-General in Council may, 
by notification in the Gazette of India, prescribe. The Governor-General in 
Council shall cause these accounts to be published weekly in the Gazette of India. 


(2) The Bank shall also, within two months from the date on which the 
annual accounts of the Bank are closed, transmit to the Governor-General in 
Council a copy of the annual accounts signed by the Governor, the Deputy 
Governors and the Chief Accounting Officer of the Bank, and certified by the 
auditors, together with a report by the Central Board onthe working of the 
Bank throughout the year, and the Governor-General in Council shall cause such 
accounts and report to be published in the Gezette of India. 


(3) The Bank shall also, within two months from the date on which the 
annual accounts of the Bank are closed, transmit to the Governor-General in 
Council a statement showing the name, address and occupation of, and the num- 

ber of shares held by, each shareholder of the Bank, 


Agricultural Credit De- 54. The Bank shall create a special Agricultural 
partment. Credit Department the functions of which shall be— 


(a) to maintain an expert staff to study all questions of agricultural 
credit and be available for consultation by the Governor-General in Council, 
Local Governments, provincial co-operative banks, and other banking 
rganisations, 


Returns. 


(b) to co-ordinate the operations of the Bank in connection with agricul- 
ural credit and its relations with provincial co-operative banks and any other 
anks or organisations engaged in the business of agricultural credit. 


55. (1) The Bank shall, at the earliest practicable date and in any case 

within three years from the date on which this Chap- 
Reports by the Bank. ter comes into force, make to the Governor-General 
in Council a report, with proposals, if it thinks fit, for legislation, on the follow- 
ing matters, namely :— 


(a) the extension of the provisions of this Act relating to scheduled 
banks to persons and firms, not being scheduled banks, engaged in British India 
in the business of banking, and 


(b) the improvement of the machinery for dealing with agricultural fin- 
ance and methods for effecting a closer connection between agricultural enter- 
prise and the operations of the Bank. 


(2) When the Bank is of opinion that the international nionetary posi- 
tion has become sufficiently clear and stable to make it possible to determine 
what will be suitable as a permanent basis for the Indian monetary system and 
to frame permanent mfeasures for a monetary standard it shall report its views 
to the Governor-General in Council. 


56. (1) The Local Board of any area may at any time require any share- 
holder who is registered on the register for that area 
Power to require decla- to fyrnishto the Local Board within a specified time, 

ration asto ownership of i 3 dec) é A 
registered shares. ; not being less than thirty days, a declaration, in such 

form as the Cential Board may by regulations prc- 
scribe, giving particulars of all shares on the said register of which he is the 
owner. 


4 
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(2) If it appears from such declaration that any shareholder is not the 
owner of any shares which are registered in his name, the Local Board may 
amend the register accordingly. 


(3) If any person required to make a declaration under sub-section (1) 
fails to make such declaration within the specified time, the Local Boaid may 
make an entry against his name in the register recording such failure and direct- 
ing that he shall have no right to vote, either under section 9 or section 14, by 
reason of the shares registered in his name on that register. 


(4) Whoever makes a false statement in any declaration furnished by 
him under sub-section (1) shall be deemed te have committed the offence of 
giving false evidence defined in section 191 of the Indian Penal Code, and shall 
be punishable under the second paragraph of section 193 of that Code. 


(5) Nothing contained in any declaration furnished under sub-section (1) 
shall operate to affect the Bank with notice of‘any trust, and no notice of any 
trust expressed, implied or constructive shall be entered on the register or be 
receivable by the Bank. 


(6) Until Local Boards have been constituted under section 9 the powers 
of a Local Board under this section shall be exercised by the Central Board in 
respect of any area for which a Local Board has not been constituted. 


57. (1) Nothing in the Indian Companies Act, 1913, shall apply to the 
Bank, and the Bank shall not be placed in liquidation 
save by order of the Governor-General in Council and 
in such manner as he may direct. 


Liquidation of the Bank. 


(2) In such event the Reserve Fund and surplus assets, if any, of the 
Bank shall be divided between the Governor-General in Council and the share 
holders in the proportion of seventy-five per cent. and twenty-five per cent. 
respectively: 


Provided that the total amount payable to any shareholder under this 
section shall not exceed the paid-up value of the shares held by him by more 
than one per cent. for each year after the commencement of this Act subject to 
a maximum of twenty-five per cent. 


58. (1) The Central Board may, with the previous sanction of the Gover- 
nor-General in Council, make regulations consistent 
with this Act to provide for all matters for which 
provision is necessary or convenient for the purpose 
of giving effect to the provisions of this Act. 


(2) In particular and without prejudice 10 the generality of the foregoing 
provision, such regulations may provide tor all or any of the following matters, 
namely :— 


Power of the Central 
Board to make regulations. 


(a) the holding and conduct of elections under this Act, including provi- 
sions for the holding of any elections according to the principle of proportional 
representation by means of the single transferable vote; 


(b) the final decision of doubts or disputes regafding the qualifications 
of candidates for election or regarding the validity of elections; 


(c) the maintenance of the share register, the manner in which and the 
conditions subject to which shares may be held and transferred, and, generally, 
all matters relating to the rights and duties of shareholders; 


(d) the manner in which general meetings shall be convened, the proce- 
dure to be followed thereat and the wanner in which votes may be exercised; 


(e). the manner in which notices may be served on behalf of the Bank 
upon shareholders or other persons ; 
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(f) the manner in which the business of the Central Board shall be tran- 
sacted, and the procedure to be followed at meetings thereof ; 


(g) the conduct of business of Local Boards and the delegation to such l 
Boards of powers and functions ; 


(h) the delegation of powers and functions of the Central Board to the 
Governor, or to Deputy Governors, Directors or officers of the Bank; 


(i) the formation of Committees of the Central Board, the delegation 
of powers and functions of the Central Board to such Committees, and the con- 
duct of business in such Committees ; 


(j) the constitution and management of staff and superannuation funds 
for the officers and servants of the Bank; : 


(k) the manner and form in which contracts binding on the Bank may 
be executed ; 


(I) the provision of an official seal of the Bank and the manner and 
effect of its use; 


(m) the manner and form in which the balance-sheet of the Bank shall 
be drawn up, and in which the accounts shall be maintained ; 


(n) the remuneration of Directors of the Bank; 


(o) the relations of the scheduled banks with the Bank and the returns 
to be submitted by the scheduled banks to the Bank; 


($) the regulation of clearing-houses for the scheduled bank; 


; (q) the circumstances in which, and the conditions and limitations sub- 
ject to which, the value of any lost, stolen, mutilated or imperfect currency note 
of the Government of India or bank note may be refunded; and 


(r) generally, for the efficient conduct of the business of the Bank. 


Qe 
(3) Copies of all regulations made under this section shall be available toy, _. 
the public on payment. B 


Amendment of Act III 59. In the Indian Coinage Act, 1906, for section 
of 1906. 11 the following section shall be substituted, namely :— 


“Il. Gold coins, coined at His Majesty’s Royal Mint in England or 
at any mint established in pursuance of a‘proclamas 
tion of His Majesty asa branch of His Majesty’s 
Royal Mint, shall not be legal tender in British India 
in payment or on.account, but such coins shall be received by the Reserve Bank 
of India at its offices, branches and agencies in India at the bullion value of 
such coins calculated at the rate of 8°47512 grains troy of fine gold per rupee.” 


60. The Indian Paper Currency Act, 1923, the Indian Paper Currency 
(Amendment) Act, 1923, the Indian Paper Currency 
(Amendment) Act, 1925, and the Currency Act, 1927, 


Demonetisation of sove- 
reign and half-sovercign. 


Repeals. 
are hereby repealed. 


61. In sub-section (3) of section 11 of the Indian Companies Act, 1913, 
Amendment of section,l11, after the word “Royal”? the words “Reserve Bank” 
Act VII of 1913. shall be inserted. 


THE FIRST SCHEDULE. 
(See section 4.) 


AREAS SERVED BY THE VARIOUS SHARE REGISTERS. 


I. The WESTERN AREA, served by the BOMBAY Register, shall consist of — 


the Bombay Presidency including Sind, the Central Provinces, Berar, Hyderabad, 
Baroda, Khairpur, the Western India States, the Central India States (including Makrai but 
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excluding Rewah and other States of Bundelkhand and Baghelkhand), the Gujerat States, 
Kolhapur and the Deccan States. 


II. The EASTERN AREA, served by the CALCUTTA Register, shall consist of— 

the Bengal Presidency, Bihar and Orissa, Assam, Sikkim, Manipur, Cooch-Behar, 
Tripura, the Eastern States, Rewah and other States of Bundelkhand and Baghelkhand, and 
the Khasi States. 


II]. The NORTHERN AREA, served by the DELHI Register, shall consist of — 

the United Provinces, Delhi, the Punjab, the North-West Frontier Province, Ajmer- 
Merwara, Baluchistan, Kashmir, the Punjab States excluding Khairpur, the Simla Hill 
States, Dujana, Pataudi, Kalsia, Rampur, Tehri-Garhwal, Benares, the Rajputana States 
including Palanpur and Danta, Gwalior, Khaniadhana, Kalat, Las Bela, Hunza, Nagir, Amb, 


Chitral, Dir, Phulera and Swat. 


IV. The SOUTHERN AREA, served by the MADRAS Register, shall consist of— 
the Madras Presidency, Coorg, Mysore and the Madras States. 


V. The BURMA AREA, served by the RANGOON Register, shall consist of— 
Burma, the Andaman and Nicobar Islands, Bawlake, Kantarawadi, and Kyebogyi. 


THE SECOND SCHEDULE. 
[See section 42 and section 2 (e).] 


SCHEDULED BANKS. 


Ajodhia Bank, Fyzabad. 

Allahabad Bank. 

American Express Company Incorporated. 
Banco National Ultramarino. 

Bangalore Bank. 

Bank of Baroda. 

Bank of Behar. . 

Bank of Chettinad, Madras. 

Bank of Hindustan, Madras. 

Bank of India, Bombay. 

Bank of Mysore. 

Bank of Taiwan. 

Bank of Upper Burma. 

Benares Bank, 

Bengal Central Bank. 

Bhagwan Das & Co, Dehra Dun. 
“Canara Bank. 

Central Bank of India. 

Chartered Bank of India, Australia and 

China. 

Comptoir National d’Escompte de Paris. 
Eastern Bank. 

Grindlay and Company. 

Hongkong and Shanghai Banking Corpora- 

tion 
Imperial Bank of India. 
Imperial Bank of Persia, 


Indian Bank, Madras. 

Industrial Bank of Western India, Ahmeda- 
bad. 

Jalpaiguri Banking and Trading Corporation. 

Karnani Industrial Bank. 

Lioyds Bank. 

Mercantile Bank of India. 

Mitsui Bank, Bombay. 

Muffassil Bank, Gorakhpur. 

National Bank of India. 

National City Bank of New York. 

Nederlandsche Indische Handels-bank. 

Nederlandsche Handel-Maatschappij. 

Nedungadi Bank, Calicut. 

Oudh Commercial Bank. 

People’s Bank of Northern India. 

P. and O. Banking Corporation. 

Punjab and Sind Bank, Amritsar. 

Punjab Co-operative Bank, Amritsar. 

Punjab National Bank, Lahore. 

Simla Banking and Industrial Company. 

Thomas Cook & Sons: ; 

Travancore National Bank, Tiruvaila. 

Union Bank of India, Bombay. 

U. Rai Gyaw Thoo and Co., Akyab. 

Yokohama Specie Bank. 


THE THIRD SCHEDULE. 


(See section 45.) 
PROVISIONS TO BE CONTAINED IN THE AGREEMENT BETWEEN THE RESERVE BANK 
or INDIA AND THE IMPERIAL BANK OF INDIA. / 


1, The Imperial Bank of India shall be the sole agent of the Reserve Bank of India at 
all places in British India where there is a branch of the Imperial Bank of India which was in 
existence atthe commencement of the Reserve Bank of India Act, 1934, and there isno 
branch of the Banking Department of the Reserve Bank of India. 


2. In consideration of the performance at the places referred to in clause 1 by the 


Imperial Bank of India on behalf of the Reserve Bank of India of the functions which the 
Imperial Bank of India was performing on behalf of the Governor-General in Council before 
the coming into force of the Reserve Bankof India Act, 1934, the Reserve Bank of India 
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shall pay to the Imperial Bank of India as remuneration a sum which shall be for the first ten 
years during which this agreement is in force a commission calculated at one-sixteenth of 
one per cent. on the first 250 crores and one thirty-second of one per cent. on the remainder 
of the total of the receipts and disbursements dealt with annually on account of Government 
by the Imperial Bank of India on behalf of the Reserve Bank of India. At the close of the 
said ten years the remuneration to be paid by the Reserve Bank of India to the Imperial Bank 
of India for the performance of these functions shall be revised and the remuneration for the 
ensuing five years shall be determined on the basis of the actual cost to the Imperial Bank of 
India, as ascertained by expert accounting investigation, of performing the said functions. 
‘The remuneration so determined shall thereafter be subject to revision in like manner at the 
end.of each period of five years so long as this agreement remains in force. Ifany dispute 
arises between the Reserve Bank of India and the Imperial Bank of India as to the amount 
of the said remuneration the matter shall be referred for final decision to the Governor-Gene- 
ral in Council who may require from the Imperial Bank such information and may order 
such accounting investigation as he thinks fit. 


3. In consideration of the maintenance by the Imperial Bank of India of branches not 
less in number than those existing at the commencement of the Reserve Bank of India Act, 
1934, the Reserve Bank of India shall, until the expiry of fifteen years from the coming into 
force of this agreement, make to the Imperial Bank of India the following payments, 


namely :— 
(a) during the frst five years of this agreement—nine lakhs of rupees per annum ; 
(b) during the next five years of the agreement—six lakhs of rupees per annum; and 
(c) during the next five years of the agreement—four lakhs of rupees per annum. 
4, The Imperial Bank of India shall not without the approval of the Reserve Bank of 


India open any branch in substitution for a branch existing at the time this agreement comes 
into force, 


THE FOURTH SCHEDULE. a 


(See section 47.) 


SCALE OF ADDITIONAL DIVIDEND PAYABLE TO SHAREHOLDERS, 

A. Tf ihe maximum rate of dividend fixed under section 47 is fve per centum and so 
~ “ong as the share capital of the Bank is five crores of rupees— 

(1) if the surplus does not exceed four crores of rupees—Ni ; 

(2) if the surplus exceeds four crores of rupees— 

(a) out of such excess up to the first one and a half crores of rupees—a fraction equal 
to one-sixtieth ; 

(b) out of each successive additional excess up to one anda half crores of rupees— 
one-half of the fraction payable out of the next previous one and a half crores of excess: 


Provided that the additional dividend shall be a multiple of one-eighth of one per cent. 
on the share capital, the amount of the surplus allocated thereto being rounded up or down 
to the nearest one-eighth of one per cent, on the share capital. 


B. If the maximum rate of dividend fixed under section 47 is below five per centum, 
the said fraction of one-sixtieth shall be increased in the ratio of the difference between six 
and the fixed rate to unity. 


C. When the original share capital of the Bank has been increased or reduced, the said 
fraction of one-sixtieth shall be increased or diminished in proportion to the increase or 
reduction of the share capital. 


THE FIFTH SCHEDULE. 
(See section 53.) 


RESERVE BANK OF INDIA. 
An Account pursuant to the Reserve Bank of Indio Act, 1934, for the week 


ending on the day of Sa 
IssuE DEPARTMENT. 
Liabilities. ; Assets. 
Rs. , , Rs. 

Bank Notes heldin the Banking Depart- A. Gold coin and bullion— 

ment. (a) held ın India _. š : i 
Bank Notes in circulation so y # Q) held outside India » 3 f 

Total Bank Notes issued terling Securities + . x i 


Government of India Notes in circula- a 
tion. - Totalof A , i g 


~- 
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Rs. B. Rupee coin f ; ; r . Rs. 
Government of India rupee securities 
Internal bills of exchange and. other 

commercial paper z 


Total Liabilities . Total Assets 
Ratio of total of A to liabilities per cent. 
Dated the day of 19 
BANKING DEPARTMENT, 
Liabilities. Assets. 
Rs. Rs. 
Capital paid up i wo an y A - Notes o a a g u : 
Reserve Fund ; : : i s Ra coin, 
Deposits— Subsidiary coin 
(a) Government : ' ; ; Bills discounted— 
G Bank Eo A : i (a) Internal 
(c) Others ; ; wi % ; b) External ; re a E 
Bills payable ; pa -% e 3 c) Government of India Treasury 
Other liabilities ‘ $ í . ; Bills ; i ; : i 


Balances held abroad ; : ; ‘ 

Loans and advances to the Government . 
F Other loans and advances ' 

Investments ; 

Other assets 


—— — e 


ap Sn ae 


Dated the day of 19 


THE IMPERIAL BANK OF INDIA (AMENDMENT) ACT, 1934. 





Act No. III or 1934. 
[6th March, 1934.] 


An Act further to amend the Imperial Bank of India Act, 1920, for certain 
pur poses. : 


Wuereas by reason of the constitution of the Reserve Bank of India it 
is expedient further to amend the Imperial Bank of India Act, 1920, in order to - 
modify the control of the Governor-General in Council over the management of 
the Bank, to remove certain restrictions on the transaction of business by the 
Bank, and to provide for an agreement between the Bank and the Reserve 
Bank of India; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called THE IMPERIAL 
ment, Bank oF Inpia (AMENDMENT) Act, 1934. 


(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


2. After clause (+) of section 2 of the Imperial 
Pees oo ¢, Bank of India Act, 1920 (hereinafter referred to as 
s i the said Act), the following clause shall be inserted, 


namely :— 
“ (3) ‘secretary’ and ‘deputy secretary’ mean, respectively, a secretary 
and treasurer and a deputy secretary and treasurer of the Bank.” 


oe. Pee 9, Act 3. Section 9 of ihe said Act is hereby repealed. 
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Amendment of section 10, 4. (1) In sub-section (1) of section 10 of the 
Act XLVII of 1920. said Act,— 


(a) for the words:‘‘the Secretary of State for India in Council” the 
words “the Reserve Bank of India” shall be substituted. 


(b) in clause (+), the words “to act as banker for, and” shall be 
omitted, and after the word “ securities ” the words “ as agent for the Reserve 
Bank of India” shall be inserted; and 


(c) in clause (ii), for the words “the Government” the words “ the 
Reserve Bank of India” shall be substituted. 


(2) Sub-section (2) of the same section shall be omitted. 


F eee 5. In clause (a) of section 12 of the said Act, 
eee eae ’ after the words “at such places” the words “whether 
in India or elsewhere,” shall be inserted. 


6. In sub-section (1) of section 13 of the said Act, after the words “ in 
: India” the words “or elsewhere ” shall be inserted, 
Amendment of section 13, 


and the Explanation after sub-section (2) shall be 
Act XLVII of 1920. Resend 


7. In section 13-A of the said Act, the words “as defined in section 13 ’” 

shall be omitted, and after the words and figures 

eee soo ‘Co-operative Societies Act, 1912,” the words “or 

; any other law for the time being in force in British 
India relating to co-operative societies ” shall be inserted. 


Amendment of section 20, 8. To section 20 of the said Act the following 
Act XLVII of 1920. sub-section shall be added, namely :— 


“ (3) A copy of the principal register of share holders shall be compiled 
vithin 30 days after the date of the first ordinary general meeting in each’ year 
and shall be filed forthwith with the officer performing the duty of regist) ‘ion 
of companies under the Indian Companies Act, 1913.” — 


9, In section 23 of the said Act, the words ‘ with the previous sanction of 
; the Governor-General in Council,’ and the words. 
Peis nyo ade 23, «The Bank inay also, subject to the provisions of this 
Act as to the business to be transacted there, establish 
an office in London,” shall be omitted. 


Arend E A EET 10. In section 24 of ihe said Act, for the word 
mendmenl of section <4, «a ” té : 3 . 
Act XLVII of 1920. oR the word “ Directors ” shall be substi- 


l 11, In section 25 of the said Act, the words 
P e Z5, «with the previous sanction of the Governor-General 
ct 4 in Council,” shall be omitted. 


Substitution of new sec- 
tion for section 28, Act 


12. For section 28 of the said Act the following 


XLVII of 1920. section shall be substituted, namely :— 
Constitution of Central “ 28. (1) The Central Board shall consist of 
Board. the following Directors, namely :— 


(+) the presidents and vice-presidents of the Local Boards established by 
this Act; ; 


(îi) one person to be elected from amongst themselves by the members 
of each Local Board established by this Act; 


(iii) a Managing Director who shall be appointed by the Central Board 
for a period not exceeding five years on such terms as the Central Board may 
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direct, and may be continued in his appointment by the Central Board for such 
further periods not exceeding five yearsin each case as the Central Board 
thinks fit; 

(tv) such number of persons not exceeding two and not being officers of 
the Government as may be nominated by the Governor-General in Council. 
Such persons shall hold office for one year but may be re-nominated ; 
ar (v) a Deputy Managing Director who shall be appointed by the Central 

oard; 


(vi) the secretaries of the Local Boards established by this Act; and 

(vit) if any Local Board is hereafter established under this Act, such 
number of persons to represent it asthe Central Board may prescribe. 

(2) The Directors specified in clauses (v) and (vi) of sub-section (1) 
shall be at liberty to attend all meetings of the Cential Board and to take part in 
its deliberations, but shall not be entitled to vote on any question arising at any 
‘meeting: l 

Provided that the Deputy Managing Director shall be entitled to vote in 
the absence of the Managing Director. 


(3) The Governor-General in Council shall nominate an officer of 
‘Government to attend the meetings of the Central Board, and such officer shall 
-be entitled to attend all meetings of the Central Board and to take part in its 
deliberations but shall not be entitled to vote on any question arising at any 
meeting.” 


Repeal of secti : ; : 
KET oE T aiii 13. Section 30 of the said Act is hereby repealed. 
Amendment of section SI, - 34, In section 31 of the said Act,— 


Act XLVII of 1920. 


(a) in sub-section (1),— 
(i) in clause (b), for the word “ Governors” wherever it occurs, the 
word “ Directors ” shall be substituted, and 


(ii) in clause (c), for the words “the half-yearly balance-sheet” the 
‘words “ the annual and half-yearly balance-sheets”’ shall be substituted; and - 


(b) in clauses (b) and (d) of sub-section (2), for the word “Governors” 
the word “Directors” shall be substituted. 


Amendment of Schedule 15. (1) In Part I of Schedule I to the said Act, 
I, Act XLVII of 1920. the following amendments shall be made, namely :— 


(a) in sub-clause (1) of clause (a), after the words “ Governor-General 
in Council ”, the word “and” shall be omitted, and after the word “ Ceylon ” 
the words “and shares of the Reserve Bank of India” shall be added; 


(b) in sub-clause (iii) of the same clause, after the words “a district 
board” the words “ or a municipal board or committee òr, with the sanction of 
the Governor-General in Council, debentures or other securities for money 
issued under the authority of a Prince or Chief of any Sfate in India ” shall be 
inserted ; 

(c) after sub-clause (ili) of the same clause the following sub-clause 
-shall be inserted, namely = 

“(iji-a) subject to such directions-as may be issued by the Central Board, 
debentures of companies with limited liability whether registered in India or 
elsewhere ;’’; 

(d) after sub-clause (iv) of the same clause the following clause shall 
-be inserted, namely :— i 
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“ (iv-a) goods which are hypothecated to the Bank as security for such 
advances, loans or credits, if so authorized by special directions of the Central 
Board ;’; 


(e) in sub-clause (vi) of the same clause, the words “and debentures ” 
shall be omiited, and for the words “ if so authorised by.any general or special 
directions of the Central Board” the words “ subject to such directions as may 
be issued by the Central Board” shall be substituted; 


(f) in clause (b), for the words “assigned to” the words “pledged, 
hypothecated, assigned or transferred to” shall be substituted, and for the 
words “or assignment” the words “ pledge, hypothecation, assignment or trans- 
fer” shall be substituted ; 


(g) in clause (c), for the words “six months” the words “nine months in 
the case of advances or loans relating to the financing of seasonal agricultural 
operations or six months in other cases” shall be substituted ; 


(h) in clause Me ), the words beginning with the words “payable in India, 
or in Ceylon” and ending with the words “may approve in that behalf” shall be 
omitted ; 


(i) in clause (f), the words “made payable in India, or in Ceylon,” shall 
be omitted ; 


(j) in clause (j), after the word “claims” the following shall be added, 
namely :— 

“ and the acquisition and holding of, and generally the dealing with, any 
right, title or interest in any property, moveable or immoveable, which may be 
the Bank’s security for any loan or advance or may be connected with any such 
security” ; 

(k) to clause (k) the following words shall be added, namely :— 


“ond the entering into of contracts of indemnity, suretyship or guarantee 
Pris specific security or otherwise” ; —- 

(I) in clause (7), for the words “the acting as administrator, executor _ 
or trustee for the purpose of winding up estates” the words “the administration 
of estates for any purpose whether as an executor, trusiee or otherwise” shall 
be substituted ; 


(m) in sub-clause (ili) of clause (1), the words “at the risk of the 
principal” shall be omitted ; 

(n) in clause (m), the words beginning with the words “for the use of” 
and ending with the words “personal needs” shall be omitted ; 

(0) in clause o , the words “ for the purpose of meeting such bills or 
letters of credit,” shall be omitted, and for the words “six months” the words 
‘nine months in the case of bills relating to the financing of seasonal agricultu- 
ral operations or six months in other cases” shall be substituted ; 

(p) in clause (0), the words “in India” shall be omitted ; 

(q) for clause ($) the following clause shall be substituted, namely :— 


“(p) the subsidizing from time to time of [the pension funds of the 
Presidency Banks; and”; and 
(r) in clause (q), after the words “kinds of business” the words “ inclu- 
ding foreign exchange business,” shall be inserted, 


(2) In sub-clause (a) of clause (1) of Part II of the same Schedule, 
after the words “ six months” the words “except as provided in clause (c) 
and clause (n) of Part I” shall be inserted. 


(3) In clause (4) of Part Il of the same Schedule, after the words 
‘negotiable security” the following brackets and words shall be inserted, 
namely :— D 


5 
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“(not being a security in which a trustee may invest trust money under 
section 20 of the Indian Trusts Act, 1882)”, 


and for the words “six months”, in both places where they occur, the fol- 
lowing words shall be substituted, namely :— 


“nine months if a bill drawn for the purpose of financing seasonal agri- 
cultural operations and six months in other cases”. 


16. In regulation 9in Schedule II to the said Act (which Schedule is 
Amendment of regula- hereinafter referred to as the said Schedule), for the 


tion 9, Schedule II, Act words “Central Board” the word “Bank” shall be 
XLVII of 1920. substituted. 


Amendment of regulation 17. In regulation 10 in the said Schedule, after 
10, Schedule II, Act XLVII the words “has a lien” the following shall be inserted 
of 1920. namely —— x 


“or any transfer of shares to any person who is a minor or has been found 
by a Court of competent jurisdiction to be of unsound mind or to or in the name 
of any firm”. 

Substituta Of new fe: 18. For regulation 11 in the said Schedule, the 


gulation for regulation 11, following regulation shall be substituted, namely :— 
Act XLVII of 1920. l 


“11. The executors or administralors of a deceased sole holder of a share, 
the holder of a succession certificate issued under 
Deceased share-holders. Part X of the Indian Succession Act, 1925, in respect 
ot the share, and a person in whose favour a valid instrument of transfer of 
the share was executed by the deceased holder during his lifetime, shall be the 
only persons who may be recognised by the Bank as having any title to the 
share. In the case of a share registered in the names of two or more holders, 
the survivors or survivor, and, on the death of the last survivor, his executors o 
administrators or any person who is the holder of a succession certificate il 
respect of such survivor's interests in the share, and a person in whose favour 
a valid instrument of transfer of the share was executed by such survivor dur- 
ing his lifetime, shall be the only persons who may be recognised by the Bank 
as having any title to the share.” 
Amendment of regula- . s ‘ 
tion 12, Schedule II, Act 19. In regulation 12 in the said Schedule,— 
XLVII of 1920. 

(a) after the word ‘‘share-holder’, where it first occurs, the words “or 
in consequence of a transfer by a deceased share-holder during his lifetime’ 
shall be inserted ; 

(b) after the words “have the right” the words “ subject to the provisions. 
of regulation 10,” shall be inserted; and 

(c) the words beginning with “but the Bank shall” and ending with “be- 
fore the death or insolvency” shall be omitted. 

20. In regulation 19 of the said Schedule, the words “and with the previ- 
ous sanction of the Governor-General in Council” 
, Amendment of regula- shall be omitted, and after the words, “increase or” 
tion 19, Schedule II, Act tl de wih : A 
XLVII of 1920. 1e words “ with the previous sanction of the Gover- 
nor-General in Council,” shall be inserted. 


21. In regulation 23 in the said Schedule, in sub-regulation (1), for the 

PEE ee ai words ‘“‘statement of the affairs” the words “balance- 
encment ot ee, sheet” shall be substituted, and in sub-regulation (2), 

A D Meact XENI “for thé words “a Managing Governor” the words “the 
Managing Director or Deputy Managing Director” 


shall be substituted. 


II oF 1934,] THE IMPERIAL BANK OF INDIA (AMENDMENT) ACT. 35 


Substitution of new regula- 22. For regulation 24 in the said Schedule the 
tion for regulation 24, Sche- following regulation shall be substituted, namely :—- 
dule IT, Act XLVII of 1920. 


“24 (1) The Central Board shall convene a special meeting on the requisi- 

oa tion of any three Directors or of not less than one 
Special meetings. hundred shareholders holding shares whether fully 
paid up or otherwise of the aggregate amount of not less than five hundred thous- 
and rupees, upon which all calls or other sums due have been paid, if such re- 
quisition is signed by the requisitionists and addressed to the Managing Direc- 
tor or Deputy Managing Director and contains a statement of the object of the 


proposed meeting. 


(2) The requisition may consist of several documents in like form, each 
signed by one or more of the requisitionists. 


(3) Sixty days’ previous notice of any such meeting shall be given by 
the Central Board under the hand of not less than three Directors, and such 
notice shall state the purpose for which the meeting is convened and the time 
and place of such meeting, and shall be advertised in the Gazette of India and 
in not less than three daily newspapers, of which one shall be a newspaper 
published in the vernacular: 

Provided that not less than three months’ previous notice shall be thus 
given of any special meeting held for the purpose of increasing or reducing the 
capital of the Bank. 

(4) The place of such meeting shall be the place where the head office of 
the Bank is situated at the time of the meeting. 


(5) If the Central Board does not proceed within 21 days from the date 
of deposit of the requisition referred to in sub-sections (1) and (2) to cause a 
meeting to be called, the requisitionists, or a majority of them in value, may 
themselves call the meeting, but in either case any meeting so called shall be held 
within three months from the date of deposit of the requisition.” 


Amendment of regulation 23. Insub-regulation (2) of regulation 25 in 
25, Schedule II, Act XLVII the said Schedule, for the word “Governors” the word 
of 1920. “Directors” shall be substituted. 


Amendment of regulation 24. In sub-regulation (1) of regulation 26 im 
26, Schedule IT, Act XLVII the said Schedule, for the word “Governor” the word 
of 1920. ‘Director’ shall be substituted. 


Amendment of regulation 25. In regulation 36 in the said Schedule, after 
36, Schedule II, Act XLVII the words “power of authority, ” the following words 
of 1920. shall be inserted, namely :— 


‘or, in the case of a power of attorney previously deposited and regis- 
tered with any local head office, a certificate of the secretary of such local 


head office as to such deposit and registration”. 


26. Inregulation 38in the said Schedule, for the words ‘Governors, 

Amendment of regulation Managing Governors” the words “Directors, the 

38, Schedule II, Act XLVII Managing Director or Deputy Managing Director” 
of 1920. shall be substituted. 


Amendment of regulation 27. Inthe heading to regulation 39 in the said 
39, Schedule II, Act XLVII Schedule, for the word “Governors the word “Direc- 
of 1920. tors” shall be substituted, and in that regulation, — 


(a) in sub-regulation (1), for the word “Governor” the word “Direc- 
tor” shall be substituted, and in the proviso, the words “or appointed” shall 


be omitted ; 
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(6) in sub-regulation (2), for the word “Governor” the word “Director” 
shall be substituted, and in the proviso, for the words, brackets and figures 
“Governor under the provision of clause (4%)” the words, brackets and figures 
“Director under the provision of clause (iv)” shall be substituted, and for the 
words “and the office of a Governor” the words “and the office of a Director” 
shall be substituted ; and 


(c) in sub-regulation (3), for the words “a Local Board or of the Central 
Board and a Local Board” the words “of the same Local Board” shall be 
substituted. 


28. Inthe heading to regulation 40 in the said Schedule, for the word 
POR eRe ere EA “Governors” the word “Directors” shall be substitut- 
40 Sche J ule II Act XLVII ed, and in that regulation, for the word “Governor”, 
of 1920 i where it first occurs, the word “Director” shall be 
l substituted, and for the brackets and words “(other 
than a Governor nominated or appointed by the Governor-General in Council)” 
the brackets and words “(other than a Director nominated by the Goveruor- 
General in Council)” shall be substituted. 


29. In regulation 42in the said Schedule, for the words “a Managing. 

, Governor” wherever they occur, the words “the, 

a seen ao Managing Director or Deputy Managing Director”, 

of 1920. , shall be substituted and for the word “Governors”, 

in both places where it occurs, the word “Directors” 

shall be substituted ; and in sub-regulation (1), for the word “three” the word 

four” shall be substituted, and for the words “at every local head office estab- 
lished by this Act” the following shall be substituted, namely :— 


“at each of the local head offices established at Calcutta, Bombay and 
Madras: 


Provided that not less than four meetings shall be convened by the 
Managing Director or Deputy Managing Director in every year.” 


Amendment of regulation , 30. (1) For sub-regulation (1) of regulation 44 
44, Schedule II, ActXLVII in the said Schedule. the following sub-regulation 
of 1920. shall be substituted, namely :— 


“(1) At the first meeting of the Local Board which takes place after the 
first meeting of the Central Board in each year, the Local Board shall elect from 
among its members a president anda vice-president and the elected Director 
referred to in clause ($i) of sub-section (1) of section 28. They shall continue 
in their respective offices until the first meeting of the Local Board after the 
first meeting of the Central Board in the following year, and, whenever the 
office of president or vice-president or of such elected Director becomes vacant, 
the Local Board shall at its next meeting elect a successor who shall hold office 
for the unexpired portion of the period for which his predecessor was 
appointed.” 


(2) In sub-regulation (2) of the same regulation, after the words “Local 
Board” the words “at all general or special meetings held in the town where 
the Local Board is established” shall be inserted, and in the proviso, for the 
word “themselves” the words “the members of the Local Board present” shall 
be substituted. 


31. In regulations 46, 47 and 48 in the said 
Pigg: ea Ries Schedule, for the words “Governors” and “Governor”, 
Aci XTVIL oe 1920. ’ wherever they occur, the words “Directors” and 


“director” shall be substituted, respectively. 


dment of regulation oe. ee 
49, Schedule II Act XLVII 32. In regulation 49 in the said Schedule,— 


of 1920. 
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(a) in sub-regulation (1), for the word “Governors” the word “Direc- 
tors” shall be substituted, and for the words “a Managing Governor” the words 
K E Director or Deputy Managing Director ” shall be substituted; 
an 


(b) In sub-regulation (5), after the word “secretary” the words “or 
deputy secretary” shall be inserted. 


Amendment of regulation 33. In clause (b) of regulation 50 in the said 
50, Schedule II, Act XLVII Schedule, after the word “servants” the following 
of 1920. shall be inserted, namely :— 


“and to grant gratuities or other financial assistance, either temporary or 
permanent, to widows, children or other dependants of deceased officers or 
servants’. 


34. In regulation 51 in the said Schedule, for the word “Governors” the 
Pe rere Sree ar words “Director and Deputy Managing Director”, and 
51. Schedule Il Act XLVI, 10% the word “officers” the word “employees” shall be 
of 1920. ; substituted, and after the words ‘“‘business of the 
Bank ;” the word “and” shall be omitted and to the 

regulation as so amended the following words shall be added, namely :— 


“and to execute proxies to vote at meetings on behalf of share-holders 
from whom the Bank holds general powers of attorney”. 


Amendment of regulation 35. In regulation 52 of the said Schedule, for 
52, Schedule II, Act XLVII the word “Governor” the word “Director ”’ shall be 
of 1920. substituted. 


36. In regulation 54 in the said Schedule, in sub-regulation (2), for the 

Amendment of regulation Word “Governors” the word “Directors” shall be 

54, Schedule II, Act XLVII substituted, and for sub-regulation (3) the following 
of 1920. sub-regulation shall be substituted, namely:— -——~ 


“(3) The statement of the balance shall contain the particulars and snaa 
be in the form required by section 132 of the Indian Companies Act, 1913, and 
the provisions of that section and of section 136 of the same Act, shall apply to 
the Bank in like manner as they apply to a banking company.” 


Amendment of regulation 


58, Schedule II, Act XLVII 37. In regulation 58 in the said Schedule,— 
of 1920. 

(a) in sub-regulation (1), for the word “Governor” the word “Director” 
shall be substituted ; and 


(b) in the proviso to sub-regulation (2), for the words “a special meet- 
ing shall be called for the purpose of supplying the same” the words “the 
vacancy may be filled by the Central Board” shall be substituted. 


38. In sub-regulation (1) of regulation 60 in 
Amendment of lati t gu gu 
60, Schedule IL, Ace XLVII the said Schedule, for the words “any Governor” the 
of 1920. words “any Director” shall be substituted. 


Insertion of new regula- 39. After regulation 60 in the said Schedule the 
tion 6C-A in Schedule IT, Act following regulation shall be inserted, namely :— 
XLVII of 1920. 


“60-A. Notwithstanding anything contained in this Act or in section 271 of 

sa as the Indian Companies Act, 1913, if the share-holders 

Liquidation. of the Bank pass a special resolution that the Bank 

be wound up voluntarily under the provisions of the Indian Companies Act, 

1913, the Bank shall be wound up in accordance with the provisions of that Act 
with regard to the voluntary winding up of a company: 
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Provided that, for the purposes of this section, no such special resolution 
shall be deemed to have been passed unless at least one-third of the share- 
holders holding at least one-half of the paid-up capital of the Bank for the time 
being be present in person or by proxy anda majority poll by open voting in 
favour of the said resolution and such resolution is thereafter confirmed ya 
majority of the share-holders at a subsequent special meeting held at an interval 
of not less than two months or moce than three months from the date of the 
meeting at which the resolution was first passed.” 

Substitution of new regu- 40. For regulation 62 in the said Schedule the 


lat f i : : 
Schedule IT rer Sean oe following regulation shall be substituted, namely :— 
1920. f 


“62. A share-holder who has no registered address in India and has not 
: supplied to the Bank an address for the giving of 
Absence of registered ad- notices to him shall not be entitled to any notice, not- 
dress, : : s ; : : Fy 
a en eee, eed - withstanding anything contained in this Act. 


41. Notwithstanding any amendment made in the said Act by this Act in 

er . regardto the manner in which the Central Board 

re Conte Becca ofexis- shall be constituted, the Central Board existing at the 

J ae commencement of this Act shall, until it has been 

re-established in accordance with the said Act as amended by this Act, continue 

to transact business and shall have all the powers of the Central Board under 
the said Act as so amended. 


THE WHEAT IMPORT DUTY (EXTENDING) ACT, 1934. 





Act No. IV oF 1934. 





|9th March, 1934. 

An Act further to extend the operation of the Wheat (Import Duty) Act, 1931. 

WHEREAS it is expedient further to extend the operation of the Wheat 
(Import Duty) Act, 1931; It is hereby enacted as follows :— 

1. This Act may be called Tue WHEAT Import 

Duty (EXTENDING) Act, 1934. 

2. In sub-section (3) of section 1 of the Wheat 

Pees eta asec section 1, (Import Duty Act, 1931, for the figures “1934” 
figures “1935” shall be substituted. 


Short title. 


THE INDIAN MEDICAL COUNCIL (AMENDMENT) 
ACT, 1934. 





Act No. V oF 1934. 
[9th March, 1934, 
An Aci to amend the Indian Medical Council Act, 1933 for a certain purpose. 
WHEREAS it is expedient to amend the Indian Medical Council Act, 1933, 
for the purpose hereinafter appearing; It is hereby enacted as follows :— 
1, This Act may be called TuE InpIan MEDICAL 
COUNCIL (AMENDMENT) Act, 1934. 


— 2. To clause (a) of section 2 of the Indian 
A rags * Medical Council Act, 1933 (hereinafter referred to 
as the said Act), the following words shall be added, 


Short title, 


amely :— 
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“and inculdes the University of Rangoon.” 


Aewena 3. To clause (b) of sub-section (1) of section 
mendment of section 3, 3 of the said Act the following brackets and words 
Act XXVII of 1933. 

shall be added, namely :— 


“(or, in the case of the University of Rangoon, the members of the 
Board of Studies in Medicine).” 


THE COTTON TEXTILE INDUSTRY PROTECTION 
(AMENDMENT) ACT, 1934. 





Act No. VI oF 1934. 


— m 


[9th March, 1934. 
An Act further to amend the Cotton Textile Industry (Protection) Act, 1930. 


WHEREAS it is expedient to continue for a further period the protection 
already given to the cotton textile industry in British India, and for that 
purpose further to extend the operation of the duties imposed by the Cotton 
Textile Industry (Protection) Act, 1930; Itis hereby enacted as follows :— 


l 1. This Act may be called THE COTTON TEXTILE 

Short title. INDUSTRY PROTECTION (AMENDMENT) ACT, 1934. 
2. In sub-section (2) of section 2, and in sub-section (2) of section 3 of 
, the Cotton Textile Industry (Protection) Act, 1930, 
An ETN 2 for the figures and words “31st day of March” the 
aati as a l figures and words “30th day ot April’’ shall be 


substituted. 





THE STEEL AND WIRE INDUSTRIES PROTECTIGN 
(EXTENDING) ACT, 1934. 





Act No. VII oF 1934. 


SS 


[9th March, 1934. 


An Act to continue for a further period the provisions made by certain Acts 
for the purpose of fostering and developing the Steel Industry and the 
Wire and Wire Nail Industry in British India. 

WHEREAS it is expedient to continue for a further period the provisions 
made by certain Acts for the purpose of fostering and developing the Steel 
Industry and the Wire and Wire Nail Industry in British India; It is hereby 
enacted as follows :— 

1. This Act may be called THE STEEL AND 
Short title. Wire INDUSTRIES PROTECTION (EXTENDING) ACT, 


1934. 


2. In sub-section (3) of section 2 and in section 3 of the Steel Industry 

i (Protection) Act, 1927, for the words and figures 

gen Acer cr oo 2, 31st day of March, 1934,” the words and figures 
: “31st day of October, 1934,” shall be substituted. 


3. In sub-section (2) of section 2 of the Wire and, Wire Nail Industry 

(Protection Act, 1932, for the words and figures 

omn en section 2 “31st day of March, 1934” the words and figures 
pone ý “31st day of October, 1934” shall be substituted. 
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4. In Item No. 45 and Item No. 46 of the Schedule to the Indian Tariff 

(Ottawa Trade Agreement) Amendment Act, 1932, 

i Pea ooo for the words and figures “31st day of March, 1934” 

a i the words and figures “31st day of October, 1934” 
shall be substituted. 





THE KHADDAR (NAME PROTECTION) ACT, 1934. 





Act No. VIII or 1934, 
[13th March, 1934. 


An Act to regulate the use of the words “Khaddar” and “Khadi” when applied 
as a trade descripiion of woven materials. 


WHEREAS it is expedient to regulate the use of the words “Khaddar” and 
“Khadi” when applied as a trade description of woven materials; It is hereby 
enacted as follows :— 


Short title, extent and 1, (1) This Act may be called THE Kuappar 
commencement. (Name Protection) Act, 1934. 


(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 


(3) This section shall come into force at once, and section 2 shall come 
into force in any province on such date as the Local Government may, by notifi- 
cation in the local official Gazette, appoint in this behalf. 


2. The words “Khaddar” and “Khadi” whether in English or in any Indian 
f vernacular language, when applied to any woven 
Aa 5 ee material shall be deemed to be a trade description 
fon: P- within the meaning of the Indian Merchandise Marks 
Act, 1889, indicating that such material is cloth 

woven on hand-looms in India from cotton yarn handspun in India. 


THE INDIAN FINANCE ACT, 1934. 


Act No. IX or 1934. 
= [29th March, 1934. 


An Act to fix the duty on salt manufactured in, or imported by land into, certain 
parts of British India, to vary certain duties leviable under the Indian Tariff 
Act, 1894, to fix maximum rates of postage under the Indian Post O ffice 
Act, 1598, to fix rates of income-tax and super-tax, further to amend the 
Indian Paper Currency Act, 1923, and to vary the excise duty on silver levia- 
ble under the Silver (Excise Duty) Act, 1930. 


WHEREAS it is expedient to fix the duty on salt manufactured in, or im- 
ported by land into, certain parts of British India, to vary certain duties levia- 
ble under the Indian Tariff Act, 1894, to fix maximum rates of postage under 
the Indian Post Office Act, 1898, to fix rates of income-tax and super-tax, 
further to amend the Indian Paper Currency Act, 1923, and to vary the excise 
duty on silver leviable under the Silver (Excise Duty) Act, 1930; It is hereby 
enacted as follows :— 


1. (1) This Act may be called THE INDIAN 
Short title and extent, Finance Act, 1934. 


(2) It extends to the whole of British India, including British Baluchis+ 
tan and the Sonthal Parganas. 
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2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far 
ee as they enable the Governor-General in Council to 

Fixation of salt duty. impose by rule made under that section a duty on salt 
manufactured in, or imported into, any part of British India other than Burma 
or Aden, be construed as if, for the year beginning on the 1st day of April, 1934, 
they imposed such duty at the rate of one rupee and four annas per maund of 
eighty-two and two-sevenths pounds avoirdupois of salt manufactured in, 
or imported by land into, any such part, and such duty shall, for all the purposes. 
of the said Act, be deemed to have been imposed by rule made under that 
section. 


Amendments of Schedule 3. (1) In the Second Schedule to the Indian 
Il and Schedule III- to Act Tariff Act, 1894,— 
VIII of 1894, 


(a) for Item No. 37-A the following item shall be substituted, namely :— 
037 -A CIGARETTES. Ad valorem 25 per cent. and in 
addition either eight 
rupees and two annas 
per thousand or three 
rupees and four annas 
per pound, whichever is- 

higher”; 
(b) in Item No. 43 BB, for the words “Six annas” in the fourth column 

the words “Five annas” shall be substituted; and 


(c) for Item No. 221 the following item shall be substituted, namely :— 
«221 Topacco— Pound Rs. 3-4-0 | ite Rs. 2-12-0” 
unmanti- 
factured. | 
(2) In the Third Schedule to the Indian Tariff Act, 1894, for the heading 
“HIDES AND SKINS” the heading “SKINS” shall be substituted, and in Item 
No. 3 the words ‘Hines and” shall be omitted. 


(3) Notwithstanding anything contained in section 4 of the Indian Fin- 
ance Act, 1931, or in section 4 of the Indian Finance (Supplementary and 
Extending) Act, 1931, the additional duties imposed by those sections shall not 
be levied on any article chargeable with duty under Item No. 37-A of the 
Second Schedule to the Indian Tariff Act, 1894, as amended by this section. 


(4) Notwithstanding anything contained in section 4 of the Indian Fin- 
ance (Supplementary and Extending) Act, 1931, the additional duty imposed 
by that section shall not be levied on any article chargeable with duty under Item 
No. 43-BB of the Second Schedule to the Indian Tariff Act, 1894, as amended 
by this section. 


4, For the year beginning onthe Ist day of April, 1934, the Schedule 

contained in the First Schedule to this Act shall be 

Inland postage rates. inserted in the Indian Post Office Act, 1898, as the 
First Schedule to that Act. 


5. (1) Income-tax for the year beginning on the Ist day of April, 1934, 
shall be charged at the rates specified in Part I of the 
p as and super- Second Schedule, increased in each case, except in 
` the case of total incomes of less than two thousand 
rupees, by one-fourth of the amount of the rate. 
(2) The rates of super-tax for the year beginning on the lst day of 
April, 1934, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one-fourth of the amount of the rate. 
(3) For the purposes of the Second Schedule “total income” means total 
income as determined for the purposes of income-tax or super-tax, as the case 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922. 


6 
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(4) For the purpose of assessing and collecting income-tax on total in- 
comes of less than two thousand rupees the Indian Income-tax Act, 1922, shall 
be deemed to be subject to the adaptations set out in Part III of the Second 
Schedule. 


; 6, In sub-section (7) of section 19 of the Indian 
io of section 19, Paper Currency Act, 1923, for the figures ‘1934’ the 
figures “1935” shall be substituted. 


7. (1) In sub-section (1) of section 3 of the Silver (Excise Duty) Act, 
: ; 1930, for the words “six annas” the words “five annas” 
Excise duty on silver. shall be substituted. 


(2) In section 5 of the Indian Finance (Supplementary and Extending) 
Act, 1931,— 


(a) for the words “kerosene or silver” the words “or kerosene” shall 
be substituted; and 


(b) the words, brackets and figures “or under the Silver (Excise 
Duty) Act, 1930,” shall be omitted. 
SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898. 
[See Section 4.] 
“THE FIRST SCHEDULE. 
INLAND Postace RATES. 
[See Section 7.] 


Letters. 
For a weight not exceeding half a tola ar s .. One anna. 
Fora weight exceeding half a tola but not exceeding two and a half tolas.. One anna and 
three pies. 

For every two and a half tolas, or fraction thereof, exceeding two and a One anna and 
half tolas. ne ie three pies. 
Postcards. 

Single a da Sus is .- Nine pies. 
Reply Ja fi as ii .. One and a half 
annas, 
Book, Pattern and Sample Packets. 
For the first five tolas or fraction thereof T id .. Nine pies. 
For every addition five tolas or fraction thereof in excess of five tolas .. Six pies. 
Regtstered Newspapers. 
For a weight not exceeding eight tolas 7 Si .. Quarter of an 
anna. 
For a weight exceeding eight tolas and not exceeding twenty tolas ..» Half an anna. 
For every twenty tolas, or fraction thereof, exceeding twenty tolas .. Half an anna. 
Parcels. 
For a weight not exceeding twenty tolas adhe sty .. Two annas, 
For a weight exceeding twenty tolas and not exceeding forty tolas .. Four annas. 
For every forty tolas, or fraction thereof, exceeding forty tolas .. Four annas.” 
SCHEDULE II. 
[See Section 5.] 
PART I. 
RATES OF INCOME-TAX. 
A. In the case of every individual, Hindu undivided family, unregistered 
firm and other association of individuals not being a registered firm 
or a company— Rate. 
(1) When the total income is Rs, 1,000 or upwards, but is less than Two pies in the 
Rs. 1,500  .. | he T ae rupee. 
(2) When the total income is Rs. 1,500 or upwards, but is less than Four pies in the 


Se 2, a 7 bs P rupee. 
(3) When the totalincome is Rs. 2,000 or upwards, but is less than Six pies in the 
i es a rupee. 


ax oF 1934.] THE INDIAN FINANCE ACT. 


(4) When B o income is Rs. 5,000 or upwards, butis less than 

Rs. 10, D T T = 

(5) When the total income is Rs. 10,000 or upwards, but is less than 
Rs. 15 


(6) When the total income is Rs 15,000 or upwards, but is Jess than 
Rs. 20,000 i Ks s 


(7) When the total income is Rs. 20,000 or upwards, but is less than 
Rs. 30,000 re Sa 9 Bs 


(8) When the total income is Rs. 30,000 or upwards, but is less than 
l Rs. 40,000 - 2 G 


(9) When the total income is Rs. 40,000 or upwards, but is less than 
Rs. 1,00,000 .. si gi aa 


(10) When the total income is Rs. 1,00,000 or upwards 


B. In the case of every company and registered firm, whatever its total 
income .. i is ad 


PART II. 
RATES OF SUPER-TAX. 


In respect of the excess over thirty thousand rupees of total income— 
(1) in the case of every company— 


(a) in respect of the first twenty thousand rupees of such excess. 
(b) for every rupee of the remainder of such excess Be 


(2) (a) in the case of every Hindu undivided family— 
(i) in respect of the first forty-five thousand rupees of such 
excess a ae oe i 
(ii) for every rupee of the next twenty-five thousand rupees of 
such excess .. ag re es 


(b) inthe case of every individual, unregistered firm and other 

association of individuals not being a registered firmor a 
company— 

(1) for every rupee of the first twenty thousand rupees of such 

excess ot Me > ga 

(ii) for every rupee of the next fifty thousand rupees of such 

excess : sa ws es 


(c) in the case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not 
being a registered firm or a company— 

(i) for every rupee of the next fifty thousand rupees of such 
excess es i RP Be 


(ii) for every rupee of the next fifty thousand rupees of such 
excess sa ie Ss i 


(ii) for every rupee of the next fifty thousand rupees of such 
excess fu i s5 


(iv) for every rupee of the next fifty thousand rupees of such 
excess : F T 2 


(v) for every rupee of the next fifty thousand rupees of such 
excess be i ie 


(vi) for every rupee of the next fifty thousand rupees of such 
excess ae A n bn 


(vii) for every rupee of the next fifty thousand rupees of such 
excess a ka aes ea 


(vist) for every rupee of the next fifty thousand rupees of such 
excess as se 
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Nine pies in the 
rupee 

One anna in the 
rupee. 

One anna and 
four ples in 
the rupee. 

One anna and 
seven pies in 
the rupee. 

One anna and 
eleven pies in 
the rupee. 

Two annas and 
one piein the 
rupee. 

Two annas and 
two pies in the 
rupee. 

Two annas and 
two pies in the 
rupee. 


Rate. 
Nil. 


One annain the 
rupee. 


Nil. 

One anna and 
three pies in 
the rupee. 


Nine pies in the 
rupee, 

One anna and 
three pies in 
the rupee. 


One anna and 
nine pies in 
the rupee. 

Two annas and 
three pies in 
the rupee. 

Two annas and 
nine pies in 
the rupee. 

Three annas 
and three pies - 
in the rupee. 

Three annas 
and nine pies 
ın the rupee. 

Four annas and 
three pies in 
the rupee. 

Four annas and 
nine pies in 
the rupee. 

Five annas and 
three pies in 
the rupee. 
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(t+) for every rupee of the next fifty thousand rupees of such Five annas and 


excess nine pies in 

the rupee, 
(+) for every rupee of the remainder of such excess -. Six annas and 
three pies in 

the rupee. 


PART III. 


ADAPTATIONS OF THE INDIAN INCOME-TAX ACT, 1922, TO PROVIDE FOR THE SUMMARY ASSESS- 
MENTS OF INCOME-TAX ON TOTAL INCOMES OF LESS THAN Rs. 2,000, 


1. The Income-tax Officer may, save where he has served a notice under sub-section 
(2) of section 22 of the Indian Income-tax Act, 1922, make a summary assessment of the 
income of an assessee to the best of his judgment, and shall serve on the assessee a notice of 
demand in a form to be prescribed by the Central Board of Revenue; and such notice shall 
be deemed to bea notice of demand under section 29 of that Act. 


2. Any assessee in respect of whom such summary assessment has been made may, 
within thirty days of receipt of the notice of demand, make an application to the Income-tax 
Officer for the cancellation or revision of the assessment, and the [ncome-tax Officer shall, 
after examining any accounts and documents and hearing any evidence which the assessee 
may produce, and such other evidence as the Income-tax Officer may require, determine, by 
order in writing, the amount of the tax, if any, payable by the assessee, and such determi- 
nation shall be final: 


i Provided that, if any assessee making such application files therewith a return of his 
income under sub-section (2) of section 22 of the Indian Income-tax Act, 1922, the applica- 
tion shall be deemed to be a return under that sub-section and shall be dealt with accordingly. 


3. A copy of an order under paragraph 2 shall be served on the assessee to whom it 
Beat ae ora be deemed to bea notice of demand under section 29 of the Indian Income- 
tax Act, ; 


4. The above procedure shall apply also to the assessment and collection during the 
financial year 1934-35 of incomes of Rs. 1,000 and upward and less than Rs. 2,000 which have 
escaped assessment in the financial year 1933-34. 





THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) ACT, 1934. 
Act No. X oF 1934. 


[29th March, 1934. 


An Act further to extend the operation of the Salt (Additional Import Duty) 
Act, 1931. 


WHEREAS it is expedient further to extend the operation of the Salt 
(Additional Import Duty) Act, 1931; It is hereby enacted as follows :— 


1. This Act may be called THe SALT ADDI- 
TIONAL Imporr Duty (EXTENDING) Act, 1934. 


2. In sub-section (3) of section 1 of the Salt (Additional Import Duty} 

Act, 1931 (hereinafter referred to as the said Act), 

Amendment of section 1, for the words and figures “the 31st day of March. 

UR R 1934” the words and figures “the 30th day of April, 
1935” shall be substituted. 


3. In sub-section (4) of section 5 of the said Act, for the words “fifty- 

f section 5 TOUT rupees twelve annas,” in both places where the 

amendment of section > Words occur, the words “fifty rupees” shall be sub- 
l stituted. 


Short title. 
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THE INDIAN STATES (PROTECTION) ACT, 1934. 





Act No. XI or 1934. 


[20th April, 1934. 


An Act to protect the Administrations of States in India which are under the 
suzerainty of His Majesty from uctivities which tend to subveri, or to excite 
disaffection towards, or to obstruct such Admuintstrations. 


WHEREAS it is expedient to protect the Administrations of States in 
India which are under the suzerainty of His Majesty from activities which tend 
to subvert, or to excite disaffection towards, or to obstruct such Administra- 
tions; Ít is hereby enacted as follows :— 


Short title, extent and 1. (1) This Act may be called Tse INDIAN 
commencement. STATES (Protection) Act, 1934. 


(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 


_ (3) This section and sections 2 and 3 shall comeinto force at once; the 
remaining sections of this Act shall come into force inany district or area only 


when and for such time as the Local Government, by notification in the local 
official Gazette, directs. 


ee i 2. Whoever, within or without British India, 

nspiracy to overawe : s À 

A aoe tration of a State COmSpires to overawe, by means of criminal force or 

an Tadia. the show of criminal force, the Administration of any 
_ State in India, shall be punished with imprisonment 

which may extend to seven years, to which ‘fine may be added. 


3. The Indian Press (Emergency Powers) Act, 
Application of Act XXIII 1931, as amended by the Criminal Law Amendment 
of 1931. Act, 1932, shall be interpreted— 


(a) as if in sub-section (1) of section 4 of the Act, after clause (4) the 
following word and clause were inserted, namely :— 


“or 


(j) to bring into hatred or contempt or to excite disaffection towards the 
Administration established in any State in India” ; 


(b) as if in Explanation 2 and Explanation 3 to the said sub-section, 
after the word “Government” the words “or Administration”, and after the 
letter and brackets “(d)” the words, letter and brackets “or clause (j)’’ were 
inserted; and 


(c) as if after Explanation 4 to the said sub-section the following Expla- 
nation were inserted, namely :— 


“Explanation 5.—Statements of fact made without malicious intention 
and without attempting to excite hatred, contempt or disaffection shall not be 
deemed to be of the nature described in clause (j) of this sub-section” ; 
and any power which might, by reason of such insertions but not otherwise, be 
exercised by the Local Government under that Act if so altered, may also 
be exercise by the Governor-General in Council; and for the purpose of the 
exercise by the Governor-General in Council of such powers, the Act shall be 
interpreted as if references to the Local Government were references to the 
Governor-General in Council and as if to sub-section (1) of section 23 the fol- 
lowing proviso were added, namely :— 
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“Provided that an application under this section against an order made 
by the Governor-General in Council under any of the sections therein specified 
except section 19 shall lie tothe High Court for the local area in which any 
security required under this Act from the printing press or newspaper concern- 
ea was deposited or to be deposited.” * 


4. (1) When a District Magistrate or in a Presidency-town the Chief 
ae Presidency Magistrate is of opinion that within his 
ee to prohibit assem- jurisdiction attempts are being made to promote as- 
= semblies of persons for the purpose of proceeding 
from British India into the territory of a State in India and that the entry of 
such persons into the said territory or their presence therein is likely or will tend 
to cause obstruction to the Administration of the said State or danger to human. 
life or safety or a disturbance of the public tranquillity or a riot or an affray 
within the said territory, he may, by order in writing stating the material facts 
of the case, prohibit within the area specified in the order the assembly of five 
or more persons in furtherance of the said purpose. 


(2) When an order under sub-section (1) has been made, and for so: 
long as it remains in force, any assembly of five or more persons held in contra- 
vention of the order shall be an unlawful assembly within the meaning of 
section 141 of the Indian Penal Code, and the provisions of Chapter VIII of 
the Indian Penal Code and of Chapter IX of the Code of Criminal Procedure, 
1898, shall apply accordingly. 


(3) An order under sub-section (1) shall be notified by proclamation, 
published in the specified area in such places and in such manner as the Magis- 
trate may think fit, and a copy of such order shall be forwarded to the Local 
Government. 


(4) No order under sub-section (1) shall remain in force for more than 
two months from the making thereof, unless the Local Government, by notifi- 
cation in the local official Gazette, otherwise directs. 


5. (1) Where, in the opinion of a District Magistrate or in a Presidency- 
ee town the Chief Presidency Magistrate, there is sufi- 
Power to issue directions cjeni ground for proceeding under this section and 
prohibiting certain acts, : À 5 i ; 
immediate prevention or speedy remedy is desirable, 
such Magistrate may, by written order stating the material facts of the case and 
served in the manner provided by section 134 of the Code of Criminal Proce- 
dure, 1898, direct any person to abstain from a certain act if such Magistrate 
considers that such direction 1s likely to prevent or tends to prevent obstruction 
to the Administration of a State in India or danger to human life or safety or a 
disturbance of the public tranquillity or a riot or an affray within the said 
State. 
(2) An order under sub-section (1) may, in cases of emergency or in 
cases where the circumstances do not admit of the serving in due time of a 
notice upon the person against whom the order is directed, be passed ex parte. 


(3) An order under sub-section (1) may be directed to a particular in- 
dividual, or to the public generally. 


(4) A District Magistrate or Presidency Magistrate’may, either on his 
own motion or on the application of any person aggrieved, rescind or alter any 
order made under sub-section (L) by himself or by his predecessor in office. 

(5) Where such an application is received, the Magistrate shall afford to- 
the applicant an early opportunity of appearing before him either in person or 
by pleader and showing cause against the order; and if the Magistrate rejects 
the application wholly or in part, he shall record in writing his reasons for so 
doing. 
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(6) No order under sub-section (1) shall remain in force for more than 
two months from the making thereof unless the Local Government, by notifi- 
cation in the local official Gazette, otherwise directs. 


6. (1) Whoever wilfully disobeys or neglects to comply with any direction 
contained in an order made under sub-section (1) of 
section 5, or in such order as altered under sub- 
section (4) of that section, shall be punishable with 
imprisonment which may extend to six months, or with fine, or with both. 

(2) An offence under this section shall be an offence for which a police- 
officer may arrest without warrant. 


Penalty for disobeying 
order under section 5. 


7. No Court shall take cognizance of any offence punishable under 
section 2 unless upon complaint made by order of, or 
under authority from the Governor-General im 
Council or the Local Government. 


Cognizance of offences 
under section 2 by Courts. 


THE INDIAN TARIFF (TEXTILE PROTECTION) AMENDMENT 
ACT, 1934. 


Act No. XII or 1934. 


[26th April, 1934, 
An Act further to amend the Indian Tariff Act, 1894, for certain purposes. 


WHerEAs it is expedient further to amend The Indian Tariff Act, 1894, 
for the purpose of atfording protection to the sericultural industry and to the 
cotton and silk textile industries in British India and for certain other purposes; 
It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called THE INDIAN TARIFF 
ment. (TEXTILE PROTECTION) AMENDMENT Act, 1934. 


(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 


2. The amendments specified in the Schedule to 
Amendment of the on this Act shall be made in the Second Schedule to the 
Schedule, Act VIII of 1 . Indian Tariff Act, 1894. 


3. Notwithstanding anything contained in section 4 of the Indian Finance 
Act, 1931, or in section 4 of the Indian Finance (Sup- 

Bar of operation of the plementary and Extending) Act, 1931, the additional 
Iadan Finan e Ace i duties imposed by those To Tal not i Maaar 
7 * collected on any article chargeable with duty under 
(Sunplemen ogy and Exte- Trem No. 43C, 47, 157A, 157B, 158, 158A, 158B, 
158C, 158D, 158E, 158F, 158G, 158H, 158J, 158K, 

158L, 158M, 158N or 1580 of the Second Schedule to the Indian Tariff Act, 


1894, as amended by section 2 of this Act. 


4. The amendments made by section 2 shall have 
Duration. effect only up to the 31st day of March, 1939. 
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THE SCHEDULE. 


(See Section 2.) 
Amendments to the Second Schedule to the Indian Tariff Act, 1894. 


J. Item No. 24C shall be omitted. 


2. InItem No. 43C, for the entry in the fourth column, the figures and words “25 per 
cent. ad valorem or 3 annas per pound, whichever is higher” shall be substituted. : 


3. Items Nos. 43D, 44, 45 and 45A shall be omitted. 
4. After Item No. 46D the following item shall be inserted, namely :— 
“47 | STARCH AND FARINA .. .. | Advalorem. | 15 per cent.” 


5. In Item No. 78, the words “Silk waste, and raw silk including cocoons, shall be 
omitted. 


6. For Item No. 100 the following item shall be substituted, namely :— 


4100 YARNS AND TEXTILE FABRICS, that is to say :— 

Cotton thread other than sewing or darning thread. 

Flax, twist and yarn. 

Hemp manufactures. 

Jute, twist and yarn, and jute manufactures, excluding second-hand or used 
gunny bags or cloth. 

Blankets and rugs ae than floor rugs), excluding blankets and rugs made 
wholly or mainly from artificial silk. 

Fabrics not otherwise specified, containing not more than 10 per cent. silk or 
10 per cent. artificial silk or 10 per cent. wool or 50 per cent. cotton.” 


7. Item No. 133 with the heading thereof shall be omitted. 
8. After Item No. 157 the following heading and items shall be inserted, namely :— 


i “TEXTITLE MATERIALS. 
157 A |SK, RAW (excluding silk waste and |4d valorem. |25 per cent. plus 14 annas per 
noils), and silk cocoons. ound. 
157 B ISLAK WASTE AND NOLS sk .. |Ad valorem. |25 per cent.” 


9. For Item No. 158 the following items shall be substituted, namely :— 


«158 [COTTON TWIST AND YARN, and cotton ; 
sewing or darning thread— | 


(4) of counts above 50’s— 
(a) of British manufacture .. |Add valorem. |5 per cent. 
(b) not of British manufacture. |Add valorem, |6} per cent. 
(1i) of counts 50’s and below— 


(a) of British manufacture .. |4d valorem. |5 per cent. or lf annas per 
pound, whichever is higher. 


(b) not of British manufacture. |Ad valorem. |6} per cent or 1f annas per 
pound, whichever is higher. 
158 A |SILK YARN including thrown silk |4d valorem. |25 per cent. plus 14 annas per 
warps but excluding sewing thread pound. 
and yarn spun from silk waste or 
noils. ® 
158 B [SILK YARN spun from waste or noils |Ad valorem. |25 per cent. 
and silk sewing thread. 
158 C |Corron FABRICS not otherwise speci- 
fied, containing more than 90 per 
cent. of cotton— 
(1) Grey piece-goods (excluding 
bordered grey chadars, dhoties, 
saris and scarves)— 
(a) of British manufacture .. |dd valorem. |25 per cent. or 44 annas per 
pound, whichever is higher. 
(b) not of British manufacture. |Ad valorem. |50 per cent. or 54 annas per 
(ti) Cotton piece-goods and fab- pound, whichever is higher. 
rics not otherwise specified— 
(a) of British manufacture .. |4d valorem. |25 per cent. 
(b) not of British manufacture. |Ad valorem, \50 per cent. 
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Plat e aah ae 96. For section 175 of the said Act, the follow- 
ras ror Tof 1908. ing section shall be substituted, namely :— 


“175. Any Collector specially empowered by the Local Government in this 
behalf may, on application or of hisown motion cor- 
Correction I al ees rect a clerical or arithmetical mistake in any record- 
and-accidental mises) of-rights or any error arising therein from any 
accidental slip or omission: 
Provided that no such correction shall be made until reasonable notice 
has been given to the parties concerned to appear and be heard in the matter.” 


_ Substitution of new sec- 97. For section 176 of the said Act, the follow- 
tion for section 176, Madras . . : ; 
Act I of 1908. ing section shall be substituted, namely :— 


; “176. Subject to the provisions of sections 171 to 175, all rents settled 
f under sections 168 to 170 and entered in a record-of- 
ae plates rights finally published under sub-section (3) of 
sections T6810 170: section 170, shall be deemed to have been correctly 
settled and to be fair and equitable rent within the 


meaning of this Act.” 


98. (1) In section 177 of the said Act, for the words ‘the final order or 

decision fixing the rent’ the words and figures ‘ the 

Py irae eens 1908 177, sanction by the confirming authority under sub- 
l section (2) of section 170’ shall be substituted. 

(2) To the same section, the following provisos shall be added, 
namely :— 

“ Provided that the settlement shall take effect in respect of all holdings 
in a single village or where the arca in respect of which the settlement is effected 
is less than a village, in respect of all holdings in such area in the same revenue 
year: 

Provided further that nothing in this section shall be deemed to apply to 
an enhancement or reduction of rent ordered under sections 171, 172, 173 or 
175.” 

nPE AT oe E 99. In sub-section (1) of section 178 of the 
EUNN said Act, for the words ‘suit or proceeding’, the 
178, Madras Act I of 1908. words ‘suit, application or proceeding’ shall be substi- 
tuted. l 
PE "e 100. In the proviso to section 179 of the said 
MEndmen -Q5 957 Act, for the,words ‘ a right of which he is in posses- 
Be! ' nace ape oad 

179, Madras Act I of 190 sion’ the words ‘his right” shall be substituted. 


Amendment of section 101. In sub-section (1) of section 180 of the 
180, Madras Act I of 1908 = said Act— 


. (i) the words ‘ When the preparation of a record-of-rights under this 
chapter has been directed or undertaken’ shall be omitted; and 

(ii) for the words ‘ the expenses incurred by the Government in carry- 
ing out the provisions of this chapter’ the words ‘The expenses incurred in 
carrying out any of the provisions of this Chapter’ shall be substituted. 


Substitution of new sec- 102. For section 181 of the said Act, the follow- 
re a B 181, Madras ing section shall be substituted, namely :-— . 


m l ; a “181. A landholder shall be at liberty to convert 
nversion of private his private land into ryoti land and confer ocoupancy 
Tand into ryoti land. right in land so converted.” 3. ee 


M7 5 


w 
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103. In sub-section (2) of section 183 of the said Act, the words ‘or in 

; any decree which is proved to his satisfaction to have 

‘ee of 1008. been obtained by collusion or fiaud’ and the words 

; and figures ‘ of the nature described in section 185” 
shall be omitted. 


104. In section 185 of the said Act, the words ‘ Provided that all land 

. which is proved to have been cultivated as private 

T ee ee land by the landholder himself, by his own servants. 

ici ‘or by hired labour with his own or hired stock for 

twelve years immediately before the commencement of this Act, shall be deemed 
to be the Jandholder’s private land’ shall be omitted. 


fice fer tection 186 Madras , _ 105. For section 186 of the said Act the follow- 
Act I of 1908. ing section shall be substituted, namely :— 


“186. (1) (a) If the District Collector on the application of a landholder, 

sea is satisfied after giving notice to the ryot or 

3 heya ee pu iciae inamdar, as the case may be, and making such inquiry 

other purposes. as he thinks fit, that the landholder is desirous of 

acquiring any land within the limits of his estate in 

the occupation of a ryot or an inamdar, for some reasonable and sufficient 

purpose having relation to the good of the holding, if any, of which such land 

forms part or of the estate, including the use of the land as building ground or 

for any religious, educational, communal or charitable purpose or for the 

opening and working of mines or for the purpose of a tank or of supply, 

drainage, surplus or irrigrtion channels, he may grant a certificate to the 

landholder specifying the land and stating that the purpose for which the land- 
holder disires to acquire it 1s reasonable and sufficient. 


The District Collector’s certificate with regard to the reasonableness and 
sufficiency of the purpose for which any land is required by the landholder shal!’ 
be final and shall not be open to question in any Civil Court. 


(b) The Local Government may, on application by the landholder and 
on the production by him of a certificate of the district Collector under clause- 
(a) inrespect of any land and subject to his, depositing the probable 
cost of the acquisition as estimated by the District Collector and fulfilling such 
other conditions as may, by general or special order, be laid down by the Local 
Government in this behalf, direct the District Collector to take order forthe 
acquisition of the interest of the ryot or inamdar in such Jand under the -Land 
Acquisition Act, 1894. Thereupon the provisions of that Act shall subject to 
the modification specified in sub-section (2), apply as if such interest were land’ 
within the meaning of the said Act and the Local Government had directed the 
District Collector to take order for the acquisition of the same under section 7 
of the said Act. 


If the cost of the acquisition including all charges incidental thereto,- 
exceeds the amount deposited, the landholder shall pay such excess and if such. 
cost is less than the amount deposited, the difference shall be refunded to him. 
The interest acquired shall be transferred to the landholder on payment by him;. 
in full, of the cost of acquisition. 


(2) Where the land has been acquired for the opening and working of 
mines and the ryot or inamdar has any right in the minerals, the compensatiom 
awarded to him shall include compensation for such right.” 

Amendment of section 106. In sub-section (1) of section 187 of the said’ 
187, Madras Act I of 1908. Act— 


(+) for the words ‘an occupancy ryot’ wherever they occur, the words. 
‘a ryot’ shall be substituted ; 
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(ii) in clause (c), for the words and figures ‘sub-section (2) of section 
ee the words and figures ‘sub-section (3) of section 32’ shall be substituted; 
an 

(iii) in clause (e), for the words ‘sue for a commutation of rent,’ the 
words ‘apply for commutation of rent’ shall be substituted. 


Repeal of section 188, 107. Section 188 of the said Act shall be omit- 
Madras Act I of 1908. ted. 


180 Macrae Act n Secon 108. In section 189 of the said Act— 


(+) for sub-section (1) the following sub-section shall be substituted, 
namely :— 


“(1) A District Collector or Collector hearing suits or applications of 
the nature specified in Parts A and B of the Schedule and the Board of Reve- 
nue or the District Collector exercising appellate or revisional jurisdiction 
therefrom shall hear and determine such suits or applications or exercise such 
jurisdiction as a Revenue Court. 

No Civil Court in the exercise of its original jurisdiction shall take cogni- 
zance Of any dispute or matter in respect of which such suitor application 
might be brought or made” ; 

(ii) in sub-section (2), for the words and figure ‘Decrees and orders 
passed under sub-section (1), the words and figure ‘Decrees and orders passed 
in the suits and applications referred to in sub-section (1)’ shall be substituted ; 
and 

(1%) after sub-section (3) the following sub-section shall be added, 
namely :— 

“(4) The decision of a Civil Court on any matter falling within its juris- 
diction shall be binding on the parties thereto and persons claiming under them 
in any suit or proceeding before a Revenue Court or an appellate or revisional 
authority in which such matter may be in issue between them.” 


Anen P 109. (1) Sub-section (2) of section 190 of 
190, Ma ee I of 1908, the said Act shall | be omitted and sub-section (1) 
renumbered as section 190. 


(2) In the section as so renumbered, for the words and figures ‘an appli- 
cation under section 15 or a suit under section 40’ the words and figures ‘an 
application under section 15, section 25, sub-section (3) of section 32, section 40 
or sub-section (2) of section 42’ shall be substituted. 


Pe er k 110. In section 191 of the said Act, the words. 
mengment 02 of ion ‘excluding the time occupied in obtaining a copy of 
191, Madras Act I of 1908. such order or decree’ shall be omitted. 


Substitution of new sec- 111. For section 192 of the said Act, the follow- 
tion for section 192, Madras ing section shall be substituted, namely :— 
Act I of 1908. : 


“192. (1) The Local Government may from time to time make rules 

Seka consistent with this Act declaring that any provisions 

ep E foe = of the Code of Civil Procedure, 1908, shall not apply 

proceedings under Act. to suits, applications, appeals or other proceedings 

under this Act, in any Civil or Revenue Court or to 

any specified classes of such suits, applications, appeals or proceedings or shall 
apply to them subject to modifications and additions specified in the rules, 


(2) Subject to any rules so made and subject also to the other provisions 
of this Aci and the following modifications and addjtions, the provisions of the 
Code of Civil Procedure, 1908, shall apply to all such suits, applications, appeals 
and proceedings so far as they are not inconsistent therewith :— 
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(a) (i) The plaint shall specify, in addition to the particulars mentioned 
in rule 1 of Order VII of the said Code, the name of the village in which the 
land to which the suit relates is situated, the designation, if any, of the land and 
a description of the land sufficient for its identification ; 


(i11) Where the suit is for the recovery of rent due on land situated within 
an area in which.a record-of-rights has been prepared and published, the plaint 
shall further contain a statement of the 1ent of the holding according to the 
record-of rights: ° 


Provided that if the Court sees fit at any time to require it, a copy of, or 
extract from, the record-of-rights relating 1o the holding shall be produced by 
the plaintiff, or shall, if necessary, on the requisition of the Court, be supplied 
by the Collector on payment by the plaintiff or the defendant as the Court may 
direct of such feeas the Local Government may by rule under this Act 
prescribe; 


(ii1) If the suit is for arrears of rent the plaint shall contain a statement 
of account showing the instalments payable for the period to which the suit 
relates, the amount, 1f any, received, and the amount claimed to be due. 


(5) No set-off whether legal or equitable shall be pleaded by way of 
defence to any suit under this Act. 


(c) When any rent roll or collection or measurement papers have been 
produced by a landholder in any Court in a suit, application or proceeding pend- 
ing therein copies of or extracts from such documents which have been certified 
by a duly authorized officer of such Court, to be true copies or extracts, may be 
admitted-in evidence in proof of the originals in any other suit, application or 
proceeding instituted in the same or another Court unless the Court in which 
‘such copies or extracts are produced sees fit to require the production of the 
originals. 


(d) To the particulars not liable to attachment or sale under section 60 
of the said Code shall be added ‘manure stocked by an agriculturist.’ 


(e) Standing timber, growing crops or other products of the earth may 
be attached and sold in execution of a decreein the same manner as movable 
property, and if the property attached is growing crops or other products of the 
-earth, the judgment-debtor and the decree-holder shall have the same rights in 
respect of the tending, gathering, and storing thereof as the cultivator and the 
distrainer, respectively, would have had under section 83 if such crops or 
products had been distrained for an arrear of rent, 


ha 

(3) In any suit, application or proceeding under this Act to recover rent 
or to contest distraint or the right of sale ofa holding, ifa party admits that 
rent as claimed or part thereof is due but pleads that it is due not to the plain- 
tiff or applicant or the defendant or respondent, as the case may be, but toa 
third person, or pleads that the provisions of this Act have not been complied 
with, the Court shall, except fur special reasons to be recorded in writing, refuse 
to take cognizance of the plea unless the party aforesaid pays into Court the 
amount admitted to be due or such reasonable portion of the amount’ as the 
Court may direct. 

(4) Where such a payment is made and the plea is that the rent to the 
extent admitted isnot due tothe plaintiff or applicant or the defendant or 
respondent, as the case may be, but to a third person, the Court shall forthwith 
-cause notice of the payment to be served on the third person i 


` Unless the third person, within three months from the receipt of the 
‘notice, institutes a suit before the Civil Court against the plaintiff or applicant 
‘or the defendant or respondent and therein obtains an order restraining 
payment, the amount in deposit shall be paid out to the plaintiff or applicant or 
the defendant or-respondent, as the case.may be, on his application. - z 3 
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Nothing in this sub-section shall affect the right of any person to recover 
by suit in a Civil Court from the plaintiff or applicant or the defendant or 
respondent, as the case may be, any payment made to him under it. 


(5) In any suit, application or proceeding under this Act to recover rent 
or to conlest distraint or the right of sale ot a hoiding, if a party admits that 
rent is due to the plaintiff or applicant or the defendant or respondent, as the 
case may be, but pleads that the amount claimed is in excess of the amount due, 
the Court shall, except for special reasons to be recorded in writing, refuse to 
take cognizance of the plea unless the party aforesaid pays into Court the 
amount so admitted to be due or such reasonable portion of the amount as the 
Court may direct. À 

(6) If any suit or application between landholder and ryot as such is 
adjusted wholly or in part by any lawful agreement or compromise, or if the 
defendant or respondent satisfies the plaintiff or applicant in respect to the 
whole or any part of the matter of the,suit or application, the Court may 
pass a decree or order in accordance with such agreement, compromise or 
satisfaction, so far as it relates to the suit or application but may refuse to do 
so if, for reasons to be recorded, the Court considers such agreement, compro- 
mise or satisfaction to be unfair and inequitable. - 3 

(7) A decree or order passed in accordance with any lawful agreement, 
compromise or satisfaction shall be final so far as it relates to so much of the 
subject-matter of the suit or application asis dealt with by such agreement, 
compromise or satisfaction.” 


Substitution of new sec- . ; 
tontor section. 193, Madras 112. For section 193 of the said Act, the 
Act I of 1908. following section shall be substituted, namely :— 
aks mo o RS “193. (1) An application for commutation, en- 
enhancement or reduction hancement or reduction of rent may be made against 
of rent. or by any number of ryots collectively: 


Provided that all suchryots are ryots of the same landholder and that all 
the holdings in respect of which the application is made are situated in the same 
village and that the grounds of commutation, enhancement or reduction, as the 
case may be, are the same: 

Provided also that, if it appears to the Revenue Court that the application 
cannot be conveniently disposed of jointly, the Court may, at any time before 
the first hearing, of its own motion or on the application of any of the parties 
or, at any subsequent stage if the parties agree, order separate trials of the 
application or make such other order as nay be necessary or expedient. 

(2) No order shall be passed in any application under sub-section (1) 
affecting the interests of any person unless the Court is satisfied that the person 
has had an opportunity of appearing and being heard. 

(3) The order shall specify the extent to which each of the ryots is 
affected thereby.” 


sot toe. so cea eae 113. Sections 194, 195 and 196 of the said Act, 
1908, shall be omitted. 
Poca iam Co Ta 114. For section 197 of the said Act, the follow- 
Act I of 1908. i ing section shall be substituted, namely :— 


“197. When a party makes a payment under sub-section (3) or sub-sec- 

i i tion (5) of section 192 or pays into court in any suit, 

Court 4o give receipt. applicatiqgn or proceeding under this Act any amount 
as due from him to the landholder or person claiming under the landholder, the 
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Court shall give the party aforesaid a receipt, and the receipt so given shall 
operate as an acquittance in the same manner and to the same extent as if it had 
been given by the person lawfully entitled to the rent or by the landholder or 
person claiming under the landholder as the case may be.” 


Repeal of sections 198 and 115. Sections 198 and 199 of the said Act shall 
199, Madras Act I of 1908. be omitted. 


) Amendment of section i i o 
200, Madras Act I of 1908. 116. In section 200 of the said Act 


(1) for sub-section (1) the following sub-section shall be substituted, 
namely :— 

“(1) An application for commutation, enhancement or reduction of rent 
or for alteration of rent with reference to area, shall be made only by or against 
the landholder in possession of the estate or the part concerned, as the case may 
be: 

Provided that— 


(i) where it appears that such landholder is not the owner of the estate 
or the part concerned, notice of the application shall, at the expense of the appli- 
cant, be given by the Revenue Court to the owner who shall be made a party to 
the application; and 


(ii) where such landholder is not the owner of the estate or the part 
concerned and is unwilling to make an application for commutation, enhance- 
ment, or alteration of rent, the owner may make such application making the 
landholder in possession a party thereto; but any rent which may be fixed by 
the Revenue Court in such application shall be payable only to the landholder 
entitled to possession of the estate or the part concerned”; and 


(iii) in sub-section (2) for the word and figures ‘Chapter VII’ the word 
and figures ‘Chapter VIII’ shall be substituted. 


ee L Made 117. For section 201 of the said Act, the follow- 
Act I of 1908. ' ing section shall be substituted, namely :— 
Transfer of decree or “201. A decree or order for payment of 


order passed by Revenue money passed by a Revenue Court shall not be trans- 
Court for payment of ferredto any Court other than a Civil Court for 
meee execution,” 


revi eas Pts 202, 118. Section 202 of the said Act shall be omitted. 


119. In sub-section (4) of section 203 of the said Act, for the word and 

Amend ; figures ‘section 54’ the words and figures ‘rule 11 of 
203, Madre a ee Order VII’ shall be substituted; and after the words 
a ‘ ‘Code of Civil Procedure’ the figures ‘1908’ shall be 
inserted. 

Amendment of secti . : 
206, Madras Act I of 1903, 120. In section 206 of said Act— 
a (i) for the words ‘Revenue or Judicial officer’ in the first two places 
where they occur, the word ‘person’ shall be substituted: and 


(ii) for the words ‘the Revenue or Judicial officer had not been so in- 
vested’ at the end, the words ‘such person had not been so invested’ shall be 
substituted. 


Amendment of section -> : _ 
209, Madras Act I of 1908, . 121. In section 209 of the said Act— 


WII OF 1934.] THE MADRAS ESTATES LAND (AMENDMENT) ACT. 55 


(i) for sub-section (1) the following sub-section shall be substituted, 
namely :— 

“(1) All suits, applications or proceedings cognizable by a Collector 
under this Act shall be brought, made or taken in the Revenue division in which 
the holding or any portion of the holding in connexion with which the suit is 
brought, the application is made or the proceedings are taken, is situated” ; and 

_ (ii) in sub-section (2), the words ‘or other Revenue officer’ shall be 
omitted and after fhe word ‘suits’ the word‘ applications’ shall be inserted. 
122. Sub-section (2) of section 210 of the said 


A d t f i š : 
210, Madras Act I signe Act shall be omitted and sub-section (1) re-numbered 
as section 210. ; 


Substitution of new sec- 123. Forsection 211 of the said Act, the follow- 


tion for section 211, Madras . i 
Act I of 1908. ing section shall be substituted, namely :-— 


“211. Subject to the provisions of this Chapter, the provisions of the 

eee oe Indian Limitation Act, 1908, except sections 6, 7, 8, 

Litvtation Act, 1908, 9, 19 and 20 shall apply to all suits, appeals and appli- 
cations mentioned in section 210. 


Amendment of section 124. In sub-section (1) of section 212 of the 
212, Madras Act I of 1908. said Act— 
(i) in clause (d) for the word and figures ‘section 163’ the word, figures 
and letter ‘section 163-A’ shall be substituted; and at the end the word ‘or’ shall 
be inserted and 


(ii) after clause (d), the following clause shall be inserted, namely :— 


“(e) wilfully and without lawful excuse obstructs any entry or measure- 
ment under section 17-A.” 


Hie ned Ae Le 1908 125. Insection 215 of the said Act— 

- (i) for the words ‘ The Local Government may, after previous publica- 
tion, make rules consistent with this Act’ the following shall be substituted, 
namely :— 

“The Local Government may, after previous publication, make rules for 
the purpose of carrying out the provisions of this Act. 

In particular and without prejudice to the generality of the foregoing 
provision the Local Government may make rules—”’ 

(ii) in sub-clause (b) of clause (1) for the figures ‘ 1897’ the figures 
#1923 shall be substituted ; 

(iii) in clause (5), after the words ‘communal purposes’ at the end, the 
words, and of the beds and bunds of tanks, supply, drainage, surplus or irriga- 
tion channels ’ shall be added; . 

(iv) in clause (9) after the word ‘rent’ at the end, the words ‘ and ’ 
shall be added; 

(v) in clause (10), for the words ‘by a Collector of suits and applica- 
tions heard and decided by him: and’ the words‘ of suits and applications 
disposed of under this Act,’ shall be substituted; and | 

(vi) clause (11) shall be omitted. p d | 


Substitution of new 126. For the Schedule to the said Act,, the 


Schedule for the Schedule following Schedule shall be substituted, namely :— 


a, eee 
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- “SCHEDULE. 
(See sections 189 and 210.) 


Part A—Suits triable by a Collector. 


n 


ber 
of Act 


‘ Time from Authority, if 
Period of which period any, to which an 
begins to run. appeal lies. 


(3) (4) (5) (6) 


Description of | 
suits, limitation. 


~ S Crial T 
a" 
m~ Sectio 


— num 
N 
< 


1 55 To obtain a patta .. | Lhree The date of | District Court. 
months, |the expiration of 
three months 
after demand. 
56 To enforce acceptance of |Three | The date of | District Court. 
patta months |the expiration of 
one month from 
failure to accept. 
77 By landholder to recover {Three years | The date when | District Court 
arrears or rent the arrear be- 
comes due or, 
where there has 
been a suit or 
other proceed- 
ing for the pur- 
pose of ascer- 
taining the rent, 
the date of the 
decree or order 
by which the 
rent is finally as- 
certained,which- 
ce , , . jever date may 
. be later, E 
88 For damages when dis- [Six months The ` date | District Court. 
trained property is stolen, when the pro- 
lost, damaged or destroyed. perty was stolen, 
lost, damaged or 
i t ‘ 
-5 195 (1) To contest distraint .. |Fifteen A A of | District Court. 
& (2) y ' days |service of notice 
requiring either 
the payment of 
i the amount de- 
manded or the 
institution of a 
suit to contest 
the distraint. 
6 112 To contest the right of | Thirty days | The date of | District Court. 
sale of a holding, service of notice 
on the defaulter : 
requiring him to 
pay the amount 
~due or institute 
a suit contesting 
the right of sale. 


N 


aN) 


A 


7 |127 (2) ‘For páyment of the sub- Thirty days | The date of sale | District Court. 
(c) seguent rent. of the holding. l g 
8 136 To recover illegal pay- Six months The date of | District Court. 
ments and penalties in res- the payment. 


pect of such payments as 
have been ex cted x 
9 140 | To recover the cost of |Thrée years | The date of | District Court. 
execution of works of completion of 
: Tepair.to nan ‘irrigation} . `  _ |the works. 
work from a‘dasabandam ! : 


| inamdar. a 3% : 7 
SEES ee 
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e 


“ols sas : Time from Authority, ìf, 
pie 2 < poets Sa of ER which period any, to which an - 
N s os appucauon. ‘| begins to run. appeal lies. 

(1) } (2) . (3) (4) (5) (6) 
one 
10 149 To be indemnified |Six months | Thecommence- | District Cour. 

against loss of rent when ment of the 
a holding is relinquished. revenue year 
succeeding that 
which the relin- 
quishment is 
l made. 
11 1151(1)} To ejecta ryot .. [Two years The date on | District Court. 


which the right 
to eject accrued. 
12 |151(2)| For compensation or for |Two years When the dam- | District Court. 


an injunction or for the age was done or 
repair of the damage or the waste bégan. 
° waste. ~ . 
13 |213(1)| For damages not other- |Three The date of | District Court. 
: wise provided for. months.’ the accrual of 
the cause of 
action. 





Part B—Applications to be disposed of bya District Collector or Collector. 
2 


4 i 
1 p2 (2) For fixing the compensa- Kat s None A District Collec- 
: tion payable in respect of tor. 
trees belonging toa land- 
holder which are acquired 


t 


by the ryot. 

2 15 As to the right to make |None °.. None ae District Collec~ 
an improvement or as to tor. 
whether a particular work 
is or will be an improve- 
ment. 

3 16 To register improve- |None [suh-| None [subject | Against refusal 
ments. ject to sub-| to sub-section [to register—DsS- 

, section (3)| (3). of section |trict Collector. 
g : : of section | 16]. 
16]. 

4 17 For recording evidence |None is None ... | Against refusal 
relating. to an improve- to record evidence 
ment. — Dıstrict Collec- 

; . tor 

5 120-A For declaring that any |None None we Against a dec- 
(1) | communal land is not re- laration that the 
quired for its original pur- land is not requit- 
poseand directing that it ed for its original 
be used for any other com- purpose or an 
munal purposes or be con- order directing 
verted into Government that the land be 
ryotwari or landholder’s used for any other 
ryoti land. communal purpose 
— Board of ' Re- 

venue 
Against an or- 
der directing the 
conversion of the 
land into Govern- 
' . ment ryotwari or 
m. i landholder’s ryoti 
land — District 

i Court. 

6 25 For settlement of a fair |None --| None .. | District Collec- 
and equitable rent. tor. . 


M—8 


11 


12 


13 


2l 





f Act. 


N 
~w o 


42 (2) 
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Description of Period of 
application. limitation. 
(3) (4) 


For enhancement of rent [None (sub- 


payable by a ryot. 


Application by lan d- 
holder to register improve- 
ment. 


Application by Jandhol- 
der 1o enforce contract for 
payment of additional rent 
on account of improve- 
ment registered under sec- 
tion 32 (2). 


ject to sec- 
tions 37, 41 
and 177). 

One year .. 


One year .. 


For revision of enhance- None a 
ment of rent. 
For reduction of rent, None 
(subject to 
sections 39, 
4l and 177), 
For commutation of |None oe 
rent. 
For alteration of rent |None Pe 


with area. 

For permission to file 
patta in the office of Collec- 
tor or other officer. 


For compensation for 
withholding receipt. 

For permission to depo- 
sit rent in the office of 
Collector. 

For repayment of depo- 
sited rent. 

For deputation of officer 
to make. the appraisement 
or division. 

By third person having a 
right or interest in dist- 
rained property. 

Kor delivery of property 
fraudulently conveyed to 
prevent distress or for 
payment of the value of 
such property. 

For restoration of dis- 
trained property forcibly 
or clandestinely taken 
away or for payment of 
the value of such property. 


To obtain a certificate 
from the Collector for the 
recovery from the default- 
ing purchaser of the defici- 
ency in price and costs 


One year .. 


Three 
months. 

None 

None 
None ie 
Any time 
before the 


date of sale. 
Six months 


Thirty days 


Three 
months. 


resulting from second sale. t 


Time from 
which period 
begins to run. 


(5) 


None (subject 
to sections 37, 41 
and 177). 


The date of 
completion of 
the improve- 
ment. 

Date of regis- 
tration, 

None is 


None (subject 
to a Ra 39, 41 


and 177). 
None ae 
None ee 
The com- 
mencement of 
the revenue year 
to which the 
patia relates, 
The date of 
payment, 
None ‘ae 
None a 
None és 
None ran 
The date on 


which the arrear 
became due. 


The date on 
which the dis- 
trained property 
was forcibly or 
clandestinely re- 
moved. 

The date of 
the certificate of 
the sale officer. 





ete 


— e 


[vir or 1934. 






Authority, if 
any to which an 
appeal hes. 


(6) 
District Court. 





Against regis- 
tration or refusal 
to register — Dis- 
trict Collector. 

District Collec- 
tor, 


District Collec- 
tor. 
District Court, 


Against the fix- 
ing of the valua- 
tion at time of 
commutation in so 
far as it deter- 
mines the sum to 
be paid as money- 
rent— 

District Court., 

District Collec- 
tor, 

District Collec- 
tor, 


District Collec- 
tor. 
None, 


None, 


None. 
None. 


None. 


None. ; 
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for the repair of an irriga- 
tion work. ` 
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None - as 


59 


Against any 
ca Beat wen 
tion 1 ) or ( 
Board ot Reve- 
nue in the case of 
major irrigation 
works and District 


wy b( 8g EET f Period of- | Time from Authority, if 
Tal P< escription o Se which period any, to which an 
BS oa application. Umitation; begins to run. appeal lies. 

(Di (2) (3) (4) (5) (6) 

23 į 106(5){ For determination of eX- |Three . The date of] N one. 
penses: ` months, |the sale-officer’s 

decision. 

-24 114 For sale of holding if no |Forty-five The posting by | None. 
suit contesting the right of | days. the Collector of 
sale has been instituted. iniimation of 

service .under 
ee section 113. 

25 114 For sale of holding if a |Thirty days The date of | None. 
suit contesting the right of disposal or with- 
sale has been instituted. drawal of the 
f suit. f 

-26 123 To obtain a certificate |Three The date of | District Court. 
from the Collector for the months, |certificate of the 
recovery from the default- sale officer. 
ing purchaser of the defi- 

n ciency in price and costs 
resulting from second sale 
-27 131 For depositing sum to 
: set aside sale of holding. pie The date of sale | None. 
ays. 

28| 131| To setaside sale of hold- | Before the |None -. | None. 

ing. grant of a 
certificate of 
sale, 
-29 133 | For grant of time to pay | Before the {None .. | None. 
‘ arrears due. issue of an i 
order for 
sale under 
a : section 116. 
-30 137 For the determination of |None .. |None ..; Board of Reve- 
_ } the ayacut under an irriga- nue in the case of 
tion work, major irrigation 
|works and District 
Collector in the 
case of minor irri- 
gation works. 

-31 | 137-A] For sanction to extend |None .. None -- | Board of Rev- 

2 the ayacut of an irrigation nue in the case of 
work, major irrigation 

works and District 
Collector in the 
case of minor irri- 
gation works, 

-32 | 137-C} For reclassification of |None .. |None -- | Board of Reve- 
irrigated or garden land as nuein the case of 
unirrigated land- major irrigation 

works and District 
Collector in the 
case of minor irri- 

-33 138 | For obtaining an order gation works. 


= = =m = rn 










igation works.. 


Collector in _ the 
case of minor 1rri- 


D 
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Ho 
SH 1.98 
S| 57 
Me lA Ss 
(1) } (2) 
34 141 
35 |143(1) 
36 i 
37 1145(9) 
38 [145(9) 
39 |149(1) 
40 158 
41 160 
42 | 163— 
Ist 
para- 
graph. 
43 | 163— 
2od 


para- 


Description of applica- 
tion, 


(3) 


For temporary reduction 
of rent. 


For any relief under this 
sub-section read with any 
of the preceding sections 
specified in items 30 to 34. 


Any application under 
Chapter VIII not other- 
wise provided for. 


For apportionment of 
rent where the distribution 
made by the Jandholder is 
not assented to by any 
ryot. 


For apportionment of 
Tent where the Jandholder 
has delayed distribution 
for Over six months. 


For revision of the ap 
portionment of rent made 
by a landholder, 


For issue of warrant to 
enter upon and take pos- 
session of the premises. 


To set aside warrant of 
eviction, 


For determination ofa 
fair and equitable rent. 


For determining sum 
payable as damages by a 
person unauthorizedly oc- 


graph.| cupying land. 


b ¢ 
Time from 


Period of : 

. which period 
limitation, begins to run. 
(4) (5) 
None .. |None oe 
Same as Same as for 
for the ap- |the appropriate 
propriate |section. 

section. 

Six The date on 

months. |which the right 
to tLe relief 
claimed arose. 

Three The date of 
months. communicati o n 

of the distribu- 
tion to the ryot. 

None ., None oe 

Six The date of 

months |communication 
of landholder’s 
decision to the 
ryot. 

Three The date of 
months, the expiration 

of the revenue 
year for which 
the arrear was 
due, 

Fifteen! The date of 
days or the |service of the 
penod ex- |warrant. 
tended by 
the Collect- 
or under 
section 159, ; 

None .. None se 

One year. The end of the 

revenue year in 
which occupa- 


tion was made. 


Authority, if any, 
to which an 
appeal lies. 


(6) 


re eek 


Board of Reve- 
nue in the case of 
major irrigation 
works and District 
Collector in the 
case of minor irri- 
gation works, 


Same as for the 
appropriate sec- 
tion. 


Board of Reve- 
nue in the case of 
orders passed by 
the District Col- 
lector and Dis- 
trict Collector in 
the case of orders 
passed by the Rev- 
enue Divisional 
Officer. 

District Collec- 
tor. 


District Collec- 


tor. 


District Collec- 


tor. 


District Collec- 


tor, 


District Colle¢- 


tor. 


Collec- 


Collec- 
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MISCELLANEOUS PROVISIONS. 


127. (1) Subject to the provisions of sub-section (2), nothing in this Act 

; ; or in any repeal or amendment effected thereby shall 
re ee. ae affect any right, title, interest, obligation or hability 
orders OF Court: already acquired, accrued or incurred before the 
commencement of this Act under a decree or order 
of a competent Court. 


(2) No tenant in possession on the 1st day of November, 1933, of any 


a eee land in an inam village, not being an estate within the 

enants or certain inam- ; E 

-dars not to be ejected until meaning of sub-clause (d) of clause (2) of section 3 

Ist November, 1935, and all Of the said Act as amended by this Act, or admitted 

proceedings ın ejectment or by the inamdar to possession of any such land subse- 

poe RE right quent to the said date, shall be liable to be ejected 

o the kudtwaram is in issue : 

e Geen dae until the Ist day of November, 1935, and all proceed- 
ings in ejectment of any such tenant and all proceed- 

ings involving a decision whether or not the inamdar has the kudivaram right 

in such land, shall be stayed until the Ist day of November, 1935: 


Provided that nothing contained in this sub-section shall apply to any 
land the kudivaram interest in which has been declared or recognized before 
the 1st day of November, 1933, to vest in the inamdar by a decree or order of a 
competent court, which has become final. 


SCHEDULE. 


[See section 3 (2).] 





Sub-section 








Section | or clause For the words Substitute the words. 
(1) (2) (3) (4) 
e a aaaea 
16 (1) such Revenue-officer as the Local Gov- | the Collector. 
ernment may appoint. 
16 (3) officer receiving the application z Collector, 
68 (1) Collector or such other officer as the, Collector, 
Local Government may appoint. 
68 (1) the said Collector or other officer .. | the Collector, 
69 (1) Collector or other officer Pee Collector, 
71 (1) Collector or other officer .. | Collector. 
71 (3) Collector or other officer a Collector. 
72 oc Collector or other officer si Collector. 
150 (1) a Revenuc-officer .« | the Collector, 
164 (1) a Revenue-officer .. | the Collector. 
166 (1) officer preparing the record-of-rights .. Collector. 
166 (2) officer aforesaid Sa Collector. , 
167 (1) by the Revenue-officer or by the Col- | bv the Collector or by 
lector. the District Collector. 
168 (2) officer -. | Collector. 
182 me a Revenue-officer .. | the Collector. 
183 (1) a Revenue-officer .. | the Collector. 
183 (2) a Revenue-officer ia the Collector. 
184 ee a Revenue-officer -` or the Collector. 
204 (1) Collector or otter Revenue-officer .. | Collector. 
.204 (1) Collector or Revenue-officer .. | Collector. 
204 (2) Revenue-officers ts CoJlectors. 
214 (1) any Collector or officer w. | the Board of Revenue 


oranv District Collec- 

, tor, Collector or officer. 

215 (1) Collectors and Reventte-officers we | District Collectors 
- and Collectors. 


= 


————— ee nn ce 
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THE MADRAS LOCAL AUTHORITIES ENTERTAINMENTS TAX 
(AMENDMENT) ACT, 1934. 





Act No. IX or 1934. 


[19th May, 1934; 13th June, 1934. 


An Act to amend the Madras Local Authorities Entertainments Tax Act, 1926, 
for certain purposes. 


WHEREAS it is expedient to amend thé Madras Local Authorities Enter- 
tainments Tax Act, 1926, for the purposes hereinafter appearing; 


‘It is hereby enacted as follows :— 


1. This Act may be called Taz Mapras Locat. 
Short title, AUTHORITIES ENTERTAINMENTS lax (AMENDMENT) 
Act, 1934. 


2. In sub-section (5) of section 3 of the 


Madre Act V of no 3, ooe Local Authorities Entertainments Tax Act, 


(i) after the words “substantial portion of the income is derived,” the 
words “or is likely to be derived” shall be inserted ; and 


(14) after the existing proviso, the following proyiso shall be added, 
namely :— 


“Provided further that in cases of urgency, an application under this sub- 
section may be made on behalf of the local authority concerned, by the Com- 
missioner in the case of the Corporation of Madras, by the executive authority 
in the case of any other municipality and by the president in the case of a local 
board. A report of such application having been made shall be made to the 
local authority at its next meeting.” 


THE MADRAS CO-OPERATIVE LAND MORTGAGE BANKS ACT, 1934. 


Act No. X oF 1934. 
[17th May, 1934; 8th July, 1934. 
An Act to facilitate the working of Co-operative Land Mortgage Banks in the 
; f Presidency of Madras. 

WHEREAS it is expedient to supplement the provisions of the Madras Co- 
operative Societies Act, 1932, in order 10 facilitate the working of co-operative 
land mortgage banks in the Presidency of Madras with a view to provide for 
the grant of long-term loans to owners of land or other immovable property, to 
enable them to discharge their debts, to carry out agricultural improvements, to 
acquire land for the formation of economic holdings and other like purposes 
and thereby to promote thrift and self-help among them; 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows:— 


CHAPTER I.: 
PRILIMINARY, 


1. This Act may be called Tae Mapnas Co-opEr- 
Short title. .. ATIVE LAND MortGace BANKS Act, 1934, 
2. It extends to the whole of the presidency of 
Extent, . Madras. 
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3. Inthis Act, unless there is anything repug- 


Definitions. nant in the subject or context— 


(a) ‘Board’ means the Board of Directors of the Central Mortgage 
Bank; 


(b) ‘Central Mortgage Bank’ means the Madras Co-operative Central 
Land Mortgage Bank, Limited ; 


(c) ‘committee’ means, in relation to a mortgage bank, the. Board of 
Directors or Board of Management or the panchayat or the committee of 
management or the governing body to whom the management of its affairs is 
entrusted ; 


(d) ‘mortgage bank’ means a Co-operative Land Mortgage Bank regis- 
tered or deemed to be registered under the Madras Co-operative Societies Act, 
1932, and admitted as a member of the Central Mortgage Bank; 


(e) ‘prescribed’ means prescribed by rules made by the Local Govern- 
ment under this Act; 


(f) ‘Registrar’ means the person appointed by the Local Government to. 
be Registrar of Co-operative Societies forthe Presidency of Madras under 
section 3 of the Madras Co-operative Societies Act, 1932; and 


(g) ‘Trustee’ means the Trustee referred to in section 5. 


CHAPTER II. 


DEBENTURES. 


4, (1) (a) With the previous sanction of the Trustee, the Board may 

issue debentures of one or more denominations for 

fo debentures bY such periods as it may deem expedient on the security 

of the mortgages and other assets transferred by the 

inortgage banks to the Central Mortgage Bank and of the other properties of 
such Bank. 


(b) Such debentures may contain a term fixing a period not exceeding 
ten years from the date of issue during which they shall be irredeemable, or 
reserving to the Board the right to call in at any time any of the debentures in 
advance of the date fixed for redemption, after giving to the debenture-holder 
concerned not less than three months’ notice, in writing. 


(2) The total amount due on the debentures issued by the Board 
(including those issued before the commencement of this Act) and outstanding: 
at any time shall not exceed the total amount due on the mortgages, the amounts 
paid thereunder and remaining in the hands of the Board or of the Trustee at 
such time and the value of all other assets transferred by the mortgage banks. 
to the Central Mortgage Bank and subsisting at that time. 


5, The Registrar, or where the Local Government appoint any other 
person in this behalf such person, shall be the Trustee- 
Par of besa for the purpose-of securing the fulfilment of the 
cae is powers and sun obligations of the Central Mortgage Bank to the 
holders of debentures issued by the Board. The- 
mortgages and other assets transferred by the mortgage banks to the Central 
Mortgage Bank shall vest in the Trustee from the date of such transfers. The 
holders of the debentures shall havea floating charge on all such mortgages and 
assets, on the amount paid under such mortgages and remaining in the hands of 
the Board or of the Trustee and on the other properties of the Central’ 
Mortgage Bank. The powers and functions of the Trustee shall be governed by 
the instrument of trust executed between the Bank and the Trustee as modified: 
from time to time by mutual agreement between the Board and the Trustee, 
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6. (1) The principal of, and interest on, the debentures issued under 
section 4 to such maximum amount as may be fixed 
Guarantee by Local Go- by the Local Government and subject to such 
vernment of principal of, : : 
and interest on, debentures Conditions as they may think fit to impose shall, 
issued under section 4, subject to the provisions of sub-section (3) carry the 
guarantee of the Local Government. 

(2) The Local Government may, after consulting the Legislative 
Council, increase the maximum amount of any guarantee given by them. 

(3) The Local Government may, after consulting the Board and the 
“Trustee— 

(a) by notification in the Fort St. George Gazette, and 

(b) by notice for not less than fourteen days in such of the principal 
newspapers in the Presidency of Madras and of the other provinces in British 
India as the Local Government may select in this behalf, discontinue any 
guarantee given by them or restrict the maximum amount thereof or modify 
the conditions subject to which it is given, with effect from a specified date, not 
being earher than sıx months from the date of publication of the notification in 
the Fort St. George Gazette. ' 

In cases where the maximum amount of the guarantee is to be restricted 
or the conditions subject to which the guarantee is given are to be modified, the 
notification and notice aforesaid shall set forth with sufficient clearness the 
scope and effect of the restriction or modification. 

Explanation —The withdrawal, restriction or modification of any 

guarantee under this sub-section, shall not affect in any way the guarantee 
carried by any debentures issued prior to the date on which such withdrawal, 
restriction or modification takes effect. ; 
- Guarantee by Local Go- .. 7., The Local Government may, ‘in their 
vernment of principal of, discretion, guarantee the principal of, and the interest 
-and interest on, debentures on, any debentures issued before the commencement 
assued before commence- of this Act by the Board, subject to such conditions 
BSB CE SRE ET: as the Local Government may think fit to impose. 

8. The Board may, subject to the approval of 
the Trustee, make regulations not inconsistent with 
the provisions of this Chapter— 

n (1) for fixing the period of debentures and the rate of interest payable 
thereon; 


(ii) for calling in debentures after giving notice to debenture-holders: 


(iii) for the issue of new debentures in place of debentures damaged or 
destroyed ; 


(iv) for converting one class of debentures into another bearing a differ- 
~ent rate of interest; and 


(v) generally for carrying out the provisions of this Chapter. 
CHAPTER III. ! 
DISTRAINT AND SALE OF PRODUCE. 


- Power of Board to make 
-regulations. 


9. (1) If any instalment payable under a mortgage executed in favour of 
ee a mortgage bank or any part of such instalment has 
__Distraint when to be remained unpaid for more than one month from the 
‘made, : : : 
date on which it fell due, the cornmittee may, in 
-addition to any other remedy available to the bank, apply to the Registrar or to 
any person appointed by the Local Government under section 3 of the Madras 
+Co-operative Societies Act, 1932, to assist the Registrar, for the recovery of 
such instalment or part by distraint and sale of the produce of the mortgaged 
land including the standing crops thereon. On receipt of such application, the 
Registrar or such person may, notwithstanding anything contained in the Trans- 
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fer of Property Act, 1882, take such action ‘as is necessary to distrain and sell 
such produce: 

Provided that no distraint shall be made after the expiry of twelve 
months from the date on which the instalment fell due. 

(2) The distress shall not be excessive; the value of the property dist- 
rained shall be, as nearly as possible, equal to the-amount due and the expenses 
of the distraint and the costs of the sale. ` 


10. (1) Before or at the time when a distiaint .is made under section 9, 
es the distrainer shall serve or cause to be served upon 
Fis sie a show to be the defaulter a written demand specifying the amount 

i for which the distraint is made. 

(2) The demand shall be dated and signed by the distrainer and shall be 
served upon the defaulter by delivering a copy to him or to some adult male 
member of his family at his usual place of abode or to his authorized agent, or 
when such service cannot be effected, by affixing a copy of the demand on some 
conspicuous part of his abode and of his land. 


11. (1) If, within fifteen days from the date of service of the damand 

ie referred to in section 10, the defaulter does not pay 

„Sale of property dist- the amount for which the distraint was effected, the 

" distrainer may sellin auction the distrained property 

or such part thereof as may in his opinion be necessary to satisfy the demand 
together with the expenses of the distraint and the costs of the sale. 

(2) From the proceeds of such sale, a deduction shall be made at a rate 
not exceeding one anna in the rupee on account of the-costs of the sale. 

(3) From the balance shall be deducted the expenses incurred by the 
distrainer on account of the distraint. 

(4) The remainder, if any, shall be applied to the discharge of the 
amount for which the distraint was made. 

(5) The surplus, if any, shall be delivered to the person whose property 
has been sold and he shall be given a receipt for the amount discharged from 
the proceeds of the sale. 

Power of Local Govern- 12. The Local Government may make rules not 
ment to make rules. inconsistent with this Chapter— 


(i) for the manner of effecting distraint; 
(ii) for the custody, preservation and sale of the distrained property ; 
(iii) for the investigation of claims by persons other than the defaulter 
to any right or interest in the distrained property ; and for the postponement of 
the sale pending such investigation ; . 
(iv) for the immediate sale of perishable articles; and 
; (v) generally for the purpose of carrying out the provisions of this 
Chapter. 
CHAPTER TV. 
POWER OF SALE. 


13. (1) Notwithstanding anything contained in the Transfer of Property 
Act, 1882, or in thc Trustees’ and Mortgagees’ 
P NeT o sale when tobe Powers Act, 1866, where a power of sale without the 
ee a intervention of the Court is expressly conferred on 
the mortgage bank by the mortgage deed, the committee of such bank or any 
person authorised by such committee in this behalf shall, in case of default 
of payment of the mortgage money or any part thereot, have power, in 
addition to any other remedy available to the bank, to bring the mortgaged pro- 
perty’to sale without the intervention of the Court. 
(2) No such power shall be exercised unless and until— 


M—9 
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a) the Board has previously authorized the exercise of the power con- 
ferred by sub-section (1), after hearing the objections, if any, of the mortgagor 
or mortgagors ; 

(b) notice in writing requiring payment of such mortgage money or part 
has been served upon— 


(1) the mortgagor or each of the mortgagors; 


(ii) any person who has any interest in or charge upon the property 
mortgaged or in or upon the right to redeem the same; 
(ii) any surety for the payment of the mortgage debt or any part there- 
of; and , 
iv) any creditor of the mortgagor who has in a suit for the administra- 
tion of his estate obtained a decree for sale-of the mortgaged property ; and 


(c) default has been made in payment of such mortgage money or part 
for three months after such service, 


14. (1) In exercise of the power of sale conferred by section 13, the com- 
mittee of a mortgage bank or any person duly autho- 
rized by such committee, may apply to the sale officer 
appointed in that behalf under section 22 to sell the 
mortgaged property or any part thereof and such officer shall, after giving 
notice in writing to all the persons referred to in section 13 sell such property 
in the manner prescribed. 


(2) The sale shall be by public auction and shall be held in the village 
where the mortgaged property is situated or at the nearest place of public resort 
if the sale officer is of opinion that the property is likely to sell to better 
advantage there. 


Application for sale and 
manner of sale. 


a 15. (1) When a mortgaged property has been 
Application to te aside sold under this Chapter, the mortgagor or any person 
sale on deposit and confir- - having a right or interest therein affected by the sale 
mation of sale in default or a ng : ) 
on dismissal of such apph- May, at any time within thirty days from the date of 
cation. sale, apply to the committee of the mortgage bank 
concerned to have the sale set aside on his depositing 
at the office of such bank— 


(a) for payment to the mortgage bank, the amount specified in the pro- 
clamation of sale together with subsequent interest and the costs, if any, incur- 
red by the bank in bringing the property to sale; and 


(b) for payment to the purchaser, a sum equal to five per cent. of the 
purchase money. l ; 


(2) If such deposit is made, the committee shall make an order setting 
aside the sale. ; 


(3) Where no application is made under sub-section (1) or where such 
aor canon is made and disallowed, the committee shall apply to the principal 
oficer of the co-operative department in the district, to make an order confirm- 
ing the sale and on such officer confirming the sale, it shall become absolute. 


16. (1) The proceeds of every sale under this Chapter shall be applied by 

the sale officer, first in payment of all costs, charges 
and expenses properly incurred by him as incident to 
the sale or any attempted sale; secondly, in payment 
of allinterest due on account of the mortgage in consequence whereof the 
mortgaged property was sold ; thirdly, in payment of the Principal money due’ 
on account of the mortgage; and lastly, the residue, if any, shall be paid to the 
person proving himself interested in the property sold or, if there are more 
such persons than one, then to such persons according to their respective 
interests therein or upon their joint receipt, 


Distribution of the pro- 
ceeds of sale. 
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(2) (a) Any person dissatisfied with the decision of the sale officer in 
regard to the distribution of such residue may, within thirty days of the 
communication to him of such decision, institute a suit in a Court to establish 
the right he claims. 

(b) The sale -officer shall not distribute such residue until thirty days 
have elapsed from the communication of his decision to all the persons concern- 
ed or, if a suit has been instituted within the said period of thirty days by any 
such person, until the suit is disposed of or otherwise than in accordance with 
the decision of the Court therein. 

Explanation.—In this sub-section ‘Court’ means the Civil Court which 
would have jurisdiction to entertain a suit to enforce the mortgage and within 
the limits of whose jurisdiction the property sold is situated. 


17. Wherea sale of mortgaged property has become absolute, the sale 
officer shall grant a certificate specifying the property 
sold and the name of the person who at the time of 
the sale is declared to be the purchaser. Such certificate shall bear date, the 
day on which-the sale became absolute. 
18. (1) Where the mortgaged property sold is in the occupancy of the 
Del mortgagor or of some person on his behalf or of 
elivery of property to some person claiming under a title other than a lease 
purchaser. : : 
for a period not exceeding five years created by the 
mortgagor subsequent to the mortgage in favour of the mortgage bank and a 
certificate in'respect thereof has been granted under section 17, the Court shall, 
on the application of the purchaser, order delivery to be made by putting such 
purchaser or any person whom he may appoint to receive delivery on his behalf, 
in possession of the property. 


(2) Where the property sold is in the occupancy of a tenant or other 
person entitled to occupy the same and a certificate in respect thereof has been 
granted under section 17, the Court shall, on the application of the purchaser, 
and after notice to such tenant or other person, order delivery to be made by 
affixing a copy of the certificate of sale in some conspicuous place on the 
property and proclaiming to the occupant by beat of drum or other, customary 
mode at some convenient place that the interest of the mortgagor has been 
transferred to the purchaser. 


= (3) In regard to the cases dealt with in sub-sections (1) and (2), the 
provisions of rules 97 to 103 of order XXI, of the first schedule to the Code ot 
Civil Procedure, 1908, shall mutatis mutandis and so far as may be, apply. 
Explanation—tIn this section, ‘Court’ shall have the same meaning as 
in section 16. 


Certificate to purchaser. 


19. It shall be competent to a mortgage bank or 

Right of mortgage bank the Central Mortgage Bank to purchase the mort- 

or of the Central Mortgage gaged property sold under this Chapter, but the 

Bank to purchase the mort- property so purchased shall be disposed of by such 

gaged property at sale. bank by sale within such period as may be fixed by 
the Trustee. 


20. (1) The Board may, on the application of a mortgage Bank add under, 

: circumstances in which the power of sale conferred 

Re aneenie of receiver by section 13 may be exercised, appoint in writing a 

ae receiver of the produce and income of the mortgaged 

property or any part thereof and such receiver shall be entitled either to take 

possession of the property or collect its produce and income, as the case may 

be, to retain out of any money realized by him, his expenses of management 

including his remuneration, if any, as fixed by the Board, and to apply the 

balance in accordance with the provisions of sub-section (8) of section 69 A of 
the Transfer of Property Act, 1882. 
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(2). A receiver appointed under sub-section (1) may, for sufficient cause 
and on application made by the mortgagor, be removed by the Board. 

(3) A vacancy in the office of the receiver may be filled up by the Board. 

(4) Nothing in this section shall empower the Board to appoint a 
receiver where the mortgaged property is already in the pdssession of a receiver 
appointed by a Civil Court. 


21. When asale has been made in professed exercise of a power of sale 
under section 13 and has been confirmed under sub- 
ee Bee Menai a section (3) of section 15, the title of the purchaser 
of irregularity, etc. shall not be impeachable on the ground that no case 
nad arisen to authorize the sale or that due notice 

was not given or that the power was otherwise improperly or irregularly 
exercised, but any person damnified by an unauthorized or improper or irregular 
exercise of the power shall have his remedy in damages against the mortgage 


$ F 
Appointment of sale off- 22. The Registrar may appoint sale officers for 
cer. the purpose of conducting sales under this Chapter. 


Power of Local Govern- , 23. The Local Government may make rules not 
ment to make rules. | inconsistent with this Chapter— 


(1) for the due proclamation and conduct of the sale; 

(11) for the recovery of the expenses of proclamation and sale; 

(1i) for the deposit of the purchase money; 

(iv) for the re-sale of the property, if the purchase money is not 
deposited ; and l 

(v) generally for carrying out the provisions of this Chapter. 


CHAPTER V. 
MISCELLANEOUS. 


24, Where any property mortgaged to a mortgage bank is wholly or 
partially destroyed or the security in rendered 
_ Powers of mortgage bank insufficient and the mortgagor, having been given a 
in case the mortgaged pro- reasonable opportunity by the committee of the 
perty is wholly or partially jae s 
destroyed or the sechrity is mortgage bank, of providing further security enough 
rendered insufficient. to render the whole security sufficient or of repaying 
| such portion of the loan as may be determined by the 
committee, has failed to provide such security or to repay such portion of the 
loan, the whole of the loan shall be deemed to fall due at once and the committee 
shall be entitled to take action against the mortgagor under section 9 or section 
13 for the recovery thereof. 
 Explanation.—A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds the amount for the time 
being due on the mortgage by such proportion as may be specified in the by-laws 
of the mortgage bank. 
> Power of Board or of 25. (1) The Board or the Trustee may direct 
Trustee to direct distraint the committee .of a mortgage bank to take action 
and sale of produce and the against a defaulter under section 9, section 13 or sec- 
woe of mortgaged property, tion 24 and if the committee neglects or fails to do so, 
oe the Board or the Trustee may take such action. 

_ (2) (a) Where such action is taken by the Board, the provisions of this 
Act and of any rules or regulations made thereunder shall apply in respect 
thereto as if all references to the mortgage bank and to its committee in the said 
eh i were references to the Central Mortgage Bank and the Board respec- 
tively. f 
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(b) Where such action is taken by the Trustee, the provisions of this 
Act and of any rules or regulations made thereunder shall apply-in respect 
thereto as if all references to the mortgage bank or to its committee in the 
said provisions were references to the Trustee. 
26. Notwithstanding anything contained in the Transfer of Property Act, 
1882, the duration of any lease executed by a mort- 
ra Sle power to gagor of property mortgaged to a mortgage bank 
after the execution of the mortgage shall in no case 
exceed five years. l 
27. Notwithstanding anything contained in the Presidency Towns Insol- 

TE a MEERA vency Act, 1909, or the Provincial Insolvency Act, 
ford Gn. aNg ot 1920, a mortgage executed in favour of a mortgage 
mortgagor. bank shall not be called in question on the grounc 

that it was not executed in good faith for valuable 
consideration or on the ground that it was executed in order to give the mort- 
gage bank a preference over the other creditors of the mortgagor. 

EE E E 28. A mortgage executed in favour of a mort- 
Sai a Adres Ore gage bank after the commencement of this Act shal 
Land Improvement Loans ave priority over any claim of the Government 
_ Act, 1883, arising froma loan under the Land Improvement 

Loans Act, 1883, granted after the execution of the 
mortgage. 

29. Where a mortgage is executed in favour of a mortgage bank for pay 
ment of prior debts of the mortgagor, the bank may 
rene mete ce oe notwithstanding the provisions of sections 83 and & 
Zagor. of the Transfer of Property Act, 1882, by notice 1 
writing, require any person to whom any such debt i! 
due to receive payment of such debt or part thereof from the bank within sucł 
period as may be specified in the notice. If any such person fails to receive 
such notice or such payment, such debt or part thereof, as the case may be, shal 
cease to carry interest from the expiration of the period specified in thé notice 
Provided that where there is a dispute as regards the amount of any sucl 
debt, the person to whom such debt is due shall be bound to receive paymen 
of the amount offered by the mortgage bank towards the debt, but such receip 
shall not prejudice the right, if any, of such person, to recover the balanc 

claimed by him. 


30. (1) Notwithstanding anything contained in the Indian Registratio: 

; Act, 1908, it shall not be necessary for any Director 

ge aa paar ae Secretary or other officer of a mortgage bank or ò 

a mortgage bank or of the the Central Mortgage Bank to appear in person or b; 

Central Mortgage Bank. agent at any registration office in any proceedin; 

connected with the registration of any instrumen 

executed by him in his official capacity or to sign as provided in section 58 o 
that Act, 

(2) Where any instrument is so executed, the registering officer to whor 
such instrument is presented for registration may, if he thinks fit, refer to suc 
Director, Secretary or officer for information respecting the same, and, on bein, 
satisfied of the execution thereof, shall register the instrument. 

Power of mortgage bank 


to receive moneys and grant f c3 
valid discharges notwith- 31. Notwithstanding the transfer of a mortgag 


standing assignment of bya mortgage bank to the Central Mortgage Bank- 
mortgage deeds to the Cent- 
ral Mortgage Bank. : 


(a) all moneys due under the mortgage shall, in the absence ofan 
specific direction to the contrary issued by the Board or Trustee and commun 
tated to the mortgagor, be payable to the mortgage bank and such payment sha 
be as valid as 1f the mortgage had not been so transferred; and 
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(b) the mortgage bank shall, in the absence of any specific direction to 
the contrary issued by the Board or Trustee and eommunicated to the mortgage 
bank, be entitled to sue on the mortgage or take any other proceeding for the 
recovery of the moneys due under the mortgage. 


32. (1) Where a mortgage executed in favour of a mortgage bank either 

ae before or after the passing of this Actis called in 
Baad pecker rec ay question on the ground that it was executed by the 
managers of joint Hindy Manager of a joint Hindu family for a purpose not 
families, binding on the members thereof whether major or 
minor, the burden of proving the same shall, notwith- 


Standing any law to the contrary, lie on the party raising it. 


(2) For the purpose of this section, the following shall not be regarded 
as purposes not binding on a member of the joint Hindu family, namely :— 


(a) the improvement of agricultural land or of the methods of cultiva- 
tion; and 


(b) the purchase of land. 


piers HI and IV to 33. The provisións of Chapters III and IV 
a A ee A shall apply also to the loans advanced by mortgage. 
not borrowed from the banks from funds which have not been borrowed 


Central Mortgage Bank, trom the Central Mortgage Bank. 


34, Whenever under the provisions of this Act 
notice is required to be given to any person in writing, 
it shall be sufficient to send such notice by registered 


Service of notices under 
the Act. 


post. 


35. The provisions of sections 102 and 103 of the Transfer of Property 

Sections 102) 102 anaia Act, 1882, and of any rules made by the High Court 

of the Transfer of Property Under section 104 of that Act for carrying out the 

Act, 1882, to apply to such Purposes of thé said sections, shall apply, so far as 

notices, may be, in respect of all notices to be served under 
this Act. 


36. At any sale of movable or immovable property held under the provi- 
Gielen pai! sions of this Act in order to recover any money due 
andof the Censal Mart, t0.a mortgage bank, no Director, Secretary or other 
gage Bank and sale officers Officer of such bank or of the Central pt Bank 
not to bid at sales, (except on behalf of the bank of which he isa 
i Director or Sccretary or an officer) and no sale officer 
or other person having any duty to perform in connexion with such sale, shall 
either directly or indirectly, bid for or acquire or attempt to acquire any 
interest in such property. 


37. The Board may, if it thinks fit, delegate all or any of its powers under 
sections 13, 20 and 25 to an executive committee 


ee rede certain constituted by it and consisting of two or more of its 
members. 


38. Notwithstanding anything contained in the Madras co-operative 

Societies Act, 1932, or the rules made thereunder, the 

E iao ie Board tomake Board shall have a general power of supervision over 

s l the mortgage banks and may make regulations not 
inconsistent with this Act or the rules made thereunder— 

. (a) for the inspection of the account books and proceedings of mortgage 

banks; 
(b). for the submission of returns and reports by mortgage banks in 
respect of their transactions ; , 
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(2 for the periodical settlement of accounts between mortgage banks 

and the Central Mortgage Bank and for the payment of the amounts recovered 

by Mortgage banks on mortgages transferred to the Central Mortgage Bank; 
(d) prescribing the form in which applications to mortgage banks for 


loans should be made and for the valuation of the properties offered as security 
for such loans; 


(e) for the investment of moneys realized from the mortgagors; and 


(f) generally for the purpose of safeguarding the interests of the parties 
concerned and for carrying out the purposes of this Act. 


MADRAS ACTS, 19384. 


THE MADRAS FOREST (AMENDMENT) ACT, 1933. 


[11th December, 1933 and 6th January, 1934. 
Act No. I oF 1934. 
An Act further to amend the Madras Forest Act; 1882, for a certain furpose. 

WHEREAS it is expedient further to amend the Madras Forest Act, 1882, 
for the purpose hereinafter appearing ; 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 


1. This Act may be called THE Mapras Forest 
(AMENDMENT) Act, 1933. 


2. In section 66 of the Madras Forest Act, 1882, after the words “expen- 

ses incurred in the execution of this Act in respect of 

Bay ase Nae of section 6, timber or forest-produce,” the words “or under any 

adras Act V of 1882. : : A 

contract relating to timber or forest produce, includ- 

ing any sum recoverable thereunder for the breach thereof or in consequence of 

its cancellation or under the terms of a notice relating to the sale of timber or 

forest-produce by auction or by invitation of tenders, issued by or under the 
authority of a District Forest officer,” shall be inserted. l 


Short title. 


THE MADRAS LOCAL BOARDS AND ELEMENTARY EDUCATION 
(AMENDMENT) ACT, 1934. 


` [10th and 20th March, 1934. 
Act No. II or 1934. 
An Act to amend the Madras Local Boards Act, 1920, and the Madras Elemen- 
tary Education Act, 1920, for certain purposes. 

WHEREAS it is expedient to amend the Madras‘Local Boards Act, 1920 
and the Madras Elementary Education Act, 1920, for the purposes hereinafter 
appearing ; It is hereby enacted as follows :— 

1. (1) This Act may be called THE Mapras 
Locat Boards AND ELEMENTARY EDUCATION (AM- 
ENDMENT) Act, 1934. 


(2) It shall come into force on such date as the Local Government may, 
by notification in the Fort St. George Gazette, appoint. 


Short title and commence- 
ment. 


Amendment of section 3, 2. In section 3 of the Madras Local Boards Act, 
Madras Act XIV of 1920. 1920 (hereinafter referred to as the said Act)— 
(4) in clause (11), the words ‘‘taluk board” shall be omitted; 
(ii) in clause (12), the words “taluk fund” shall be omitted; and 
(iii) clauses (21-A) and (21-B) shall be omitted. 
Agiendientof the head: 3, In Chapter II of the said Act, in the heading 


ing in Chapter II, Madras at the commencement, the word “Taluks” shall be 
Act XIV of 1920. omitted. 
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Peg rer te Mad- 4. Section 4 of the said Act shall be omitted. 


Amendment of section 6, 5 


Madras Act XIV of 1920. In section 6 of the said Act— 


m in sub-section (1), the words “for each taluk, a taluk board” shall be 
omitted; 


(i1) in the first proviso to sub-section (2), for the words “taluk board” 
wherever they occur, the word “panchayat” shall be substituted ; 


(111) the second proviso to the same sub-section shall be omitted; and 


(tv) in sub-section (3), the words “or revenue taluk,” the word “taluk” 
and the figure “4” shall be omitted. 


Amendment of section 7, 6. In section 7 of the said Act, the item relating 
Madras Act XIV of 1920. “Taluk boards” shall be omitted. 


Amendment of section 9, 7 


Madras Act XIV of 1920. In section 9 of the said Act— 


(+) sub-section (2) shall be omitted and sub-sections (3) to (7) shall be 
renumbered (2) to (6) respectively ; 


(31) in sub-section (3) as so renumbered, for the word and figures “(2) 
or (3),” the word and figure “or (2)” shall be substituted ; 


(14) in sub-section (4) as so renumbered, the words, figure and letters 
“or in any taluk board for any of the communities mentioned in clauses (a) to 
(c) of sub-section (2)” and the words “or taluk as the case may be” shall be 
omitted; and i 


(sv) in sub-section (6) as so renumbered, for the words and figures “sub- 
sections (1) to (3),” the words and figures “‘sub-sections (1) and (2)” shall be 
substituted. 4 


d t of ti 
na Mada, Act XIV of 8. In section 22-A of the said Act— 
1920. 

(+) in clause (b) of sub-section (2), the words “taluk board or” in both 
the places where they occur shall be omitted and for the words “a member of 
the taluk board appointed by the president of the district board or a member of 
the panchayat appointed by the president of the taluk board, as the case may 
be,” the words “a member of the panchayat appointed by the president of the 
district board” shall be substituted ; 


(44) in sub-section (3), the words “and taluk” shall be omitted; and 


(#41) in sub-section (4), the words “taluk board or” in both the places 
where they occur and the words “as the case may be ” shall be omitted. 


Amendment of section 23, . ; = 
Madras Act XIV of 1920. 9. In section 23 of the said Act 


(+) in clause (iii) of the proviso to sub-section (3) the words “taluk 
board or” and the words “or of the taluk board, as the case may be,” shall be 
omitted; and 


(3) in sub-section (4), the words “taluk board or” shall be omitted. 


Amendment of section 27, 10. In clause (b) of sub-section (2) of section 

Madras Act XIV of 1920. 27 of the said Act, the words “taluk board or” shall 
be omitted, 

Insertion of-new section 11. After section 27 of the said Act, the follow- 


27-A in Madras Act XIV ing section shall be inserted, namely :— 
of 1920. 
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Constitution of standing 27-A. (1) In each district board, there shall be 
aon for district standing committees respectively tor— 
oards. 


i) Education, 

(i) Rural Development including control and supervision of panchayats, 

(iii) Public Health, and 

(iv) Works and Communications 

for the purpose of exercising such of its powers, discharging such of its 
duties or performing such of its functions as may be specifie by the Local 
Government. 

(2) In addition to the four standing committees referred to in sub-sec- 
tion (1), a distrtct board shall, if so required by the Local Government, consti- 
tute one or more standing committees for the purpose of exercising such of its 
powers, discharging such of its duties or performing such of its functions, as 
may be specified by the Local Government. 

(3) (a) Each of the standing committees referred to in sub-sections (1} 
and (2) shall consist of such number of members as may be specified by the 
Local Government, of whom the president of the district board shall ex officio 
be one and the remaining members shall be elected by the members of the 
district board from among themselves and from among persons who are not 
members of the district board, in such proportion as the Local Government may 
direct: 

Provided that the number of members of a committee who are not members 
of the district board shall not exceed one-third of the total number of members 
of the committee: 

Provided further that inthe case of the standing committee for rural 
development the members who are not members of the disitict board shall be 
elected from among the presidents of the panchayats in the district; 

b) The members of a standing committee who are not members of the 
district board shall have the right to attend the meetings of the standing com- 
mittee and take part in the discussions thereat but, except in the case of the 
standing committee for rural development, they shall not have the right to vote 
at such meetings. 

(c) Each standing committee shall elect its own chairman from among 
its members who are members of the district board. 

(4) No member of the district board other than the president shall be a 
member of more than two standing committees at the same time. 

(5) Subject as aforesaid, provision may be made by rules under this Act 


for— e 
(i) the manner of election of members ofa standing committee by the 


district board; 
(ii) the manner in which the chairman of the standing committee shall be 


elected ; 
(iii) the term of office of the members and the chairman of the standing 


committee; 

(iv) the procedure of the standing committee; and 

(v) the powers of the district board to control and revise the exercise, 
discharge and performance of its powers, duties or functions by the standing 
committee. , 


Amendment of section 28, = 
Madras Act XIV of 1920. 12. In section 28 of the said Act 


(i) in clause (a) of sub-section (1), for the words “A local board may” 
the words, figures and letter “Subject to the provisions of section 27-A, a 
local board may” shall be substituted ; and 
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(ii) sub-section (4) shall be omitted. 


gp A 13. After section 28 of the said Act, the follow- 
1920. ing section shall be inserted, namely :— 
Application of Act to «29. All the provisions of this Act relating to 


ngage Set eae ane the duties, powers, liabilities, disqualifications and 

other committees ° ega >» 

o members of the local a of members of the local board shall be ap- 

board. plicable, so far as may be, to the members of any 
standing or other committee who are not members of 


the board.” 


. l 14. In clause (e) of section 31 of the said Act, 

ye 100 after the word “committees,” the words “other than 
"standing committees” shall be added. 

15. (1) In sub-section (1) of section 34 of the 

said Act, for the words “committee thereof,” the 

words “standing or other committee thereof” shall be 


Amendment of section 34, 
Madras Act XIV of 1920. 


substituted. 
(2) In the Explanation to the same section, for the word “committee” 
the words “standing or other committee” shall be substituted. 


or ee 16. In section 35 of the said Act, for the words 
mendmen c 920, “committee thereof” the words ‘standing or oth 
f 1 e fa be & ia 
Madras Act XIV o committee thereof” shall be substituted. 


Amendment of section 36, a: : 
Madras Act XIV of 1920. 17. In section 36 of the said Act— 


(i) in sub-section (1), for the words “taluk board” the words ‘district 
board,” shall be substituted ; 
(ii) sub-section (2) shall be omitted and sub-sections (3) to (6) shall be 
renumbered (2) to (5) respectively ; and 
(iii) in sub-section (2) as so renumbered, the words “taluk boards and” 
shall be omitted. 
18. In section 37-D of the said Act, for clauses (a) and (b), the follow- 
Amendment of section ing shall be substituted, namely :—“by the president 
37-D., Madras Act XIV of of the district board inthe case of panchayats and 
1920. their presidents.” 


Pea aera eat a 19, In section 42 of the said Act— 
(i) for clauses (a) aad (5), the following shall be substituted, namely :— 
“by the president of the district board in respect of panchayats or their presi- 


dents” ; and l : 
(ii) in the proviso, the words “or taluk” shall be omitted. 


aoan serion Ni 20. In section 44 of the said Act— 

(i) in sub-section (1), the words “or of a taluk board” shall be omitted ; 

(ii) for clauses (a) and (b) of sub-section (2), the words “to the Dis- 
trict Collector” shall be substituted ; 

(iii) in sub-section (3) the words “or the Revenue Divisional Officer, as 
the case may be” shall be omitted; — 

(iv) in sub-section (4), the words “or the Revenue Divisional Officer, as 
the case may be” in both the places where they occur and the words “ or the 
Revenue Divisional Officer” occurring before the words “is not present” shall 
be omitted ; and 

(v) in sub-section (5), the words “or the Revenue Divisional Officer, as 
ihe case may be” shall be omitted. 
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21. In sub-section on 45 of the said Act, for the words “and 
l to the district board in the case of a taluk board and 

A d t £ t 45, > ba . 
Made Aut XTV of 1920, tO the district and taluk boards in the case of a pan- 


chayat” the words “and to the district board in the 
case of a panchayat” shall be substituted. 


Amendment of section 46, 22. In sub-section (2) of section 46 of the said 
Madras Act XIV of 1920. Act, the words “or taluk” shall be omitted. 


nian ern a 23. Section 48 of the said Act shall be omitted. 
TT ete eee ne: 24. In clause (b) of sub-section (1) of section 
Mae MOT of 1920 » 49 of the said Act, for the word and figure ‘“‘sub-sec- 
"tion (3),” the word and figure “sub-section (2)” shall 
be substituted. 


Amendment of section 51, 25, In sub-section (3) of section 51 of the said 
Madras Act XIV of 1920. Act, the words “or taluk” shall be omitted. 


Amendment of section 26. Inclause (d) of section 52 of the said Act, 
52, Madras Act XIV of the words “or taluk” wherever they occur shall be 
1920. omitted. 


Pee E E 27. In sub-section (1) of section 56 of the said 
mendment of section 56, Act, in sub-clause (+) of clause (g), the words “ or 
Madras Act X.V of 1920. taluk” wherever they occur and the words ‘as the 


case may be” shall be omitted. 


Amendment of section 60, 28. In sub-section (1) of section 60 of the said 
Madras Act XIV of 1920. Act— 


(i) at the end of clause (a), the word “and” shall be added ; 
(ii) clause (b) shall be omitted and clause (c)_shall be relettered (b); 
and 
(iii) in clause (b) as so relettered, for the words “either as district or as 
taluk roads,” the words “as district roads” shall be substituted. 
29. In section 65 of the said Act, the words ‘‘or 
Pay pac T 65, ta uk” in both the places where they occur shall be 
i omitted. 
30. In section 67 of the said Act, after sub- 


Pa a section (2), the following sub-section shall be added, 
i namely :— 


“ (3) Notwithstanding anything contained in sub-sections (1) and (2), 
the Local Government shall have power to fix or alter the number, designations 
and grades of, and the salaries, fees and allowances payable to, the officers and 
servants of any local board or any class of such officers and servants; and it 
shall not be open to the local board to vary the number, designations, grades, 
salaries, fees or allowances as so fixed or altered, except with the previous 
sanction of the Local Government.” 


ey peon 31. In section 68 of the said Act— 
(i) to sub-section (3), the following proviso shall be added, namely :— 


«Provided that nothing contained in this sub-section shall be deemed to 
prevent the appointment of the same person as district engineer, district health 
officer or district panchayat officer of two or more district boards” ; and 

(ii) in sub-section (4), after the words “sanctioned strength of the 
board,” the words “or in the case of an officer appointed for two or more dist- 
rict boards, if the removal is recommended by a resolution of each of the 
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district boards, passed at a meeting called for the purpose and supported by the 
votes of not less than two-thirds of the sanctioned strength thereof” shall be 


added. 


Insertionof new sections 
69-A and 69-B in Madras 
Act XIV of 1920. 


32. After section 69 of the said Act, the follow- 
ing sections shall be inserted, namely :— 


“69-A. The Local Government may require a district board to appoint 


Appointment of educa- 
tional officer or other agency 
for management of elemen- 
tary schools, etc, 


an educational officer or to provide such other 
agency as the Local Government may think ft for 
the management and supervision of elementary 


_ schools maintained by the district board or for per- 


forming such other functions relating to education in 


the district as may be prescribed. 


69-B. Two or more panchayats may, and if so required by the Local 


Power to appoint the same 
person to serve two or more 
panchayats. 


Government shall, appoint the same person to 
exercise or discharge any powers or duties of a simi- 
lar nature for both or all of them.” 


33. In section 70 of the said Act, for the words ‘‘any rules which the 


Amendment of section 70, 
Madras Act XIV of 1920, 


Local Government may have made in this behalf”, 
the words and brackets “any rules (including rules 
for the representation of different e 


which the Local Government may have made in this behali” shall be substituted. 


Amendment of section 71, 
Madras Act XIV of 1920. 


34. In sub-section (1) of section 71 of the said 
Act, in the opening paragraph, the words “taluk 
boards and” shall be omitted. 


35. In sub-section (2) of section 73 of the said Act, the words ‘‘taluk 


Amendment of section 73, 
Madras Act XIV of 1920. 


Insertion of new section 


73-B in Madras Act XIV of 
1920. 


board or” in both the places where they occur, and 
the words “as the case may be” shall be 
omitted. 


36. After section 73-A of the said Act, 
the following section shall be inserted, namely :— 


“73-B. Notwithstanding anything contained in this Act, the Local 


Power of Local Govern- 
ment to regulate conditions 
of service, etc., of educa- 
tional officer, etc. 


Amendment of section 
114, Madras Act XIV of 
1920. 


Repeal of section 114-A, 
Madras Act XIV of 1920. 


Amendment of section 
115, Madras Act XIV of 
1920. 


Amendment of section 
116, Madras Act XIV of 
1920. 


Government shall have power to regulate the methods 
of recruitment, conditions of service, pay and allow- 
ances and discipline and conduct of the educational 
officer referred to in section 69-A and of any person 
appointed under section 69-B.”’ 


37. In section 114 of the said Act, the words 
“for each taluk a taluk fund” shall be omitted. 


38. Section 114-A of the said Act shall be 
omitted, 


39, Insection 115 of the said Act, the word 
“taluk” shall be omitted. l 


40. In sub-section (3) of section 116 of the said 
Act, the words “budget of a taluk board and the,” 
the words “and the taluk board respectively” and the 
words “or the taluk board as the case may be” shall 
be omitted. 
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Amendment of sections 
117 and 118, Madras Act 
XIV of 1920. 

Amendment of Section 


128, Madras Act XIV of 
1920. 


Amendment of sections 
137, 138 and 139, Madras 
Act XIV of 1920, 


Amendment of sections 
183-A, 183-B and 190, Mad- 
ras Act XIV 1920. 


Amendment of section 
199, Madras Act XIV of 
1920. 


41. In sub-section (1) of section 117 and in 
section 118 of the said Act, the words “taluk boards 
and” shall be omitted. 


42, In section 128 of the said Act, for the word 
“taluk” wherever it occurs, the word “district” shall 
be substituted. 


43. In sections 137, 138 and 139 of the said Act, 
for the words “taluk board” the words “district 
board” shall be substituted. 


44, In sections 183-A, 183-B and 190 of the said 
Act, for the word “taluk” wherever it occurs, the 
word ‘‘district” shall be substituted. 


45. In sub-section (2) of section 199 of the 
said Act— 


(i) in the first proviso to clause (b), the words “or a taluk” shall be 


omitted; and 


(ii) after clause (f), the following clause shall be inserted, namely :— 
““(ff) as to the opening, maintenance, management and supervision of local 


board schools.” 


Amendment of section 
203-A, Madras Act XIV of 
1920. 


Amendment of sections 
204 and 205, Madras Act 
XIV of 1920. 


Amendment of section 
205-A, Madras Act XIV of 
1920, 


“taluk board or’ wherever they occur, 
omitted. 


46. In section 203-A of the said Act, the words 


shall be 


47, In sections 204 and 205 of the said Act, the 


words “taluk board” shall be omitted. 


48. In section 205-A of the said Act— 


(4) in sub-section (1), the words “or taluk” shall be omitted; and 
(ii) in sub-section (3), the words “taluk board” shall be omitted. 


Amendment of section 
oy Madras Act XIV of 
1920. 


49. In section 240 of the said Act— 


(4) in sub-section (2), the words “of the constitution of the revenue 
taluk or” and the figure “4” shall be omitted ; and 


(ii) in clause (b) of sub-section (8), the words “taluk” and “taluk board” 
and the figure “4” shall be omitted. 


Amendment of Schedule 
1I, Madras Act XIV of 1920. 


50. In Schedule II to the said Act— 


(i) in rule 2, the words “or taluk” shall be omitted ; 
(ii) in sub-rule (1) of rules 3 and 4, the words “and taluk” shall be 


omitted ; 


(iii) in sub-rule (1) of the rule 11, the words “or taluk” in both the 
places where they occur and the words “‘as the case may be” shall be omitted ; 


iv) in sub-rule (2) of the same rule, for the word “taluk,” the word 
“district” shall be substituted ; 


(v) in rule 12, for the words “of the committees thereof” the words “of 
the standing and other committees thereof” shall be substituted ; and 


(vi) in rule 13, for the words “every committee,” the words “every 
standing or other committee ” shall be substituted. 
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Amendment of Schedu 51. In rule 1 of Schedule III to the said Act, 
II, Madras Act XIV of the words “taluk board” and the word “taluk” wher- 
1920. ever it occurs shall be omitted. 

Amendment of Schedue . 

Todas Act XIV of 52, In Schedule V to the said Act— 


(+) in sub-rule (1) of rule l-A, the words “and taluk” in clause (a) and 
the words “or taluk” in clause (b) shall be omitted; 

(31) in clause ( d) of the same sub-rule, for the words “other than libra- 
ries serving the needs of an area wider than the village which are classifed as 
district or taluk libraries,” the words “other than libraries which are classified 
as district libraries” shall þe substituted ; 

(114) in clauses (k) and (2) of the same sub-rule, for the word “taluk” 
the word “district” shall be substituted : 

($v) in sub-rule (2) of rule 1-A— 

(a) in clause (a), the words “or taluk” shall be omitted ; 
(b) in clause (m), the word “and” at the end shall be omitted; 


(c) after clause (m), the following clause shall be inserted, namely :— 
(mm) contributions to joint committees constituted under section 30 
for any purpose in which the panchayat is jointly interested or for any matter 
for which it is jointly responsible with any other panchayat or panchayats; 
and”; and 
(d) in clause (#), for the expression “rules 1-B and 1-C” the expres- 
sion “rule 1-B” shall be substituted. 
(v) rule 1-B shall be omitted and rules 1-C and 1-D shall be relettered 
1-B and 1-C respectively; 
(vi) in sub-rule (1) of rule 1-B as so relettered, after clause (c), the 
following clause shall be inserted, namely :— 


“(cc) the opening and maintenance of elementary schools except in 

villages where the contribution referred to in item (11) under the heading «A— 
Village Funds’ in rule 5 is paid by the district board ;’’ 

(vii) for clause (A) of the same sub-rule, the following clause shall be 
substituted, namely: — 

“(h) the establishment and maintenance in the district of hospitals and 
of dispensaries other than those classified as panchayat dispensaries; and every 
kind of medical relief not given by the panchayat ;” 


(visi) after clause (4) of the same sub-rule, the following clause shall 
be inserted, namely :— 


“(hh) vaccination ;” 


Si in clause (jf) of the same sub-rule, the word “and” at the end shal? 
be omitted; 


(x) after clause (k) of the same sub-rule, the following clauses shall be 
inserted, namely :— 

(4) the opening and maintenance of public markets which are classified 
as district markets; 

(m) the control of fairs and festivals which are classified as district 
fairs and festivals; and 

() the supervision of panchayats in the district”: 

(xi) in sub-rule (2) of the same rule, in clause (d), forthe expression 
“rules 1-A and 1-B,” the expression “rule I-A” shall be substituted : 

( #it) in rule 2, the words “taluk” and “taluk boards” shall be omitted; 

(xii) for rule 3, the following rule shall be substituted, namely :— 

“3. (1) The proposals for the classification of roads as district and 
panchayat roads, of choultries as district choultries, of libraries as district 
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libraries, of dispensaries as panchayat dispensaries, of markets as district mar- 
kets and of fairs and festivals as district fairs and festivals shall be framed by a 
committee of the district board and shall be sanctioned by the district board 
after each of the panchayats concerned has had a reasonable opportunity of 
expressing its opinion thereon. 

(2) The Local Government shall have power to revise any classification 
sanctioned by the district board under sub-rule (1)”; 

(xiv) in rule 5, in the opening paragraph, the word “taluk” shall be 
omitted and in item (1) under the heading “A—Village Funds,” for the words 
“One-sixth of the land-cess” the words ‘One-third of the land-cess” shall be 
substituted ; 

(xv) in items (5), (7) and (8) under the same heading, for the word 
“taluk” wherever it occurs, the word “district” shall be substituted ; 

(xvi) in item (9) under the same heading, the words “or taluk” shall be 
omitted; 

(xvii) in item (11) under the same heading, for the words “taluk 
board”, the words ‘‘district board” shall be substituted ; 

(xviii) in item (16) under the same heading the words “or taluk” shalt 
be omitted; 

(xix) in the same rule, the heading “B—Taluk Funds” and the items 
thereunder shall be omitted and for the heading “C—District Funds,” the head- 
ing “B—District Funds” shall be substituted ; and in item (1) under that heading, 
for the words “One-third of the land-cess,” the words “Two-thirds of the land- 
cess” shall be substituted ; 

(xx) after item (1) under the same heading, the following item shall be 
inserted, namely :— 

“1-A The pilgrim tax levied in respect of any village in the district 
where the occasion for pilgrimage is a festival classified as a district festival ;’”” 

(xxi) after item (3) under the same heading the following item shall be 
inserted, namely :— 

“(3-A) Fees levied in public markets in the district classified as district 
markets, after deducting the contribution referredto in item (8) under the 
heading ‘A—Village Funds” ; 

(xxii) in rule 6, the words “taluk” and “taluk boards” shall be omitted ; 

(xxiii) In rule 8, the words “ or taluk ” in both the places where they 
occur shall be omitted; and 

(xxiv) in rule 9, the words “and taluk ” shall be omitted. 

53. In section 3 of the Madras Elementary 
Amendment of section 3, Education Act, 1920 (hereinafter referred to as the 


Madras Act VIII of 1920. 
same Act) ,— 
(i) in clause (ix), for the words “taluk board” the words “ district 
board ” shall be substituted; and 
(ii) clause (xiv) shall be omitted. 


54. For sub-section (4) of section 5 of the same 


Amendment of section 5, . F : : 
Madras Act VIII of 1920. ae following sub-section shall be substituted, 


“(4) The president of the district board or if there is more than one 
district board in the district, the president of each of the district boards shall e+ 
officio be a member of the district educational council.” 

55, In clause (c) of sub-section (1) and in sub- 
a a section (2) of section 24 of the same Act, for the 
-words “taluk board,” the words “ district board’ 


shall be substituted. 
M—2 
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Amendment of section 32, 56. After clause (i) of section 32 of the same 
Madras Act VIII of 1920. Act, the following clauses shall be inserted, namely :— 


“(:-a) an annual contribution from the general funds of such authority, 
not being less than a minimum fixed by the Local Government in that behalf ; 


“(t-b) such additional contribution from the general funds of such 
authority as the Local Government may decide to be necessary in any year in 
order to balance the budget of the fund for such year.” 

Substitution of new sec- 2 : ; i 
tions for sections 34 and 33, 57. For sections 34 and 35 of the same Act, 
Madras Act VIII of 1920. the following sections shall be substituted, namely :— 


“34, (1) Any municipal council may with the previous sanction of the 

Local Government and shall, if so directed by them, 

Education taxes. levy within its area taxes not exceeding twenty-five 
per centum of the taxation levied in the municipality 

under the law for the time being in force governing the same under all or any 


of the following heads, namely, property tax, tax on companies and profession 
tax. 


(2) Any district board may with the previous sanction of the Local 
Government, and shall, if so directed by them, levy within its area or any part 
thereof taxes not exceeding twenty-five per centum of the taxation levied in 
such area or part under the law for the time being in force governing district 


boards, under all or any of the following heads, namely, land-cess, profession- 
tax and house-tax. 


35. (1) The rates of levy of any tax under 
Rates of levy of the taxes. section 34 shall, subject to the maxima specified in 
that section, be determined— 


(a) by the local authority with the previous sanction of the Local 
Government, in case the tax is levied by the local authority of its own motion; 
and 


(b) by the Local Government, in case the tax is levied at their direction. 


(2) Subject to the maxima aforesaid, the local authority may with the 
previous sanction of the Local Government, and shall, if so directed by them, 
alter the rates of levy of any such tax.” 


58. In sub-section (2) of section 36 of the same 
er ecard eee tae Act, for the words “ taluk board,” the words “ dis- 
aa "trict board ” shall be substituted, 


Arend E et 59. In section 51 of the same Act, for the words 

endment of section 51, «a ” a : y 

Madras Act VIII of 1920. taluk board,” the words “ district board ” shall be 
substituted. 


Piao Ee pete ad 60. Section 55 of the same Act shall be omitted. 


61. (1) All taluk boards constituted under the 
Madras Local Boards Act, 1920, shall, on the com- 
mencement of this Act, be deemed to have been 


Abolition of taluk boards. 


abolished. 


(2) Any reference to a taluk board or its president contained in any 
enactment in force in the Presidency of Madras or in 
Construction of referen- any notification, order, scheme, rule, form, or by-law 


ces to taluk boards and their ade under any such enactment and in force in the 
presidents in enactments, 


ae said Presidency shall, after the commencement of this 


Act, be construed as a reference to the district board 
or its president, as the case may be. 
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62. In giving effect to the provisions of the 
vIr 1020. as PA Madras Local Boards Act, 1920, and the Madras 
by this Act, to be read sub- Elementary Education Act, 1920, as amended by this 
K the rules in the Act, the said provisions shall be read subject to the 

ene: -rules contained in the Schedule. 


THE SCHEDULE. 
Transitional Provisions. 


1. (1) Save as provided in rule 5, all property, all rights of whatever kind 
used, enjoyed or possessed by, and all interests of whatever kind owned by, or 
vested in or held in trust by, or for, any taluk board constituted under the 
Madras Local Boards Act, 1920, as well as all liabilities legally subsisting 
against such board shall, on and from the date of the commencement of this 
Act and subject to such directions as the Local Government may by general or 
special order give in this behalf, pass to the district board concerned. 


Explanation.—All arrears of taxes or other payments by way of composi- 
tion for a tax or due for expenses or compensation or otherwise due to a taluk 
board at the commencement of this Act may be recovered by the district 
board concerned, 

(2) All proceedings taken by or against any taluk board and pending at 
the commencement of this Act may, thereafter, be continued by or against the 
district board concerned. 


(3) Any remedy by way of application, suit or appeal available to or 
against a taluk board at the commencement of this Act shall, after such 
commencement, be available to or against the district board concerned. 


2. Any action taken by a taluk board before the commencement of this 
Act shall, subject to such directions as the Local Government may by general or 
special order give in this behalf, be deemed to have been taken by the district 
ae concerned unless and until superseded by action taken by such district 

oard. 


3. Onthe commencement of this Act, all moneys standing to the credit of 
the Village Development Fund maintained by a district board shall form part of 
the general funds of the district board, and all rights and liabilities attaching to 
such fund shall pass to the district board. 


4. The land-cess levied under section 78 of the Madras Local Boards Act, 
1920, for the fasli year in which this Act is brought into force shall be distri- 
buted among district boards and panchayats in such manner as the Local 
Government may by general or special order direct. 


5. (1) All taluk roads, taluk choultries, taluk dispensaries, taluk markets, 
taluk fairs and taluk festivals shall, on the commencement of this Act, be deemed 
to have been classified under rule 3 of Schedule V to the Madras Local Boards 
Act, 1920, as amended by this Act, as district boards, district choultries, district 
dispensaries, district markets, district fairs and district festivals, respectively. 

(2) All taluk libraries shall, on the commencement of this Act, vest in 
the Sa aa concerned or where there 1s no panchayat, in the district board 
concerned. 


_ (3) All taluk hospitals shall, on the commencement of this Act, vest in 
the district board concerned. 


6. All presidents of taluk boards in a district holding office on the first day 
of February, 1934 who are not members of the district board on that date shall 
be members of the district board concerned over and above the sanctioned 
strength thereof. They shall hold office as such members, subject to the provi- 
sions of sub-section (2) of section 54, and sections 56, 57 and 59 of the Madras 
Local Boards Act, 1920, as amended by this Act, until the other members of the 
district board vacate office by efflux of time. 
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7. Where before the members of a district board holding office at the com- 
mencement of this Act vacate office by efflux of time, a notification is issued under 
section 3-A of the Madras Local Boards Act, 1920, splitting up a district into. 
two or more districts, the following provisions shall apply :— 


(a) Section 7 of the Madras Local Boards Act, 1920, in so far as it 


applies to the minimum number of members of a district board shall not apply 
to the new dirtrict boards, 


(aa) The circles of the new districts shall, unless and until the Local 
Government direct otherwise by a notification under section 47 of the Madras 
Local Boards Act, 1920, be the circles of the old district falling within the 
respective areas of the new districts. 


(b) The members of each of the new district boards shall, notwithstand- 
ing anything contained in clause (g) of sub-section (1) of section 56 of the 
Madras Local Boards Act, 1920, be the members elected to the old district board 
by the circles falling within the new district, together with the presidents of 
taluk boards who became members of the old district board under rule 6 and 
who were originally elected to the taluk boards by taluk board circles falling 
within the new district. 


(c) If any vacancy in the office of a member of the district board existed 
at the time of the notification under the said section 3-A, such vacancy shall be 
filled by a casual election by the circle concerned. 


(cc) For the purpose of giving representation to the communities 
referred to in sub-section (1) of section 9 of the Madras Local Boards Act, 
1920, and to women, the Local Government shall have power, notwithstanding 
anything contained in sub-section (4) of that section, to reserve seats in the 
new district boards for such communities or for women, and to nominate 
qualified persons for such seats. 


(d) The members of the new district boards shall, subject to the provi- 
sions of sub-section (2) of section 54, section 56, except clause (g) of sub- 
section (1) and sections 57 and 59 of the Madras Local Boards Act, 1920, as 
amended by this Act, hold office until the date on which they would have vacat- 
ed their offices on the old district board by efflux of time, if the notification 
under the said section 3-A had not been issued. 


(e) If any vacancy in the office of a member of the new district board 
occurs otherwise than by efflux of time, such vacancy shall be filled by a casual 
election by the circle concerned. Any person elected at such election shall hold 
office only so long as the member in whose place he is elected would have been 
entitled to hold office if the vacancy had not occurred. 


(f) Nothing contained in clauses (c) and (e) shall apply to any vacancy 
in the office of a member of the district board who became such member by 
virtue of rule 6 or of that rule read with clause (b) of this rule, 


(g) (+) The president of the district board holding office on the date of 
issue of the notification under the said section 3-A shall, with effect from the 
date of such notification, be the president of the district board of which he 
becomes a member under clause (6). 


(#1) Where by the operation of sub-clause (i) no person becomes the 
president of a district board, the members of the board shall, as soon as may be 
after the issue of the notification under the said section 3-A, meet for the 
election of a president on such date as may be fixed in that hehalt by the 
Collector of the district. 


(i) As soon as may be after the issue of the notification under the 
said section 3-A, the members of the district board shall meet for the election of 
the vice-president on such date as may be fixed in that behalf by the president 
of the board. 
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(h) The Local Government shall cause arrangements for a general 
election to the new district boards to be made in accordance with the notifica- 
tions issued by them with respect thereto under the Madras Local Boards Act, 
1920, as amended by this Act, so that the newly elected members may come 
into office on the date referred to in clause (d). 


8. Where after the commencement of this Act, candidates are required for 
appointment to any post under a district board or panchayat, selection for 
appointment thereto shall, subject to such directions as may be issued by the 
Local Government, be restricted to persons who have been employed by taluk 
boards and are thrown out of such employment in consequence of the abolition 
of taluk boards by this Act, so long as such persons desirous of such selection 
are available and continue to be qualifed and suitable for the post. 


The Local Government may issue such general or special directions as 
they may think necessary for the purpose of regulating appointments under this 
rule and otherwise giving due effect to the provisions thereof and no appointment 
to any post under a district board or panchayat made in contravention of any 
such direction shall be deemed to have been validly made. 


9. Every district educational council constituted before the commence- 
ment of this Act shall be deemed to have been constituted under the Madras 
Elementary Education Act, 1920, as amended by this Act. 


10, (1) The number of persons who may be elected to the district educa- 
tional council by the district board and by the taluk boards in the district at the 
commencement of this Act shall be deemed to have been prescribed as the 
number of persons which the district board is entitled to elect to the district 
educational council under sub-section (5) of section 5 of the Madras Elementary 
Education Act, 1920, as arnended by this Act. 

(2) Any vacancy in the office of any member of a district educational 
council elected by a taluk or district board shall, after the commencement of this 
Act, be filled by election by the district board. 

11. The elementary education funds constituted for taluk boards in any 
district board area shall, on the commencement of this Act, form part of the 
elementary education fund constituted for the district board under the Madras 
Elementary Education Act, 1920, as amended by this Act. 

12, Any tax levied by a taluk board under the Madras Elementary 
Education Act, 1920, before the commencement of this Act shall be deemed to 
have been levied by the district board under that Act as amended by this Act. 

13. If any difficulty arises in giving effect to the provisions of these rules 
or of the Madras Local Boards Act, 1920, or of the Madras Elementary Educa- 
tion Act, 1920, as amended by this Act, the Local Government as occasion may 
require may by order do anything which appears to them to be necessary for the 
purpose of removing the difficulty. 


THE MADRAS IMPARTIABLE ESTATES (AMENDMENT) ACT, 1934. 
Act No. III or 1934. g 


[6th and 20th March, 1934. 
An Act further to amend the Madras Impartible Estates Act, 1904, 
for certatn purposes. 
WHEREAS it is expedient further to amend the Madras Impartible 
Estates Act, 1904, for the purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows:— 
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1, This Act may be called THz MADRAS Impartiste Estates ( AMEND- 
K MENT) ACT, 1934, and it shall come into force on such 
Short title and commence- date as the Local Government may by notification in 


ment the Fort St. George Gazette appoint. 


2. Atthe end of section 2 of the Madras Im- 

Amendment of section 2, partible Estates Act, 1904 (hereinafter referred to as 

Madras Act II of 1904, the said Act), the following paragraph shall be added, 
namely :— 


“For the purposes of clause (c) of sub-section (2) of section 4 and of 
sub-section (3) of that section, ‘estate’ means— 


(1) any permanently settled estate, whether a Zamindari, Jaghir, Mitta 
or Palaiyam ; 


(2) any portion of such permanently settled estate which has been 
separately registered in the office of the Collector; 


(3) any unsettled Palaiyam or Jaghir; 


(4) any inam village of which the grant was made or confirmed by the 
British Government; or 


(5) any portion consisting of one or more villages, of any of the estates 
specified above in clauses (1), (2) and (3), which is held on a permanent under- 
tenure”. 


Amendment of section 4, . 
Madras Act II of 1904. 3. In section 4 of the said Act, 


(1) in sub-section (2), after clause (b), the following clause shall be 
added, namely :— 


“(c) (i) to exchange the impartible estate or any part or parts thereof 
for an estate or estates or part or parts of an estate or estates; and 


(ii) to sell the impartible estate or any part or parts thereof and acquire 
with the proceeds of such sale an estate or estates or part or parts of an estate 
or estates: 


Piovided that the Collector of the district in which the impartible estate 
which is to be exchanged or sold or the part or parts thereof which is or are to 
be exchanged or sold is or are situated, has granted a certificate, or where the 
impartible estate or part or parts thereof affected is or are situated in more than 
one district, the Collectors of all the districts concerned have granted a certi- 
ficate, to the effect that the transaction of exchange or of sale and acquisition as 
the case may be, is advantageous to and for the benefit of the impartible estate 
or, where the Collector or any of the Collectors concerned have refused to grant 
such a certificate, the Board of Revenue, on appeal made to it within a time to 
be prescribed by rules under sub-section (4), has granted a certificate to the 
effect that the transaction is advantageous to and for the benefit of the impartible 
estate ;” and 


(2) sub-section (3) shall be renumbered (5) and the following shall be 
inserted as sub-sections (3) and (4), namely :— 


“ (3) The estate or estates or part or parts of an estate or estates 
obtained in exchange for or acquired with the proceeds of the sale of an impar- 
tible estate or any part or parts thereof under clause (c) of sub-section (2) 
shall, for all the purpose of this Act, be deemed to be an impartible estate or to 
form part or parts of the impartible estate, as the case may be 


(4) The Local Government may make rules for regulating the grant of 
certificates under the proviso to clause (c) of sub-section (2) and generally for 
carrying out the purposes of the said clause.” -> 
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THE MADRAS TOWN-PLANNING (AMENDMENT) ACT, 1934. 


Act No. IV or 1934. 


[13th and 31st March, 1934. 
An Act further to amend the Madras Town-Planning Act, 1920, 
for certain purposes. 
WHEREAS it is expedient further to amend the Madras Town-Planning 
Act, 1920, for the purposes hereinafter appearing; 


AND WHEREAS the previous sanction of the Gevernor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called THE Mapras Town- 
Short title. PLANNING (AMENDMENT) Act, 1934. 


2. In sub-section (3) of section 26 of the Madras Town-Planning Act, 

ee ee E ee rie ee referred pics the — Act), for 

' the words an res ‘“‘ according to the provisions 

Madras AUVI OTI Di he dand Acda on Act 1804: as medic d by 

Chapter VII of this Act,” the words and figures “according to the provisions 

of the Land Acquisition Act, 1894, or according to those provisions as modified 
by sections 34 and 35, as the case may require ” shall be substituted. 


3. In section 33 of the said Act, for the words “and may be acquired 
NEEE ee Cae under the said Act modified in the manner provided 
pee Seon E d j á llowing words, letters and 
t VII of in this chapter” the fo g : 
a DRG Oram brackets shall be substituted, namely :— 
“and may be acquired— 


(a) under the said Act, or 


(b) under the said Act as modifiedin the manner hereinafter provided 
in this Chapter.” 


4. In section 34 of this Act, for the words and figures “ Notwithstanding 

i anything in the Land Acquisition Act, 1894, a notifi- 

a enema ee ae cation under section 14 shall operate,” the words, 

figures, letter and brackets “In cases falling under 

clause (b) of section 33, a notification under section 14 shall, notwithstanding 

anything contained in the Land Acquisition Act, 1894, operate” shall be 
substituted. 


Amendment of section 35, 5 
Madras Act VII of 1920. : 


In section 35 of the said Act— 

(+) in sub-section (1), for the words “ in the acquisition of property for 
the purpose of this Act,” the words, figures, letter and brackets “in cases 
falling under clause (b) of section 33” shall be substituted ; 


(44) in sub-section (2), for the words “ In determining the amount of 
compensation to be awarded for land acquired under the said Act for such 
purposes the Collector and the Court shall take into consideration,” the words 
“In such cases, the Collector and the Court shall, in determining the amount of 
compensation to be awarded forthe land acquired, take into consideration’ 
shall be substituted ; 


(iii) in sub-section (3), for the words “ But the Collector and the Court 
shall not,” the words, figures, letter and brackets “But the Collector and the 
Court shall not, in cases falling under clause (b) of section 33” shall be 
substituted ; and ; Í 
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(iv) in sub-section (4), for the words “If the market value of any land,” 
the words, figures, letter and brackets “In cases falling under cluse (L) of sec- 
tion 33, if the markets value of any land” shall be substituted. 

6. In sub-section (3) of section 42 of the said Act, for the words and 

figures “section 35 and 40 of the Madras District 

a 42, M unicipalities Act, 1920,” the words and figures 

sana “sections 34 and 39 of the Madras District Municipali- 
ties Act, 1920,” shall be substituted. 


THE PERIYAR IRRIGATION TANKS (PRESERVATION) ACT, 1934. 
Acr No. V oF 1934. 


[15th March and 17th April, 1934. 
An Act to provide for the preservation in efficient condition of tanks 
belonging to landholders which are used as part of the Periyar 
system of trrigation in the Presidency of Madras. 

WHEREAS it is expedientto provide for the preservation in efficient 
condition of tanks belonging to landholders which are used by the Government 
as part of the Periyar system of irrigation in the Presidency of Madrs: 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 


Short title. 1, This Act may be called Tue Periyar IRRI- 
GATION TANKS (PRESERVATION) Act, 1934. 

Extent. 2. It extends to the whole of the Madura district. 

Definitions. 3. In this Act, unless there is something repug- 


nantin the subject or context, 
(a) ‘Collector’ means the Collector of the Madura district ; 
(b) ‘estate’ and ‘landholder’ have the same meaning asin the Madras 
Estates Land Act, 1908; and 
(c) ‘tank’ means any tank situated wholly or partly in an estate and used 
by the Government as part of the Periyar system of irrigation, 
4, If any question arises as to whether any area is or forms part of a tank, 


it shall be decided by the Collector whose decision 
Decision of disputes. shall be final. 


5. Whenever it appears to the Collector that any tankis ina state of 
F dısrepair, he may pass a preliminary order specifying 
Preliminary order for the measures which in his opinion are necessary for 
tepair of tank and service . f : : 
of such order onlandholder, 11S repair and restoration to efficiency and cause plans 
and estimates of the cost of such measures to be pre- 
pared, The Collector shall send copies of such preliminary order, plans and 
estimates to the landholder of the estate in which the tankis situated, or if the 
tank is situated in more than one estate, to each landholder concerned, together 
with a notice in writing requiring him to appear before the Collector on a date 
to be specified in the notice, not being less than sixty days after the date of the 
notice, and show cause why the said order should not be confirmed, 

The Collector shall cause a vernacular translation of such order and 
notice, together with a description in the vernacular of such measures and of 
the estimated cost of carrying them out, to be affixed in some conspicuous place 
or places in the village or villages in which the tank or its ayacut is situated and 
in such other villages, if any, as he may think fit and shall cause intimation .to 
be given of such affixture by beat of drum in the village or in 
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6. each of the villages in which such affxture has been made. 


Objections before Collec- 


res 6. On or before the date specified in the notice— 


(i) the landholder or any of the landholders concerned may appear be- 
fore the Collector and raise any of the following objections, namely :— 


(a) that he is not the landholder of any estate in which the tank is 
wholly or partly situated ; 


(b) that the tank does not require repair ; 


(c) that measures other than those proposed would be sufficient for 
the repair of the tank and its restoration to efficiency ; and 


(d) that by law, local custom or contract any of the measures pro- 
posed should be carried out wholly or in part by or at the cost of some other 
person or persons; and 


(ii) the holder of any land irrigated by the Periyar system or any other 
person concerned may appear before the Collector and make such representa- 
tions as he may think fit with regard to the nature of the measures proposed. 


7. On the date specified in the notice or on any subquent date to which he 

may adjourn the inquiry, the Collector shall hold such 

4 Inquiry by Collector and inquiry as he thinks fit, and after such inquiry, if any 

nal order. À $ ) ys 

shall pass a final order confirming, cancelling or modi- 

fying the preliminary order, and in the last case, shall cause to be made such 
modifications in the plans and estimates as he may find necessary: 


Provided that before modifying the preliminary order to the disadvantage 
of any party who has not appeared at the inquiry the Collector shall give a 
reasonable opportunity to such party to appear and show cause why the order 
should not be modified as proposed: 


Provided further that in cases falling under sub-clause (d) of clause (i) 
of section 6, the Collector shall specify in the final order the extent to which 
the landholder’s liability devolves on the person or persons concerned under 
the law, local custom or contract and the proportions, if any, in which each of 
such persons, if more than one, shall bear such liability. 


8. (1) If the Collector confirms or modifies the preliminary order, he 

Report by CollectortoLo- shall report the matter to the local Government who 

cal Government and order may cause to be carried out the measures specified 
by-thent: in the order as confirmed or modified by him. 


(2) The total cost of carrying out such measures (including the charges 
on account of establishment and tools and plant at such percentages on the 
actual cost of the work done as the Local Government may from time to time 
prescribe) shall be divided between the Local Government and the landholder or 
landholders and the other persons concerned,if any, in accordance with the 
following provisions :— 

(a) There shall first be determined the total average area on which, 
during the three faslis immediately preceding the fasli in which the preliminary 
order was passed, the Local Government have levied water-cess for the use of 
water issuing from the tank otherwise than through its surplus works, whether 
at the rate prescribed for the irrigation of dry land with Periyar water or at the 
rate prescribed for the irrigation of wet land in whole inam and zamindari 
villages with such water. 

(b) Each landholder concerned shall bear such proportion of the said 
total cost, as one half of the average area of the lands in his estate, on which 
during the said three faslis the Local Government have levied water-cess for 
the use of water so issuing at the rate prescribed for the irrigation with Periyar 
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water of wet lands in whole inam and zamindari villages, bears te the total 
average area as determined under clause (a): l 

Provided that in cases falling under sub-clause (d) of clause (i) of sec- 
tion 6, the liability of the landholder concerned shall, to the extent specified in 
the Collector’s final.order under section 7, be borne by the persons and in the 
proportions specified in'’such order. ` ` 


(c) The Local Government shall bear the balance of the said total cost. 
Illustrations. 


(1) A tank is wholly situated in the estate of a landholder. There is no 
law, local custom or contract excluding the liability of the landholder. The 
average area on which water-cess was levied during the three faslis immediately 
preceding that in which the preliminary order is passed consists of 50 acres on 
which water-cess was levied at the rate prescribed for the irrigation of dry lands 
and 30 acres on which water-cess was levied at the rate prescribed for the irriga- 
tion of wet lands in whole inam and zamindari villages. The landholder should 


bear in , f.e., 3/16 of the total cost and the Government should bear the 
remainder, namely, 13/16. 


.° * (2) The facts.aré the same as in Illustration (1), except that-a contract 
is proved by which the ryots holding the wet lands are bound to bear a share of 
the ¢dst in proportion to their holding. Twenty acres of the wet lands are held 
by the ryots and the remaining ten by the landholder. The Government have to 
bear 13/16 of the total cost as in Illustration (1), the ryots 2/16 and the land- 
holder 1/16. - e a: a ik ar 


. (3) A tank is situated partly in the estate of landholder A and partly 
in that of landholder B. There is no law, local custorn or contract excluding.the 
liability of either landholder. The average area on which water-cess was levied 
during the three faslis immediately preceding, consists of 50 acres on which the 
cess was levied at the rate prescribed for dry lands, 20 acres in the estate of 
landholder 4 on which the cess was levied at the rate prescribed for wet lands 
in whole inam and zamindari villages, and 10 acres in the estate of landholder B 


on which the cess was levied at the rate prescribed for such wetlands. Land- 
holder A will bear oo gor 2/16 of the total cost, Ilandholder be will bear 


ea or 1/16 of the total cost and the Government will bear the ‘rémainder, 
namely, 13/16. ' Ao 


(4). A tank is situated in the estates of several land-holders. During the 
three faslis immediately preceding, water-cess has been levied on the whole ayacut 
at the rate prescribed for the irrigation of wet lands in whole inam and zamin- 
dari villages. There is no law, local custom or contract excluding the liability 
of any landholder. One-half of the total cost will be borne by the Government 
and the other half by the several landholders in proportion to the areas lying 
within their respective estates on which such water-cess has been livied. 


L 


9. After such measures as may have been ordered by the Local Govern- 
. ment under section 8 have been carried out, the Collec- 
Service of noticeon land- tor shall cause to be served upon every landholder or 
mae Sel ape at ake a other person concerned, a memorandum showing the 
him. total cost of carrying out of the same and the portion 
pe f poo of such cost for which heis liable under section 8, 
together with an order directing him to pay the said portion either ina- lump. 
sum within a specified time or in specified instalments. .. . .. 7 
10. Any amount payable by a landholder or other 
person under an order under section 9 shall be reco- 
`, verable as an arrear of land revenue. 


Recovery of amount of 
cost. 


a 


Go ut 
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11. (1) ee euler ts an order under section 9 served on 
a im may, within six months from the date on Which 
Paes ences eeu such order was served, institute a suit in a Civil 
alah aL l Court to have such order set aside or modified on any 
of the following grounds, namely :— l Go a y 
(a) that he is not the landholder of any estate in which the tank is 

wholly or partly situated ; or 
(b) that by law, local custom or contract any of the measures should 
have been carried out by, or at the cost of, some other person; or 
(c) that the portion of the cost for which he has been made liable has 

been wrongly calculated: 

Provided that a landholder who has been served with a preliminary order 
under section 5 shall not be entitled to institute a suit on the ground specified 
in clause (a) or clause (b), unless he has raised such ground in the proceedings 
before the Collector under section 6 or section 7. 

(2) Any person other thana landholder aggrieved by an order under 
section 9 served on him may, within six months from the date on which such 
order was served, institute a suit in a Civil Court tu have such order set aside or 
modified on any of the following grounds, namely :— 

(a) that he is not bound to carry out any of the measures by law, local 
custom or contract; or i ; i 

(b) that the portion of the cost for which he has been made liable has 
been wrongly calculated : , . > 

Provided that no such person shall be entitled to institute a suit on the 
ground specified in clause (a), unless he has raised such ground in the pro- 
ceedings referred to in section 6 or section 7, having had a reasonable opportunity 
to do so. Í a 

12. Whenever it appears to the Collector that any tank is in such a state 

a E of disrepair as to‘bein imminent danger of breaching, 

a : ie in case of he may by summary order cause to bé carried out thé 

i measures of repair which in his opinion are necessary 

to prevent the tank from breaching and shall without delay inform every land- 

holder and other person concerned of the action which he is taking. The pro 

visions of this Act shall thereupon apply as though such repairs had been 

order to be executed by the Local Government under section 8. 

13. Every notice, order or other document required by this Act to be 

served on, or sent to, any person, shall, if practicable, 

Seana of notice or other be served personally on such person or, if he cannot 

' be found, the notice, order or document may be left 

at his usual or last known place of abode with an adult member of his family 

oran adult servant or agent, or may be sent by registered post, or may be 

affixed to some conspicuous part of his usual or last known place of abode and 
shall thereupon be deemed to have been duly served or sent. 

14. The Collector or any officer appointed by 

Powers of entry and ins- him in that behalf may, for the purposes of this Act, 

pecnon, at any time, enter upon any land and inspect or cause 


to be inspected any tank situated therein. 
fa’ b 


- THE MADRAS CO-OPERATIVE SOCIETIES (AMEND.) ACT, 1934. 
ACT No. VI-or 1934. E E a 


z [11th April and 8th May, 1934. 
An Act further to amend the Madras Co-operative Socteties Act, 1932, 
for a certain purpose: +. ` j 
WHEREAS it is expedient further to amend the Madras Co-operative Socie- 
ties Act, 1932, for the: purpose hereinafter appearing’;:1t is hereby enacted as 
follows :— : 
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1. This Act may be called “ Taz Mapras Co- 
OPERATIVE SOCIETIES (AMENDMENT) Act, 1934.” 


Te 2. For sub-section (2) of section 43 of the 
E OID 4 Madras Co-operative Societies Act, 1932, the follow- 
ing sub-section shall be substituted, namely :— 


“ (2) The person or persons so appointed shall, subject to the control of 
the Registrar and to such instructions as he may from time to time give, have 
power to exercise all or any of the functions of the committee or of any officer 
of the society, and to take all such action as may be required in the interests of 
the society.” 


Short title. 


THE MADRAS NURSES AND MIDWIVES (AMENDMENT) ACT, 1934. 


Act No. VII oF 1934. 
[30th April and 19th May, 1934. 
An Act, to amend the Madras Nurses and Midwives Act, 1926, 
for certain purposes. 
WHEREAS it is expedient to amend the Madras Nurses and Midwives Act, 
1926, for the purposes hereinafter appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act: 
It is hereby enacted as follows:— 
Short title and commence- 1. (1) This Act may be called THE MADRAS 
ment. Nurses AND MIDWIVES (AMENDMENT) Act, 1934. 
(2) Sub-clause (b) of clause (4) of section 2 shall come into force on 
such date as the Local Government may, by notification in the Fort St. George 
Gazette, appoint. The remaining provisions of this Act shall come into for 
at once. 
Amendment of section 3, 2. In section 3 of the Madras Nurses and Mid- 
Madras Act III of 1926. wives Act, 1926 — 
(+) in sub-section (1)— 

(a) clauses (b), (c), (d), (e), (J), (g) and (h), shall be re-lettered 
(c), (d), (e), (f), (g), (h) and (1) respectively and the following shall be 
inserted as clause (b), namely :— 

“ (b) anofficer of the Public Health Department of Government nomi- 
nated by the Local Government ;” 

(b) in clause (f) as so re-lettered, for the words “two Registered 
Medical Practitioners, one of whom shall be a woman,” the words “ one Regis- 
tered Medical Practitioner” shall be substituted ; 

(c) in clause (4) as so re-lettered, the word ‘and’ at the end shall be 
omitted ; 

(d) after clause (4) as so re-lettered, the following clauses shall be 
inserted, namely: 

“ (i) one member, being a person registered under this Act, elected in 
the manner prescribed by such of the members of the Trained Nurses’ Associa- 
tion of India as are so registered ; 

(j) one member, beinga person registered under this Act, elected in the 
manner prescribed by such of the members of the Nurses’ Association of 
Madras as are so registered ; 

(k) one member, being a person registered under this Act, elected in the 
manner prescribed by such of the members of the Nurses’ Auxiliary of the 
Christian Medical Association of India (South India Branch) as are ṣo regis- 
tered; and”; and 
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(e) the proviso shall be omitted; and 


(s+) in sub-section (2), the words and figure “ except members nomina- 
ted under the proviso to sub-section (1) who shall hold office till the expiry of 
one year from the commencement of this Act” shall be omitted. 


THE MADRAS ESTATE LAND (AMENDMENT) ACT, 1934. 
Act No. VIII or 1934. 


[2nd May and 27th June, 1954. 


An Act further to amend the Madras Estates Land Act, 1908, 
for certain purposes. 


WHEREAS it is expedient further to amend the Madras Estates Land Act, 
1908, for the purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act: 


It is hereby enacted as follows :— 


1. This Act may be called THE Mapras ESTATES 
LAND (AMENDMENT) Act, 1934. 


2. Inthe Madras Estates Land Act, 1908 (hereinafter referred to as the 
Amane ee patie said Act) for the words ‘puttah,’ ‘puttahs,’ ‘muchalka’ 
words occurring in Madras and ‘ muchalkas wherever they aa the words 
Act I of 1908, ‘patta, ‘pattas’, ‘muchilika’ and ‘muchilikas’ shall 
respectively be substituted. 
Amendment of certain 


Joi ae of Madras Act I 3. (1) In the said Act—- 
o ; 


Short title. 


(a) clause (13) of section 3 shall be omitted; and 


(b) in sections 168, 169, 170, 173 and 205 and clause (9) of section 215, 
for the word ‘Revenue-officer’ wherever it occurs, the word ‘Collector’ shall be 
substituted. 

(2) The provisions of the said Act specified in the first two columns of 
the annexed Schedule are hereby amended to the extent and in the manner spe- 
cified in the third and fourth columns thereof. 


Amendment of section 3, . : -_ 
Madras Act I of 1908. 4. In section 3 of the said Act 


(1) after clause (1), the following clause shall be inserted, namely :-— 
“ (1-A) ‘Collector ’ means a Revenue Divisional Officer and includes any 
person appointed by the Local Government, whether 
by name or in virtue of his office, to exercise any of 
the functions of a Collector under this Act;” 

(2) for sub-clause (d) of clause (2), the following sub-clause shall be 
substituted, namely :— 

“(d) any village of which the land revenue without the kudivaram has 
been granted in inam to a person not owning the kudivaram thereof, provided 
that the grant has been made, confirmed or recognized by the British Govern- 
ment” 

(3) clauses (6) and (7) shall be omitted ; 
(4) at the end of clause (10), the following shall be added, namely :— 

“and includes— 

(a) all land which is proved to have been cultivated as private land by 
the landholder himself, by his own servants or by hired labour, with his own or 


‘Collector,’ 
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hired stock, for a continuous period of twelve years immediately before the 
commencement of this Act; and 

(b) all land in an estate within the meaning of sub-clause (d) of clause 
(2) the entire kudivaram interest in which has been acquired by the landholder 
before the Ist day of November, 1933, provided that where such interest is 
acquired by surrender or abandonment of the land by the ryot or by purchase 
at a sale for arrears of rent, the land is proved to have been cultivated as private 
land by the landholder himself, by his own servants or by hired labour, with his 
own or hired stock, for a continuous period of twelve years since the acquisi- 
tion of the land.” 

(5) for clause (11), the following clause shall be substituted, namely :— 


“ (11) ‘Rent’ means whatever is lawfully payable in money or in kind or 
; in both to a .landholder by a ryot for the use or oc- 
‘Rent. cupation of land for the purpose of agriculture and 
includes whatever is lawfully payable on account of water supplied by the land 
holder or taken without his permission for cultivation of land where the charge 
for water has rot been cohsolidatéd with the charge for the tisé or occupation 
of the land. 
For the purposes of sections 5, 27, 28, 59 to 72,-77 to 131, .135, 136, 145 to 
148, 165, 210 and 211 and the Schedule, rent includes also— 


(a) any local tax; cess, fee or sum-lawfully payable to a landholder by a 
ryot as such in addition to the rent due according to law or usage having the 
force of law and also money recoverable under any enactment for the time being 
in force as if it was rent; and ' 

Sie: (b.). sums lawf ully payable toa landholder by a ryot as such on account 
of pasturage fees and fishery rents” 
(6) to clause (15) the following Explanation shall be added, namely :— 


“ Explanation.—A person who has occupied ryoti land for a continuous 
period of twelve years shall be deemed to be a ryot for all the purposes of thi 
Act” ; and 


(7) in clause (16) for sub-clause (a), the following sub- ‘clause shall be 
substituted, namely :— 


“(a) beds and bunds of tanks and of supply, crane’ surplus or 
irrigation channels,” 
Pt aE aN Pa 5. For section 6 of the said Act, the coilowine 
Act I of 1908. section shall be substituted, namely :— 


“6. (1) Subject to the provisions of this Act, every ryot now in posses- 
sion or who shall hereafter be admitted by a land- 
holder to possession of ryoti land situated in the 
estate of such landholder shall have a permanent right 
of occtpancy. in his holding. 

Explanation (1).—For the purposes of this sub- section, the expression 

‘every ryot now in possession’ shall include every person who, having held land 
as a ryot, continues in possession of such land at the commencement of this Act. 

Explanatsun (2).—Every landholder who receives or recovers any pay- 
ment under section 163 from any person unauthorizedly occupying ryoti land 
shall be deemed to have thereby admitted such person into possession unless 
within two years from the date of receipt or recovery of payment or the first 
of such payments, if more than one, he shall file a suit in a Civil Court for 
ejectment such person. 

(2) Admission to waste land under a contract for the pasturage of cattle 
and admission to land reserved bona fide by a landholder for raising a garden 
or tope or for forest under a contract for the temporary cultivation thereof 
with agricultural crops shall not by itself confer upon the person so admitted a 


Occupancy right in ryoti 
land. 
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permanent right of occupancy; nor shall such land, by reason only of such 
letting or temporary cultivation, become ryoti land, 


(3) A landholder who has acquired lands under section 186 may, for a 
period not exceeding three years in the aggregate, with the previous perulission 
in writing of the Collector, temporarily let such lands for agricultural purposes 
but such letting shall not confer on the tenant any permanent right of occupancy. 


(4), When a landholder has reclaimed waste land by his own servants OT 
hired labour, he may, by contract in writing, prevent any person from acquiring 
a permanent right of occupancy in respect of the said land during a period of 
thirty years from the date of the first cultivation after reclamation. 


(5) A person holding land as an ijaradar or former of the rent shall 
not, while so holding, acquire, otherwise than by inheritance or devise, a ‘right 
of occupancy in any land comprised in the ijara or farm, = i 


(6) Notwithstanding anything contained in this Act, the relations be 
tween the landholder and the person let into possession under sub-sections (2), 
(3) or (4) shall, during the period and for the purposes referred to therein, be 
regulated by the contract between the parties.” a ee 


Page pe hea irae ae 6. After section 6 of the said Act, the following 
1908, i section shall be inserted, namely :— o 


Rvoti , “6-A. A person having a right of occupancy in 
Tr hit becoming -land- land does not lose it by subsequently becoming inte- 
r or ijaradar or , ‘ 
farmer ol rent. rested in the land as landholder or by subsequently 
; holding the land as an ijaradar or farmer of rent.” 


` , 4 


Pty pears ie 7. For section 8 of the said Act, the following 
Act lof 1908. ` section shall be substituted, namely :— . 


“8, (1) Whenever, before or after the commencement of this Act, the 

ii i occupancy rightin any ryoti land vests in the land- 

Ee ai of occupancy holder, he shall have no right to hold the land as a 

ryot but shall hold it as a landholder, but nothing in 
this sub-section shall prejudicially affect the rights of any third person: 

Provided that nothing in this sub-section shall be deemed to apply to 
land in an inam village which becomes private land within the meaning of sub- 
clause (b) of clause (10) of section 3. 

(2) Whenever, before or after the commencement of this Act, the occu- 
pancy right in any ryoti land vests in any co-landholder, he shall be entitled to 
hold the land subject to the payment to his co-landholders of the shares of the 
rent which may from time to time be payable-to them and if such co-landholder 
lets the land to a third person, such third person shall be deemed to be a ryot 
in respect of the land. 

(3) The merger, if any, of the occupancy right under sub-sections (1) 
and (2) shall not except in the case referred to in the proviso to snb-section 
(1) have the effect of converting ryoti land into private land. 

(4) Where after the passing of this Act the interest of the ryot in the hold- 
ing passes to the landholder by inheritance, the landholder shall, notwithstand- 
ing anything contained in this Act, have the right, for a period of twelve years 
from the date of succession, of admitting any person to the possession of such 
land on such terms as may be agreed upon between them. 

ee een te E 8. Insub-section (2) of a 10 y the said 
meneme » Act, the words ‘in respect of a right of occupancy 
Madras Act I of 1908. and’ shall be omitted. 
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ig aa . "Madras 9. For section 12 of the said Act, the following 
Act lof 1908 ` section shall be substituted, namely :— 


“12. (1) Subject to any rights which by custom or by contract in writing 
executed by the ryot before the passing of this Act 
are reserved to the landholder, every ryot shall have 
the right to use, enjoy, cut down, carry away 
or otherwise dispose of all trees now in his holding and in the case of trees 
which after the passing of this Act may be planted by the ryot or which may 
naturally grow upon the holding, he shall have the right to use, enjoy, cut down, 
carry away or otherwise dispose of them notwithstanding any contract or 
custom to the contrary. 

(2) It shall be open to aryot on payment to the landholder of such 
compensation as may be fixed by the Collector on an application made to him in 
that behalf, to acquire the rights reserved to a landholder by custom or by con- 
tract in writing executed as aforesaid, in any trees which were in the holding of 
the ryoti before the passing of this Act: 


Provided that nothing contained in this sub-section shall be deemed to 
affect the rights of any third person or to entitle a ryot to acquire compulsorily 
the landholder’s rights to any trees included in a tree patta issued by him to a 
third person.” 

Amendment of section 13, 
Madras Act I of 1908. 10. In section 13 of the said Act— 

(+) in sub-section (1), for the words ‘Where a ryot has a permanent 
right of occupancy in his holding neither the ryot nor the landholder,’ the words 
‘Neither a ryot nor the landholder’ shall be substituted; and 

(44) for sub-sction (3), the following sub-section shall be substituted, 
namely :— 

“(3) Notwithstanding any usage or contract to the contrary, the ryot 
shall not, by reason of his making an improvement at his expense, become liable 
to pay a higher rate of rent on account of any increase of production or of any 
change in the nature of the crop raised as a consequence of such improvement.” 

Repeal of section 14, 11. Section 14 of the said Act shall be omitted. 
Madras Act I of 1908. 


Right of ryotto trees in 
holding. 


paia o! aon E 12. After section 17 of the said Act, the follow- 
1908 atest en “aes ing section shall be inserted, namely :— 


“17-A. Every landholder by himself or his duly authorized agent may at 

all reasonable times enter upon any land in his estate 

es nea a’ for any of the purposes of this Act and may also 
enter on and measure ‘anc. measure any land for any such purpose.” 


Amendment of section 18 13. In section 18 of the said Act, the figures ‘14’ 
Madras Act I of 1908. shall be omitted. 
Pet rane O.B far 14. For section 20 of the said Act, the following 


section 20, Madras ActIof sections shall be substituted, namely :— 


“20 (1) The Collector may, on the application of the landholder or other 
person interested, decide any question as to whether 

pees aoe wan any land is or is not of the description mentioned in 
or not and the customary Sub-clauses (a), (b) or (c) of clause (16) of section 
rights in such land, 3,or as to the customary rights in the user of any 
land which ıs of any such description, as existing at 


the commencement of this Act. 
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(2) Any person aggrieved by such decision may within a period of one 
year from the date thereof institute a suit in the Civil Court to establish the 
right claimed by him in respect of such land but subject to the result of such 
suit, if any, the Collector’s decision shall be final. 


ro 20-A. (1) Subject to such rules as the Locak 
Power of District Collector Government may prescribe in this behalf, the District 
to divert disused communal aap 
lands. Collector may on the application of the landholder, a 
ryot or any other persun interested— 

(a) declare that any land or any portion of any land which is set apart 
for any of the purposes referred to in sub-clauses (a) and (b) of clause (16) 
of section 3 is no longer required for its original purpose; and 

(b) by order in writing direct— 

(i) that any such land or portion in respect of which such declaration is 
made be used for any other specified communal purpose; or 

(ii) if such land or portion is not required tor any communal purpose, 
that it be converted into Government ryotwari land or landholder’s ryoti land 
according as the reversionary rights in such land vest under the terms, expres- 
sed or implied, of the sanad, title-deed or other grant, in the Government or in 
the landholder: 

Provided that before making any such declaration and order, the District 
ollector shall have due regard to any other customary rights of the landholder 
the ryots in the user of such land or portion and shall satisfy himself that 
he exercise of such rights would otherwise be provided for adequately if the 
declaration and order are put into effect: 

Provided further that in the case of any land of the description referred 
io in sub-clause (a) of clause (16) of section 3 the reversionary rights in which 
vest in the landholder under the terms, express or implied, of the sanad, title- 
deed or other grant, any order under sub-clause (i) of ciause (b) shall be 
made only with the consent of the landholder. 


(2) Without the written order of the District Collector under clause (b) 
of sub-section (1), no land which is set apart for any of the purposes referred 
to in sub-clauses (a) and (b) of clause (16) of section 3 shall be assigned or 
used for any other purpose. Nothing contained in this sub-section shall affect 
or take away or be deemed to affect or take away the customary rights of the 
landholder or the ryots in the user of any such land. 


20-B. (1) When the District Collector is satisfied that no land is set apart 
caer for any of the purposes mentioned in sub-clause(b) of 
lanier ieee clause (16) of section 3, or that any land so set apart 
munal purposes. or used is inadequate for the purpose, he may, after 
giving notice to the landholder and the other persons, 
if any, affected and after making such inquiry as he thinks fit, determine the 
land or additional land needed for the purpose, and apply to the Local Govern- 
ment for the acquisition of such land under the Land Acquisition Act, 1894, 
On such application, the Local Government may pass an order directing the Dis- 
trict Collector to take order for the acquisition of such land under the said Act, 
Thereupon the provisions of that Act shall apply as if the Local Government 
had directed the District Collector to take order for the acquisition of such land 
under section 7 of the said Act and the land shall, after such acquisition, be set 
apart for the purpose for which it is acquired. 
The cost of such acquisition including all charges incidental thereto, 
shall be borne by the Local Government, any local authority or authorities 
having jurisdiction over the area in which the land is situated, the Jandholder 
and the ryots or other persons benefited thereby in such proportions as the Dis- 
trict Collector may fix. Ifa local authority, landholder, ryot or other person 
makes default in paying its or his share. if any, of such cost, the District Col- 
lector may recover such share— 
M-—4 








26 . THE MADRAS LAW- JOURNAL SUPPLEMENT. [vr oF 1934. 
~ (4) in the case of a local authority, in such manner as may be prescribed ; 
and 


(îi) in the case of a landholder, ryot or other person, in the same man- 
her as an arrear of land revenue, i ° i T os 

- (2) Subject to such rules as the Local Government may prescribe in this 
behalf, the share, if any, fof such cost-payable by a ryot under this section to- 
gether with interest thereon at six percent: per annum may, at the discretion of 
the District Collector; take the form of annual payments, the amount of such 
payments being fixed with due regard to the prevailing rents.” 


15. In section 21 of the said Act, for the words and figures “any of the 
TET T A lands mentioned in section 20” the words, figures and 
Madras At I ot 1008 2l, letters “any of the lands mentioned in sub-clauses (a) 


l and (b) of clause (16) of section 3 ” shall be sub- 
stituted. 


Aaina P 16. In section 22 of the said Act, for the words 
Py era ear ioe and figures “orders under sections 20 and 21” the 
words and figures “orders under section 21” shall be 


substituted, 
Wea e a 23, I7. Section 23 of the said Act shall be omitted. 


18. In the first paragraph of section 25 of the said Act, the words ‘othe 
é ; than old waste’ shall be omitted and for the words 
ied ee action 25, ‘Every ryot’ the words ‘A ryot, for the words ‘shall 
7 i be bound to pay rent at a rate not exceeding’ the 
words ‘shall not, unless otherwise provided in this Act, be bound to pay rent at 
a rate exceeding’ and for the words ‘at such rate’ the words ‘exceeding such 
rate’ shall be substituted. l 


Amend E E 19. In section 29 of the said Act, for the words 
Madras Ane ' oi oe 23, an occupancy ryot,’ the words ‘a ryot’ shall be substi- 
l l tuted. i 


Amed f 30 20. In section 30 of the said Act, for the words 
Maden A I? O08 O dnstitute a suit before the Collector’ the words ‘apply 
l to the Collector’ shall be substituted. 


, 21. In clause (a) of section 31 of the said Act, 
rp aaaa tee: oe aon $1, for the words ‘institution of the suit’ in both the 
z i places where they occur, the word ‘application’ shall 

be substituted. , 


ae C 32, 22. In section 32 of the said Act— 

(1) in clause (b) of sub-section (1)— 

(a) for sub-clause (ii) the following sub-clause shall be substituted, 
namely :— 
' “(1i) the cost of making the improvement and the proportion in which 
such cost was borne by the landholder and by the ryot;” ; and 

(b) sub-clauses (4) and (sv) shall be renumbered (iv) and (v) res- 
pectively and the following shall be inserted as sub-clause (417), namely :— 

“(44t) the probable annual cost of maintenance of the improvement— 

(a) to the landholder, and 

(b) to the ryot;’; and 

(ii) (a) sub-section (2) shall be renumbered as sub-section (3) and the 
following shall be inserted as sub-section (2), namely :— 
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“(2) Before executing any improvement, the landholder may, with the 
previous sanction of the Collector, enter into a contract with the ryot for the. 
payment of an additional rent in consideration of‘such improvement. On the 
improvement being effected, the landholder shall apply to the Collector for regis-, 
tration of the same, and the Collector after satisfying himself that the sanction- 
ed improvement has been executed, shall register the same. On or after such 
registration and on the application of the landholder to enforce such contract, 
the Collector may pass an order granting such enhancement, not exceeding the 
additional rent mentioned in the contract, as is found by him to be reasonable 
with due regard to the considerations specified in clause (b) of sub-section 
(1).”; and a 

(b) in sub-section (3) as renumbered, for the word ‘decreed’ the word, 
‘ordered’ shall be substituted. : ` 

Amendment of section 35, 23. In section 35 of the said Act, for the word 
Madras Act I of 1908. ` ‘decree’ the word ‘order’ shall be substituted, 
24. In section 36 of the said Act, for the words ‘passing a decree for’ the 
word ‘ordering,’ for the words ‘the decree’ the words 
AACE of section 36, ‘the order’ and for the word ‘decieed’ the word 
adras Act I of 1908. p i : 
ordered’ shall be substituted. 


Pc pane thee 25. For section 37 of the said Act, the following 
Act I of 1908. section shall be substituted, namely :-— 


“37, An application for enhancement of rent on the ground of a rise in 

i i j ithin the twenty 

E A E bias prices shall not bè entertained if, w1 aes y 

ciccessive applications for oo next preceding the application, the rent has been 

enhancement of rent. enhanced or reduced on the ground of arise or fall in 

prices or commuted or a suit or an application for 

enhancement or reduction of rent on the ground of arise or fall in prices has 

been dismissed on the merits: 

Provided that nothing in this section shall, in respect of pending suits, 

ae the provisions of rule 1 of Order XXIII of. the Code of Civil Procedure, 
1908.°’ 7 , i : : 


Ma alist ge 38, 26. In section 38 of the said Act— 

(i) in sub-section (1), in the opening paragraph, for the words ‘an oc- 
cupancy ryot’ the words ‘a ryot’ and for the words ‘institute a suit before’ the 
words ‘apply to’ shall be substituted; and . 

(ii) in sub-section (2), for the words ‘In auy suit instituted under this 
section’ the words ‘On such an application being made’ shall be substituted. 


Fat ea ney a 27. For section 39 of the said Act, the following 
ActI of 1908. ” section shall be substituted, namely :— 


“39, When in a suit or on an application under clause (c) of sub-sec- 
Limitati Eg tion (1) of section 38, a decree or order has been 
T ee ae passed reducing the rent or dismissing the suit or ap- 
tions for reduction of rent, plication on its merits, no fresh application shall be 
entertained under the same clause if made within 

twenty years from the date of such decree or order: 
- Provided that nothing in this section shall, in A of pending suits, 
affect the provisions of rule 1 of Order XXII of the Code of Civil Procedure, 

1908.” 


Amendment of section 40, : i E 
Madras Act I of 1908. 28. In section 40 of the said Act 
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(1) for sub-sections (1) and (2) the following sub-sections shall be sub- 
stituted, namely :— 


“(1) Where for any land in his holding a ryot pays rent in kind or on 
the estimated value of a portion of the crop or at rates varying with the crop, 
whether in cash or in kind, or partly in one of these ways and partly in another, 
or partly in one or more of these ways and partly in cash, either the ryot or the 


landholder may apply to the Collector to have the rent on the holding commuted 
to a definite money rent. 


(2) On such application, the Collector shail pass an order declaring the 
sum to be paid as money rent in lieu of rent in kind or otherwise. The com- 


mutation shall take effect from the beginning of the revenue year next after the 
date of such order.” ; 


(ii) in clause (a) of sub-section (3), for the words ‘during the preceding 
ten years’ the words ‘during the ten years preceding the date of the application’ 
shall be substituted: and 


(111) in clause (b) of the same sub-section, for the words ‘occupancy 
ryots’ the word ‘ryots’ shall be substituted, and after the words ‘neighbouring 
villages’, the words ‘or where there are none such, in the villages of a neighbour- 
ing taluk’ shall be inserted. . 


Amendment of section 42, : 
Madras Act I of 1908. 29. In section 42 of the said Act— 


(i) in sub-section (2) the words ‘Provided that’ shall be omitted: and 


(ii) after sub-section (2), the following sub-section shall be added, 
namely :— 


“ (3) Notwithstanding anything contained in sub-section (2), where by 
agreement in writing the rent is fixed in proportion to the area or where by 
agreement in writing the rent is fixed on the basis of an assumed area and the 
agreement provides for the alteration of the rent when the actual area is found 
to vary from the assumed area, it shall be lawful for the landholder or the ryot 
to enforce an increase or decrease of the rent, as the case may be, in conse- 
quence of an increase or decrease of area measured in the same unit.” 


Repeal of section 43, . ; : 
Madras Act I of 1908, 30. Section 43 of the said Act shall be omitted. 


: 31. For sub-section (1) of section 44 of the 
ee ree eas 44, said Act, the following sub-section shall be substitu- 
ted, namely :— 


“(1) Upon an application under sub-section (2) of section 42 being 
made, or in proceedings in which it is claimed to enforce an increase or decrease 
of rent as provided in sub-section (3) of that section, the Collector shall deter- 
mine the area for which rent has previously been paid and the amount, if any, 
to be added to or deducted from the rent.” 


Repeal of section 45, . . : 
Madras Act I of 1908. 32. Section 45 of the said Act shall be omitted. 
Repeal of sections 46 to 33. Sections 46 to 49 of the said Act and the 


49, Madras Act Iof 1908. heading thereto shall be omitted, 


Amendment of section 50, i , : _ 
Madras Act I of 1908, 34. In section 50 of the said Act 


(i) in sub-section (1), the words “with a permanent right of occupancy 
and also so far as may be to ryots holding old waste under a landholder other- 
wise than under a lease in writing” shall be omitted; and 
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(ii) after sub-section (2), the following sub-section shall be added, 
namely :— 


“(3) The ryot shall at his request be entitled to have all the lands in his 
possession in a single village entered in a single patta.” 


Amendment of section 51, 35. (1) In sub-section (1) of section 51 of the 
Madras Act I of 1908. said Act— R 


(i) after the words ‘by a share of the produce’ the words ‘any sum pay- 
able by the ryot on account of pasturage fees or fishery rents’ shall be inserted; 
and 

(it) for the words ‘such rent, local tax, cess, fee or charge is -to be paid,’ 
the words ‘they shall be paid’ shall be substituted. 


(2) In sub-section (2) of the same section, for the words ‘an occupancy 
ryot’ the words ‘a ryot’ shall be substituted.” 


Wea Te an 53, 36. Section 53 of the said Act shall be omitted. 


37. (1) Sub-section (2) of section 54 of the 
said Act shall be omitted and sub-section (1) renum- 
bered as section 54, 


(2) In the section as so renunibered, for the words and figures “in the 
nanner provided for the service of notice under sub-section (2) of section 78,” 
the words ‘by delivering a copy to him or to some adult male member of his 
family or to his authorized agent or when such service cannot be effected, by 
affixing a copy in the village chavadi or, if there is no village chavadi, in some 
conspicuous place in the village and by sending a copy by post to the ryot at his 
last known place of residence,” shall be substituted, and after the words ‘at the 
cost of the landholder’ at the end, the words ‘and shall forthwith give intima- 
tion of the date of service to the landholder by post’ shall be added. 


Amendment of section 54, 
Madras Act I of 1908 


aes a aot _ 38. For section 57 of the said Act, the follow- 
Act I of 1908. ` ing section shall be substituted, namely :— 


“57 In adjudicating suits under sections 55 and 56, the Collector shall 

Bs ces ` proceed as herein mentioned. If he finds that the 

O ane aanie paar defendant is not bound to grant or accept a patta, he 

pane mene of a shall dismiss the suit. If he finds that the defendant 

is bound to grant or accept a patta, he shall decide 

whether the patta demanded or tenderedis a proper one and if heso finds 

shall pass a decree directing the defendant to grant the patta in exchange for a 

muchilika or accept the patta and give a muchilika in exchange. If the Collcc- 

tor finds that the patta demanded or tendered is not a proper one, he shall decide 

what the terms of the patta should be and shall embody such terms in the dec- 

ree passed by him and the decree shall be of the same force and effect as ifa 
patta and muchilika had been exchanged.” 


39. Insection 61 of the said Act, for the words ‘Anarrear shall bear 
simple interest’ the words ‘Subject to the provisions 
of this Act, an arrear of rent shall bear simple 
interest’ shall be substituted. 
Sipetititionof new: sec 40. For section 62 of the said Act, the follow- 
tion for section 62, Madras ing section shall be substituted, namely :— 
Act I of 1908. 
“62, (1) Every ryot who makes a payment on account of rent shall be 
, entitled to obtain forthwith a written receipt for the 
Peat of ryot to receipt amount paid by him signed by the landholder or other 
person authorized to receive thie rent. 
(2) The landholder or other person so authorized shall prepare and 
retain a counterfoil of the receipt.” 


Amendment of section 61, 
«Madras Act Iof 1908. 
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41. In section 65 of the said Act, for the words ‘If a landholdér without 
Acti dee E reasonable cause refuses’ the words ‘If a Jandholder 
Madras Act Lof1008,”-~«O1 Other person receiving rent on his behalf: refuses 
without reasonable cause’, for the words‘in accor- 
dance with the provisions of’ the words ‘as required by’ and for the words 
‘recover from him by a suit before the Collector’ the words ‘recover from the 
landholder on application made tothe Collector for that purpose’ shall be 
‘substituted. - . S he 
42. In the second proviso to section 66 of the said Act, after the words 
E E EF eee ‘by the landholder’ the words ‘but the landholder shall 
Madras Act Iof 1908, ' bear the cost of transport from the threshing: floor to 
the granary if the distance exceeds three miles’ shall 
be added. 
43. In section 67 of the said Act, after the words ‘forthe purpose of 
-Amendment of section 67, receiving rent’ the words ‘or of the person authori- 
Madras Act I of 1908. zed to receive the rent’ shall be inserted. 


een ment of section 68 44, In section 68 of the said Act— 
= i i 


(i) in sub-section (1), after“the words ‘full amount of rent then due’ at 
the end, the words ‘together with interest, if any, payable thereon’ shall be 
added; and |; , r PpO - 
~ |7. (1i) sub-section (3) shall be omitted. 

Amendment of section 69 45, In section 69 of the said Aci— ` 

` (iy in sub-section (1)— , E z 
(a) after the word ‘If’ the words ‘on a persual of the application, shall 
be inserted; and ane l 

(b) for the words “to whom an application is made under the last fore- 
going section,” the words ‘to whom it is made’ shall be substituted ; and 

(ii) in sub-section (2), for the words and letter ‘case (a) of the last 
forogoing section,” the words, figures and letter “case (a) of sub-section (1) of 
section 68,” for the words and letter “case (b) of that section,” the words and 
letter “case (b) of that sub-section,” and for the words and letter “case (c) of 
that section,” the words and letter “case (c) of that sub-section,” shall be substi- 


tuted. 
< Saheilion ot ew See 46. For section 70 of the said Act, the following 


‘tion for section 70, Madras section shall be substituted, namely :— . 
‘Act I of 1908, l 
.-. “70. The Collector receiving the deposit shall forthwith cause to be 
a +e eas affixed, in a conspicuous place at his office and in the 
ia grees receipt of vernacular language of the district, a notification of 
se ' the receipt of such deposit containing a statement of 
all material particulars and shall also— ae : 
x in case (a) of sub-section (1) of section 68, cause a notice of the receipt 
of deposit to be served on the person specified in the application as the persone 
to whose credit the deposit was to be entered ; 

in case (b) of that sub-section, cause a notice of the receipt of the depo- 
sit to be posted at the landholder’s village office or residence and in some conspi- 
cuous place in the village in which the holding is situated ; and PeO 
: in case (c) of that sub-section, cause a like notice to be served on every 
-person who, the Collector has reason to believe, claims ‘or -is entitled to the 
deposit.” 


47. To sub-section (1) of section 71 of the said 


: jent ion 71 l : à 
Fe ay tone foca 7l, Act, the following proviso shall be added, namely :— 
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(1) the necessary wearing apparel, cooking vessels, beds and bedding of 
the defaulter, and such personal ornaments of a woman asin accordance with 
religious usage cannot be parted with by her; 


(2) his ploughs and implements of husbandry, ploughing cattle and 
manure stocked by the ryot or cultivator and such seed grain as may be 
necessary for the due cultivation of the holding in the ensuing year.” 


Pi inane: i008 79, 51. In section 79 of the said Act— 

(i) in sub-section (1), aiter the words ‘amount of the arrear’ the 
words ‘ with interest’ shall be inserted; l 

(ii) in sub-section (2) for the words ‘Ifthe distrainer has notice that 
the cultivator is some person other than the defaulter’ the words ‘If any 
person other than the defaulter notifies the distrainer that he is the cultivator or 
the owner of the property’ shall be substituted ; and 


(iu) in the same sub-section for the words ‘delivered to the cultiyaior’ 
--at the end, the following shall be substituted, namely :— 


‘delivered to such person in all cases in which the property distrained 
‘nsist of — 


(a) any crops or other products of the earth standing or ungathered on 
ie holding: and 


(b) any crops or other products of the earth which have grown on the 
holding and have been reaped or gathered and are deposited on the holding or 
on a threshing floor or place for treading out grain or the like, whether in the 
fields or in a homestead.” 


52. In section 8l of the said Act, the words 
‘that is to say’ shall be omitted and after the word 
‘due’ the words ‘ with interest ’ shall be inserted. 


53. In sub-sections (1) and (2) of section 87 of the said Act, after the 
words and figures ‘the amount specified in the written 
oe oR 87, demand under section 78 with subsequent interest 
` and costs’ the words, figures and letter ‘or the 

amount referred to in section 77-C’ shall be inserted. 


Amendment of section 81, 
Madras Act I of 1908. 


E e e erty AT 54. For section 91 of the said Act, the following 
Act I of 1908. ” section shall be substituted, namely :— 


“91, Any person aggrieved by an order under section 89 or section 90 
may institute a suit before the Civil Court within one 
Presa ie fale under year from the date of the order to establish the right 
j which he claims to the property in dispute and for 
compensation.” i 


, 55. In clause (a) of section 93 of the said Act, 
ae a e 93, forthe words ‘of the cultivator also; the words 

' ‘also of the person who notifies that he is the cultiva- 
tor or the owner ;’ shall be substituted. 


56. In section 95 of the said Act— 

(i) in sub-section (2), after the word ‘cultivator’ at the end, the words 
; ‘or owner who may also file a suit before the 
Amendment of section 95, Collector to contest the distraint within fifteen days 
Madras Act I of 1908. from the date of the service of such notice’ shall be 
added; 
(ji) in sub-section (3), after the word ‘ village” at the end of the first 
paragraph, the words ‘and communicate it in person or by post to the defaulter . 
and:to the cultivator or owner’ shall be added; and 

M—5 
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(iii) after sub-section (4), the following sub-section shall be added, 
namely :— 

‘“ (5) If for any reason the sale officer is unable to hold the sale on the 
date fixed under sub-section (3), he may, by order, adjourn the sale to another 
day. Such order shail be proclaimed and posted inthe village inthe same 
manner as an order under sub-section (3). A copy of such order shall be 
delivered in person or sent by post tothe defaulter andto the cultivator or 
owner.” 

57. In section 96 of the said Act, for the words 
tr 100k 3, «cultivator aforesaid’ the words ‘cultivator or 
Serres owner aforesaid’ shall be substituted. 


Substitution of new sec- 58, Forsection 101 of the said Act, the following 


re for 08 EA section shall be substituted, namely :— 


“101. If, on the property being put up for sale,a fair price in the 
estimation of the sale officer is not offered for it and™ 
Postponement of sale. if the defaulter, cultivator or owner of the property 
or a person authorized to act in his behalf or the distrainer applies to have t 
sale postponed until the next day or the next market day if a market is held 
or near the place of sale, the sale shall be postponed until the next day or un 
the next market day, as the case may be, and shall then be completed, whatev 
price may be offered foi the property.” 


59. Inthe first paragraph of section 102 of the said Act, for the words. 
‘certified to the Collector by the sale officer and shall 
i cy e E A c So0g°" at the instance either of the distrainer, the defaulter, 
> or the cultivator, without prejudice to any other 
remedy which he may have, be recoverable in a suit before the Collector from 
the defaulting purchaser,’ the words ‘reported tothe Collector by the sale 
officer and the Collector may, on application by the distrainer, the defaulter, the 
cultivator or the owner and after notice to the defaulting purchaser and hearing 
his objections, if any, certify the amount recoverable from him and the amount 
so certified by the Collector shall be recoverable from the defaulting purchaser 
at the instance either of the distrainer, the defaulter, the cultivator or the 
owner as if the Collector had passed a decree therefor’ shall be substituted. 


Amendment of section . ; 
104 Madras ‘Act L of 1908, 60. In section 104 of the said Act— 
(i) in sub-section (1), the words and figures ‘ or has failed to apply to 
the sale officer for an order under section 92’ shall be omitted; and 
(ii) in sub-section (2), forthe words ‘may order’ the words ‘shall 
order’ shall be substituted. 
61. In sub-section (3) of section 106 of the said Act, for the words. 
l ‘ discharge of the arrear for which the distraint was 
Amendment of section made’ the words ‘ discharge of the amount for 
106, Madras Act I of 1908. : : à l 
' which the distraint was made with subsequent interest 
up to the date of payment ’” shall be substituted. 
eae ae ie (1) ee 112 of the said Act shall be- 
mendmen renumbered as sub-section (1) of section 112 and in. 
112, Madras Act I of 1908. ite section as so renumbered— 
(i) in the first paragraph for the words ‘ file a suit’ the words ‘ institute 
a suit’ and for the words ‘sent to the Collector,’ the words ‘delivered to the- 
Collector ’ shall be substiluted; and 
(ii) for the second paragraph, the following paragraph shall be substitu- 
ted namely :— 
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“ Four copies of the notice together with the fee for service thereof 
shall be sent to the Collector who shail cause service to be effected upon the 
defaulter in the manner provided in sub-section (2) of secticn 7& for the 
service of a written demand. A copy of the notice shall also be sent by post to 


the defaulter.” 
(2) To the section as so renumbered, the following sub-section shall be 


added, namely :— 

“(2) Any person having an interest in the holding or part thereof who 
would be affected by its sale may institute a suit Lefore the Collector contest- 
ing the right of sale within the period fixed in sub-section (1).”’ 


Substitution of new sec- 63. For section 114 of the said Act, the follow- 


tion f tion 114, Mad ; , f 
‘Act lof 1908. actas ing section shall be substituted, namely :— 


“114, If the amount specified in the notice under section 112 has not been 

us paid andit no suit contesting the right of sale has 
Application for sale. been instituted before the Collector within thirty days 
from the date of service of the said notice, or if such suit has been instituted 
and the defaulting ryot has been declared tobe liable to pay the amount in 
whole or in part, the landholder may apply to the Collector for sale.” 


~ 


H 


ti Mad : : à 
a ee cetera ing section shall be substituted, namely :— 


`" °. -. . LY 
~ubstitution: of new sec- 64. For section ll6of the said Act, the follo\ 


\ 
x\ 


“116. (1) On receipt of such application, the Collector shall issue notice ` 


s to the parties and after hearing such of them as 
Proclamation of saleand appear shall determine the extent of land to be sold, 


appointment of selling jhe lots if any in which it shall be sold, the order in ` 


pes which the lots shall be sold and the estimated value of 
each lot and shall order the sale, appoint an officer to conduct the sale, draw up 
the proclamation of sale and direct copies thereof in the vernacular of the taluk 
to be posted in his office and in the taluk office: 


Provided that no such lot shall, except with the consent of the land- 
holder, be less than a revenue field. 
(2) The proclamation shall specify— 


(a) (i) the land to be sold; 

(i1) the lots if any in which it shall be sold; 

(iii) the order in which the lots shall be sold; 

(iv) the estimated value of each lot; and 

(v) the rent or rates of rent payable in respect of each lot, 

(b) subject to the provisions of section 77-C, the amount specified in the 
written notice under section 112, or where it has been declared by the Collector 
in a suit contesting the right of sale instituted under sub-section (1) or sub- 
section (2) of section 112 that the ryot is liable to pay only apart of the 
amount specified in such notice, such part, together in each case with costs and 
interest, if any, up to the date of the order of the sale; 

(c) any encumbrance subject to which the land is liable to be sold; and 


(d) every other thing which the Collector considers material for the 
purchaser to know in order to judge the nature and value of the land.” 


Substitution of new sec- 65. For section 117 of the said Act, the follow- 


A RE Toes ing section shall be substituted, namely :— 
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“117. (1) The selling officer shall, by order, fix the date, time and place 
of the sale and direct a copy of the order in the verna- 
cular of the taluk to be posted in the taluk office and 
cause the contents of the order and of the proclamation of sale to be published 
by beat of drum in the village where the holding is situated. He shall also post 
a copy of the order and of the proclamation of sale in the village chavadi or if 
there is no village chavadi in a conspicuous place in the village and shall send 
a copy of his order and of the proclamation of sale to the defaulter by post. A 
copy of the order and proclamation shall be published in the District Gazette. 


(2) In fixing the date of sale not less than thirty days shall be allowed 
from the date on which publication by beat ot drum is made as aforesaid. 


(3) If, for any reason, the selling officer is unable to hold the sale on the 
date fixed under sub-section (1), he may from time to time by order adjourn 
the sale to another day. Such order shall be published and posted in the village 
in the same manner as an order under sub-section (1). A copy of such order 
shall be delivered to the defaulter in person or sent to him by post.” 


66. In section 118 of the said Act, for the 
Hee E o words ‘said amount,’ the words ‘amount mentioned in 
i ` the proclamation of sale’ shall be substituted. 


67. In section 120 of the said Act, for the words ‘in one or more lots as 
the selling officer may think advisable,’ the words & 
one or more lots as may be specified in the proclam 
tion of sale’ shall be substituted, the words ‘but 
such lot shall, except with the consent of the Jandholder, be less than a revenu 
field’ shall be omitted, and forthe words ‘the cost of distress and sale’ the 
words ‘the expenses and the costs of the sale’ shall be substituted. 


Duty of selling officer. 


Amendment of section 
120, Madras Act I of 1908. 


Insertion of new section ; ; 
OA ia Madea Act 1 of 68, After section 120 of the said Act, the fol- 
lowing section shall be inserted, namely :— 
Right of landholder to “120-A. (1) A landholder who has brought to 
bid for holding and setoff sale a ryot’s holding or part thereof for an arrear of 
amounts due to him. rent may bid for or purchase the same. 


(2) Where the landholder purchases, the purchase money and the 
amount due to him as mentioned in the proclamation may be set off one against 
the other.” 


Amendment of section 4 i = 
122, Madras Act I of 1908. 69. In section 122 of the said Act 


(i) for the words ‘costs of the sale’ the words ‘the expenses and the 
costs of the sale’ shall be substituted ; and 


(ii) at the end, the following sentence shall be added, namely :—‘The 
selling officer shall receive the amount tendered and transmit the same forthwith 
to the Collector.’ 


Substitution erat ee 70. For section 123 of the said Act, the follow- 
tion r 1908 noet, MESES ing section shall be substituted, namely :— 
( 


“123. (1)-The price of every lot, or where the landholder is the purchaser, 

the balance of such price after deducting any amount 

Payment of | perce which he sets off under sub-section (2) of section 

pene and notification of 120A, or the poundage payable by him under clause 

sale. (b) of sub-section (1) of section 127, whichever is 

greater, shall be paid to the selling officer at the time of the sale, or as soon 
thereafter as he may direct. 
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(2) In default of such payment the property shall be put up again and 
sold and any deficiency in price, which may happen on such second sale and all 
expenses attending such second sale including the poundage payable in respect 
thereof, shall be certified to the Collecto: by the selling officer and the Collector 
may, on application by the Jandholder or the deiaulter and after notice to the 
defaulting purchaser and hearing his objections, if any, certify the amount 
recoverable from him and the amount so certified by the Collector shall be re- 
coverable from the defaulting purchaser at the instance either of the landholder 
or the defaulter, as if the Collector had passed a decree therefor. 

Any sum recovered under this sub-section from the defaulting purchaser 
shall be dealt with under section 127, as if it were proceeds of the sale. 

__ (3) As soon as the payment referred to in sub-section (1) is made, a 
notification shall be published in the issue of the District Gazette immediately 
following, giving particulars of— 


(1) the date of sale, 
(ii) the lands sold, 
_ (iti) the price for which they were sold, and 
(iv) the names of the purchaser, defaulter and landholder concerned.” 


> ituti f - : ; 
a EA 124 Madras _ 71. For section 124 of the said Act, the follow- 
I of 1908. ing section shall be substituted, namely :— 
Transmission of purchase “124. (1) All moneys received by the selling 


money to Collector and officer under sub-section (1) of -section 123 shall 
grant of certificate of sale. forthwith be transmitted to the Collector. 


(2) Onthe expiration of forty-five days from the date of the sale as 
specified ın the notification under sub-section (3) of section 123, the Collector 
shall, if no application has been made to set aside the sale under section 131 or 
if such application has been made and rejected, grant a certificate of sale to the 
purchaser stating the property sold, the name of the purchaser, the date of the 
sale and the price at which the property was purchased and shall place him in 
possession of the property sold. 

(3) The Collector shall also cause a copy of the certificate to be posted 
in the village chavadi of the village in which the lands are situated or, if there 
is no village chavadi, in a conspicuous place in the village. A copy of the certi- 
ficate shall also be published in the District Gazette.” 

72. Tn section 125 of the said Act, after the words “this Act ” occurring 

at the end, the words “but not subject to any arrears 

ee ae of rent due in respect of the holding before the date 

l of sale, or to interest on such arrears, whether a 
decree has been obtained or not for such arrears or interest” shall be added. 

P EEE. r 73. (1) Section 127 of the said Act neS 

mendment of section renumbered as sub-section (2) of that section an e 

127, Madras Act I of 1908, following shall be a as sub-section (1), 

namely :— 

“« (1) (a) From the proceeds of every sale of a holding or part of a hold- 
ing under this Act, the Collector shall make deduction at a rate not exceeding 
one anna in the rupee for poundage. 

(b) If the landholder purchases the property and sets off any sum due to 
him against the purchase-money, he shall pay the amount chargeable for pound- 
age at the rate specified in clause (a). 

(c) The amount deducted or paid on account of poundage shall form 
part of the costs and expenses of the sale.” 

(2) In sub-section (2) of the said section as re-numbered— 
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(a) in the opening paragraph, for the words ‘ In disposing of the pro- 
ceeds of a sale of a holding under this chapter’ the words ‘ In disposing of the 
balance of the proceeds of the sale’ and for the words ‘shall be observed’ the. 
words, figures and letter ‘ shall, subject to the provisions of sub-section (2) of 
section 120-A, be observed ’ shall be substituted; 


(b) in clause (c), for the words ‘rent which may have fallen due to him 
in respect of the holding between the date of application or suit’ the words and 
figures ‘ arrears of rent and interest due in respect of the holding between the 
date of the notice under section 112’ shall be substituted; and 


(c) in the proviso after clause (c) for all the words beginning with the 
words ‘ of this section’ up to the end the words and figures ‘ until after the 


grant of a certificate of sale under sub-section (2) of section 124’ shall be sub- 
stituted. 


Repeal of section 130, 74. Section 130 of the said Act shall be 
Madras Act I of 1908. omitted. 
ee 75. For section 131 of the said Act, the follow- 


Act I of 1908. ing section shall be substituted, namely :— 


“131. (1) Whena ryot’s holding or part thereof is sold for an arr 
Aian T due thereon, the defaulting ryot, or any person ha 
Se epost Sf puree a tight or interest therein affected by the sale, m 
money. apply to the Collector to have the sale set aside on 
= his depositing with that officer— 
(a) for payment to the Government, the amount deducted for poundage 
under clause (a) of sub-section (1) of section 127; 


(5) for payment to the landholder, the amount specified in the procla- 
mation of sale as that for the recovery of which the sale was ordered, together 
with subsequent costs, 1f any, incurred by the landholder in bringing the holding 
to sale, and including, where the landholder is the purchaser, the amount paid 
by him for poundage under clause (b) of sub-section (1) of section 127 less 
any amount which may, since the date of the proclamation of sale, have been 
received by the landholder; and 


(c) for payment to the purchaser, a sum equal to five per centum of the 
purchase money. 


(2) If such deposit is made the Collector shall pass an order setting 


aside the sale, and directing repayment of the purchase money and the five per 
centum to the purchaser: 


Provided that where the landholder is the purchaser, only the five per 
centum and the balance of the purchase money after deducting the amount 


which he sets off under sub-section (2) of section 120-A shall be directed to be 
repaid tu him as purchaser.” 


Amendment of section 76. In section 134 of the said Act, after clause 
134, Madras Act I of 1908. (2), the following new paragraph shall be added :— 
“The provisions contained in this Chapter for the recovery of rent from 
a ryot by a suit before the Collector, shall apply, as far as may be, 10 the reco- 
very of rent by a landholder from a ryot holding, under a written engagement 
specifying the rent payable, a tree or trees apart from the land on which they 
Stand in the same village as that in which he holds land as a ryot.” 


oe 77. For Chapters VII and VIII of the said Act, 
VIIL Mada Aci Lof 1908, the following Chapters shall be substituted, namely :— 
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“CHAPTER VII. 
RECOVERY OF Excess PAYMENTS. 
“135 A landholder shall not be entitled to take, receive, or exact from his 
o. ryots as such, under any name or under any pretence 
; Prohibition of payments anything in addition to the rent lawfully payable. All 
n addition to rent. : ; ; 7 

stipulations and reservations for such additional pay- 
ment shall be void. ; 
136. Every ryot from whom as such, anything has been taken, received or 
EEE A exacted by the landbolder in addition to the rent law- 
ae ad T A Pay- fully payable, shall be entitled to recover by a suit 
before the Collector the amount or value of what has 
been so taken, received or exacted, and where anything has been exacted, also 
such sum by way of penalty as the Collector thinks fit, not exceeding one hund- 
red rupees or, when double such amount or value exceeds one hundred rupees, 

not exceeding double that amount or value. 


CHAPTER VIII. 
IRRIGATION WORKS. 
136-A. In this Chapter— 
(1) the ‘ayacut’ of an irrigation work shall mean all the lands which are 
‘Ayacut’ entitled to irrigation under the irrigation work ; 


(2) ‘major irrigation work’ shall mean an irrigation work of which the 

etal gested , ayacut is 200 acres or more in extent and any other 

‘Major irrigation work? irrigation work notified by the District Collector 
ander section 136-B; and 

(3) ‘minor irrigation work’ shall mean any irrigation work which 1s not 


‘Minor irrigation work,’ a major irrigation work. 

a 136-B. The District Collector may, by notifi- 
Notification of certain cation in the District Gazette, declare that any irriga- 
orks as major irrigation ,. ll b b b f 

aaa tion work shall be deemed to be, or to be part ol, a 


major irrigation work for the purposes of this Chap- 
ter, notwithstanding that its ayacut 1s less than 200 acres 

(a) onthe ground that the work is so situated that any railway may 
appear liable to be injured from the escape or overflow of water therefrom; or 


(b) for any other special reason. 
The ground or reason for every declaration under this section shall be 
specified in the notification. 


Applications to whom to 136-C. Applications under this Chapter shall be 
be made. made— 


(a) to the District Collector in the case of a major irrigation work, and 
(b) 10 the Revenue Divisional Officer in the case of a minor irrigation 

work. 
136-D. The officer to whom an application is made under this Chapter 
oe may himself inquire into the application or depute an 
Inquiry on application. officer subordinate to him not below the rank ofa 
Deputy Tahsildar to make the iuquiry. The officer making the inquiry shall fix 
a date and the time and place at which the inquiry will take place and cause to 
be served on the respondent or respondents a copy of the application and a notice 
to show cause why the order prayed for should not issue. The notice shall also 
be posted in the village or villages where the land irrigated is situated and shall 
also be published in the manner prescribed so as to give notice to the ryots holding 
Jands in the ayacut of the irrigation work, On the day fixed in the notice or, on 
any other date to which the inquiry may be adjourned, the officer making the 
inquiry shall hear the applicant or applicants, the respondent or respondents and 
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any ryots interested who may attend, and may take evidence and make such 
further inquiry as he may think fit. If the inquiryis made by an officer other 
than the officer to whom the application is made, he shall make a report thereon 
to the officer to whom the application is made and shall send him the records of 
the enquiry ; and the officer to whom the application is made shall pass his order 
ater considering the report and hearing the objections, if any, of the parties. 


137. The landholder in whose estate an irrigation work is situated or any 
Sth ryot or 1yots holding land irrigable from the irriga- 
Determination of ayacut. tion work may apply for an order determining what 
lands are or should be included in the ayacut of such irrigation work. On 
inquiry or report under section 136-D, the officer to whom the application is 
made shall pass an order— 
(a) determining what lands are or should be included in the ayacut of 
such irrigation work, and l 
(b) classifying any such lands as ‘irrigated’ or ‘garden’ if they are not 
already so classified, and 
(c) determining the rate of rent to be paid on the lands so classified. 


137-A. Where the ayacut of an irrigation work in an estate has been de- 
termined by an order passed under section 137 or in 
Sanction to extend ayacut. a record-of-rights published under Chapter XI, the 
landholder of the estate may apply for sanction 1o extend such ayacut by the in- 
clusion in it of the land or lands mentioned in the application. On inquiry or 
report under section 136-D the officer to whom the application is made may pass 
an order— 


(a) sanctioning the extension of the ayacut by the inclusion of such lands 
mentioned in the application as he finds can be included in the ayacut without 
prejudice to the irrigation in the customary manner of the lands already inclu- 
ded in the ayacut, and 


(b) reclassifying the lands newly included in the ayacut under clause (a 
as ‘irrigated’ or ‘garden,’ and 
(c) determining the rate of rent to be paid on lands so reclassified. 


137-B. Where the ayacut of an irrigation work in an estate has been de- 
EOS termined by an order passed under section 137 or by 
= = Apoena ae a record-of-rights published under Chapter XI, the 
: _  landholder shall not be entitled to extend such ayacut 
except in pursuance of an order under section 137-A. 


137-C. Any ryot holding land under a landholder as irrigated or garden 
ae . land in the ayacut of an irrigation work, may appl 
Sc ee of ir- for an order for the reclassification of such Gees 
garden land as rot : 
untrrigated. unirrigated land, on the ground that it has not been 
possible for a period of not less than six consecutive 
years immediately prior to the date of application, to irrigate such land from 
such irrigation work. If on inquiry or report under section 136-D the officer 
to whom the application is made finds that it has not been possible for a period 
of not less than six consecutive years immediately prior to the date of appli- 
cation, to irrigate such land or any portion of it from the Irrigation work in the 
ayacut of which it is included, he may pass an order reclassifying such land or 
portion as unirrigated and determining the rate of rent to be paid on the land 
or portion so reclassified. 


137-D. (1) In determining the rate of rent under clause (c) of section 
137, clause (c) of section 137-A or section 137-C, the 
officer to whom the application is made shall have due 
Ha _ regard to the rate of rent for similar lands, if any, 
with similar advantages in the neighbourhood, 


Determination of rate of 
rent on reclassified lands. 















vill oF 1934.] THE MADRAS ESTATES LAND (AMENDMENT) ACT. 41 


(2) Nothing contained in Chapters III and XI shall be deemed to affect 
the powers of the said officer to determine the rates of rent under any of the 
provisions referred to in sub-section (1). 


138. Any ryot or ryots holding land under a 
landholder in the ayacut of an irrigation work, 
and 


(a) paying not less than one-fourth of the rent of the ayacut, or 
(b) holding not Jess than one-fourth of the extent of the ayacut, or 


(c) depositing such amount not exceeding two hundred rupees in the 
case of a major irrigation work and one hundred rupees in the case of a minor 
irrigation work as may be demanded by way of security, may apply for the 
issue of an order for the repair of the work if the work is in such a state of 
disrepair as materially to prejudice the irrigation of the lands dependent upon it 
and if the landholder upon his or their application has refused or neglected to 
execute the necessary repairs. The application shall state in sufficient detail the 
facts on which the claim of the applicant or applicants is based and the general 
nature of the defects in the irrigation work. Any ryot or ryots intending to 
file an application under this section and any person or persons authorized by 
him or them shall have free access to the irrigation wo1k concerned to enable 
him or them to state these facts and the general nature of these defects. 


Explanation.—Repairs shall not include petty works such as yearly 
earance of supply and distribution channels or minor repairs which the ryots 
_, are by law or custom bound to carry out. 

139. (1) (a) If on inquiry or report under 
| Inquiry and order on stich section 136-D, the officer to whom the application is. 
application. z 
made is satisfied— 


(i) that the irrigation work is in such a state of disrepair as materially 
o prejudice the irrigation of the lands dependent upon it; and 


(11) that the state of disrepair is not due exclusively to the wrongit’ 
acts of the ryots or to omission to make such petty works or minor repairs è 
the ryots are by law or custom bound to carry out, 
he may pass an order specifying the works necessary for the restoration of the 
irrigation work to efficiency and the estimated cost of the same and requiring 
the landholder to execute the said works within a specified time which may be 
extended from time to time by the officer. In passing an order specifying or 
extending the time, the officer shall consider any representations made by the 
ryot or ryots who made the application and pay due regard to the capacity of 
the estate of such Jandholder to bear within such time, the cost of such works. 
in addition to the cost of other works, if any, ordered by such officer or by any 
other officer to be exccuted by such Jandholder or undertaken by such landholder 
of his own accord. 


(b) If on such inquiry or report, the officer to whom the application is 
made is satishied— 


(i) that the irrigation work is not in such a state of disrepair as 
materially to prejudice the irrigation of the lands dependent upon it; or 


(ii) that the state of disrepair is due exclusively to the wrongful acts of 
the ryots or to omission to make such petty works or minor repairs as the ryots 
are by law or custom bound to carry out, 
he shall dismiss the application. 


(2) (a) The costs incurred by the applicant or applicants or by the 
landholder in connexion with the application, shall be in the discretion of the 
officer ro whom the application is made and he shall have full power to 
determine by whom and to what extent such costs are to be paid: 

Provided that the amount awarded as costs shall be reasonable and that 


the amount awarded to the landholder shall in no case exceed two hundred 
M—6 


_ Application for repair of 
irrigation work. 
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rupees in the case of a major irrigation work and one hundred rupees in the 
case of a minor irrigation work. 

(b) Where any security has been deposited under section 138 the officer 
aforesaid may, if he awards costs to the landbolder under clause (a), pay such 
costs oul of the amount of such security and where such officer is satisfed that 
the application was frivolous, he may also declare the whole or part of the 
balance, if any, of the said amount to be forfeited to the Government. 


(3) An order passed under clause (a) of sub-section (1) shall declare 
that, if the landholder refuses or within the time specified in such order as 
extended from time to time under that clause fails to execute the works, he 
shall deposit the amount of the estimated cost within atime to be specified in 
that behalf. If the landholder fails to make the deposit within the time so 
specified or within such further time as may be allowed, the officer passing the 
order shall recover the same from the landholder as if it were an arrear of land 
revenue, 


(4) On the estimated cost being deposited or recovered as aforesaid, the 
officer shall get the works executed as soon as may be by such persons and in 
such manner as he may direct and meet the cost of such works from the amount 
deposited or recovered as aforesaid. 


(5) If the amount of the estimated cost deposited by or recovered from 
the landholder as aforesaid is found insufficient for the completion of th 
works, the officer may require the landholder to deposit such further sum a 
may be necessary for the purpose within a specified time and failing such 
deposit shall recover the same as if it were an arrear of land revenue and the 
amount so deposited or recovered shall be utilized by the officer for meeting the 
cost of the works. 


(6) If the amount deposited or recovered from the landholder under 


this section exceeds the cost of the works, such excess shall be refunded to 
him. 

Explanation —For the purposes of this section, the cost of any works 
shall include the cost, if any, of the inspection of the same after completion. 


140. (1) Where the default to maintain the irrigation work in good repair 
Debio de dabai is that of a holder of a dasabandaın inam granted 
handar. sadancam prior to the permanent settlement and confirmed but 
not enfranchised by the British Government, the 
holder of the estate served by the irrigation work shall be entitled to call on the 
holder of the dasabandam inam to execute the works specified in the order 
passed under clause (a) of sub-section (1) of section 139 or to pay for their 
execution and on his default io do either, such holder of the estate may execute 
the said works as directed in the order and recover the cost of the same from 
the dasabandam inamdar by suit before the Collector. The amount of the 
decree may be recovered as if it were an arrear of rent, 


(2) Nothing contained in sub-section (1) shall be deemed to affect the 
right of such holder of the estate to resume such inam for proper cause, 


141. At the time of passing an order under clause (a) of sub-section (1) 

f of section 139 or at any time subsequent thereto, the 

eo a o oficer passing the order may, on the application of 

works of repair. any ryot or ryots holding land in the ayacut of the 

irrigation work in respect of which such order is pas- 

sed, direct such temporary reduction of rent as he thinks fair and equitable 
until the works specified in such order have been completed. 


142. (1) If the irrigation work serves partly an estate and partly Govern- 
Irrigati i : ment land, the repair as aforesaid shal} invariably be 

Trigation works serving z fe : 
partly an estateand partly executed by the District Collector, and after notice to 
Government land. the landholder giving him an opportunity to examine 
the stated cost of the repair and urge his objection 
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thereto, if any, the charges incurred shall be divided between the Government 
and the landholder in proportion to the extent of Jand belonging to Government 
which is registered as entitled to irrigation from the work and the extent of land 
belonging to the landholder tor which he is entitled free of separate charge to 
irrigation from the work. The portion due by the landholder shall be recover- 
able as an arrear of land revenue. 


(2) Nothing in sub-section (1) shall apply to irrigation works belonging 
to the Government, which the Government are bound to maintain, and from 
which the landholder is entitled to a supply of water free of charge. 


(3) A landholder who is dissatished with an order of the District Col- 
lector under this section may sue in a Civil Court to have it set aside or modi- 
fied on either of the following grounds :— 


(a) that he is under no obligation to repair the irrigation work concer- 
ned; 


(b) that the portion of the charge which he is liable to pay under sub- 
section (1) has been wrongly calculated. 


If the order is set aside or modified, the Court shall direct the refund of 
any amount found to have been improperly levied. 


Irrigati 7 i 143. (1) The provisions of this Chapter shall 
rriga ion Works serving . . ` 
R e te: apply, so far as may be, to an irregation work serving 
more than one estate. 


(2) Where an irrigation work serves more than one estate the Local 
Government may make rules for— 


(a) regulating the procedure to be adopted ; 


(b) determining and adjusting the rights and liabilities of the landholders 
and the ryots concerned; and 


(c) providing for the recovery of the cost of carrying out the repairs. 


"144. No Civil Court shall issue an injunction or save as provided under 
a section 142 entertain a suit regarding the proceedings 
Bar on jurisdiction of of a District Collector or Revenue Divisional Officer 
civil court. : Pr 
under this Chapter. 
„Substitution, of new sec- 78. For sections 145 and 146 of the said Act, the 
tion for sections 145 and : 
146 Madras Act I of 1908. following section shall be substituted, namely :— 


“145, (1) Whenever a holding or any portion thereof is transferred or 
whenever the same devolves by operation of law, the 
Pease eae as aes landholder shall, subject to the provisions of this sec- 
portion of a holding. tion, be bound to recognize such transfer or devolu- 


tion and enter into a fresh engagement or engage- 
ments, as hereinafter provided. 


(2) Where a holding or any portion thereof is transferred by the act of 
a ryot, the landholder on receiving notice thereof in writing from the transferor 
and the transferee shall recognize the transfer. 


Any person presenting for registration any document transferring a 
holding or any portion thereof shail present therewith a notice in writing signed 
by the transferor and the transferee and addressed to the landholcer, asking for 
recognition of the transfer, and shall also pay to the registering officer such fee 
as the Local Government may prescribe for the transmission of such notice to 
the landholder. The landholder shall recognize the transfer on receipt of the 
said notice. 


(3) Where there is a binding adjudication as to the fact and validity of a 
transfer of a holding or any portion thereof in any proceeding before a Civil or 
Revenue Court to which both the transferor and the transferee are parties, the 


e v 
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landholder shall, on the production of a certified copy of the judgment, decree 
or order in such proceeding, be bound to recognize such transfer. 

(4) Where a holding or any portion thereof is transferred in pursuance 
of a decree or order of a Civil Court, or by a sale for arrears of rent, or for 
arrears of Government revenue, or for any demand recoverable as arrears of 
Government revenue or as arrears of rent, such transfer shall be recognized by 
the landholder on production of a certified copy of the decree or order establish- 
ing transfer, or in cases in which the tiansfer is effected by sale under the order 
of any Court or public officer, on production of the sale certificate or a certified 
copy thereof. 

(5) Where a holding or any portion thereof devolves by operation of 
law, the landholder on receiving notice thereof in writing from the person on 
whom the holding has devolved shall recognize the devolution. 


(6) (a) Where either the transferor or the transferee fails to join the 
other in applying to the landholder for recognition of the transfer, the trans- 
teree or the transferor, or where any dispute arises as to the person or persons. 
on whom the holding or portion thereof has devolved, any person claiming by 
devolution the holding or portion, may apply to the Collector for an order certi- 
fying the transfer or the devolution as the case may be. 


(b) The Collector, after giving notice to the transferor or transferee or 

other persons interested and after making such inquiry as he thinks fit as to t 
fact and validity of the transfer or as to the person or persons on whom t 
ha~ portion has devolved, may pass an order certifying the transfer or 
- as the case may be. On production of a certified copy of such order 







—_ m 


the landh¢g'er shall be bound to recognize the transfer or the devolution. 

(c) ‘Nothing in this sub-section shall bar any suit in a Civil Court for 
establishing or setting aside any transfer or for enforcing any claim based on a 
devolution by operation of law. 


(7) Where the landholder has recognized the iransfer or devolution of 
any holding or portion thereof under the foregoing provisions of this section— 


(1) in case the transfer or devolution is of the entire holding, the land- 
holder shall be bound to enter into a separate engagement with the transferee or 
the person on whom the holding devolves, or if there is more than one such 
transferee or person, into a joint engagement with such transferees or persons; 


(11) in case the transfer or devolution is of a portion of the holding 
and the portion is not defined by metes and bounds, the landholder shall be 
bound to enter into a joint engagement with the transferor and the transferee 
and the other co-sharers, if any, or with the person or persons on whom the 
portion of the holding devolves and the other co-shares, if any: 


_ Provided that if the transferor has ceased to possess any interest in the 
holding, his name may with his consent be omitted from such engagement; 


(iit) in case the transfer or devolution is of a portion of the holding and 
the portion is defined by metes and bounds the landholder shall be bound to 
enter into separate engagements with the holders of the subdivisions: 


Provided that the landholder shall not be bound to enter into such engage- 
ments unless each of the sub-divisions conforms to the rules made by the Local 
Government in that behalf, 


(8) In any case falling under the proviso to clause (111) of sub-section 
(7), where the landholder does not enter into separate engagements with the 
holders of the subdivisions, he shall be bound to enter into an engagement with 
them jointly. 
(9) The distribution of rent between the subdivisions referred to in 
ene (111) of sub-section (7) shall be made in the first instance by the land- 
older. j 
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If the distribution of rents be delayed for over six months or is not assen- 
ted to by any of the parties concerned, the Collector shall on application by any 
such party make such distribution and the same shall be binding on the landhol- 
der and on all the other parties concerned. 


(10) The transfer of a holding or the recognition thereof by the land- 
holder shall in no way affect the charge on the holding or the lands comprised 
therein for the rent which accrued due thereon prior to the date of the transfer 
or its or their liability therefor. 

(11) The provisions of this section shall apply to the partition of a hold- 
ing among co-sharers as if it were a transfer.” 


iy a AGLI ee 1008 79. Insection 147 of the said Act— 

(i) in sub-section (1), for the words and figures ‘prior to the giving of 
notice under section 146 or prior to the production of such copy of the decree 
or order or certificate of sale under section 146 in so far as,” the following 
words, figures and letters shall be substituted, namely :— 

“prior to— 

(a) the giving of the notice under sub-section (2) of section 145, or 

(b) the production of the certified copy of the judgment, decree or order 
under sub-section (3) of that section, or 
(c) the production of the certified copy of the decree or order or the sale 
tificate or certified copy thereof under sub-section (4) of that section, or 

(d) the production of acertified copy of the order under sub-section 
(65. Voy St section 
in SO ta.’ $”; 

(ii) in sub-section (2), for the words and figures ‘The notice required 
under section 146 shall be served, the words and figures ‘Any notice required 
under section 145 may also be served’ shall be substituted ; and 

(1ii) in sub-section (3), after the words ‘until notice is given in writing 
as aforsaid,’ the words, letters and figure ‘or until the document referred to in 
clauses (b), (c) or (d) of sub-section (1), as the case may be, is produced’ 
shall be inserted. 

Amendment of section 80. In sub-section (1) of section 149 of the said 
149, Madras Act lof 1908. Act— 

(i) the words ‘other than a ryot of old waste bound by a lease or other 
written agreement for a fixed period’ shall be omitted; and 

(ii) after the word ‘relinquish,’ the words ‘by a notice in writing signed 
by him’ shall be inserted. 






Amendment of sections 81. In sections 151 and 152 of the said Act, for 
151 and 152, Madras Act I the words ‘an occupancy ryot, the words ‘a ryot’ 
of 1908. shall be substituted. 

Repeal of sections 153 and 82. Sections 153 and 154 of the said Act shall 
154, Madras Actlof 1908. be omitted. 

Repeal of section 15/7, 83. Section 157 of the said Act shall be 
Madras Act I of 1908. omitted. 

Avaendmentor neadioe 46 84. In the heading before section 158 of the 
section 158, Madras Act I of said Act, after the word ‘tenants, the words ‘and 
1908. ejectment of trespassers’ shall be inserted. 

Amendment of section 85. In section 160 of the said Act— 


160, Madras Act I of 1908. 

(i) for the words ‘if no suit has been filed by the defaulter before the 
Collector’ the words ‘if no application has been made by the defaulter to the. 
Collector’ shall be substituted; and 
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(ii) for the words ‘such suit’ the words ‘such application’ shall be substi- 
tuted. 


PA pete T eA nA 86. For section 163 of the said Act the follow- 


tion 163, Madras ActI of ing sections shall be substituted, namely :— 
1908. 


“ 163. A person who unauthorizedly occupies for agricultural purposes. 
ryoti land which at the time of the occupation is not 
Rates of rent and ae held by any ryot, shall be liable to pay for each 
on ia on S revenue year or portion thereof the rent fixed for 
that land or, if no rent has been fixed, such sum as 

the Collector may, on application, determine to be fair and equitable. 

He shall also be liable to pay, as damages for the unauthorized occupation 
such sum not exceeding one year’s rent as so fixed or determined, as the Collec- 
tor may on application award, and the landholder may recover all sums due 
under this section as if they were arrears of rent. 

163-A. (1) (a) Any person who otherwise than by inherilance or Jegal 

transfer occupies ryoti land in an estate and has not 
Ejectment of trespasser. Peen admitted as a ryot by the landholder or is not 
deemed to have been admitted as a ryot under the provisions of Explanation(2) 
to sub-section (1) of section 6 shall be liable to ejectment as a trespasser by 
suit in a civil court. 

(b) Such suit shall be instituted within twelve years from the date 
commencement of the occupation. 

(c) It shall not be open to the defendant in such suit to set up the plea 
that he has, since the institution of the suit, acquired the status of aryot by 
virtue of the Explanation to clause (15) of section 3. 

(2) In any suit for ejectment under this section, the landholder shall 
also be entitled to mesne profits and da for unauthorized occupation 
which shall be assessed at the rates fixed unae section 163 or if there are no 
such rates at the rates which the court may determine in accordance with the 
provision contained in section 163: 

Provided that where the landholder has received rent for any year, he 
shall not be entitled to any further damages for unauthorized occupation for 
that year.” 


ihe, 


87. (1) For sub-section (3) of section 164 of 
the said Act the following sub-sections shall be sub- 
stituted, namely :— 

“(3) The survey shall be made under the Madras Survey and Bounda- 
ries Act, 1923, and the record-of-rights shall be prepared in accordance with the 
rules prescribed by the Local Government, and may, if the Local Government. 
so direct, include— 

(a) a record of all rights and obligations of each ryot and landholder in 
respect of— 

(+) the use by the ryots of water for agricultural purposes whether 
obtained from a tank, well or any other source of supply; and 

(ii) the repair and maintenance of works for securing a supply of water 
for the cultivation of the land held by each ryot whether or not such works be 
situated within the boundaries of such land; and 

(b) a record of any special rights which by law or by custom, the ryots 
may have in the waste land of the estate. 

(4) Certified copies of the survey plan, survey land register and field 
measurement sheets relating to any village or the area therein which has been 
surveyed shall be furnished to the karnam of such village and shall be available 
for inspection by the ryots thereof.” 


Amendment of section 
164, Madras Act I of 1908, 
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(2) To the same section, the following Explanation shall be added, 
namely :— 


“Explanation.—In the case of an estate already surveyed which or a portion 
of which is taken up for the preparation of a record-of-rights under this section 
the survey required by this section may be limited to what is necessary for the. 
preparation of a record-of-rights.”’ 


Amendment of section . : 
165, Madras Act I of 1908. 88. In section 165 of the said Act— 


(i) in clause (b), the words ‘and whether the ryot is an occupancy or a 
non-occupancy ryot’ shall be omitted; and 


(ii) in clause (j), after the words and figures ‘ordered under sub-section 
(3) of section 164,’ the words ‘and the record of special rights in the waste land. 
ordered under the same sub-section’ shall be added 


Amendment of section ; i 
166, Madras Act I of 1908. 89. In section 166 of the said Act— 


(+) after sub-section (2), the following sub-sections shall be inserted, 
namely :— 

“(2-A) The Collector shall, along with the final record, cause to be pub- 
lished the name or official designation of the person to whom and the date on or 
before which the Local Government direct that applications for settlement of 
rent under sub-section (1) of section 168 should be made. 

Any date fixed by the Local Government under this sub-section shall not 
be earlier than six months from the date of publication of the final recrd. 

(2-B) A certified copy of the final record-of-rights relating to any vill- 

ge or the area therein for which such record-of-rights has been prepared as 

ell as of all amendments thereto made under the provisions of this Chapter 
shall be furnished to the karnam of such village and shall be available for in- 
spection by the ryots thereof.” ; and 

(ii) in sub-section (3) after the words ‘may be published,’ the words. 
‘and separate dates fixed’ shall be inserted. 

Amendment of section 90. (1) In sub-section (1) of section 168 of the 
168, Madras Act I of 1908. said Act— 

(i) for the words and figures ‘If within two months from the date of the 
final publication of the record-of-rights under sub-section (2) of section 166’ 
the words and figures ‘If on or before the date fixed under sub-section (2-A) 
of section 166 in respect of any village or any area for which a record-of-rights 
is published where such area is less than a village or within such further period, 
if any, as the Local Government may, in their discretion, from time to time 
think fit to allow’ shall be substituted ; 

(ii) for the words ‘holders of not less than one-fourth,’ the words 
‘holders of not less than one-eighth’ shall be substituted ; 

(iii) for the words ‘holdings in the village,’ the words ‘holdings in such 
village or area’ shall be substituted; and 

(iv) after the words ‘in respect of the land’ at the end, the words ‘situa- 
ted in such village or area’ shall be added. 

(2) After sub-section (1) of the same section, the following sub-section 
shall be inserted, namely :— 

“(1-A) Notwithstanding anything contained in sub-section (1), the 
Local Government may at any time direct the Collector to settle a fair and 
equitable rent in respect of the land situated in any village or area for which a 
final record-of-rights has been published separately under section 146.” 
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Ace. as F 91.- In sub-section (2) of section 170 of the said 
menamen (®) section H ‘ 
170, Madras Act I of 1908. Act, after the sentence ending with the words ‘return 


it for revision’ the following sentence shall be added, 
namely :— 


“The confirming authority shall have power to modify any order passed 
‘by the Collector on any objection made under section 169.” 


Tara aan 92. For section 171 of the said Act, the follo- 
Act I of 1908. wing section shall be substituted, namely :— 


“171, An appeal, if presented within three months from the date of the 
final republication of the record-of-rights under sub- 

bec to superior Reve- section (3) of section 170, shall lie from every order 
ene passed by a Collector on any objection made under 
„section 169, with such modification, if any, as may be made therein by the con- 
firming authority under sub-section (2) of section 170 and such appeal shall lie 
to such superior Revenue authority as the Local Government may, by rule, 


prescribe or to an officer specially empowered by the Local Government in this 
behalf.” 


Substitution of new sec- . : 
Hoi oso oa 172 Aiea _ 93, For section 172 (of the said Act, the follo-\ 
Act I of 1508. wing section shall be substituted, namely :— 


“172. The Board of Revenue may, in any case on application or of its own 
ie motion, direct the revision of any record-of-rights, or 
Pana by Board of any portion of a record-of-rights, at any _time within 
two years from the date of the final publication unde 
sub-section (2) of section 166, or if there has been a settlement of rent unde 
section 168, within two years from the date of republication under sub-secti 


(3) of section 170, but not so as to affect any order passed by a Civil Cour 
under section 173: 


Provided that no such direction shall be made until reasonable oppor- 


tunity has been given to the parties concerned to appear and be heard in the 
matter. 


Ex planaiton—The Board of Revenue’ in this section shall mean the 
‘collective Board if one member of the Board has already heard an appeal under 
section 171.” 


Amendment of section i i 
173, Madras Act I of 1908. 94. In section 173 of the said Act— 


(i) in sub-section (1), for the words ‘which would have jurisdiction to 
‘entertain a suit for the possession of the land to which the en try relates or in 
respect of which the omission was made’ the words ‘for the relief he claims’ 
shall be substituted; 


(ïi) sub-section (4) shall be omitted and sub-section (5) renumbered as 
sub-section (4) ; and 


(iii) for sub-section (4) as so renumbered, the following sub-section 
-shall be substituted, namely :— 
“(4) The Court shall notify its decree to the District Collector.” 
95. In section 174 of the said Act, the words ‘orders or’ shall be omitted, 
pendent of ston e area ord Collector, the ward ‘District shal 
inserted and for re - 
: PR ATAS BEE REOR (5); the word and figure r on (4)’ shall be 
-substituted. . are 
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158D {Fabrics not otherwise specified con- 
taining more than 90 per cent. of 
artificial silk— 


(a) of British manufacture 


(b) not of British manufacture. 
Fabrics not otherwise specified, con- 
taining more than 90 percent. of 
silk, including such fabrics em- 
broidered with artificial suk— 
(i) Pongee a. Seg Ne 


158 E 


(1i) Fuji, Boseki and corded (ex- 
cluding white cord), 
(iti) Other sorts 
Fabrics not otherwise specified, con- 
taining more than 10 per cent. and 
not more than 90 per cent. silk— 
(1) containing more than 50 per 
cent, of sitk or artificial silk or 
of both ot via ty Ra, tee 
(ii) containing not more than 50 
per cent. of silk or artificial silk 
or of both— 
(a) containing more than 10 per 
cent. artificial silk .. .. .. 
(b) containing no artificial silk 
or not more than 10 per cent. 
artificial silk Moe. g Sent 
158 G (Fabrics not otherwise specified, con- 
taining not more than 10 per cent. 
silk but more than 10 per cent. and 
n more than 90 per cent. artificial 
silk— ' 
(i) containing 50 per cent. or more 
cotton— 
(a) of British manufacture -. 


(b) not of British manufacture. 
(41) containing no cotton or con- 

taining less than 50 per cent. 

cotton— 

(a) of British manufacture 


(b) not of British manufacture. 


Fabrics not otherwise specified, con- 
taining not more than 10 per cent. 
silk or 10 per cent. artificial silk or 
10 per cent. wool, but containing 
more than 50 per cent. cotton and 
pot more than 90 per cent. cntton— 

(a) of British manufacture 
. (b) not of British manufacture 

The following cotton fabrics, 
namely : Sateens, including italians 
of Sateen weave, velvets and vel- 
veteens and embroidered all- 
overs— 

(a) of British manufacture 
(b) not of British manufacture. 
158 K |Fabrics containing gold or silver 
thread sw- is -ae ee. ae (8%, 5 

158% |TEXTILE MANUFACTURES, the follow- 

ing articles when made wholly or 

mainly of any of the fahrics speci- 

fied in items 158 C to 158 K:— 
Bed sheets. 
Bed spreads. 


158 J 
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Ad valorem. 


Ad valorem. 


Ad valorem 


Ad valorem. 


Ad valorem. 


Ad volorem., 


Ad valorem, 


Ad valorem. 


Aad valorem. 


Ad valorem. 


Ad valorem. 


Ad valorem. 


Ad valorem 


Ad valorem, 


Ad valorem. 
Ad valorem. 


Ad valorem. 
Ad valorem. 
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30 per cent. or 24 annas per 
square yard, whichever is 
higher. 

50 per cent. or 4 annas per 
square yard, whichever is 
higher. 


50 per cent. plus one rupee per 
pound, 

50 per cent. lus one rupee and 
eight annas per pound. 

50 per cent. plus two rupees per 
pound, 


50 per cent. plus two rupees per 
pound 


50 per cent. or 24 annas per 
pound, whichever is higher. 


50 per cent. 


30 per cent. or 2 annas per 
Square yard, whichever is 
higher. 


50 per cent, or 3¢ annas per - 


square yard, whichever is 
higher. 


30 per cent. or 24 annas per 
squre yard, whichever is 
higher. 

50 per cent. or 4 annas per 
square yard, whichever is 
higher. 


25 per cent. 
50 per cent. 


25 per cent. 
35 per cent. 


50 per cent. 

The ad valorem rates of duty 
applicable to the fabric of 
which the article is wholly 
or mainly made. 
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Counterpanes. 

Cloths, table. 

Cloths, tray. 

Covers, bed. 

Covers, table. 

Dusters. 

Glass-cloths. 

Handkerchiefs. 

Napkins. 

Pillow cases. 

Pillow slips. 

Scarves. 

Shirts. 

Shawls. 

Sacks (cotton). 

Towels. 
158 M |Corron KNITTED FABRIC .. .. -- |A4d valorem. |50 per cent. or 12 annas per- 
158 N |COTTON BRAIDS OR CORDS, the follow- 


Bolster cases. 


) pound, whichever is higher., 
ing, namely :— ii 
Ghoonsis and Muktakesis .. .. Pound .. .. |6} annas. 
158 O |Corron Hosiery, the following, 
namely :— 


cotton undervests, knitted or |4d valorem. 25 per cent. or 12 annas per 
woven, and cotton socks or 


i pound, whichever is higher.’ 
stockings. 8 


10. Item No. 180 with the heading thereof and Item No. 198 shall be omitted. 
11. After Item No. 238 C the following items shall be inserted, namely :— 


“238 D |Ripsons .. ++ ++ 2+ [Ad valorem. |50 per cent. [40 per cent. 

238 E |SocKs AND STOCKINGS made |4d valorem. |50 percent. {40 per cent. 
wholly or mainly from 
suk or artificial silk, 

238 F |FENTS, not exceeding 4 |Ad valorem. |35 per cent. 
yards in length, being 
bona fide remnants of 
piece-goods or othet fab- 


25 per cent, 


rics, 
238 G |AppaREL, hosiery, haberda- |Ad valorem. |35 per cent. |25 per cent. 
shery, millinery, drapery 
hats, caps, bonnets and 
hatters’ ware, not other- 
wise specified. 


238 H | not oi MANUFACTURES, |Ad valorem. |35 per cent. |25 per cent. 


25 per cent.. 


not otherwise specified. 
\ 


THE TRADE DISPUTES (EXTENDING) ACT, 1934. 





Acr No. XIII or 1934. 


[28th April, 1934.. 


WHEREAS it is expedient to extend the operation of the Trade Disputes. 
Act, 1929; It-is hereby enacted as follows :— 


3, This Act may be called Tue Trave Disputes (EXTENDING) Act, 1934.. 


Amendment of section!l, . 2. Sub-section (4) of section 1 of the Trade- 
Act VII of 1929. Disputes Act, 1929, shall be omitted. 
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THE SUGAR (EXCISE DUTY) ACT, 1934. 


Act No. XIV oF 1934. 
[Ist May, 1934. 
An Act to provide for the imposition and collection of an excise duty on sugar. 
Wargreas it is expedient to impose an excise duty on sugar produced in 
factories and to provide for the collection thereof; It is hereby enacted as 
follows :— 
Short title and extent. 1, (1) This Act may be called THE SuGAR 


(Excise Duty) Act, 1934. 
(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 
= 2. In this Act, unless there is anything repugnant 
Definitions. in the subject or context,— 

(a) “factory” means any premises wherein, or within the precincts of 
which, twenty or more workers are working or were working on any day of the 
preceding twelve months, and in any part of which any manufacturing process 
connected with the production of sugar is being carried on or is ordinarily 

arried on with the aid of power ; | X 
(b) “owner” includes any person expressly or impliedly authorized b. AR 
e owner of a factory to be his agent in respect of such tactory ; 

(c) “sugar” means any form of sugar containing more than ninety pe: & 
cent. of sucrose; fer 

(d) “khandsari sugar” means sugar in the manufacture of which ` 
neither a vacuum pan nor a vacuum evaporator is employed ; and T 

(e) “palmyra sugar’ means sugar manufactured from jaggery obtained 
by boiling the juice of the palmyra palm. 

3. (1) A duty of excise shall be levied on all sugar produced in any 
fe factory in British India and either issued out of such 
eee of duty on factory on or after the lst day of April 1934, or used 
Í within such factory on or after the said date in the 
manufacture of any commodity other than sugar, and shall be payable by the 
owner of the factory. 
(2) The duty payable under sub-section (1) shall be at the following 
rates, namely :— 

(i) on khandsari sugar at the rate of ten annas per cwt.; 

(iz) onall other sugar except palmyra sugar at the rate of one rupee 
and five annas per cwt.; 

(iii) on palmyra sugar at such rate, if any, as may be fixed in this 
behalf by the Governor-General in Council after such enquiry as he may think fit. 

4. (1) Ifany duty payable under section 3 is not paid within the time 

= fixed by rules made in that behalf under this Act, it 

ees of duty with shall be deemed to be an arrear,and the authority to 

pene which such duty is payable may, in licu thereof, 

recover any sum not exceeding double the amount of duty unpaid which such 

authority may in its discretion think it reasonable to require. 

(2) An arrear of duty, or any sum recoverable in lieu thereof under 

this section, shall be recoverable as an arrear of land revenue: and shall be 

recoverable in addition to, and not in substitution for, any other penalty 
incurred under this Act. 

5. No person shall issue any sugar out of a factory, except in accordance 

with the provisions of rules made in that behalf under 

Peis of sugar from this Act, or, until such rules are made, in accordance 

: with the general or special orders of the Local Govern- 

ment. So oad 


/\ 
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6. (1) The Governor-General in Council may, by notification in the 

Gasetie of India, impose on sugar brought into British 

ae ae India from the territory of any State in India, not 

customs duty on sugar. being territory which has been declared under section 

5 of the Indian Tariff Act, 1894, to be foreign terri- 

tory for the purposes of that section, a duty of customs equivalent to the excise 
duty imposed by this Act on sugar produced in British India. 


(2) The Governor-General in Council may, by notification in the Gazette 
of India, declare that the provisions of the Land Customs Act, 1924, shall apply 
to the levy of the duty of customs im > osed under this section, anl on such 
declaration that Act shall apply as if the expression “foreign territory” in that 
Act included territory forming part of a State in India. 


Penalty for issue of sugar 7. Whoever contravenes the provisions of section 
{rom factory in contraven- 5 shall be punishable with fine which may extend to 
tion of section 5. two thousand rupees. 


8. Whoever evades or attempts to evade the payment of any duty payable 

by him under this Act, or fails to supply any infor- 

fun nee ge mation which he is required by any rule ma le under 

information this Act to supply, or knowingly supplies false infor- 

mation, shall be punishable with imprisonment whic 

may extend to six months, or with fine which may extend to two thousa 
rupees, or with both. 








9. Any Court trying an offence under this Act may order that any sugar 
together with the packages or coverings thereof, in 
respect of which the Court is satisfied that an offence 
under this Act has been committed, shall be forfeited 


Power of Courts to order 
forfeiture of sugar. 


o His Majesty, 


10. The Governor-General in Council may, by notification in the Gagetle 

l of India, declare that any of the provisions of thé Sea 
AP o Pasg Customs Act, 1878, relating to the levy of and exemp- 
A ae : se sigan. tion from customs duties, drawback of duty, ware- 
housing, offences and penalties, confiscation, and 

procedure relating to offences and appeals shall, with such modifications and 
alterations as he may consider necessary or desirable to adapt them to the 
circumstances, be applicable in regard to like matters in respect of the duty on 
sugar imposed by section 3. 
11.. (1) The Governor-General in Council may, 

Power of Governor- by notification in the Gasette of India, make rules to 


Gena: in Council to make carry into effect the purposes and objects of this 


Act. 
(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may— 

(a) provide forthe assessment and collection of the duty and the 
authorities by whom functions under this Act are to be discharged. the issue of 
notices requiring payment, the manner in which the duty shall be payable and 
recovery of arrears; 

(b) regulate the issue of sugar out of orthe use of Sugar in the 
manufacture of com nodities within any factory and provide for the appoint- 
ment of officers of Government to supervise within any factory such issue or 
use; 

(c) impose on the owners of factories, and on persons engaged in the 
sale of sugar, the duty of furnishing information, keeping records and making 
returns, ani prescribe the nature of such information, and the form of such 
records ‘and returns, the particulars to be contained therein, and the manner in 
which they shall be verified; 
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(d) provide for the detention of sugar for the purpose of exacting the 
duty, the confiscation otherwise than under section 9 of sugar in respect of 
which breaches of the Act or rules have been ccmmiticd, and the disposal of 
sugar so detained or confiscated; 


(e) authorize and regulate the inspection or search of any place or 
conveyance used for the manufacture, storage or cairiage cf svgar, and 


(f) authorize and regulate the composition of offences against or 
liabilities incurred under the Act and rules. 


(3) In making any rule under this section the Governor-General in 
Council may provide that a breach of the rule shall, where no othe: penalty is 
provided by this Act, be punishable with fine not exceeding iwo thousand 
rupees. 


(4) The Governor-General in Council may delegate all or any of his 
powers under tis section to a Local Government. 


THE SUCAR-CANE ACT, 1934. 
Act No. XV oF 1934. 
. [ist May, 1934. 
tn Act to regulate the price of sugar-cane intended for use in sugar factories. ’ í 


WHEREAS it is expedient for the purpose of assuring to sugar-r 
wers a fair price for their produce, to,e7ulate the price at which sug?” Z 
ended to be used in the manufacture < ‘r may be purchased by or for 

actories; It is hereby enacted as follows! 


Short title, extent and 1. (1) This Act may be called THE SUGAR-CANE 
commencement. Act, 1934. 
(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 


(3) This section shail come into force at once; the remaining sections of 
this Act shall come into force in any province on such date as the Loca] Govern- 
ment may, by notification in the local official Gazette, appoint in that behalf. 


- 2. In this Act, unless there is anything repugnant 
Definitions. in the subject or context,— 
(1) “controlled area” means any area specified in a notification issued 
under sub-section (1) of section 3; 


(2) “tactory” means any premises (including the precincts thereof) 
wherein twenty or moie workers aie working or were working on any day of 
the preceding twelve months and in any part of which any manufacturing pro- 
cess connected with the production of sugar is being carried on or is ordinarily 
carried on with the aid of power; and 


(3) “sugar” means any form of sugar containing more than ninety per 
cent. of sucrose. 


3. (1) The Local Government may, by notifi- 
cation in the local official Gazette, declare any area 
specified in the notification to be a controlled area for 


Declaration of controlled 
areas, ana fixing of prices. 


the purposes of this Act. 

(2) Subject to the control of the Governor-General in Council the Local 
Government may, by notification in the local official Gazette, fx a minimum 
price or minimum prices for the purchase in any controlled area of sugar-cane 
intended for use in any factory. 


(3) The Local Government may, by notification in the local cfficial 
Gazette, prchibit in any controlled area the purchase of sugar-cane intended for 
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use in any factory otherwise than from the grower of the sugar-cane or froma 
person licensed by the Local Government to act as a purchasing agent. 


4. Not less than thirty days before the issue of any notification under sub- 
section (1) or sub-section (2) of section 3, the Local 
Government shall publish in the local official Gazette 
i andın such other manner (if any) as it thinks 
fit a draft of the proposed notification specifying a date on or after which the 
draft willbe taken into consideration, and shall consider any objection -or 
suggestion which may be received from any person with respect to the draft 
before the date so specified. 


Previous publication of 
notifications under section 3. 


5. Whoever in any controlled area purchases any sugar-cane intended for 
Penit i ; use in a factory at a price less than the minimum price 
gues ty tor Purchase Of fixed therefor by notification under sub-section (2) 

Gar-cane in contraven- é Bae ° ee 
tion of notification under Of section 3 or in’ contravention of any prohibition 
section 3. made under sub-section (3) of section 3 shall be 
punishable with fine which may extend to two 

thousand rupees. 


6. No Court shall take cognizance of any offence 
punishable under section 5 except upon complai 
made by order of or under authority from, 









Sanction for prosecution 
under this Act. 


District Magistrate. 


7. (1) The Local Government may, by no 
cation in the local official Gazette, make rules for t 
purpose of carrying into effect the objects of this Ac 


Power of Local Govern- 
ment to make rules. 


(2) In particular and without prejudice to the generality of the foregoin 
power, such rules may provide for— 


(a) the carrying out of inquiries preliminary to the exercise of the 
powers conferred by section 3; 


(b) establishing Advisory Committees for any purpose connected with 
the administration of this Act and defining the powers, functions and procedure 
of such Committees; 


(c) the issue of licenses to purchasing agents, the fees for such 
‘licences, and the regulation of the purchase and sale of sugar-cane by and to 
such agent; 


(d) the organization of growers of sugar-cane into societies for the 
sale of sugar-cane to factories ; 


(e) the authorities by which any functions under this Act or the rules 
made thereunder are to be performed; and 


(f) the records, registers and accounts to be maintained for ensuring 
compliance with the provisions of this Act. 


(3) In making any rule under sub-section (1) or under clause (c) or 
clause (f) of sub section (2), the Local Government may provide that a breach 
of the rule shall, where no other penalty is provided by this Act, be punishable 
with fine not exceeding two thousand rupees. 


8. The Governor-General in Council after previous publication may, by 

Power of Governor-Gen- notification in the Gazette of India, make rules pio- 

eral in Council to make viding for the exemption of factories or any class of 
rules. factories from the provisions of this Act. 
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THE MATCHES (EXCISE DUTY) ACT, 1934. 


Acr No. XVI or 1934, 
[1st May, 1934. 


An Act to provide for the imposition and collection of an exctse duty 
on matches, 


Waereas it is expedient to impose an excise duty on matches, to provide 
for the collection thereof, and to alter the duty of customs leviable on matches 
under the Indian Tariff Act, 1894 ; It is hereby enacted as follows :— 


1. (1) This Act may be called Tae MATCHES 
(Excise Duty) Act, 1934. 


_ (2) It extends to the whole of British India including British Balu- 
chistan and the Sonthal Parganas. ` 


Short title and extent. 


2. In this Act, unless there is anything repug- 
nant in the subject or context,— 

(a) “ manufactory’ means any premises wherein matches are 
manufactured ; 

(b) “ match ” includes a firework in the form of a match; and, where a 
matchstick contains more heads than one capable of being ignited by striking, 
each such head shall be deemed to be a match; 

(c) “ owner ” includes any person expressly or impliedly authorized by 
an owner of a manufactory to be his agent in respect of the manufactory ; 

(d) “ splints ” means undipped splints such as are ordinarily used for 
making matches; and 

(e) “veneers ” means veneers such as are ordinarily used for making 
match-boxes. 

3. A duty of excise at the rates specified in section 4 shall be levied on all 
_ matches manufactured in any manufactory in British 
aes of duty on India and issued out of such manufactory on or after 

: the 1st day of April, 1934, and shall be payable by 
the owner of the manufactory. 

4. The duty payable under section 3 shall be 
Rates of duty. levied at the following rates, namely :— 

(a) on matches in boxes or booklets containing on an average not more 
than eighty— 

(i) if the average number is forty or less, at the rate of one rupee per 
gross of boxes or booklets, 

(ii) if the average number is more than forty, but not more than sixty 
at the rate of one rupee and eight annas per gross of boxes or booklets, and 

(iii) if the average number is more than srxty, at the rate of two rupees 
per gross of boxes or booklets, and 

(b) on all other matches, at such rate as the Governor-General in Council 
may prescribe. 

5. (1) If any duty payable under section 3 is not paid within the time 

= fixed by rules made in that behalf under this Act, it 

ae of duty with shall be deemed to be an arrear, and the authority to 

` which such duty is payable may, in lieu thereof, reco- 

yer any sum not exceeding four times the amount of duty unpaid which such 
authority may in its discretion think it reasonable to require. 

(2) An arrear of duty, or any sum recoverable in lieu thereof under this 
section, shall be recoverable as an arrear of land revenue and shall be recovera- 
ble in addition to, and not in substitution for, any other penalty incurred under 
this Act. 


Definitions. 
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6. No person shall issue any matches out of a manufactory, except in 
accordance with the provisions of rules made in that 

Issue of matches from behalf under this Act, or, until such rules are made, 
ARARA ; in accordance with the general or special orders of 
the Local Government. 


7. The Governor-General in Council may, by notification in the Gazette of 

India, prohibit absolutely, or with such exceptions as 

Power of Governor-Ge- he thinks fit, the bringing of matches into British 
neral in Council to prohibit 


import of matches. India from the territory of any specified Prince or 
Chief in India. 


8. (1) The Governor-General in Council may, by notification in the 

Gazette of India, direct that after a date to be speci- 

woo fied in the notification no matches manufactured after 

Of A ERN the date of the issue of the notification shall be issued 

form a manufactory in Britisn India except in 

packets, boxes or booklets bearing a banderol or stamp of such nature and 
afūxed in such manner as may be prescribed by rules made under this Act. 


(2) The Governor-General in Council may, by a like notification, direct 
that, after a date to be specified in the notification, no matches shall be sold or 
offered or kept for sale in British India except ın packets, boxes or booklets 
bearing such a banderol or stamp so affixed. 


(3) The Governor-General ın Council may exempt from the operation of 
any notification made under sub-section (1) matches intended for export from 
India. 


(4) The Governor-General in Council may exempt from the operation 
of any notification made under sub-section (2) matches of a particular kind or, 
packed in a particular manner. 


Prohibition of manufac. ` 
He ee eee DERA 9, From such date as may be fixed by the Go 


facture and import of Vernor-General in Council by notification in the 
splintsand veneers. Gazette of India in this behali— 


(a) no person shall manufacture matches or splints or veneers in British 
India except under and in accordance with a licence to manufacture issued 
under this Act; 


(b) no person shall import splints or veneers into British India except 
under and in accordance with a licence to import; and 


(c) no person shall supply splints or veneers to any person who does not 
possegs a licence to manufacture matches issued under this Act nor otherwise 
than in such manner as may be prescribed by rules made under this Act. 


Penalty for issue of mat- 10. Whoever contravenes the provisions of sec- 
ches from manufactory in tion 6 shall be punishable with imprisonment which 
contravention of section 6. may extend to six months, or with fine which may 

extend to one thousand rupees, or with both. 


11. (1) Whoever, in contravention of any notification made under sec- 
tion 7, imports, or attempts to import, matches into 

Penalty for import oe British India shall be punishable with imprisonment 
ees ERREA AOA Chih may extend to six months, or with fine which 
i may extend to four times the amount of the duty 
which would be payable on the matches if they were liable to duty in British 
India or to one thousand rupees, whichever is greater, or with both imprison- 


ment and fine. 
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(2) Whoever abets an offence punishable under sub-section (1) shall, 
whether such offence is or is not committed in consequence of such abet- 
ment, and notwithstanding anything contained in section 116 of the Indian 
Penal Code, be punishabie with the punishment provided for the offence. 


12. (1) Whoever, in contravention of any direction made under sub- 

section (1) of section 8, issues any matches from 

Penalty for issue or sale any manufactory, shall be punishable with imprison- 
of matches without bande- : . 

tol ment which may extend to six months, or wıth fine 

which may extend to one thousand rupees or to one 

rupee for every packet, box or booklet of matches ın respect of which an 

offence has been committed, whichever is greater, or with both imprisonment 

and fine. 


(2) Whoever, in contravention of any direction made under sub- 
section (2) of section 8, sells or offers or keeps for sale any matches shall be 
punishable with fine which may extend to one thousand rupees or to one 
rupee for every packet, box or booklet of matches, in respect of which an 
offence has been committed, whichever is greater. 


13. Whoever, in contravention of the provisions of section 9 manufactures 

i i matches or splints or veneers or imports splints or 

Penalty for manufacture veneers into British India or supplies splints or 
f matches and manufac- pope 

reand import of splints Veneers to any person shall be punishable with im- 

veneers without licence. prisonment which may extend to six months, or 

with fine which may extend to one thousand rupees, 







ith both. 


14. Whoever evades, or attempts to evade, the payment of any duty 
payable by him under this Act, or fails to supply 
any information which he is required under this 
PPOR Act or the rules to supply, or knowingly supplies 
false information, shall be puuishable with imprison- 
ment which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both, 


15. Any Court trying an offence under this Act may order that any 
5 matches, splints or veneers, together with the boxes, 
PERA P packing or wrappings thereof, in respect of which 
splints or veneers: the Court is satisfied that an offence under this 
‘ Act has been committed, shall be forfeited to His 

Majesty. 


16. The Jaw for the time being in force relating to Sea Customs and to 
oo goods the importation of which is prohibited by sec- 
Bie is he a ca tion 18 of the Sea Customs Act, 1878, shall apply in 
of matches, splints or ve- YeSpect of matches, splints or veneers, the importa- 
neers, tion of which is prohibited by or under this Act, and. 
the officers of Customs and the officers empowered 
under the Sea Customs Act, 1878, to perform the duties imposed by that Act on 
-a Customs-Collector and other officers of Customs shall have the same powers 
in respect of such matches, splints or veneers as they have for the time being 
in respect of goods the importation of which is prohibited by section 18 of the 
Sea Customs Act, 1878: 


Provided that the penalty for the offence specified in section 167, No. 8, 
of the Sea Customs Act, 1878, shall, where the offence is committed ın relation 
to matches, splints or veneers the importation of which is prohibited by or 
under this Act, be a penalty of confiscation only, and such penalty of confisca- 
tion shall not be inflicted under section 167, No. 8, of the Sea Customs Act, 
1878, in any case where the person concerned in the offence is sent for trial 
under section 11 or section 13 of this Act. 

8 
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17, The Governor-General in Council may, by notification in the Gazette of 

PS India, declare that any of the provisions of the Sea 

ʻi peanon ae Pigg Customs Act, 1878, relating to the levy of and exemp- 

to the duty on matches. tion from customs duties, drawback of duty, ware- 

housing, offences and penalties, confiscation, and 

procedure relating to offences and appeals shall, with such modifications and 

alterations as he may consider necessary or desirable to adapt them to the 

circumstances, be applicable in regard to like matters in respect of the duty 
on matches imposed by section 3. 


18. (1) The Governor-General in Council may, 

a a by notification in the Gasette of India, make rules 

Fales to carry into effect the purposes and objects of this 
Act. 


(2) In particular, and without prejudice to the generality of the fore- l 
going power, such rules may— 


(a) prescribe the rate of duty referred to in clause (b) of section 4; 

(b) provide for the assessment and collection of the duty and the autho- 
rities by whom functions under this Act are to be discharged, the issue of 
notices requiring payment, the manner in which the duty shall be payable, an 
the recovery of arrears; 

(c) provide for the distinguishing of matches, splints or veneers w 
have been manufactured under licence, of splints or veneers which have 
imported under licence and of matches on which duty has been paid, or w 
are exempt from duty under this Act; 


(d) regulate the issue of matches out of any manufactory and limit 
number of matches which may be contained in a box or booklet; 

(e) impose on the owners of manufactories and on persons engaged 1 
the sale of matches the duty of furnishing information, keeping records an 
making returns, and prescribe the nature of such information and the form of 
such records and returns, the particulars to be contained therein, and the 
manner in which they shall be verified: 

(f) provide for the issuing of licences, the form and the conditions of 
licences, and the fees to be charged therefor; 

(g) regulate the sale of splints and veneers; 

(h) provide for the detention of matches for the purpose of exacting the 
duty, the confiscation, otherwise than under section 15, of matches, splints and 
veneers in respect of which breaches of the Act or rules have been committed, 
and the disposai of matches, splints and veneers so detained or confiscated ; 

(4) authorize and regulate the inspection or search of any place or con- 
veyance used for the manufacture, storage or carriage of matches, splints or 
veneers; 

(j) authorize and regulate the composition of offences against, or liabili- 
ties incurred under, the Act and rules including composite payments in lieu of 
duty ; and 

(k) prescribe the nature of and the manner of affixing banderels or 
stamps. 


(3) In making any rule under this section the Governor-General in 
‘Council may provide that a breach of the rule shall, where no other penalty is 
provided by this Act, be punishable with imprisonment for any term not exceed- 
ing six months, or with fine not exceeding one thousand rupees, or with both 
imprisonment and fine. 


(4) The Governor-General in Council may delegate all or any of his 
powers under this section to a Local Government. 









xvi oF 1934.] MATCHES (EXCISE DUTY) ACT. 59 


-19, The Governor-General in Council may, by notification in the Gazette 
of India, make rules to provide for the grant of a 
BAN ee rebate of the duty payable under section 3 on matches 
for rebate of duty. manufactured in any manufactory whose daily output 
does not exceed one hundred gross of boxes to 

the following extent, namely :— 


(i) where the average number of matches in a box or booklet is forty or 
less, a rebate of ten pies per gross of boxes or booklets ; 


(ii) where the average number of matches in a box or booklet is more 
than forty but not more than sixty, a rebate of one anna and three pies per 
gross of boxes or booklets; and 


(iii) where the average number of matches in a box or booklet is more 
than sixty, a rebate of one anna and eight pies per gross of boxes or booklets. 


20. (1) In the Second Schedule to the Indian 
soma dm ent ofthe Tariff Act, 1894, for sub-head (a) of Item No. 159 
of 1894. and the entries in the third and fourth columns 
relating thereto the following sub-head and entries 

shall be substituted, namely :— 


«(a) Matches— 





(1) ln boxes or book- Per gross of boxes The rate at which excise duty 
lets containing on or booklets. 1f for the time being leviable 
an average not more on such matches manufactured 
than 40 matches. in British India plus ten annas. 

(2) In boxes or booklets Do. The rate at which excise duty 
containing on an ave- is for the time being levible 
rage more than 40 but on such matches manufactured 
not more than 60 in British India plus fifteen 
matches. annas. 

(3) In boxes or booklets Per gross of boxes The rate at which excise duty 
containing on an aver- or booklets. is for the time being levia- 
age more than 60 but ble on such matches manu- 
not more than 80 factured in British India 
matches. plus one rupee and four 

annas. 

(4) All other matches, For every 48 mat- The rate at which excise duty 

ches or fraction is for the time being levia- 
thereof. ble on such matches manu- 


factured in British India 
plus one pie.” 


(2) Notwithstanding anything contained in section 4o0f the Indian 
Finance (Supplementary and Extending) Act, 1931, the additional duty impo- 
sed by that section of that Act shall not be levied or collected on any article 
chargeble with duty under sub-head (a), Item No. 159 of the Second Schedule 
to the Indian Tariff Act, 1894, as asmended by-this section. 


21. The Burma (Excise) Duty on Matches Act, 1932, is hereby repealed 

with effect from the 3lst day of March 1934, but all 

Repeal. the provisions of that Act and of the rules made 

thereunder shall, notwithstanding such repeal, con- 

tinue to apply to any matches liable on the 31st day of March, 1934, to duty 

under section 3 of that Act, and to any proceedings commenced in relation to any 
such matches. 
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THE NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 1934, 


Act No. XVII or 1934. 
[10th August, 193: 
An Act futher to amend the Negotiable Instruments Act, 1881, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Negotiable Instrument 


Act, 1881, for the puipose hereinafter appearing; It is hereby cnacted a 
follows :— 


Short title 1, This Act may be called THE NEGOTIABL 
i INSTRUMENTS (AMENDMENT) Act, 1934, 


2. Section 85 of the Negotiable Instruments Act, 1881, shall be renum 

[RAE Re Oe ee er bered as sub-section (1) of section &5, and to th 

Act XXVI of 1881. ’ said section so renumbered the following sub-sectio 
shall be added, namely :— 

(2) Where a cheque 1s originally expressed to be payable to bearer, th 

drawee is dischrrged by payment in due course to the bearer thereof, notwith 

Standing any endorsement whether in full or in blank appearing thereon, an 


notwithstanding that any such endorsement purports to restrict or exclud 
further negotiation.” 


THE INDIAN TRUSTS (AMENDMENT) ACT, 1934. 


Act No. XVIII or 1934. 


[10th August, 1 
An Act further to amend ihe Indian Trusts Act, 1882, for a certain purpos 


WHEREAS it is expedient further to amend the Indian Trusts Act, 1882 
for the purpose hereinafter appearing ; It 1s hereby enacted as follows :— 


1. This Act may be called THe Inp1an Trust 
(AMENDMENT) Act, 1934. 


2. To clause (a) of section 20 of the India: 
Amendment of section 20, Trusts Act, 1882, the following proviso shall b 
Act H of 1882. } 
added, namely :— 


“Provided that securities, both the principal whereof and the interes 
whereon shall have been fully and unconditionally guaranteed by any sucl 
Government, shall be deemed, for the purposes of this clause, to be securities o 
such Government.” 


Short title. 


THE INDIAN DOCK LABOURERS ACT, 1934. 


Act No. XIX or 1934. 
[19ih August, 1934 
An Act to give effect in British India to the Convention concerning the 
) protection against accidents of workers employed in loading 
and unloading ships. 
WHEREAS a Revised Draft Convention concerning the protection agains 
accidents of workers employed ir loading or unloading ships was adopted a 
Geneva on the twenty-seventh day of April, nineteen hundred and thirty-two 
AND WHEREAS it is expedient to give effect in British India to the sai 
Convention ; 
It is hereby enacted as follows :— 
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Short title, extent, com- 1. (1) This Act may be called THE INDIAN 
mencement and application. Dock Lasourrrs Acr, 1934. 


(2) It extends to the whole of British India. 


(3) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


(4) l shall not apply to any ship of war of any nationality. 


2 2. In this Act, unless there ıs anything repug- 
Definitions. nant in the subject or context, — 
(a) “the processes” includes all work which is required for or is inci- 
dental to the loading or unloading of cargo or fuel into or from a ship and is 
done on board the ship or alongside it; and 


(b) “worker” means any person employed in the processes. 


3. (1) The Local Government may, by notifi- 
cation in the local official Gazette, appoint such per- 
sons as it thinks fit to be Inspectors for the purposes of this Act within such 
local limits as it may assign to them respectively. 


(2) All Principal Officers of the Mercantitle Marine Department shall be 
Inspectors under this Act, ex officto, within the limits of their charges. 
(3) Every Inspector shall be deemed to be a public servant within the 


meaning of the Indian Penal Code and shall be officially subordinate to such 
ority as the Local Government may direct. 


4. Subject to any rules made in this behalf under section 6, an Inspector 
wersof Inspectors. may, within the local limits for which he is appointed,— 
(a) enter, with such assistants (1f any) as he thinks fit, any prentises or 
ip where the processes are carried on; 

(b) make such examination of the premises or ship and the machinery 
nd gear, fixed or loose, used for the processes, and of any prescribed registers 
and notices, and take on the spot or otherwise such evidence of any person as he 

may deem necessary for carrying out the purposes of this Act; and 


(c) exercise any other powers which may be conferred upon him by the 
regulations made under section 5. 


Inspectors. 


Power to Governor-Gen- 5. (1) The Governor-General in Council may 
eralin Council to make make resulations— 
regulations. & 


(a) providing for the safty of working places on shore and of any regu- 
lar approaches over a dock, wharf, quay or similar premises which workers 
have to use for going to or from a working place at which the processes are 
carried on, and for the lighting and fencing of such places and approaches; 


(b) prescribing the nature of the means of access which shall be provi- 
ded for the use of workers proceeding to or from a ship which is lying along- 
side a quay, hulk or other vessel: 


(c) prescribing the measurers to be taken to ensure the safe transport 
of workers proceeding to or from aship by water and the conditions to be 
complied with by the vessels used for the purpose; 


(d) prescribing the nature of the means of access to be provided for 
the use of the workers from the deck of a ship to a hold in which the proces- 
ses are carried on; 


(e) prescribing the measures to be taken to protect hatchways accessible 


to the workers and other openings in a deck which might be dangerous to 
them ; 


(f) providing for the efficient lighting of the means of access to ships 
on which the processes are carried on and of all places on board at which the 
workers are employed or to which they may be required to proceed ; 


62 THE MADRAS LAW JOURNAL SUPPLEMENT. [XIX OF 1934. 


(g) providing for the safety of the workers engaged in removing or 
replacing hatch coverings and beams used for hatch coverings; 

(h) prescribing the measures to be taken to ensure that no hoisting 
machine, or gear, whether fixed or loose, used in connection therewith, is 
employed in the processes on shore or on board ship unless it isin a safe 
working condition ; 

(+) providing for the fencing of machinery, live electric conductors and. 
steam pipes ; 

(j) regulating the provision of safety appliances on derricks, cranes and. 
winches; 

(k) prescribing the precautions to be observed in regard to exhaust and 
live steam; 

(1) requiring the. employment of competent and reliable persons to 
operate lifting 01 transporting machinery used in the processes, or to give 
signals to a driver of such machinery, or to attend to cargo falls on winch ends 
or winch drums, and providing for the employment of a signaller where this 
necessary for the safety of the workers; 

(m) prescribing the measures to be taken in order to prevent dangerous 
methods of working in the stacking, unstacking, stowing and unstowing of 
cargo or handling in connection therewith; 

(n) prescribing the precautions to be taken to facilitate the escape of the 
workers when employed in a hold or between decks in dealing with co 
other bulk cargo; 

(o) prescribing the precautions to be observed in the use of stages 
trucks ; 

(~p) prescribing the precautions 1o be observed when the workers ha 
to work where dangerous or noxious goods are, or have been, stowed or have 
deal with or work in proximity to such goods; 

(q) providing for the rendering of first-aid to injured workers and 
removal to the nearest place of treatment; 

(r) prescribing the provision to be made for the rescue of immersed 
workers from drowning; 

(s) prescribing the abstracts of this Act and of the regulations required 
by section 8; 

(¢) providing for the submission of notices of accidents and dangerous 
occurrences and prescribing the forms of such notices, the persons and authori- 
ties to whom they are to be furnished, the particulars to be contained in them 
and the time within which they are to be submitted; 

(u) specifying the persons and authorities who shall be responsible for 
compliance with regulations made under this Act; 

(v) defining the circumstances in which and conditions subject to which 
exemptions from any of the regulations made under this section may be given, 
specifying the authorities who may grant such exemptions and regulating their 
procedure; 

(w) defining the additional powers which Inspectors may exercise under 
clause (c) of section 4; and 

(x) providing generally for the safety of workers, 

(2) Regulations made under this section may make special provision to 
meet the special requirements of any particular port or ports. 

(3) In making a regulation under this section, the Governor-General in 
Council may direct that a breach of it shall be punishable with fine which may 
extend to five hundred rupees and when the breach is a continuing breach, with 
a further fine which may extend to twenty rupees for every day after the first 
during which the breach continues. 
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6. Subject to the control of the Governor-Gene- 
ral in Council], the Local Government may make rules 
regulating— 


(a) the inspection of premises or ships where the processes are carried 
on; and 

(6) the manner in which Inspectors are to exercise the powers conferred 
on them by this Act. 


Power to Local Govern- 
ment to make rules. 


7. (1) The power to make regulations and rules 
conferred by sections 5 and 6 is subject to the coudi- 
tion of the regulations and ruies being made atter 


_ General provisions relat- 
ing to reguiations and rules. 


previous publication. 


(2) Regulations and rules shall be published in the Gazette of India and 
the local official Gazettee, respectively. 


8. There shall be affixed in some conspicuous place near the main entrance 
of every dock, wharf, quay or similar premises where 
„abstracts of Act and the processes are carried on, in Engiish and in the 
gulations to be conspicu- ase 
ously posted. language of the majority of the workers, the abstracts 
of this Act and of the regulations made thereunder 
which may be prescribed by the regulations, 


Penalties, 9. Any person who— 


(a) wilfully obstructs an Inspector in the exercise of any power under 
tion 4, or fails to produce on demand by an Inspector any registers or other 
ments kept in pursuance of the regulations made under this Act, or any 
, fixed or loose, used for the processes, or conceals or prevents or attempts 
revent any person from appearing before, or being examined by, an Inspec- 
, OF bS 

(b) unless duly authorised, or in case of necessity, @-wes any fencing, 
gway, gear, ladder, life-saving means or appliance,/ tœ jark, stage or 
jess thing required to be provided by or under the regu; to z,Ade under this 

ct, or ‘ 
(c) having in case of necessity removed any sj garencing, gangway, 
gear, ladder, life saving means or appliance, light, mark Cage or other thing, 
omits to restore it at the end of the period for which its, moval was necessary, 
shall be punishable with fine which may extend t five hundred rupees. 

10. (1) No Court inferior to that of a Presi- 
dency Magistrate ora Magistrate of the first class 
shall try any offence under this Act or the regulations 









_ Provisions relating to 
jurisdiction. 


made thereunder. 


(2) No prosecution for any offence under this Act or the regulations 
made thereunder shall be instituted except by or with the previous sanction of 
an inspector. 

(3) No Court shall take cognizance of any offence under this Act or the 
regulations made thereunder, unless complaint thereof is made within six 
months of the date on which the offence is alleged to have been committed. 

11. The Governor-General in Council may, by notification in the Gazette 
of India, exempt from all or any of the provisions 
of this Act and of the regulations made thereunder, 
on such conditions, if any, as he thinks fit,— 

(a) any port or place, dock, wharf, quay or similar premises at which the 
processes are only occasionally carried on or the traffic is smail and confined 
to small ships, or 

(b) any specified ship or class of ship. 

12. No suit, prosecution or other legal proceed- 
Pe a i a Ac. ing shall lie against any person for anything which is 

g Í in good faith done or intended to be done under this 

Act. 


Power to exempt. 
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THE INDIAN CARRIAGE BY AIR ACT, 1934. 


Act No. XX oF 1934. 
[19th August, 1934. 


An Act to give effect in British India to a Convention for the unificaiton of 
certain rules relating to international carriage by air. 


WHEREAS a Convention for the unification of certain rules relating to inter- 
national carriage by air (hereinafter referred to as the Convention) was, on the 
12th day of October, 1929, signed at Warsaw; 


AND WHEREAS it is expedient that British India should accede to the Con- 
vention and should make provision for giving effect to the said Convention in 
British India; 


AND WHEREAS it is also expedient to make provision for applying the rules 
contained in the Convention (subject to exceptions, adaptations and modifi- 
cations) to carriage by air in British India which is not international carriage 
within the meaning of the Convention; 


It is hereby enacted as follows :— 


Short title, extent and 1. (1) This Act may be called Tue Inp1 
commencement. CARRIAGE BY AIR Act, 1934. 


(2) It extends to the whole of British India, including British Balu 
tan and the Scnthal Parganas. 


(3) It shall come into force on such date as the Gonernor-Gevera 
Council may, by notification in the Gazetie of India, appoint. 








2. (1) The rules contained in the First Schedule, being the provisions o 
the Convention relating to the rights and liabilitie 
of carriers, passengers, consignors, consignees and 
other persons, shall, subject to the provisions of this 
Act, have the force of law in British India in relation to any carriage by air 
to which those rules apply, irrespective of the nationality of the aircraft 
performing the carriage. 


(2) The Governor-General in Council may, by notification in the Gazette 
of India, certify who are the High Coutracting Parties to the Convention, in 
respect of what territories they are parties, and to what extent they have 
availed themselves of the Additional Protocol to the Convention, and any such 
notification shall be conclusive evidence of the matters certified therein. 


(3) Any reference in the First Schedule to the territory of any High 
‘Contracting Party to the Convention shall be construed as a reference to all the 
territories in respect of which he ts a party. 


Application of the con- 
vention to British India. 


(4) Notwithstanding anything contatned in the Indian Fatal Accidents 
Act, 1855, or any other enactment or rule of law in force in any part of British 
India, the rules contained in the First Schedule shall, in all cases to which those 
rules apply, determine the liability of a carrier in respect of the death of a pas- 
senger, and the rules contained in the Second Schedule shall determine the per- 
sons by whom and for whose benefit and the manner in which such liability 
may be enforced. 


(5) Any sum in francs mentioned in rules 22 of the First Schedule 
shall, for the purpose of any action against a carrier, be converted into rupees 
at the rate of exchange prevailing on the date on which the amount of damages 
to be paid by the carrier is ascertained by the Court. 
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THE MADRAS WILD ELEPHANTS’ PRESERVATION 
(AMENDMENT) ACT, 1933. 





Acr No. XXIV oF 1933, 
[Oth September, 1933 and 20th October, 1933. | 
An Act to amend the Madras Wild Elephants’ Preservation 
Act, 1873, for certain purposes. 

WHEREAS it is expedient to amend the Madras Wild 
Elephants’ Preservalion Act, 1873, for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows :— 

1. This Act may be called THe Mapras Witp ELEPHANTS’ 
PRESERVATION (AMENDMENT) Acr, 1933. 

2. Insection 3 of the Madras Wild Elephants’ Preservation 
Act, 1873 (hereinafter referred to as the said Act), for the words 
“ Whoever shoots at or intentionally destroys, or abets, within the 
meaning of the Indian Penal Code, the shooting at, or destruction 
of ” the following words shall be substituted, namely :— 

« Whoever, not being authorized thereto by a licence granted 
under the provisions of section 3-A shoots at or intentionally 
destroys and whoevei abets within the meaning of the Indian 
' Penal Code, any person not authorized as aforesaid in shooting at 
or destroying.” 

3. After section 3 of the said Act the following section shall 
be inserted, namely :— 


“3-A. The District Collector, if specially authorized by the 
Board of Revenue, may, subject to such rules as may from time to 
time be made by the Local Government, on the application of any 
person grant to such person by name a special licence to shoot or 
destroy wild female elephants upon waste or forest lands in a 
specified area situated within the district whether such lands 
be the property of Goveinment or otherwise subject to such con- 
ditions and restrictions as the Board of Revenue may direct or as 
the District Collector may think fit, for a period not exceeding one 
year f10m the date of the grant of the licence. 


“ Every such licence shall become void at the expiration of 
the said period, but may be renewed by such Collector for any 
period not exceeding one year ; 


“ Provided that every such license shall become void upon 
the conviction under this Act of the person to whom such licence 
was granted.” 


9 


Short title. 


Amendment 
of section 3, 
Madras Act 
I of 1873. 


Insertion of 
new section 


I of 1873. 
Licence to 
shoot 
female 
elephants, 


Amendment 
of section 4, 
Madras Act 
I of 1873, 


Short-title 
and com- 
mencement. 


Amendment | 


of section 
174-A, 
Madras Act 
V of 1920. 
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4. In section 4 of the said Act for the words “or abets within 
the meaning of the Indian Penal Code, the shooting at, or destruc- 
tion of ” the following shall be substituted :— 

“and whoever abets within the meaning of the. Indian 
Penal Code, ary person not authorized as aforesaid in shooting at 
or destroying.” 


(tee 


THE MADRAS DISTRICT MUNICIPALITIES AND 
LOCAL BOARDS (AMENDMENT) ACT, 1933. 





Act No. XXV or 1933. 


[5th September, 1933 and 11th October, 1933.] 
An Act further to amend the Madras District Municipalities 
Act, 1920, and the Madras Local Boards 
Act, 1920, for certain purposes. 


WHEREAS it is expedient further to amend the Madras 
District Municipalities Act, 1920, and the Madras Local Boards 
Act, 1920, for the purposes hereinafter appearing; It is hereby 
enacted at follows :— 


1, (1) This Act may be called Tae Mapras Duistricr 
MUNICIPALITIES AND Loca BOARDS (AMENDMENT): Act, 1933. 


(2) It shall come into force on such date as the Local 
Government may, by notification in the Fort St. George Gazette, 
appoint. 

2. In section 174-A of the Madras District Municipalities 
Act, 1920— 


(+) sub-section (5) shall be omitted and sub-section (4) 
shall be renumbered as sub-section (5); and 

(ti) for sub-sections (2) and (3), the following sub- 
sections shall be substituted, namely :— 


“(2) The municipal council may, with the previous 
approval of the Local Government, make regulations specifying 
the fees on payment of which, and the other conditions (including 
the rates of fares for passengers and of freight for goods which 
may be charged) subject to which, such licences may be granted. 


“ (3) The fees chargeable under sub-section (2) shall not 
exceed the following maxima, namely :— 


(a) inthe case of a motor vehicle twelve annas per seat (excluding the 

carrying passengers for hire. seit for the driver and the seat for 
the conductor) for each quarter or 
portion thereof; 

(b) in the case of a motor lorry one rupee four annas for each 
not plying for hire. quarter or portion thereof; and 

(c) in the case of a motor lorry 
plying for hire— 
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(i) not exceeding 30 cwt. in twenty-five rupees for each quarter 


weight, unladen. or portion thereof ; 
(i1) exceeding 30 cwt. but not thirty rupees for each quarter or 
exceeding 50 cwt. in weight, portion thereof ; 
unladen. 
(iii) exceeding 50 cwt.-but not forty rupees for each quarter or por- 
exceeding 70 cwt. in weight, tion thereof ; 
unladen. 
(iv) exceeding 70cwt.in weight, fifty rupees for each quarter or por- 
unladen. tion thereof ; and 
(v) additional fee chargeable in ten rupees for each trailer for each 
respect of such lorry if it is quarter or portion thereof. 


used for drawing trailers. i 


Explanation —The expressions ‘quarter,’ ‘trailer’ and 
‘unladen weight’ in this sub-section shall have the same meaning 
as in the Madras Motor Vehicles Taxation Act, 1931. 


“(4) Licences may be granted for one or more quarters at 
a time, at the option of the owner of the vehicle, provided that the 
period shall in no case extend beyond the expiry of the year to 
which it relates.” 


3. In section 166 of the Madras Local Boards Act, 1920— Amendment 
(i) sub-section (6) shall be omitted and sub-section (5) of section 
166, Madras 
shall be renumbered as sub-section (7) ; and Act XIV of 


(ii) for sub-sections (2), (3) and (4), the following sub- 1920. 
sections shall be substituted, namely :— 


“(2) The district board may, with the previous approval 
of the Local Government, make regulations specifying the fees 
on payment of which, and the other conditions (including the 
rates of fares for passengers and of freight for goods which 
may be charged) subject to which, such licences may be 
granted. 


(3) The fees chargeable under sub-section (2) shall not 
exceed the following maxima, namely :— 
(a) in the caseof a motor vehicle seven rupees eight annas per seat 


carrying passengeis for hire (excluding the seat for the driver 
7 and the seat for the conductor, if 
z any), for each quarter or portion 
thercof; 
(b) inthe case of a molor lorry not one rupee four annas for each quarter 
plying for hire, or portion thereof ; 


(c) in the case of a motor lorry 
plying for hire— 
(1) not exceeding 30 cwt. in one hundred rupees foreach quarter 


weight, unladen. or portion thereof ; 

(ii) exceeding 30 cwt. but not one hundred and ten rupees for each 
exceeding 50 cwl. ın weight, quarter or portion thereof ; 
unladen. 

(iii) exceeding 50 cwt. but not one hundred and twenty rupees for 
exceeding 70 cwt. in weight, each quarter or portion thereof ; 
unladen. 

(iv) exceeding 70 cwt. in weight, one hundred and sixty rupees for 
unladen. each quarter or portion thereof ; 


and 
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“(v) additional fee chargeable in twenty-five rupees for each trailer 
respect of such lorry, if it 1s for each quarter or portion thereof. 
used for drawing trailers, 

Explanation.The expressions ‘quarter,’ ‘trailer’ and 
‘unladen weight’ in this sub-section shall have the same 
meaning as in the Madras Motor Vehicles Taxation Act, 1931. 


(4) The following special provisions shall apply in respect 
of the licence fees chargeable under sub-section (2) for motor 
vehicles to be used for hire within the limits of more than one 
district :— 


(1) There shall be paid to the district board of the 
district in respect of which the application for licence is first 


made, the full licence fee payable under the regulations of that 
district board. 


Explanation—Whcere the motor vehicle is garaged in one 
of the districts, the application for licence shall first be made to 
the district board of that district. 


(11) There shall be paid to the district board of the district 
in respect of which the application for licence is next made, 
two-thirds of the licence fee payable under the regulations of that 
district board, diminished by one-third of the licence fee paid to- 
the district board of the district referred to in clause (i). 


(1%) The district board referred to in clause (+) shall pay Ba 
one-third of the licence fee received by it under that clause to the 
district board of the district referred to in clause (4). 


(iv) There shall be paid to the district board of every other 
district two-thirds of the licence fee payable under the regulations 
of the district board of such district. 


(5) Licences may be granted for one or more quarters ata 
time, provided that the period shall in no case extend beyond the 
expiry of the year to which it relates. 


(6) If during the period of currency of a licence, a motor 
vehicle is destroyed or removed from the road on account of its 
being unfit for further service and is replaced by another vehicle 
falling under the same class of sub-section (3), no fee shall be 
levied for the grant of a licence for the latter vehicle in respect of 
the remaining portion of the said period.” 
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3. (1) Every High Contracting Party to the Convention who has not 

es ; _ availed himself of the provisions of the Additional 

ge Gn ete ane Protocol thereto shall, for the purposes of any suit 

Parties who undertake car. Drought in a Court in British India in accordance 

Tiage by air. with the provisions of rule 28 of the First Schedule 

to enforce a claim in respect of carriage undertaken 

by him, be deemed to have submitted to the jurisdiction of that Court and to 
‘be a person for the purposes of the Code of Civil Procedure, 1908. 


(2) The High Court may make rules of procedure providing for all 
matters which may be expedient to enable such suits to be instituted and carried 
-on. 


(3) Nothing in this section shall authorise any Court to attach or sell 
any property of a High Contracting Party to the Convention. 


4, The Governor-General in Council may, by notification in the Gasette 

A EE P E os of India, apply the rules contained in the first Sche- 

EE by air which is not dule and any provision of section 2 to such carriage 

international. by air, not being international carriage by air as defin- 

ed in the First Schedule, as may be specified in the 

otification, subject however to such exceptions, adaptations and modifications, 
ny, as may be so specified. 


FIRST SCHEDULE. 
(See section 2.) 


RULES. 
CHAPTER I. 
ScoPpE—DEFINITIONS, 


1. (1) These rules apply to all international carriage of persons, luggage or goods 
rformed by aircraft for reward. They apply also to such carriage when performed gra~ 
itously by an air transport undertaking. 


(2) In these rules “High Contracting Party” means a High Contracting Party to 
the Convention. 

(3) For the purposes of these rules the expression “international carriage” means 
any carriage in which, according to the contract made by the parties, the place of departure 
and the place of destination, whether or not there he a break in the carriage or transhipment, 
are situated either within the territories of two High Contracting Parties, or within the ter- 
iitory of a single High Contracting Party, if there is an agreed stopping place within a 
territory subject to the sovereignty, suzerainty, mandate or authority of another Power, 
even though that Power is not a party to the Convention. A carriage without such an 
agreed stopping place between territories subject to the sovereignty, suzerainty, mandate or 
authority ot the same High Contracting Party is not doemed to be international for the pur- 
-poses of these rules. 


(4) A carriage to be performed by several successive air carriers is deemed, for 
the purposes of these rules, to be one undivided carriage, if it has been regarded by the 
parties as a single operation, whether it has been agreed upon under the form of a single 
contract or of a series of contracts, and it does not lose its international character merely 
because one contract or a series of contracts is to be performed entirely within a territory 
ag to the sovereignty, suzerainty, mandate or authority of the same High Contracting 

arty. 
2, (1) These rules apply to carriage performed by the State or by legally constituted 
public bodies provided it falls within the conditions laid down in rule 1. 

(2) These rules do not apply to carriage performed under the terms of any inter- 

national postal Convention. 


CHAPTER II 
DOCUMENTS OF CARRIAGE. 
Part I.—Passenger ticket. 


3 (1) For the carriage of passengers the carrier must deliver a passenger ticket 
-which shall contain the following particulars: — 


(a) the place and date of issue; 
(b) the place of departure, and of destination ; 
9 
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(c) the agreed stopping places, provided that the carrier may reserve the right to 
alter the stopping places in case of necessity, and that if he exercises that right the alteration 
shall not have the effect of depriving the carriage of its international character ; 

(d) the name and address of the carrier or carriers ; 

£ a statement that the carriage is subject to the rules relating to liabılity contain- 
ed in this Schedule. 

(2) The absence, irregularity or loss of the passenger ticket does not affect the 
existence or the validity of the contract of carriage, which shall none the less be subject to 
these rules. Nevertheless, if the carrier accepts a pasenger without a passenger ticket having 
been delivered he shall not be entitled to avail himself of those provisions of the Schedule 
which exclude or limit his liability. 

Part Il.—Luggage ticket. 
4. (1) For the carriage of luggage, other than small personal objects of which the 
passenger takes charge himself, the carrier must deliver a luggage ticket. 
(2) The luggage ticket shall be made out in duplicate one part for the passenger and 
the other part for the carrier, i 
(3) Theluggage ticket shall contain the following particulars :— 
(a) the place and date of issue; 
(b) the place of departure and of destination; 
(c) the name and address of the carrier or carriers ; 
(d) the number of the passenger ticket; 
(e) a statement that delivery of the luggage will be made to the bearer of the lug, 
ticket ; 
(f) the number and weight of the packages ; 
(g) the amount of the value declared in accordance with rule 22 (2) ; 
(h) a statement that the carriage is subject to the rules relating to liability contained 
in this Schedule. 

4) The absence, irregularity or loss of the luggage ticket does not affect the existence 
or the validity of the contract of carriage, which shall none the less be subject to these rules. 
Nevertheless, if the carrier accepts luggage without a luggage ticket having been delivered, 
or if the luggage ticket does not contain the particulars set out at (@), (f) and (h) of sub-rule 

3), the carrier shall not be entitled to avail himself of those provisions of this Schedul 
which exclude or limit his liability. 


Part II].—Air consignment note, 


5. (1) Every carrier of goods has the right to require the consignor to make out and 
hand over to him a document called an “air consignment note”, every consignor has the right 
to require the carrier to accept this document. 

2) The absence, irregularity or loss of this document does not affect the existence or 
the validity of the contract of carriage which shall, subject to the provisions of rule 9, be 
none the less governed by these rules. 

6. m The air consignment note shall be made out by the consignor in three original 
parts and be handed over with the goods. 

2) The first part shall be marked “for the carrier”, and shall be signed by the consig- 
nor. The second part shall be marked “for the consignee” ; it shall be signed by the consig- 
nor and by the carrier and shall accompany the goods. The third part shall be signed by the 
carrier and handed by him to the consignor after the goods have been accepted. 

(3) The carrier shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamped ; that of the consignor may be printed 
or stamped. 

(5) If, at the request of the consignor, the carrier makes out the air consignment note, 
he shall be deemed, subject to proof to the contrary, to have done soon behalf of the con- 
signor, 

7. The carrier of goods has the right to require the consignor to make out separate 
consignment notes when there is more than one package. 

8. The air consignment note shall contain the following particulars :— 

(a) the place and date of its execution; 

(b) the place of departure and of destination ; 

(c) the agreed stopping places, provided that the carrier may reserve the right to alter 
the stopping places in case of necessity, and that if he exercises that right the alteration shall 
not have the effect of depriving the carriage of its international character ; 

(d) the name and address of the consigmor ; 

(e) the name and address of the first carrier; 

(f) the name and address of the consignee, if the case so requires; 
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(g) the nature of the goods; 
(4) the number of the packages, the method of packing and the particular marks or 
numbers upon them; 
(1) the weight, the quantity and the volume or dimensions of the goods; 
(j) the apparent condition of the goods and of the packing; 
(k) the freight, if it has been agreed upon, the date and place of payment,and the 
person who is to pay it; ' 
(1) if the goods are sent for payment‘on delivery, the price of the goods, and, if the 
case so requires, the amount of the expenses incurred; 
(m) the amount of the value declared in accordance with rule 22 (2); 
(n) the number of parts of the air consignment note; 
(0) the documents handed to the carrier to accompany the air consignment note; 
(p) the time fixed for the completion of the cairiage and a brief note of the 
be followed, if these matters have been agreed upon; eee 
~ (q) a statement that the carriage is subject to the rules relating to liability contained in 
this Schedule. 
9. If the carrier accepts goods without an air consignment note having been made out, 
or if the air consignment note does not contain all the particulars set out in rule 8 (a) to (t} 
inclusive and (q), the carrier shali not be entitled to avail himself of the provisions of this 
Schedule which exclude or limit his liability. 
10. (1) The consignor is responsible for the correctness of the particulars and state- 
ts relating to the goods which he inserts in the air consignment note. 
(2) The consignor will be liable for all damage suffered by the carrier or any other 
rson by reason of the irregularity, incorrectness or incompleteness of the said particulars 


d statements. 


11. (1) The air consignment note is prima facie evidence of the conclusi 
of the Bein of the goods and of the conditions of carriage. Revered 

(2) The statements in the air consignment note relating to the weight, dimensions and 
acking of the goods, as well as those relating to the number of packages, are prima facte 
idence of the facts stated ; those relating to the quantity, volume and condition of the goods 
not constitute evidence against the carrier except so far as they both have been, and are 
ted in the air consignment note to have been, checked by him in the presence of the con- 
or, or relate to the apparent condition of the goods. 
12. (1) Subject to his liability to carry outall his obligations under the contract of 
rriage, the consignor has the right to dispose of the goods by withdrawing them at the 
aerodrome of departure or destination, or by stopping them in thecourse of the journey on 
any landing, or by calling for them to be delivered at the place of destination or in the course 
of the journey to a person other than the consignee named in the air consignment note, or by 
requiring them to be returned to the aerodrome of departure. He must not exercise this 
right of disposition in such a way as to prejudice the carrier or other consignors and he 
must repay any expenses occasioned by the exercise of this right. 

2) If it is impossible to carry out the orders of the consignor the carrier must so 


inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the disposition of the goods 
without requiring the production of the part of the air consjgnmert note delivered to the 
latter, he will be liable, without prejudice to his right of recovery from the consignor, for 
any damage which may be caused thereby to any person who is lawfully in possession of 
that part of the air consignment note. 

(4) The right conferred on the consignor ceases at the moment when that of the con- 
signee begins in accordance with rule 13. evertheless, if the consignee declines to accept 
the consignment note or the goods, or if he cannot be communicated with, the consignor 
resumes his right of disposition. 

13. (1) Exceptinthe circumstances set out in rule 12, the consignee is entitled, on 
arrival of the goods at the place of destination, to require the carrier to hand over to him the 
air consignment note and to deliver the goods to him, on payment of the charges due and on 
complying with the conditions of carriage set out in the air consignment note. 

(2) Unless it is otherwise agreed, it is the duty of the carrier to give notice to the 


consignee as soon as the goods arrive. 

(3) If the carrier admits the loss of the goods, or if the goods have not arrived at the 
expiration of seven days after the date on which they ought to have arrived, the consignee 
is entitled to put into force against the carrier the rights which flow from the contract of 
carriage. 

14. The consignor and the consignee can respectively enforce all the rights given them 
by rules 12 and 13, each in his own name, whether he is acting in his own interest or in the. 
interest of another, provided that he carries out the obligations imposed by the contract. 











68 THE MADRAS LAW JOURNAL SUPPLEMENT. [xx oF 1934, 


15. (1) Rules 12, 13 and 14 do not affect either the relations of the consignor or the 
consignee with each other or the mutual relations of third parties whose rights are derived 
either from the consignor or from the consignee. 


(2) The provisions of rules 12,13 and 14 can only be varied by express provision in 
the air consignment note. 


16 (1) Theconsignor must furnish such information and attach to the air consign- 
ment note such documents as are necessary to meet the formalities of customs, octroi or 
police before the goods can be delivered to the consignee. The consignor is liable to the 
carrier for any damage occasioned by the absence, insufficiency or irregularity of any such 
information or documents, unless the damage is due to the fault of the carrier or his agents. 


(2) The carrier is under no obligation to enquire into the correctness or sufficiency of 
such information or documents. 


CHAPTER III. 
LIABILITY OF THE CARRIER, 


17. The carrier is liable for damage sustained in the event of the death or wounding of 
a passenger or any other bodily injury suffered by a passenger, if the accident which caused 
the damage so sustained took place on board the aircraft or ın the course of any of the 
operations of embarking or disembarking. 


18. (1) The carrier is liable for damage sustained in the event of the destruction or 
loss of, or of damage to, any registered luggage or any goods, 1f the occurrence which 
caused the damage so sustained took place during the carriage by air. 


(2) The carriage by air within the meaning of the preceding paragraph comprises t 
period during which the luggage or goods arein charge of the carrier, whether in an aer 
drome or on board an aircraft, or, in the case of a landing outside an aerodrome, in a 
place whatsoever. 


(3) The period of the carriage by air does not extend to any carriage by land, by sea 
or by river performed outside an aerodrome. If, however, such a carriage takes place in the 
performance of a contract for carriage by air, for the purpose of loading, delivery or tran- 
shipment, any damage is preur subject to proof to the contrary, to have been the 
result of an event which took place during the carriage by air. 


19. The carrier is liable for damage occasioned by delay in the carriage by air of pas- 
sengers, luggage or goods. 


20. (1) The carrier is not liable if he proves that he and his agents have taken 
necessary measures to avoid the damage or that it was impossible for him or them tot 
such measures, 


(2) In the carriage of goods and luggage the carrier is not liable if he proves that the 
damage was occasioned by negligent pilotage or negligence in the handling of the aircraft or 
in navigation and that, in all other respects, he and his agents have taken all necessary mea- 
sures to avoid the damage. 


21. If the carrier proves that the damage was caused by or contributed to by the 
negligence of the injured person the Court may exonerate the carrier wholly or partly from 
his liability. 


22. or In the carriage of passengers the liability of the carrier for each passenger is 
limited to the sum of 1,25,000 francs. Where damages may be awarded in the form of perio- 
dical payments, the equivalent capital value of the said payments shall not exceed 1,25,000 
francs. Nevetheless, by special contract, the carrier and the passenger may agree toa higher 
limit of liability. 


(2) In the carriage of registered luggage and of goods, the liability of the carrier 
is limited toa sum of 250 francs per kilogram, unless the consignor has made, at the time’ 
when the package was handed over to the carrier, a special declaration of the value at deli- 
very and has paid a supplementary sum if the case so requires In that case the carrier will 
be liable to pay a sum not exceeding the declared sum, unless he proves that that sum is 
greater than the actual value to the consignor at delivery. 


(3) As regards objects of which the passenger takes charge himself the liability of 
the carrier is limited to 5,000 francs per passenger. 

(4) The sums mentioned in this rule shall be deemed to refer to the French franc con- 
sisting of 654 muligrams gold of millesimal fineness 900. 

23 Any provision tending to relieve the carrier of liability or to fix a lower limit than 
that which is laid down in these rules shall be null and void, but the nullity of any such pro- 
vision does not involve the nullity of the whole contract, which shall remain subject to the 
provisions of this Schedule. i 


24. (l) In the cases covered by rules 18 and 19 any action for damages, however found- 
ed, can only be brought subject to the conditions and limits set out in this Schedule. 
(2) In the cases covered by rule 17 the provisions of sub-rule (1) also apply, without 
prejudice to the questions as to who are the persons who have the right to bring suit and’ 
what are their respective rights. 












xx OF 1934.] ZNDIAN CARRIAGE BY AIR ACT. 69 


25. (1) The carrier shall not be entitled to avail himself of the provisions of this Sche- 
dule which exclude or limit his liability, if the damage is caused by his wilful misconduct or 
by such default on his part as is in the opinion of the Court equivalent to wilful misconduct. 


(2) Similarly the carrier shall not be entitled to avail himself of the said provisions, 
if the damage is caused as aforesaid by any agent of the carrier acting within the scope of 
his employment. 

26. (1) Receipt by the person entitled to delivery of luggage or goods without com- 
plaint is prima facie evidence that the same have been delivered in good condition and in 
accordance with the document of carriage. 

2) In the case of damage, the person entitled to delivery must complain to the carrier 
forthwith after the discovery of the damage, and, at the latest, within three days from the 
date of receipt in the case of luggage and seven days fram the date of receipt in the case of 

oods. Inthe case of delay the complaint must be made at the latest within fourteen days 
rom the date on which the luggage or goods have been placed at his disposal. 


(3) Every complaint must be made in writing upon the document of carriage or by 
separate notice in writing despatched within the times aforesaid. 

(4) Failing complaint within the times aforesaid, no action shall lie against the carier, 
save in the case of fraud on his part. 

27. In ihe case of the death of the person liable, an action for damages lies in accor- 
dance with these rules against those legally representing his estate. 

28. Anaction for damages must be brought at the option of the plaintiff, either hefore 
the Court having jurisdiction where the carrier is ordinarily resident, or has his principal 
place of business, or has an establishment by which the contract has been made or before 
e Court having jurisdiction at the place of destination, 
















s, reckoned from the date of arrival at the destination, or from the date on which ù, 
craft ought to have arrived, or-from the date on which the carriage stopped. 


30. (1) Inthe case of carri. `o be performed by various successive carriers and fall- 
g within the definition set out in ‘rule (4) of rule 1, each carrier who accepts passen- 
ers, luggage or goods is subjecte the rules set out inthis Schedule, and is deemed to be 
ne of the contracting parties to the contract of carriage in so far as the contract deals with 
at part of the carriage which is performed under his supervision. 


(2) In the case of carriage of this nature, the passenger or his representative can take 
n only against the carrier who performed the carriage during which the accident or the 
occurred, save in the case where, by express agreement, the first carrier has assumed 
ity for the whole journey. 

(3) As regards luggage or goods,the passenger or consignor will have a right of 
n against the first carrier, and the passenger or consignee who is entitled to delivery 
have a right of action against the last carrier, and further, each may take action against 
‘carrier who performed the carriage during which the destruction, loss, damage or delay 
Ook place. These carriers will be jointly and severally liable to the passenger or to the 


nsignor or consignee. 
CHAPTER IV. 
PROVISIONS RELATING TO COMBINED CARRIAGE, 


n 


31. (1) Inthe case of combined carriage performed partly by air and partly by any 
other mode of carriage, the provisions of this Schedule apply only to the carriage by air, 
provided that the carriage by air falls within the terms of rule 1. 

(2) Nothing in this Schedule shall prevent the parties in the case of combined carriage 
from inserting ın the document of air carriage conditions relating to other modes of car- 
riage, provided that the provisions of this Schedule are observed as regards the carriage by 


alr. 
i CHAPTER V. 
GENERAL AND FINAL PROVISIONS. 


32. Any clause contained in the contract and all special agreements entered into before 
the damage occurred by which the parties purport to infringe the rules laid down by this 
Schedule, whether by deciding the law to be applied, or by altering the rules as to jurisdic- 

“tion, shall be null and void. Nevertheless for the carriage of goods arbitration clauses are 
allowed, subject to these rules, if the arbitration is to take place inthe territory of one of 
the High Contracting Parties within one of the jurisdictions referred to in rule 28. 

33. Nothing contained in this Schedule shall prevent the carrier either from refusing 
to enter into any contract of carriage, or from making regulations which do not conflict with 
the provisions of this Schedule. 

34. This Schedule does not apply to international carriage by air performed by way of 
experimental trial by air navigation undertakings with the view to the establishment of a 
regular line of air navigation, nor does itapply to carriage performed in extraordinary 
circumstances outside the normal scope of an air carrier’s business. 

35. The expression “days” when used in these rules means current days, not working 
days. 


- . e e . . ce. 
29. The right of damages shall be extinguished if an actionis not brought within, koag i 


t 


4 
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36. When a High Contracting Party has declared at the time of ratification of or of 
accession to the Convention that the first paragraph of Article 2 of the Convention shall not 
apply to international carriage by air performed directly by the State,its colonies, protec- 
torates or mandated territories or by any other territory under its sovereignty, suzerainty or 
authority, these rules shall not apply to international carriage by air so performed. 


SECOND SCHEDULE. 
(See section 2.) 


PROVISIONS AS TO LIABILITY OF CARRIERS IN THE EVENT OF THE DEATH OF A PASSENGER. 


1. The liability shall be enforceable for the benefit of suchof the members of the pas- 
senger’s family as sustained damage by reason of his death. 


In this rule the expression “member of a family” means wife or husband, parent, step- 
parent, grandparent, brother, sister, half-brother, half-sister, child, step child, grandchild: 


Provided that, in deducing any such relationship as aforesaid any illegitimate person 
and any adopted person shall be treated as being, or as having been, the legitimate child of 
his mother and reputed father or, as the case may be, of his adopters. 


2. Anaction to enforce the liability may be brought by the personal representative of 
the passenger or by any person for whose benefit the liability is under the last preceding 
rule enforceable, but only one action shall be brought in British India in respect of the death 
of any one passenger, and every such action by whomsoever brought shal! be for the benefit 
of all such persons so entitled as aforesaid as either are domiciled in British India, or, not 
being domiciled there, express a desire to take the benefit of the action. 


3. Subject to the provisions of the next succeeding rule the amount recovered ina 
such action, after deducting any costs not recovered from the defendant, shallbe diy 
between the persons entitled ın such proportions as the Court may direct. 


_ 4. The Court before which any such action is brought may at any stage of the pro 
dings make any such order as appears to the Court to be just and equitable in view of 
provisions of the First Schedule to this Act limiting the liability of a carrier and of any p 
ceedings which have been, or are likely to be, commenced outside British India in respect 

the death of the passenger in question. 











THE SEA CUSTOMS (AMENDMENT) ACT, 1934. 


Act No. XXI or 1934. 
[19th August, 


An Act further to amend the Sea Customs Act, 1878, for a certain purpos 


WHEREAS it is expedient further to amend the Sea Customs Act, 1878, 
the purpose hereinafter appearing; It is hereby enacted as follows :—- 


; 1. This Act may be called Tae Sra Custom 
Short title. (AMENDMENT) Act, 1934. 


Insertion of new section 2. After section 43 of the Sea Customs Act, 1878 
43-A in Act VIII of 1878. the following section shall be inserted, namely :— 


“43-A. (1) Notwithstanding anything hereinbefore contained, the repay- 

° ment of duty as drawback in respect of goods which 

Peseta te a ee have been taken into use between importation and re- 

tion and re-exportation. exportation shall be subject to the provisions of the 
rules made under sub-section (2). 

(2) The Governor-General in Council may, subject to the condition of 
previous publication, from time to time, by notification in the Gazette of India, 
make rules, in respect of goods which have been taken into use between impor- 
tation and re-exportation,— 

(a) modifying the amount of duty which shall be repaid as drawback on 
any such goods or class of such goods, or 

(b) prohibiting the repayment of duty as drawback on any such goods 
or class of such goods, or 

(c) varying the conditions for the grant of drawback on any such goods 
or class of such goods by restricting the period after importation within which 
the goods must be re-exported.” 
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THE INDIAN AIRCRAFT ACT, 1934. 


Act No. XXII or 1934. 
[19th August, 1934. 
An Act to make better provision for the control of the manufacture, possesston, 
use, operation, sale, import and export of aircraft. 

Wuereas it is expedient to make better provision for the control of the 
manufacture, possession, use, operation, sale, import and export of aircraft; It 
is hereby enacted as follows:— | 

1' (1) This Act may be called THe INDIAN 
AIRCRAFT Act, 1934. 

(2) It extends to the whole of British India, including British Baluchistan 

and the Sonthal Parganas. 


Definitions, 


Short title and extent. 


2. In this Act, unless there is anything repug- 
nant in the subject or context,— 

(1) “aircraft” means any machine which can derive support in the 
tmosphere from reactions of the air, and includes balloons whether fixed or 
e, airships, kites, gliders and flying machines ; 

(2) “aerodrome” means any definite or limited ground or water area 
ded to be used, either wholly or in part, for the landing or departure of 
raft, and includes all buildings, sheds, vessels, piers, and other structures 
ereon or appertaining thereto; 

(3) “import” means bringing into British India; and 
(4) “export” means taking out of British India. 

3. The Governor-General in Council may, by notification in the Gasette of 
5 s de India, exempt from the provisions of this Act and of 
Gerl i OF Counal to. the rules made thereunder, or from any of such 
exempt certain aircraft, provisions. any aircraft or class of aircraft and any 

person or class of persons, or may direct that such 
provisions shall apply to such aircraft or persons subject to such modifications 
as may be specified in the notification. 
4. The Governor-General in Council may, by notification in the Gazette of 
India, mak such rules as appear to him to be necessary 
é ae a Mains for carrying out the Convention relating to the 
rules to implement the Tegulation of Aerial Navigation signed at Paris, 
Convention of 1919, October 13, 1919, with Additional Protocol, signed at 
Paris, May 1, 1920, and any amendment which may be 
made thereto under the provisions of Article 34 thereof. 

5. (1) The Governor-General in Council may, 
je n ae by notification in the Gazette of India, makes rules 
ales. regulating the manufacture, possession, use, opera- 

tion, sale, import or export of any aircraft or class of 







aircraft. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 

(a) the authorities by which any of the powers conferred by or under 
this Act are to be exercised ; 

(b) the licensing, inspection and regulation of aerodromes, the conditions 
under which aerodromes may be maintained and the fees which may be 
charged thereat, and the prohibition or regulation of the use of unlicensed 
aerodromes ; 

(c) the inspection and control of the manufacture, repair and mainten- 
ance of aircraft and of places where aircraft are being mannfactured, required 
or kept; 
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(d) the registration and marking of aircraft; 


(e) the conditions under which aircraft may be flown, or may carry 
passengers, mails or goods; or may be used for industrial purposes and the 
certificates, licences or documents to be carried by aircraft; 


(f) the inspection of aircraft for the purpose of enforcing the provisions 
of this Act and the rules thereunder, and the facilities to be provided for such 
inspection ; 

(g) the licensing of persons employed in the operation, manufacture 
repair or maintenance of aircraft; 


(h) the air-routes by which and the conditions under which aircraft may 
enter or leave British India, or may fly over British India, and the places at 
which aircraft shall land; 


(i) the prohibition of flight by aircraft over any specified area, either 
absolutely or at specified times or subject to specified conditions and excep- 
tions; 

(j) the supply, supervision and control of air-route beacons, aerodrome 
lights, and hghts at or in the neighbourhood of aerodromes or on or in the 
neighbourhood of air-routes ; 


(k) the signals to be used for purposes of communication by or 
aircraft and the apparatus to be employed in signalling; 


(1) the prohibition and regulation of the carriage in aircraft o 
specified article or substance; 


(m) the measures to be taken and the equipment to be carried for 
purpose of ensuring the safety of life; 


(n) the issue and maintenance of log-books; 


(0) the manner and conditions of the issue or renewal of any licence or 
certificate under the Act or the rules, the examinations and tests to be under- 
gone in connection therewith, the form, custody, production, endorsement, 
cancellation, suspension or surrender of such licence or certificate, or of any 
log-books ; 

(p) the fees to to be charged in connection with any inspection, exami- 
nation, test, certificate or license, made, issued or renewed under this Act : 

(q) the recognition for the purposes of this Act of licences and certifi- 
cates issued elsewhere than in British India relating to aircraft or to the 
qualifications of persons employed in the operation, manufacture, repair or 
maintenance of aircraft; and 


(r) any matter subsidiary or incidental to the matters referred to in this. 
sub-section. 


r 








Power of Governor- . 6. (1) Ii the Governor General in Council is of 
General in Council to make OP'0100 that in the interests of the public safety or 
orders in emergency. tranquillity the issue of all or any of the following 

orders is expedient, he may, by notification in the 
Gasetie of India,— 


(a) cancel or suspend, either absolutely or subject to such conditions as 
he may think fit to specify in the order, all or any licences or certificates issued 
under this Act; 


(b) prohibit, either absolutely or subject to such conditions as he may 
think fit to specify in the order, or regulate in such manner as may be contain- 
ed in the order, the flight of all or any aircraft”or class of aircraft over the 
whole or any portion of British India; 


(c) prohibit, either absolutely or conditionally, or regulate the erection, 
maintenance or use of any aerodrome, aircraft factory, flying-school or club, or 
place where aircraft are manufactured, repaired or kept, or any class or descrip- 
tion thereof; and ' 
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(d) direct that any aircraft or class of aircraft or any aerodrome, air- 
craft factory, fying-school or club, or place where aircraft are manufactured, 
repaired or kept, together with any machinery, plant, material or things used for 
the operation, manufacture, repair or maintenance of aircraft shall be delivered, 
either forthwith or within a specified time, to such authority and in such 
manner as he may specify in the order, to be at the disposal of His Majesty for 
the public service. 


(2) Any person who suffers direct injury or loss by reason of any order 
made under clause (c) or clause (d) of sub-section (1) shall be paid such com- 
pensation as may be determined by such authority as the Governor-General in 
Council may appoint in this behalf. 


(3) The Governor-General in Council may authorize such steps to be 
taken to secure compliance with any order made under sub-section (1) as. 
appear to him to be necessary. 


(4) Whoever knowingly disobeys, or fails to comply with, or does any 
act in contravention of, an order made under sub-section (1) shall be punish- 
able with imprisonment for a term which may extend to three years, or with 
e, or with both, aud the Court by which he is convicted may direct 1hat the 
aft or thing (if any) in respect of which the offence has been committed, 
part of such thing, shall be forfeited to His Majesty. 


7. (1) The Governor-General in Council may, 
| in FLA MS by notification in the Gazette of India, make rules 
for investigation of Providing for the investigation of any accident arising” 
ents. out of or in the course of air navigation in or over 
British India. 


(2) Without prejudice to the generality of the foregoing power, such 
les may— 










(a) require notice to be given of any accident in such manner and by 
such person as may be prescribed; 


(b) apply for the purposes of such investigation, either with or without 
modification, the provisions of any law for the time being in force relating to- 
the investigation of accidents; 

(c) prohibit pending investigation access to or interference with aircraft 
to which an accident has occurred, and authorize any person so far as may be 
necessary for the purposes of an investigation to have access to, examine, 
remove, take measures for the preservation of, or otherwise deal with any such 
aircraft; and 

(d) authorize or require the cancellation, suspension, endorsement or 
surrender of any licence or certificate granted or recognized under this Act 
when it appears on an investigation that the licence ought to be so dealt with, 
and provide for the production of any such licence for such purpose. 


8. (1) Any authority authorized in this behalf by the Governor-General in 
Council may detain any aircraft, if in the opinion 
of such authority— 


(a) having regard to the nature of an intended flight, the flight of such 
aircraft would involve danger to persons in the aircraft or to any other persons 
or property; or 

(b) such detention is necessary to secure compliance with any of the 

rovisions of this Act or the rules applicable to such aircraft; or such detention 
is necessary to prevent a contravention of any rule made under clause (h) or 
clause (i) of sub-section (2) of section 5. 


(2) The Governor-General in Council may, by notification in the Gazette 
of India, make rules regulating all matters incidental or subsidiary to the exer- 
cise of this power. 

10 


Power to detain aircraft. 
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9. (1) The provisions of Part VII of the Indian Merchant Shipping Act, 

1923, relating to Wreck and Salvage shall apply to 
‘aircraft on or over the sea or tidal waters as they 
apply to ships, and the owner of an aircraft shall be entitled to a reasonable 
reward for salvage services rendered by the aircraft in like manner as the owner 
of a ship. 


(2) The Governor-General in Council may, by notification in the Gazette 
of India, make such modifications of the said provisions in their application to 
aircraft as appear necessary or expedient, 


Wreck and salvage. 


10. In making any rule under section 5, section 7 or section 8 the 
Governor-General in Council may direct that a breach 
ee on of it shall be punishable with imprisonment for 
this Act. any term not exceeding three months, or with fine 
of any amount not exceeding one thousand rupees, 

or with both. 


11, Whoever wilfully flies any aircraft in such a manner as to cause 
danger to any person or to any property on land 
water or in the air shall be punishable with impr] 
ment for a term which may extend to six mon 
with fine which may extend to one thousand rupees, or with both. 


12. Whoever abets the commission of any offence under this Act 

Penalty for abetment of rules, or attempts to commit such offence, a 

offences and denoted such attempt does any act towards the commissioj 

offences. the offence, shall be liable to the punishment provi 
for the offence. 











Penalty for flying so as 
to cause danger. 


13. Where any person is convicted of an offence punishable under a 
P rule made under clause (4) or clause (/) of su 
Peer awe of Courtto order section (2) of section 5, the Court by which he i 
eiture. : : : f 
convicted may direct that the aircraft or article or 
substance, as the case may be, in respect of which the offence has been commit- 
ted, shall be forfeited to His Majesty. 


Bales tek ava 14. Any power to make rules conferred by this 
publication. SSe atter Act is subject 10 the condition of the rules being 
made after previous publication for a period of not 

less than three months. 


a TEN PE 15. The provisions of section 42 of the Indian 

; ot patented inven- : 

tion on aircraft not requir- Patents and Designs Act, 1911, shall apply to the use 

ed in British India. of an invention on any aircraft not registered in 
British India in like manner as they apply to the use 

of an invention in a foreign vessel. 


16, The Governor-General in Council may, by notification in the Gagette 
p of India, declare that any or all of the provisions of 
ower to apply customs the Sea Customs Act, 1878, shall, with such modifica- 
procedure. a ; é 
tions and adaptations as may be specified in the 
notification, apply to the import and export of goods by air. 


17, No suit shall be brought in any Civil Court in respect of trespass or in 
respect of nuisance by reason only of the flight of 
aircraft over any property at a height above the 
ground which having regard to wind, weather and all the circumstances of the 
case is reasonable, or by reason only of the ordinary incidents of such flight. 


Bar of certain suits. 


18. No suit, ion or other legal 2 
Saving for acts done in : uit, prosecutio egal proceed 


é d + ing shall lie against any person for anythıng in good 
Eoo eee BEE mere une faith done or intended to be done under this Act. 
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19. (1) Nothing in this Act or in any order or rule made thereunder 

ae shall apply to or in respect of any aircraft belonging 

Saving of application of toor exclusively employed in His Majesty’s naval, 

ce military or air forces, or to any person in such forces 
employed in connection with such aircraft. 

(2) Nothing in this Act or in any order or rule made thereunder shall 
apply to or in respect of any lighthouse to which the Indian Lighthouse Act, 
1927, applies or prejudice or affect any right or power exercisable by any auth- 
ority under that Act. A 

20. The Indian Aircraft Act, 1921, the entry relating thereto in the First 

Schedule to the Repealing and Amending Act, 1914, 

Repeals: and the Indian Aircraft (Amendment) Act, 1914, are 
hereby repealed. 





THE MECHANICAL LIGHTERS (EXCISE DUTY) ACT 1934. 


Acrt No. XXIII or 1934. 








[19th August, 1934. 


n Act to provide for the imposition and collection of an excise duty on 

` mechanical lighters. 

WHereEAs it is expedient to impose an excise duty on mechanical lighters, 
vide for the collection thereof, and to alter the duty of customs leviable 
echanical lighters under the Indian Tariff 4~ , 1894; It is hereby enacted 
follows: j POT 

l 1. (1) This” ' “becalled Tae MECHANICAL 
Short title and extent. Licuters (Excis Æ) Acr, 1934. 

(2) It extends to the whole of Bri” dia, including British Baluchis- 
tan and the Sonthal Parganas. ; 
2. In tms Act, unless there is anything repug- 
nant in the subject or context,— 

(a) “manufactory” means any premises wherein mechanical lighters are 
manufactured; 

(b) “mechanical lighter” means any mechanical or chemical contrivance 
for causing ignition which is portable and which operates by producing a spark 
or flame whether by itself or when brought into contact with gas, and includes 
a mechanical lighter issued from a manufactory in an incomplete state or requir- 
ing for its completion the addition of a flint; and 

(c) “ owner” includes any person expressly or impliedly authorized by 
an owner of a manufactory to be his agent in respect of the manufactory. 


3. A duty of excise at the rate of one rupee and eight annas per lighter 

- shall be levied on every mechanical lighter manufac- 

Imposition of duty. tured in any manufactory in British India and issued 

out of such manufactory after the commencement of this Act, and shall be pay- 
able by the owner of the manufactory. 


4. (1) Ifany duty payable under section 3 isnot paid within the time 
fixed by rules made in that behalf under this Act, it 
shall be deemed to be an arrear, and the authority to 
which such duty is payable may, in lieu thereof, reco- 
ver any sum not exceeding three times the amount of duty unpaid which such 
authority may in its discretion think it reasonable to require. 

(2) An arrear of duty, or any sum recoverable in lieu thereof under this 
section, shall be recoverable as an arrear of laud revenue and shall be recover- 


able in addition to, and notin substitution for, any other penalty incurred under 
this Act. 


Definitions, 


Recovery of duty with 
penalty. 
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5. No person shall issue any mechanical lighter out of a manufactory, 

except in accordance with the provisions of rules 

Issue from manufactory. made in that behalf under this Act, or, until such 

rules are made, in accordance with the general or special orders of the Local 
Government. 


6. The Governor-General in Council may, by notification in the Gazette 

of India, prohibit absolutely, or with such exceptions 

ral se Go Governor-Gene- as he thinks fit, the bringing of mechanical lighters 

import. j into British India from the territory of any specified 
Prince or chief in India. 


7. Xrom such date as may be fixed by the Governor-General in Council by 
notification in the Gazette of India in this behalf, no 
person shall manufacture mechanical lighters in 
British-India except under and in accordance witha 
licence to manufacture issued under this Act. 


8. Whoever contravenes the provisions of sec- 

Penalty for issue from tion 5 shall be punishable with imprisonment whi 
manufactory ın contraven- . th th . 

tion of section 5. may extend to six months, or wit fine which 

extend to one thousand rupees, or with both. 


Prohibition of manufac- 
ture without licence. 











9. (1) Whoever, in contravention of any notification made under 
6, imports, or attempts to import mechanical 
into British India, shall be punishable with im 
ment which may extend to six months) or wit 
which may extend to three times the amount of the duty which would be 
able on the mechanical lighters if they were liable to duty in British India o1 
one thousand rupees, whichever is greater, or with both imprisonment and fi 

(2) Whoever abets an offence punishable under sub-section (1) sha 
whether such offence is or is not committed in consequence of such abetmen 
and notwithstanding anything contained in section 116 of the Indian Penal Code 
be punishable with the punishment provided for the offence. 


10. Whoever, without a licence to manufacture, or in contravention of the 
terms of such licence, manufactures mechanical 
lighters, shall be punishable with imprisonment which 
may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 


11. Whoever evades, or attempts to evade, the payment of any duty pay- 

P , able by hım under this Act, or fails to supply any in- 

enalty for evasion of formation which he is required under this Act or the 
duty or failure to supply in- . ; . 

formation. rules to supply, or knowingly supplies false informa- 

tion, shall be punishable with imprisonment which 

may extend to six months, or with fine which may extend to one thousand. 

rupees, or with both. 


12. Any Court trying an offence under this Act may order that any 
mechanical lighters, together with the boxes, packing 
or wrappings thereof, ın respect of which the Court is 
satisfied that an offence under this Act has been com- 
mitted, shall be forfeited to His Majesty. 


13. The law for the time being in force relating to Sea Customs and to 

oe goods the importation of which is prohibited by sec- 

Application of Act VIII tion 18 of the Sea Customs Act, 1878, shall ly in 
of 1878 to the importation : s ? E aPPy 

of mechanical lighters. respect of mechanical lighters the ımportation of 

which is prohibited by notification made under section 

6 of this Act, and the officers of Customs and the officers empowered under the 

Sea Customs Act, 1878,to perform the duties imposed by that Act, on a 

Customs-Collector and other officers of Customs shall have the same powers in 


Penalty for import in con- 
travention of Act. 


Penalty for manufacture 
without licence. 


Power of Courts to order 
forfeiture. 


Lari 
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respect of such mechanical lighters as they have for the time being in respect of 
goods the importation of which is prohibited by section 18 of the Sea Customs 
Act, 1878: 


Provided that the penalty for the offence specified in section 167, No. 8, of 
the Sea Customs Act, 1878, shall, were the offence is committed in relation to 
mechanical lighters the importation of which is prohibited under section 6 of 
this Act, bea penalty of confiscation only, and such penalty of confiscation shall 
not be inflicted under section 167, No. 8, of the Sea Customs Act, 1878, in any 
case where the person concerned in the offence is sent for trial under section 9 
of this Act. i 


14. The Governor-General in Council may, by notification in the Gazette 

ce it of Indta, declare that any of the provisions of the Sea 

D ear cee Pang Customs Act, 1878, relating to the levy of and ex- 

to the duty on mechanical €™Mption from customs duties, drawback of duty, 

lighters. warehousing, offences and penalties, confiscation, and 

procedure relating to offences and appeals shall, with 

difications and alterations as he may consider necessary or desirable to 

m to the circumstances, be applicable in regard to like matters in res- 
e duty imposed by section 3. 














15. (1) The Governor-General in Council may, 
by notification in the Gazette of India, make rules to 
carry into effect the purposes and objects of this Act. 
(2) In particular, and without preiudice to the generality of the fore- 
g power, such rules may—-. ~All 


c. 

(a) provide for the assessment ._ zç of the duty and the autho- 
ties by whom functions under this Act ate~.___-aischarged, the issue of notices 
equiring payment, the manner in which the duty shall be payable, and the 
recovery of arrears}; 


of Governor-Gene- 
uncil to make rules. 


(b) provide for the distinguishing of mechanical lighters which have 
been manufactured under licence, or on which duty has been paid, or which are 
exempt from duty under this Act; 


(c) regulate the issue of mechanical lighters out of any manufactory ; 


(d) impose on the owners of manufactories and on persons engaged in 
the sale of mechanical lighters the duty of furnishing information, keeping 
records and making returns, and prescribe the nature of such information and 
the form of such records and returns, the particulars to be contained therein, 
and the manner in which they shall be verified; 


(e) provide for thé issuing of licences, the form and the conditions of 
licences, and the fees to be charged therefor; 


(f) provide for the detention of mechanical lighters for the purpose of 
exacting the duty, the confiscation, otherwise than under section 12, of articles 
in respect of which breaches of the Act or rules have been committed, and the 
disposal of articles so detained or confiscated ; 


(g) authorize and regulate the inspection or search of any place or con- 
veyance used for the manufacture, storage or carriage of mechanical lighters; 
and 


(k) authorize and regulate the composition of offences against, or liabi- 
lities incurred under, the Act and rules, including composite payments in lieu 


of duty. 


(3) In making any rule under this section the Governor-General in 
Council may provide that a breach of the rule shall, where no other peualty is 
provided by this Act, be punishable with imprisonment for any term not 
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exceeding six months, or with fine not exceeding one thousand rupees, or wii 
both imprisonment and fine. 

(4) The Governor-General in Council may delegate all or any of b 
powers under this section to a Local Government. 


16. In Item No. 243 of the Second Schedule - 
Amendment of the Second the Indian Tariff Act, 1894, to the er try in the secor 
SARER N 7 ‘. column the following proviso shall be added, namel; 


“Provided that mechanical lighters as defined in the Mechanical Lighte: 
(Excise Duty) Act, 1934, shall be liable in addition to a duty equal to the amou: 
of the excise duty smposed by that Act on mechanical lighters manufactured | 
British India.” s 


THE REPEALING AND AMENDING ACT, 1934. 












Acrt No. XXIV or 1934. 
[19th Augu 
An Act to amend certain enaciments and lo repeal certain other enact 


WHueEreas it is expedient that certain amendments should be made 
enactments specified in the First Schedule ; 


AND WHEREAS it is also expedient that the enactments specified in 
Second Schedule, which are spent or have otherwise become unnecessary, 
have ceased to be in force otherwise than by expressed specific repeal, shou 
be expressly and specifically repealed ; 


It is hereby enacted as follows :— 


1. This Act may be called THE REPEALING A} 
Short title. AMENDING Act, 1934. 


2. The enactments specified in the First Schedu 
shone of certain are hereby amended to the extent and in the mann 
enactments. mentioned in the fourth column thereof. 


3. The enactments specified in the Secor 
p epee of certain enact- Schedule are hereby repealed to the extent mentions 
ments. in the fourth column thereof. 


4, The repeal by this Act of any enactment shall not affect any Act ı 
Regulation in which such enactment has been applie 
Savings. incorporated or referred to; and this Act shalln 
affect the validity, invalidity, effect or consequences of anything already done | 
suffered, or any right, title, obligation or liability already acquired, accrued | 
incurred, or any remedy or proceeding in respect thereof, or any release or di 
charge of or from any debt, penalty, obligation, liability, claim or demand or a1 
indemnity, already granted, or the proof of any past act or thing; nor shall th 
Act affect any principle or rule of law, or established jurisdiction, form | 
course of pleading, practice or procedure, or existing usage, custom, privileg 
restriction, exemption, office or appointment, notwithstanding that the sar 
respectively may have been in any manner affirmed, recognised or derived. b 


in or from any enactment hereby repealed ; 

Nor shall the repeal by this Act of any enactment revive or restore al 
jurisdiction, office, custom, liability, right, title, privilege, restriction, exemptic 
usage, practice, procedure or other matter or thing not now existing or in for 
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THE FIRST SCHEDULE. 
AMENDMENTS. 
(See section 2.) 


TT aeaaea 


No. | Short title. Amendments, 
(3) (4) 





Acts of the Governor-General tn Council. 


1886 VI} The Births, Deaths | In section 35-A, after sub-section (1) the 
and Marriages Registra- jfollowing sub-section shall be added, 
tion Act, 1886. namely :— 


«© (2) If more Commissions than one are 
appointed in exercise of the power conferred 
by suo section (1),then references in this 
Act to the Commissioners shall be construed 
as referencesto the members constituting a 
Commission so appointed,” 

II | The Measures of | Insection7, # ~~ “CA and figures “by the 
Length Act, 1889. Commissioner D under section 370 
of the Calcu Decy “ thpnsolidation Act, 


1888,” shall b/ OF x 

V| The Code of Criminal | InItem (7 of Schedule III, 
Procedure, 1898, forthefigv 22/0, “29-A” the figures 

and latte” fq Ne substituted. 

Acts of the Indian Le oe 
XI, The Indian Income- Oz for the words “that section” 
tax Act, 1922. Pa a figures “section 18” shall be 
uvsrcute 







In section 58-H, for the word, brackets and- 
figure “ sub-section (2)” the word, brackets. 
and figure “Sub-section (3)” shall be subs- 
tituted. 

In section 79, for the word “and” the 
word “or” shall be substituted. 

In sub-section (3) of section 259, for the- 
word “its” the word “his” shall be subs- 
tituted. 

In sub-section (1) of section 79, after the 
word “building” where it occurs for the 
second time, the word “tenement” shall be- 
inserted. 

In sub-section (1) of section 210, clauses 
(4)—(r) shall be relettered (i)— (q). 





XXI | The Indian Merchant 
Shipping Act, 1923, 


1924 II | The Cantonments Act, 
1924. 


1930 I| The Provident Funds | In section 1, for the figures “1929” the. 
(Amendment) Act, 1929. |figures “1930” shall be suhstituted. 
1930 II | The Dangerous Drugs | In Schedule II, in the Amendments relat- - 
Act, 1930. ing to the Bombay Abkari Act, 1878, the 
words, brackets and figures “In sub-section 
(1) of section 32 the proviso shall be 
; omitted” shall be omitted. 
1930 XXIV | The Indian Lac Cess | In clause (a) of sub-section (2) of section 
Act, 1930. 8, after the words “which nominations” the 


words “or recommendations” shall be in- 
serted. 

In clause (a) of sub-section (4) of section 
69, for the word and figures “section 55” 
the word and figures “section 56” shall be 
substituted. 

In section 13, in sub-sections (6) and (8) 
of the new section 17-E to be inserted in the 
Indian Criminal Law Amendment Act, 1908 
for the word, brackets and figure “sub-sec- 
tion (3)” the word, brackets and figure “sub- 
section (5)” shall be substituted. 


1932 IX | The Indian Partner- 
ship Act, 1932, 


1932 XXIII | The Criminal Law 
Amendment Act, 1932, 
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THE SECOND SCHEDULE, 
REPEALS, 
(See section 3.) 





_—_——— 


No. | Short title, Extent of repeal. 


(3) (4) 
ee 


Acts of the Governor-General in Council. 


1887 XIV ) The [Indian Marine! In sub-section (5) of section 53, the words, 
Act, 1887, figure and brackets “except as perniitted by 
the proviso to sub-section (1).” 
In section 55, the proviso. 
1902 III | The Indian Steam- | So muchas has not been repealed. 
ships (Amending and : 
Validating) Act, 1902. 


Acts of the Indian Legislature. 


The Indian Merchant ; In sub-section (1) of section 21 
Shipping Act, 1923, (mm 









1923 | XXI 














1930 VIII | The kepealing and |` Sections 3 and 4 and the Second 

; Amending Act, 1930. 

Regulation. 

1927 I| The Aden Laws ) The whole, 

| (Amendment) Regula- 

tion, 1927. 
Act of the Governor of Bombay in Council, 

1878 


In sub-section (1) of section 43, the 
viso. 







V) The Bombay Abkari 
Jact 1878. 





THE FACTORIES ACT, 1934. 


Act No. XXV oF 1934, 
[20th August, 1934. 
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Seasonal factories. 

Power to declare premises to be factories. 
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SECTIONS. 
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32. Power of Local Government to make rules to supplement this Chapter. 
33, Additional power to make health and safety rules relating to— 

shelters during rest,— 

rooms for children,— 
certificates of stability,— ne 
hazardous operations. 
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An Act to consolidate and amend the law regulating labour in facto 


WHEREAS it is expedient to consolidate and amend the law r, 
labour in factories; It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY, 
Short title, extent and 1. (1) This Act may be called TuE Fact 
commencement, Act, 1934. 


(2) It extends to the whole of British India, including British Baluc 
tan and the Sonthal Parganas. | 
(3) It shall come into force on the 1st day of January, 1935. 


E 2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context,— 

(a) “adolescent” means a person who has completed his fifteenth but has 
not completed his seventeenth year ; 

(b) “adult” means a person who has completed his seventeenth year ; 

(c) “child” means a person who has not completed his fifteenth ycar; 

(d) “day” means a period of twenty-four hours beginning at midnight; 

(e) “week” means a period of seven days beginning at midnight on 
Saturday night ; 

(f) “power” means electrical energy, and any other form of energy 
which is mechanically transmitted and is not generated by human or animal 
agency ; 

(g) “manufacturing process” means any process— 

(i) for making, altering, repairing, ornamenting, finishing or packing, or 
otherwise treating any article or substance with a view to its use, sale, transport, 
delivery or disposal, or 

(ii) for pumping oil, water or sewage, or 

(iii) for generating, transforming or transmitting power ; = 

(h) “worker” means a person employed, whether for wages or not, in 
any manufacturing process, or in cleaning any part of the machinery or premi- 
ses used for a manufacturing process, or in any other kind of work whatsoever 
incidental to or connected with the manufacturing process or connected with 
the subject of the manufacturing process, but does not include any person solely 
employed in a clerical capacity in any room or place where no manufacturing 
process is being carried on; l 
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(j) “factory” means any premises including the precincts thereof where- 
on twenty or more workers are working, or were working on any day of the 
preceding twelve months, and in any part of which a manufacturing process is 
being carried on with the aid of power, or is ordinarily so carried on, 

but does not include a mine subject to the operation of the Indian Mines 
Act, 1923; 

(k) “machinery” includes all plant whereby power is generated, trans- 
formed, transmitted or applied ; 

(1) “occupier” of a factory means the person who has ultimate control 
over the affairs of the factory; 

Provided that where the affairs of a factory are entrusted to a manag- 
ing agent, such agent shall be deemed to be the occupier of the factory; ` 

(m) where work of the same kind is carried out by two or more sets of 
workers working during different periods of the day, each of such sets is called 
a “relay,” and the period or periods for which it works is called a “shift” ; and 

(n) “prescribed” means prescribed by rules made by the Local Govern- 
der this Act. 










3. References to time of day in this Act are 
references— 
in British India, excluding Burma, to Indian Standard Time, which 
id a half hours ahead of Greenwich Mean Time, and 
b) in Burma, to Burma Standard Time, which is six anda half hours 
of Greenwich Mean Time: 


s to time of day. 


Provided that for any av” 77 77 in which Indian Standard 
ig not ordinarily obs’ 5 -may make rules— 
in = 


(+) specify a 
SG pe ee ee Se Orainarily observed therein, and 
(iii) permitting such time to be observed in all or any of the factories 
ituated in the area. 
4. (1) For the purposes of this Act,a factory which is exclusively engag- 
edinone or more of the following manufacturing 
Seasonal factories. processes, namely, cotton ginning, cotton or jute - 
’ , 3 pres 
sing, the decortication of ground-nuts, the manufacture of coffee, indigo, lac, 
rubber, sugar (including gur) or tea, or any manufacturing process which is 
incidental to or connected with any of the aforesaid processes, is a seasonal 
factory : 

Provided that the Local Government may, by notification in the local 
official Gazette, declare any such factory in which manufacturing processes are 
ordinarily carried on for more than one hundred and eighty working days in 
the year, not to bea seasonal factory for the purposes of this Act. 

(2) The Local Government may, by notification in the local official 
Gazette, declare any specified factory in which manufacturing processes are 
ordinarily carried on for not more than one hundred and eighty working days 
in the year and cannot be carried on except during particular seasons or at 
times dependent on the irregular action of natural forces, to be a seasonal 
factory for the purposes of this Act. 

5. (1) Notwithstanding anything contained in clause (7) of section 2, 

= the Local Government may, by notification in the 

Power to declare premis- Jocal official Gazette, declare any premises whereon 

es to be factories. or within the precincts whereof a manufacturing 

process is carried on, whether with or without the aid of power, and whereon 

or within the precincts whereof, on any one day of the twelve months preced- 

ing the notification, ten or more workers were employed, to be a factory for 
all or any of the purposes of this Act. 
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(2) A notification under sub-section (1) may be made in respect o: 
specified premises or class of premises. 

(3) A notification under sub-section (1) shall cease to have effe 
respect of any premises after the lapse of twelve months during whicl 
more than nine workers were employed thereon on any day. 

p dearde 6. The Local Government may, by ord 
m e ea aoe E ‘- writing, direct that the different departmen 
aaa separate tactorl- branches of a specified factory shall be treated a: 

arate factories for all or any of the purposes o) 


Act. 


7. Where the Local Government is satisfied that, following up 

Pewee aeons change of occupier of a factory or in the n 

change in the factory. facturing processes Carried on therein, the numt 

workers for the time being working in the facti 

less than’twenty and is not likely to be twenty or more on any day durin 

ensuing twelve months, it may, by. order in writing, exempt such factory 
the operation of this Act: 

Provided that any exemption so granted shall cease to have eff 
after any day on which twenty or more workers work in the factory. 

8. ‘In any case of public emergency the Governor-General in Co 
by notification in the Gazette of Indta, exe 
Power to exempt during factory from any or all of the provisions of 
DUCES ero: for such period as he may think fit. 
boti 9. (1) Before work is begun in any fa 
Notice to Inspector before after the commencement of this Act, or before 
commencant op wel is begun in any seasonal factory each season, th 
cupier shall send to the Inspector a written notice containing— 

(a) the name of. the factory and its situation, 

(b) the address to which communications relating to the factory s 
be sent, =m 
(c) the nature of the manufacturing processes to be carried on : 
factory, 

(d) the nature and the amount of the power to be used, and 

(e) the name of the person who shall be the manager of the factor 
the purposes of this Act. i 

(2) Whenever another person is appointed as managcr, the occupier 
send to the Inspector a written notice of the change, within seven days fro 
date on which the new manager assumes charge. 

(3) During any period for which no person has been designat 
manager of a factory under this section, or during which the person desig 
does not manage the factory, any person found acting as manager, or, 
such person is found, the occupier himself, shall be deemed to be the ma 
of the factory for the purposes of this Act. ! 


CHAPTER II. 
THE INSPECTING STAFF. 
10. (1) The Local Government may, by notification in the local c 
Gazette, appoint such persons as.it thinks fit 
Inspectors. Inspectors for the purposes of this Act within 
local limits as it may assign to them respectively. 

(2) The Local Government may, by notification as aforesaid, af 
any person to be a Chief Inspector, who shall, in addition to the powers cc 
red on a Chief Inspector under this Act, exercise the powers of an Ins; 
throughout the province. E 
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(3) No person shall be appointed to be an Inspector under sub-section 
(1) or a Chief Inspector under sub-section (2) or, having been so appointed, 
shall continue to hold office, who is or becomes directly or indirectly interested 
in a factory or in any process or business carried on therein or inany patent or 
machinery connected therewith. 

(4) Every District Magistrate shall be an Inspector for his district. 

(5) The Local Government may also, by notification as aforesaid, appoint 
such public officers as it thinks fit to be additional Inspectors for all or any of 
the purposes of this Act, within such local limits as it may assign to them res- 
pectively. 

(6) In any area where there are more Inspectors than one, the Local 
Government may, by notification as aforesaid, declare the powers which such 
Inspectors shall respectively exercise, and the Inspector to whom the prescribed 
notices are to be sent. 

(7) Every Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of the Indian Penal Code and shall be officially 
subordinate to such authority as the Local Government may specify in this 














XN 
ubject to any rules made by the Local Gov/ “Chat in this behalf, an 
Inspector may, within th Ra,  *S for which he is 
f Inspector. appointed,— 7 ereng, 
3 enter, with such assistants (if any),’ <s E. a? in the employ- 
overnment or of any municipal or oth Ve 5 thority, as he thinks 
place which is, or which he has reasor” %4 J be, used as a factory 
able of being declared to be a factory Ig covisions of section 5; 


. | 
(b) make such examination of tb “ /and plant and of any pre- 
ed registers, and take on the spot- wise such evidence of any persons 
e may deem necessary for carry t the purposes of this Act; and 


(c) exercise such other powéfs as may be necessary for carrying out the 
rposes of this Act: 

Provided that no one shall be required under this section to answer any 
question or give any evidence tending to criminate himself. 


12. (1) The Local Government may appoint such registered medical prac- 
titioners as it thinks fit to be certifying surgeons for 
the purposes of this Act within such local limits as it 
may assign to them respectively. 

(2) A certifying surgeon may authorise any registered medical practi- 
tioner to exercise any of his powers under this Act: 

Provided that a certificate of fitness for employment granted by such 
authorized practitioner shall be valid for a period of three months only, unless it 
is confirmed by the certifying surgeon himself after examination of the person 
concerned. 

Explanation.—In this section a “registered medical practitioner” means 
any person registered under the Medical Act, 1858, or any subsequent enactment 
amending it, or under any Act of any legislature in British India providing for 
the maintenance of a register of medical practitioners, and includes, in any area 
where no such register is maintained, any person declared by the Local Govern- 
ment, by notification in the local official gazette, to be a registered medical 
practitioner for the purposes of this section. 

CHAPTER III. 
HEALTH AND SAFETY. 


13. Every factory shall be kept clean and free from effluvia arising from 
i adi any drain, privy or other nuisance, and shall be 

ae ead cleansed at such times and by such methods as may 
be prescribed, and these methods may include lime-washing, or colour-washing, 
painting, varnishing, disinfecting and deodorising. 


Certifying surgeons. 
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ty 14. (1) Every factory shall be ventilated in 
Ventilation. accordance with such standards and by such methods 
as may be prescribed. 


(2) Where gas, dust or other impurity is generated in the course of 
work, adequate measures shall be taken to prevent injury to the health of 
workers, | 


(3) If it appears to the Inspector that in any factory gas, dust or other 
impurity generated in the course of work is being inhaled by the workers to an 
injurious extent, and that such generation or inhalation could be prevented by 
the use of mechanical or other devices, he may serve on the manager of the fac- | 
tory an order in writing, directing that mechanical or other devices for preven- 
ting such generation or inhalation shall be provided before a specified date, and ` 
shall thereafter be maintained in good order and used throughout working hours, 

(4) The Local Government may make rules for any class of factories 
requiring mechanical or other devices to be provided and maintained for pre- 
venting the generation or inhalation of gas, dust or other impurities, which may 
be injurious to workers and specifying the nature of such devices. 











Artificial humidification. 15. (1) The Local Government may ma 


(a) prescribing standards for the cooling properties of the air i 
in which the humidity of the air is artificially increased ; 

(b) regulating the methods used for artificially increasing the 
of the air; and 

(c) directing prescribed tests for determining the humidity and 
properties of the air to be carried out and recorded. 


(2) In any factory in which the humidity of the air is artificially inc 
ed, the water used for the purpose shall be taken from a public supply or o 
source of drinking water, or shall be effectively purified before it is so used. 

(3) If it appears to the Inspector that the water used in a factory for 
creasing humidity which is required to be effectively purified under sub-secti 
(2) is not effectively purified, he may serve on the manager of the factory a 
order in writing, specifying the measures which in his opinion should be adopted, 
and requiring them to be carried out before a specified date. 


16. If it appears to the Chief Inspector or to an Inspector specially autho- 
rized in this behalf by the Local Government that the 
cooling properties of the air in any factory are at 
times insufficient to secure workers against injury to health or against serious 
discomfort, and that they can be toa great extent increased by measuies which 
will not involve an amount of expense which is unreasonable in the circum- 
stances, the Chief Inspector may serve on the manager of the factory an order 
in writing, specifying the measures which in his opinion should be adopted, 
and requiring them to be carried out a specified date. 


Cooling, 


17. In order that no room ina factory shall be crowded during working 
hours to a dangerous extent or to an extent which 
may be injurious to the health of the workers, the 
proportion which the number of cubic feet of space in a room and the number 
of superficial feet of its floor area bears to the number of workers working at 
any time therein shall not be less than such standards as may be prescribed 
either generally or for the particular class of work carried on in the room. 


18. (1) A factory shall be sufficiently lighted 
during all working hours. 

(2) If it appears to the Inspector that any factory is not sufficiently 
lighted, he may serve on the manager of the factory an order in writing, specify- 
ing the measures which in his opinion should be adopted, and requiring them to 
be carried out before a specified date. 


Overcrowding. 


Lighting. 
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3) The Local Government may make rules requiring that all factories 
of specified classes shall be lighted in accordance with prescribed standards. 

19. (1) In every factory a sufficient supply of water fit for drinking 
shall be provided for the workers at suitable 
places. 

(2) The supply required by sub-section (1) shall comply with such 
standards as may be prescribed. 

(3) In every factory in which any process involving contact by the 
workers with injurious or obnoxious substances is carried on, a sufficient supply 
of water suitable for washing shall be provided for the use of workers, at suita- 
ble places and with facilities for its use, according to such standards as may be 
prescribed. 

20. For every factory sufficient latrines and urinals, according to the: pre- 
scribed standards, shall be provided, for male workers 
and for female workers separately, of suitable patterns 
and at convenient places as prescribed, and shall be kept ina clean and sanitary 
ndition during all working hours. 


21. Inevery factory the doors of each room in J “deh more than twenty 
persons are employed sha a/t in the case of 


Water. 


Latrines and urinals. 

















t twards. See 

OPERE sliding doors, be construc lł open outwards, 
e the door is between two rooms, in the Po, 4e nearest exit 
e building, and no such door shall be loc? €rgicted while any 


s being carried on in the room. n 
22, I fag 8 t o recauti inst 
: . in every fa É precautions agains 
t : ra : 
cautions against fire fire shallbe taken asy 8 Ca 2yéscribed, 


23. (1) Every factory shall be provided <n means of escape in the 
Scioto eacape: case of fire as say “hers be required in the 
circumstances of tory. 

(2) If it appears to the Inspector th’ p» factory is not so provided, he 
may serve on the manager of the facie “Order in writing, specifying the 
measures which in his opinion should be ado 
carried out before a specified date. 

3) The means of escape shall not be obstructed while any work is being 
carried on in the factory. 


pted, and requiring them to be 


24. (1) Inevery factory the following shall be 

kept adequately fenced, namely :— 

(a) every exposed moving part of a prime mover and every flywheel 
directly connected to a prime mover. 

(b) every hoist or lift, hoist-well or lift-well, and every trap-door or 
similar opening near which any person may have to work or pass, and 

(c) every part of the machinery which the Local Government may 
prescribe. 
(2) If it appears to the Inspector that any other part of the machinery in 
a factory is dangerous if not adequately fenced, he may serve on. the manager 
of the factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 

(3) All fencing required by or under this section or under sub-section 
(1) of section 26 shall be maintained in an efficient state at all times when the 
workers have access to the parts required to be fenced except where they are 
under repair or are under examination in connexion with repair or are neces- 
sarily exposed for the purpose of cleaning or lubricating or altering the gearing 
or arrangements of the machinery. 

(4) Such further provisions as may be prescribed shall be made for the 
S from danger of persons employed in attending to the machinery in a 

actory. 


Fencing. 
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25. Ifit appears to the Inspector that any building or part of a building, or 
ae ee g. any part of the ways, machinery or plant ina factory 
Sune of aE echige pile is in such a condition that it may be dangerous to 
or tests of stability. human life or safety, he may serve on the manager 
of the factory an order in writing requiring him 

before a specified date— 


(a) to furnish such drawings, specifications and other particulars as may 
be necessary to determine whether su building, ways, machinery or plant can 
be used with safety, or 


(b) to carry out such tests as may be necessary to determine the strength 
or quality of any specified parts and to inform the Inspector of the results 
thereof, 


26. (1) If it appears to the Inspector that any building or part of a 
building or any part of the ways, machinery or plant 
in a factory is in such a condition that it is dangerous 
to human life or safety, he may serve on the man 


Safety of buildings and 
machinery. 









27. (1) No woman or child shall be allowed to clean or oil any part 
machinery of a factory while that part is in m 
under power, or to work between moving part 
between fixed and moving parts of any machin 
which isin moti onunder power. 

(2) The Local Government may, by notification in the local offic; 
gazette, prohibit, in any specified factory or class of factories, the cleaning o 
oiling by any person of specified parts of machinery when these parts are in 
motion under power. 


Restrictions on work near 
machinery in motion. 


28. (1) The Local Government may make rules prohibiting the admission 
to any specified class of factories, or to specified parts. 
thereof, of children who cannot be lawfully employed 
therein. 

(2) If it appears to the Inspector that the presence in any factory or 
part of a factory of children who cannot be lawfully employed therein may be 
dangerous to them or injurious to their health, he may serve on the manager of 
the factory an order in writing directing him to prevent the admission of such 
children to the factory or any part of it. 


Power to exclude 
children. 


Prohibition of employ- 29. No woman or child shall be employed in any 
SET 08 ee part of a factory for pressing cotton in which a 
eae a cotton-opener is at work: 


Provided that, if the feed-end of a cotton-opener is in a room separated 
from the delivery end by a partition extending to the roof, or to such height as 
the Inspector may in any particular case specify in writing, women and children 
may be employed on the side of the partition where the feed-end is situated, 


30. Where in any factory an accident occurs which causes death, or which 

. causes any bodily injury whereby any person injured 

4 Notice of certain acci- is prevented from resuming his work in the factory 

a during the forty-eight hours after the accident occur- 

red, or which is of any nature which may be prescribed in this behalf, the 

managet of the factory shall send notice thereof to such authorities, and in 
such form and within such time, as may be prescribed. 
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31. (1) The manager of a factory on whom an order in writing by an 
Inspector has been served under the provisions of this 

Appeals, Chapter, or the occupier of the factory, may, within 
thirty days of the service of the order, appeal against it to the Local Govern- 
ment, or to such authority as the Local Government may appoint in this behalf ; 
and the Local Government or appointed authority may, subject to rules made 
in this behalf by the Local Government, confirm, modify or reverse the order. 


(2) The appellate authority may, and if so required in the petition or 
appeal shall, hear the appeal with the aid of assessors, one of whom shall be 
appointed by the appellate authority and the other by such body representing 
the industry concerned as the Local Government may prescribe in this behalf: 


Provided that if no assessor is appointed by such body, or if the assessor 
so appointed fails to attend at the time and place fixed for hearing the appeal, 
the appellate authority may, unless satisfied that the failure to attend is due to 
sufficient cause, proceed to hear the appeal without the aid of such assessor, or, 
if it thinks fit, without the aid of any assessor. 


(3) In the case of an appeal against an order under section 16 the appel- 
authority shall, and in any other case except an appeal against an order 
r sub-section (2) of section 26 or sub-section (2) of section 28 the appel- 

thority may, suspend the order appealed against pending the decision of 
eal, subject however to such conditions as to partial compliance or the 
n of temporary measures as it may choose to impose in any case. 
er of Local Govern- 

o make rules to sup- 32. The Local Government may make rules— 
ent this Chapter, 

(a) providing for any matter which, according to any of the provisions 
this Chapter, is or may be prescribed: 

(b) requiring the managers of factories to maintain stores of first-aid 
pliances and provide for their proper custody ; 

(c) providing against danger arising from the use of mechanical trans- 
port in factories, other than railways subject to the Indian Railways Act, 1890; 


(d) prescribing the manner of the service of orders under this Chapter 
on managers of factories; 


(e) regulating the procedure to be followed in presenting and hearing 
appeals under section 31, and the appointment and remuneration of assessors; 

(f) regulating the exercise by Inspectors of their powers under this 
Chapter; and 


(g) providing for any other matter which may be expedient in order to 
give effect to the provisions of this Chapter. 


Additional power to make 33. (1) The Local Government may make rules 
health and safety rules rela- requiring that in any specified factory, wherein more 
ting to— than one hundred and fifty workers are ordinarily 
shelters during rest,— employed, an adequate shelter shall be provided for 
the use of workers during periods of rest, and such rules may prescribe the 
standards of such shelters. 
rooms for children,— (2) The Local Government may also make rules— 

(a) requiring that in any specified factory, wherein more than fifty 
women workers are ordinarily employed, a suitable room shall be reserved for 
the use of children under the age of six years belonging to such women, and 

(b) prescribing the standards for such rooms and the nature of the 
supervision to be exercised over the children therein. 

(3) The Local Government may also make rules, for any class of fac- 
tories and for the whole or any part of the province, _ 
requiriug that work on a manufacturing process 
carried on with the aid of power shall not be begun in any building or part of 

12 












certificates of stability,— 
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a building erected or taken into use as a factory after the commencement.of i 
Act, until a certificate of stability in the prescribed form, signed by a per 
possessing the prescribed qualifications, has been sent to the Inspector. 

(4) Where the Governor-General in Council is satisfied that any operat 
in a factory exposes any persons employed upon i 
a serious risk of bodily injury, poisoning or dise: 
he may make rules applicable to any factory or class of factories in which 
operation is carried on— 

(a) specifying the operation and declaring it to be hazardous, 

(b) prohibiting or restricting the employment of women, adolescents 
children upon the operation, 
(c) providing for the medical examination of persons employed or se 
ing to be employed upon the operation and prohibiting the employment of f 
sons not certified as fit for such employment, and 

(d) providing for the protection of all persons employed upon 
operation or in the vicinity of the places where it is carried on. 


CHAPTER IV. 
RESTRICTIONS ON WorxKING Hours OF ADULTS. 


hazardous operations. 







34. No adult worker shall be allowed to workin a factory for mo 

w fifty-four hours in any week, or, where the fa 

eekly hours, a seasonal one, for more than sixty hours i 
week: 


Provided that an adult worker in a non-seasonal factory engaged in 
which for technical reasons must be continuous throughout the day may wi 
for fifty-six hours in any week. | 


35. (1) No adult worker shall be allowed 
work in a factory ona Sunday unless—' 

(a) he has had or will have a holiday for a whole day on one of the th 
days immediately before or after that Sunday, and 

(6) the manager of the factory has, before that Sunday or the substi 
ted day, whichever is earlier,— 

(+) delivered a notice to the office of the Inspector of his intentior 
require the worker to work on the Sunday and of the day which is to be sub: 
tuted, and 

(11) displayed a notice to that effect in the factory: 


Provided that no substitution shall be made which will result in < 
worker working for more than ten days consecutively without a holiday fo: 
whole day. 


(2) Notices given under sub-section (1) may be cancelled by a not 
delivered to the office of the Inspector and a notice displayed in the factory - 
later than the day before the Sunday or the holiday to be cancelled, whiche 
is earlier. 

(3) Where, in accordance with the provisions of sub-section (1), < 
worker works on a Sunday and has had a holiday on one of the three days i 
mediately before it, that Sunday shall, for the purpose of calculating his wee 
hours of work, be included in the preceding week. 


Weekly holiday. 


36. No adult worker shall be allowed to work 
a factory for more than ten hours in any day: 
Provided that a male adult worker in a seasonal factory may work 
eleven hours in any day. 


Daily hours, 


37. The periods of work of adult workers in 
Intervals for rest, _ factory during each day shall be fixed either— 
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(a) so that no period shall exceed six hours, and so that no worker shall 
work for more than six hours beiore he has had an interval for rest of at least 


one hour; 
or 

(b) so that no period shall exceed five hours and so that no worker shall 
work for more than five hours before he has had an interval for rest of at 
least half an hour, or for more than eight and a half hours before he has had 

ai least two such intervals. 
38. The periods of work of an adult worker in a factory shall be so 
arranged that, along with his intervals for rest under 

Spread over. section 37, they shall not spread over more than 

thirteen hours in any day, save with the permission of the Local Government 
‘and subject to such conditions as it may impose, either generally or in the case 
of any particular factory. 
39. (1) There shall be displayed and correctly maintained in every fac- | 
tory in accordance with:the provisions of sub-sectir 
aoe E or (2) of section 76 a Notice of Periods for work/ 
‘thereof. Pe Adults showing clearly the periods within which Py 
workers may be required to work. Ze 
(2) The periods shown in the Notice required by sub-section f &% 
d beforehand ın accordance with the following provisions of/ KA 2 
hall be such that workers working for those periods would ne a © Qn 4 
ntravention of any of the provisions of sections 84, 35, 36, : 27,009 be 
(3) Where all the adult workers in a factory are req, _tO work 
in the same periods, the manager of the factory shall fix thosu“periods for 
h workers generally. 

(4) Where all the adult workers in a factory are not required to work 
ithin the same periods, the manager of the factory shall classify them into 
oups according to the nature of their work. 

(5) For each group which is not required to work on a system of shifts, 
the manager of the factory sha. = ~riods within which the group may be 
required to work. a. a 

(6) Where any group is required to work on a system of shifts and the 
relays are not to be subject to predetermined periodical changes of shift, the 
manager of the factory shall fix the periods within which each relay of the 
group may be required to work. 

(7) Where any group is to work on a system of shifts and the relays are 
to be subject to predetermined periodical changes of shifts, the manager of the 
factory shall draw up a scheme of shifts whereunder the periods within which 
any relay of the group may be required to work and the relay which will be 
working at any time of the day shall be known for any day. 

(8) The Local Government may make rules prescribing forms for the 
Notice of Periods for Work for Adults and the manner in which it shall be 
maintained. 


40. (1) A copy of the Notice referred to in sub-section (1) of section 39 

, : shall be sent in duplicate to the Inspector within 

Peg) AR T a ae fourteen days after the commencement of this Act, 
Inspector. or, if the factory begins work after the commence- 
ment of this Act, before the day on which it begins 










work, 

(2) Any proposed change in the system of work in a factory which will 
necessitate a change ın the Notice shall be notified to the Inspector in duplicate 
before the change is made, and, except with the previous sanction of the 
Inspector, no such change shall be made until one week has elapsed since the 
last change. 
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Register of Adult Work- 41. (1) The manager of every factory shall 
CES: maintain a Register of Adult Workers showing— 
(a) the name of each adult worker in the factory, 
(b) the nature of his work, 
(c) the group, if any, in which he is included, 
4 (d) where his group works on shifts, the relay to which he is allotted, 
an 
(e) such other particulars as may be prescribed: 


Provided that, if the Inspector is of opinion that any muster roll or 
register maintained as part of the routine ofa factory gives in respect of any or 
all of the workers in the factory the particulars required under this section, he 
may, by order in writing, direct that such muster roll or register shall to the. 
corresponding extent be maintained in place of and be treated as the Register of 
Adult Workers in that factory: 

Provided further that, where the Local Government is satisfied that the 
conditions of work in any factory or class of factories are such that there is no. 
appreciable risk of contravention of the provisions of this Chapter in the 
of that factory or factories of that class, as the case may be, th 
Government may, by written order, exempt, on such conditions as 
impose, that factory or all factories of that class, as the case may be, fro 
ptovisions cf this section. 










42. No adult worker shall be allowed to work otherwise than in accord 
with the Notice of Periods for work for Ad 
Hours tg vee corres- displayed under sub-section (1) of section 39 and t 
pond. wit otice under entries made beforehand against his name in th 
section 39 and Register : : r : 
under section 41. Register of Adult Workers maintained under section 
41, 


43. (1) The Local Government may make rules defining the persons who 
hold positions of supervision or management or are 
employed in a confidential position in a factory, and 
the provisions of this Chapter shall not apply to any 


Power to make rules ex- 
empting from restrictions. 


person so defined. 


(2) The Local Government may make rules for adult workers providing 
for the exemption, to such extent and subject to such conditions as may be 
prescribed in such rules,— 


(a) of workers engaged on urgent repairs—from the provisions of 
sections 34, 35, 36, 37 and 38; 


(6) of workers engaged in work in the nature of preparatory or 
complementary work which must necessarily be carried on outside the limits 
laid down for the general working of the factory—from the provisions of 
sections 34, 36, 37 and 38; 


(c) of workers engaged in work which is necessarily so intermittent that 
the intervals during which they do not work while on duty ordinarily amount to 
more than the intervals for rest required under section 37—from the provisions. 
of sections 34, 36, 37 and 38; 


(d) of workers enaged in any work which for technical reasons must be 
carried on continuously throughout the day—from the provisions of sections 34, 
35, 36, 37 and 38; 

(e) of workers engaged in making or supplying articles of prime 
serie aaa must be made or supplied every day—from the provisions of 
section 35; 
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(f) of workers engaged in a manufacturing process which cannot be 
‘carried on except during fixed seasons—from the provisions of section 35; 


(g) of workers engaged in a manufacturing process which cannot be 
‘carried on except at times dependent on the irregular action of natural forces— 
from the provisions of section 35 and section 37; and 

(k) of workers engaged in engine-rooms or boiler-houses—from the 
provisions of section 35. 

(3) Rules made under sub-section (2) providing for any exemption may 
also provide for any consequential exemption from the provisions of sections 39 
and 40 which the Local Government may deem to be expedient, subject to such 
conditions as it may impose. 


(4) In making rules under this section the Local Government shall 
prescribe the maximum limits for the weekly hours of work for all classes of 
workers, and any exemption given, other than an exemption under clause (a) 
of sub-section (2), shall be subject to such limits. 


(5) Rules made under this section shall remain in force for not more 
an three years. 


44. (1) Where the Local Government is satisfy “tpt, owing to the nature 
of the work carried on o Dara! circumstances, it is 
unreasonable to requir ‘Oneriods of work of 
any adult workers in a) „9r class of factories 
Id be fixed beforehand, it may, by writte’ € fy relax or modify the 
isions of sections 39 and 40 ın respect of $” ,-"d,érs to such extent and 
uch manner as it may think fit, and S 42 ceonditions as it may deem 
edient to ensure control over periods of y hb: 




















r to make orders ex- 
g from restrictions. 


(2) The Local Government, or sy" spt the control of the Local 
overnment the Chief Inspector, may „fitten order, exempt, on such 
onditions as it or he may deem exper Iny or all of the adult workers in 


y factory, or group or class of far —_,-trom any or all of the provisions of 
sections 34, 35, 36, 37, 38, 39 and“n,, wtithe ground that the exemption is required 
to enable the factory or factories to deal with an exceptional press of work. 

(3) Any exemption given under sub-section (2) in respect of weekly 
hours of work shall be subject to the maximum limits prescribed under sub- 
section (4) of section 43. 

(4) An order under sub-section (2) shall remain in force for such period 
as it may specify, but in no case for more than two months from the date on 
which notice thereof is given to the manager of the factory. 

o. 45. (1) The provisions of this Chapter shall, in 

Further P ES onthe their application to women workers in factories, be 
mpo ym aro wench: supplemented by the following further restrictions, 
namely :— : 

(a) no exemption from the provisions of section 36 may be granted in 
respect of any women; and 

(b) no women shall be allowed to work ina factory except between 
6a.m. and 7 p.m.: 

Provided that the Local Government may, by notification in the local 
Official Gazette, in respect of any class or classes of factories and for the whole 
year or any part of it, vary the. limits laid down in clause (b) to any span of 
thirteen hours between 5 a m. and 7-30 p.m, : 


Provided further that, in respect of any seasonal factory or class of 
seasonal factories in a specified area, the Local Government may make rules 
imposing a further restriction by defining the period or periods of the day with- 
in which women may be allowed io work,-such that the period or periods so 
defined shall lie within the span fixed by clause (b) or under the above proviso 
and shall not be less than ten hours in the aggregate. 
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(2) The Local Government may make rules providing for the exemption 
from the above restrictions, to such extent and subject to such conditions as it 
may prescribe, of women working in fish-curing or fish-canning factories where 
the employment of women beyond the said hours is necessary to prevent damage 
to or deterioration in any raw material. 

(3) Rules made under sub-section (2) shall remain in force for not more 
than three years. 

46. Where a worker works ona shift which extends over midnight, the 
ensuing day for him shall be deemed to be the period 
of twenty-four hours beginning when such shift ends, 
and the hours he has worked after midnight shall be 
counted towards the previous day: 

Provided that the Local Government may, by order in writing, direct that 
in the case of any specified factory or any specified class of workers therein the 
ensuing day shall be deemed to be the period of twenty-four hours beginning 
when such shift begins and that the hours worked before midnight shall be 
counted towards the ensuing day. 

47. (1) Where a worker in any factory wor 
Extra pay for overtime. for more than sixty hours in any week, 

or where a worker in a factory other than a seasonal factory wor 

more than ten hours in any day, 


he shall be entitled in respect of the overtime worked to pay at the 
of one-and-a-half times his o1dinary rate of pay. 

(2) Where a worker in a factory other than a seasonal factory works 
more hours in any week than are permitted under section 34, he shall be enti 
in respect of the overtime worked excluding any overtime in respect of wh 
he is entitled to extra pay under sub-section (1), to pay at the rate of one-an 
a-quarter times his ordinary rate of pay. 

(3) Where any workers are paid on a piece rate basis, the Local Govern 
ment in consultation with the industry concerned may for the purposes of this 
section fix time rates as nearly as possible equivalent to the average rate of 
earnings of those workers, and the rates so fixed shall be deemed to be the 
ordinary rates of pay of those workers for the purposes of this section. 

(4) The Local Government may prescribe the registers that shall be 
maintained in a factory for the purpose of securing compliance with the provi- 
sions of this section. 


Special provision for 
night-shifts. 









o. l 48. No adult worker shall be allowed to work in 
Restriction on double em- any factory on any day on which he has already been 
ployment. eae i : 
working in any other factory, save in such circum- 
stances as may be prescribed. 
49, The Local Government may make rules providing that in any specified 
: class or classes of factories work shall not be carried 
see of overlapping on by a system of shifts so arranged that more than 
one relay of workers is engaged in work of the same 
kind at the same time, save with the permission of the Local Government and 
subject to such conditions as it may impose, either generally or in the case of 
any particular factory. 


CHAPTER IV. 
SPECIAL PROVISIONS FOR ADOLESCENTS AND CHILDREN, 


Prohibition of employ- 50. No child who has not completed his twelfth 
ment of young children. year shall be allowed to work in any factory. 


Non-adult workers to 51. No child who has completed his twelfth year 


carry tokens giving refer- and no adolescent shall be allowed to work in any 
ence to certificates of fitness. factory unless— 
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(a) a certificate of fitness granted to him under section 52 is in the cus- 
tody of the manager of the factory, and ; 

(b) he carries while he is at work atoken giving a reference to such cer- 
tificate. 

52. (1) Acertifying surgeon shall, on the application of any young per- 

son who wishes to work in a factory, or of the parent 

Certificates of fitness. or guardian of such person, or of the manager of the 
factory in which such person wishes to work, examine such person and ascer- 
tain his fitness for such work. 

(2) The certifying surgeon, after examination, may grant to such per- 
son, in the prescribed form,— 

(a) a certificate of fitness to work in a factory as a child, 1f he is satished 
that such person has completed his twelfth year, that he has attained the pres- 
cribed physical standards (1f any), and that he is ft for such work; or 

(b) a certificate of fitness to work ina factory as an adult, if he is satis- 
fied that such person has completed his fifteenth year and is ft for a full day’s 
work in a factory. 

(3) A certifying surgeon may revoke any certificate granted under sub- 
tion (2) if, in his opinion, the holder of itisno longer fit to work in the 
city stated therein in a factory. 

(4) Where a certifying surgeon ora practitioner authorized under sub- 
n (2) of section 12 refuses to grant a cer! “cate ora certificate of the kind 
sted, or revokes a certificate, he shall, if | Pruested by any person who 
d have applied for the certificate, state his! ey in writing for so doing. 
53. (1) An adolescent who has been Yd a certificate of fitness to 

work in a factory | /adult, under clause (b) of 
ffect of certificate gran- sub-section (2) z ¢ n 52, and who, while at work 
At 
















d to adolescent. : : ee 
in a factory, carri oken giving reference to the 
ertificate, shall be deemed to be an adult fo he purposes of Chapter IV. 
(2) An adolescent who has not been ranted a certificate of fitness to 
work in a factory as an adult, under sub-section (2) of section 52, shall, not- 
withstanding his age, be deemed to bea child for the purposes of this Act. 


Restrictions on the work- 54. (1) Nochild shall be allowed to work in a 
ing hours of a child. factory for more than five hours in any day. 

(2) The hours of work of a child shall be so arranged that they shall not 
spread over more than seven-and-a-half hours in any day. 

(3) No child shall be allowed to work in a factory except between 6 a.m. 
and 7 p.m.: 

Provided that the Local Government may, by notification in the local 
official Gazette, in respect of any class or classes of factories and for the whole 
year or any part of it, vary these limits to any span of thirteen hours between 
5 a.m. and 7-30 p.m. 

(4) The provisions of section 35 shall apply also to child workers, but 
no exemption from the provisions of that section may be granted in respect of 
any child. 

(5) No child shall be allowed to work in any factory on any day on which 
he has already been working in another factory. 


55. (1) There shall be displayed and correctly maintained in every 

f factory, in accordance with the provisions of sub-sec- 

ao L Sige for tion (2) of section 76, a Notice of Periods for Work 

ais SR for Children, showing clearly the periods within 
which children may be required to work. 

(2) The periods shawn in the Notice required by sub-section (1) shall be 

fxed beforehand in accordance with the method laid down for adults in section 
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39 and shall be such that children working for those periods would not be 
working in contravention of section 54. 


(3) The provisions of section 40 shall apply also to the Notice of Periods 
for Work for Children. 


(4) The Local Government may make rules prescribing forms for the 
Notice of Periods for Work for Children and the manner in which it shall be 
maintained, 


56. (1) The manager of every factory in which 


Register of Child Workers. children are employed shall maintain a Register of 


Child Workers showing— 


(a) the name of each child worker in the factory, 
(6) the nature of his work, 

(¢) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay to which he is allotted, 
(e) the number of his certificate of fitness granted under section 52, and 
(f) such other particulars as may be prescribed. 

(2) The Local Government may make rules prescribing the form of 


Registrar of Child Workers, the manner in which it shall be maintained; an 
period for which it shall be preserved. 








57. No child shall be allowed to work otherwise than in accordance 
; the Notice of Periods for Work for Childre 
a E E played under sub-section (1) of section 55 an 
Register. entries made beforehand against his name_in 


Register of Child Workers maintained under s 
section (1) of section 56. 


Power to require medical ' : eee 
PET E TER 58, Where an Inspector is of opinion 


(a) that any person working in a factory without a certificate of fitness 
1s a child or an adolescent, or 


(5) that a child or adolescent working in a factory with a certificate is 
no longer fit to work in the capacity stated therein, 


he may serve on the manager of the factory a notice requiring that such 
person, or that such child or adolescent, as the case may be, shall be examined 
by a certifying surgeon or by a practitioner authorised under sub-section (2) of 
section 12, and such person, child or adolescent shall not, if the Inspector so 
directs, be allowed to work in any factory until he has been so examined and 


has been granted a certificate of fitness or a ‘fresh certificate of fitness, as the 
‘case may be. 


Power to make rules. 59. The Local Government may make rules— 


.. (a) prescribing the forms of certificates of fitness to be granted under 
section 52, providing for the grant of duplicates in the event of loss of the 
‘original certificates, and fixing the fees which may be charged for such 
certificates and such duplicates; 


(b) prescribing the physical standards to be attained by children and 
adolescents ; 5 


(c) regulating the procedure of certifying surgeons under this Chapter, 
and specifying other duties which they may be required to perform in connexion 
with the employment of children and adolescents in factories; and 


`. '(d) providing for any other matter which may be expedient in order to 
give effect to the provisions of this Chapter. 
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CHAPTER VI. 
PENALTIES AND PROCEDUBE. 


Penalty for contraven- e 
tions of Act and rules. 60. Ifin any factory— 


(a) there is any contravention— 

(i) of any of the provisions of sections 13 to 29 inclusive, Or 

(si) of any order made under any of the said sections, OT 

(ii) of any of the said sections read with rules made in pursuance 
thereof under clause (a) of section 32, or 

i of any rule made under any of the said sections or under clause (b), 
clause (c), or clause (g) of section 32 or section 33, or 


(v) of any condition imposed under sub-section (3) of section 31, or 

(b) any person is allowed to work in contrav ention— 

(i) of any of the provisions of sections 34 to 38 inclusive, 42, 45 and 48 or 

(i) of any rule made under any of the said sections, or under section, 49 
or 

(iii) of any condition attached to any exemption granted under section 
43 or section 44 or section 45 or to any permission granted under section 38 or 
section 49, or 

(c) there is any contravention of any of the provisions of sections 39 to 
41 inclusive or of any rule made under section 39, section 41 or section 47, or of 
any condition attached to any exemption granted under section 41 or to any 
modification or relaxation made under section 44, or 


(d) any person is not paid any extra pay to which he is entitled under 
the provisions of section 47, or 

(e) any adolescent or child is allowed to work in contravention of any of 
the provisions of sections 50, 51, 54, 55, 57 and 58 or 

(f) there is any contravention of section 55 or section 56 or of any rules 
made under either of these sections, or under clause (d) of section 59, the 
manager and occupier of the factory shall each be punishable with fine which 
may extend to five hundred rupees: 

Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted in respect of the same contravention shall not 
exceed this amount. 

61. If any person who has been convicted of any offence punishable under 

clauses (b) to (f) inclusive of section 60 1s again 

a an i P ENER guilty of an offence involving a contravention of the 

Rendition: er previous same provision, he shall be punishable on the second 

conviction with fine which may extend to seven 

hundred and fifty rupees and shall not be less than one hundred rupees, and if 

he is again so guilty, shall be punishable on the third or any subsequent convic- 

tion with fine which may extend to one thousand rupees and shall not be less 
than two hundred and fifty rupees: 

Provided that for-the purposes of this section no cognizance shall be 
taken of any conviction made more than two years before the commission of the 
offence which is being punished. 

Provided further that the Court, if itis satisfied that there are excep- 
tional circumstances warranting such a course, may, after recording its reasons 
in writing, impose a smaller fine than is required by this section. 

Penalty for failure to 62. An occupier of a factory who fails to give 
give notice of commence- any notice required by sub-section (1) or sub-section 
ment of work or of change (2) of section 9 shall be punishable with fine which 
of manager. may extend to five hundred rupees. 

12 
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63. Whoever wilfully obstructs an Inspector in the exercise of any power 
under section 11, or fails to produce on demand by an 
Inspector any registers or other documents in his 
custody kept in pursuance of this Act or of any of the 
rules made thereunder, or conceals or prevents any worker in a factory from 
appearing before or being examined by an Inspector. shall be punishable with 
fine which may extend to five hundred rupees. 


Penalty for obstructing 
Inspector. 


64. Amanager of a factory who fails to give 
notice of an accident as required under section 30 
shall be punishable with fine which may extend to 


Penalty for failure to 
give notice of accidents. 


five hundred rupees. 


65. Ifin respect of any factory any return is not furnished as required 
under section 77, the manager and the occupier of the 
factory shall each be liable to fine which may extend 
to five hundred rupees: 


Penalty for failure to 
make returns. 


Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted shali not exceed this amount, 


66. Whoever smokes, or uses a naked light or 
P aan a e causes or permits any such light to be used in the 
amable maleni, vicinity of any inflammable material in a factory shall 
be punishable with fine which may extend to five 

hundred rupees. . 


Exceptton,—This piovision does not extend to the use, in accordance 
with such precautions as may be prescribed, of a naked light in the course of a 
manufacturing process. 


67. Whoever knowingly uses or attempts to use, as a certificate granted to 
himself under section 52, a certificate granted to 
another person under that section, or who, having 
procured such a certificate, knowingly allows it to be 
used, or an attempt to use it to be made, by another person, shall be punishable 
with fine which may extend to twenty rupees. 


Penalty for using false 
certificate. 


68. Ifa child works in a factory on any day on which he has already been 


working in another factory, the parent or guardian of 

Penalty on guardian for the child or the person having custody of or control 
permitting double employ- ; ase : : 

mentora child: over him, or obtaining any direct benefit from his 

wages, shall be punishable with fine which may extend 

to twenty rupees, unless it appears to the Court that the child so worked with- 

out the consent, connivance or wilful default of such parent, guardian or 

person, 


69. A manager of a factory who fails to display the notice required under 
sub-section {1} of section 76 or by any rule made 
under this Act, or to display or maintain any such 
notice as required by sub-section (2) of that section, 
shall be punishable with fine which may extend to five hundred rupees, 


Penalty for failure to 
display certain notices. 


70. (1) Where the occupier of a factory is a firm or other association of 

a ie individuals, any one of the individual partners or 

Pre cgay ais members thereof may be prosecuted and punished 

Chapter. under this Chapter for any offence for which the 
occupier of the factory is punishable: 


Provided that the firm or association may give notice to the Inspector 
that it has nominated one of its number who is resident in British India to be 
the occupier of the factory for the purposes of this Chapter, and such individuat 


xxv oF 1934.] FACTORIES ACT. 99 


shall so long as he is so resident be deemed to be the occupier for the purposes 
of this Chapter until further notice cancelling his nomination is received by the 
Inspector or until he ceases to be a partner or member of the firm or associa- 
tion. 

(2) Where the occupier of a factory is a company, any one of the direct- 
tors thereof, or, in the case of a private company, any one of the shareholders 
thereof, may be prosecuted and punished under this Chapter for any offence for 
which the occupier of the factory is punishable: 


Provided that the company may give notice to the Inspector that it has 
nominated a director, or, in the case of a private company, a shareholder, who 
is resident in either case in British India, to be the occupier of the factory 
for the purposes of this Chapter, and such director or shareholder shall so long 
as he is so resident be deemed to be the occupier of the factory for the 


purposes of this Chapter until further notice cancelling his nomination is 
received by the Inspector or until he ceases to be a director or shareholder. 


71, (1) Where the occupier or manager of a factory is charged with an 

ee ee E offence against this Act, he shall be entitled upon 

E from liability in complaint duly made by him to have any other person 

cermin cases: whom he charges as the actual offender brought 

before the Court at the time appointed for hearing 

`a charge; and if, after the commission of the offence has been proved, the 
‘upier or manager of the factory proves to the satisfaction of the Court— 


a (a) that he has used due diligence to enforce the execution of this Act, 
an 
(b) that the said other person committed the offence in question without 
his knowledge, consent or connivance, 
that other person shall be convicted of the offence and shall be liable to the like 
_ as if he were the occupier or manager, and the occupier or manager shall 
discharged from any liability under this Act. 


(2) When it is made to appear to the satisfaction of the Inspector at any 
time prior to the institution of the proceedings— . 


(a) that the occupier or manager of the factory has used all due dili- 
gence to enforce the execution of this Act, and 
(b) by what person the offence has been committed, and 


(c) that it has been committed without the knowledge, consent or conni- 
vance of the occupier or manager, and in contravention of his orders, 
the Inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier or manager of the 
factory, and such person shall be liable to the like fine as if he were the occupier 
or manager. 
, 72. If a child over the age of six years is found 
a as to em- inside any part of a factory in which children are 
Bee working, he shall, until the contrary is proved, be 
deemed to be working in the factory. 
73. (1) When an act or omission would, if a person were under or over a 
certain age, be an offence punishable under this Act, 
Evidence as to age. and such person is in the opinion of the Court appar- 
ently under or over such age, the burden shall be on the accused to prove that 
such person is not under or over such age. 

2) A declaration in writing by a certifying surgeon relating to a 
worker that he has personally examined him and believes him to be under or 
over the age set forth in such declaration shall, for the purposes of this Act, 
be admissible as evidence of the age of that worker. 
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a 74. (1) No prosecution under this Act, except a 
Cognizance of offences. prosecution under section 66, shall be instituted 
except by or with the previous sanction of the Inspector. 


(2) No Court inferior to that of a Presidency Magistrate or of a Magis- 
trate of the first class shall try any offence against this Act or any rule or order 
made thereunder, other than an offence under section 66 or section 67. 


75. No Court shall take cognizance of any offence under this Act or any 
_ rule or order thereunder, other than an offence under 
section 62 or section 64, unless complaint thereof is 
made within six months of the date on which the 
offence is alleged to have been committed: 
Provided that when the offence consists of disobeying a written order 
made by an Inspector, complaint thereof may be made within twelve months of 
the date on which the offence is alleged to have been committed. 


CHAPTER VII. 
SUPPLEMENTAL. 


76. (1) In addition to the notices required to be displayed in any factory 
send eo dees by this Act or the rules made thereunder, there shail 
ee ay o acrory be displayed in every factory a notice containing such 

PER abstracts of this Act and of the rules made thereun 
in English and in the vernacular of the majority of the workers, as the L 
Government may prescribe. 


(2) All notices required to be displayed in a factory shall be displaye 


at some conspicuous place at or near the main entrance to the factory, and shall 
be maintained in a clean and legible condition, 


Limitation of prosecu- 
tions. 







Diye or ae een 77. The Governor-General in Council may make 
General in Council to make 1469 requiring occupiers or managers of factorie— 
rules. submit such returns, Occasional or periodical, as D. 

in his opinion be required for the purposes of this Ac. 


PP _ 78. All rules made by a Local Government under 
i: ny en aaa ee oY this Act shall be subject to the control of the Gover- 
ocal | 3 nor-General in Council. 


79. (1) All rules made under this Act shall be subject to the condition of 


a previous > publication, and the date to be specified 
les. ; peci 
i Publication of rules uader clause (3) of-section23 of the General Clauses 
Act, 1897, shall not be less than three months from the date on which the draft 
of the proposed rules was published. 


_ (2) All such rules shall be published in the Gazette of India or the local 
official Gazette, as the case may be, and shall, unless some later date is appoint- 
ed, come into force on the date of such publication, 


Application to Crown 80. This Act shall apply to f i i 
factories, to the Crown, pply actories belonging 
81. 


$ T . . 
Protection. AO Persón No suit, prosecution or other legal proceed- 


E ie ing shall lie against any person for anything which 

j 1S In good faith done or intended to be done under 
this Act. 

PE EE 82. The enactments mentioned in the Schedule 


are hereby repealed to the extent specified in the 
fourth column thereof: 


Provided that anything done under the said enactments which could h 
been done under this Act if it had then been in force shall be deemed to anes 
been done under this Act. 
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THE SCHEDULE. 
ENACTMENTS REPEALED. 
(See section 82.) 





Year. No. Short title. | Extent of repeal. 
a A E 
(1) | (2) | (3) | (4) 
o S oee a maa amaaa am I Imama‘ 
1911 XII| The Indian Factories Act, 1911. The whole. 
1922 II| The Indian Factories (Amendinent)| The whole. 
Act, 1922. 
1923 IX| The Indian Factories (Amendment)| The whole. 
Act, 1923, 
1926 XXVI| The Indian Factories (Amendment)| The whole. 
Act, 1926 
1930 VIII] The Repealing and Amending Act, So much of the First Sche- 
1930. dule as relates to the 
. Indian Factories Act, 1911. 
1931 XIII| The Indian Factories (Amendment)| The whole, 
Act, 1931. P= 
O S S thn. 
Oc. 


a a Ė j 
THE BENGAL CRIMINAL LAW AMENDMENT SUPPLEMENTARY 
(EXTENDING) ACT, 1934. 





Acr No XXVI or 1934. 
[25th August, 1934. 


An Act to extend the operation of the Bengal Criminal Law 
Amendment (Supplementary) Act, 1932. 


Whereas it is expedient to extend the operation of the Bengal Criminal 

Law Amendment (Supplementary) Act, 1932; It is hereby enacted as follows :— 

1. This Act may be called THe BENGAL 

Short Title, CRIMINAL Law AMENDMENT SUPPLEMENTARY 

(EXTENDING) Act, 1934. 

2. The Second paragraph of section 1 of the 

Perea eney Section 1, Bengal Criminal Law Amendment (Supplementary) 
i ernie Act, 1932, shall be omitted. 


THE ASSAM CRIMINAL LAW AMENDMENT (SUPPLEMENTARY) 
. ACT, 1934. 





Act No XXVII or 1934. 
[1st September, 1934. 
An Act to supplement the Assam Criminal Law Amendment Act, 1934. 
Wuereasit is expedient to supplement the Assam Criminal Law Amend- 
ment Act, 1934, it is hereby enacted as follows :— 


1. This Act may be called THe Assam CRI- 
Short Title. MINAL LAW AMENDMENT (SUPPLEMENTARY) ACT; 
| 1934. 
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2. (1) Any person convicted on a trial held by commissioners under the 

pore F a Assam Criminal Law Amendment Act, 1934, may 

tione S and conirma- appeal to the High Court of Judicature at Fort 

William in Bengal, and such appeal shall be disposed 

of by the said High Court in the manner provided in Chapter XXXI of the 
Code of Criminal Procedure, 1898. 

-(2) When the said Commissioners pass a sentence of death, the record 
of the proceedings before them shall be submitted to the said High Court, and 
the sentence shall not be executed unless it is confirmed by the High Court 
which shall exercise in respect of such proceedings all the powers conferred on 
the High Court by Chapter XX VII of the Code of Criminal Procedure, 1898. 


3. The powers conferred by section 491 of the Code of Criminal Procedure, 

1898, shall not be exercised in respect of any person 

pr thee certain legal pro- arrested, committed to or detained in custody under 
° the Assam Criminal Law Amendment Act, 1934. 


4. Section2 and Section 3 shall have effect 
econ canbe efect of from the commencement of the Assam Criminal 
j Law Amendment Act, 1934. 


ee 


THE INDIAN RUBBER CONTROL ACT, 1934. 








Acrt No. XXVIII oF 1934. 
[31st August, 1934. 
An Act to provide for the control of the export from and import into 
India of rubber and for the control of the extension of the cultivation of rubber 
an British India. 
WHEREAS it is expedient to provide for the control of the export from 


_._____and import into India of rubber and for the control of the extension of the cul- 


‘tivation of rubber in British India; It is hereby enacted as follows :— 
re 


wy PRELIMINARY. 
Short title, extent, com- 1. (1) This Act may be called THE INDIAN 
mencement and duration. RUBBER CONTROL Act, 1934. 


(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. i 

(4) It shall remain in force only up to the 31st day of December, 1938, 
but the Governor-General in Council may, by notification in the Gazette of 
India, direct that it shall remain in force for such further period as may be 
specified in any such notification. 


2. Inthis Act, unless there is anything repug- 
nant in the subject or context,— 

(a) “Committee” means in relation to British India excluding Burma 
the Indian Rubber Licensing Committee and in relation to Burma the Burma 
Rubber Licensing Committee constituted under this Act; 

(b) “to export” means to take out of British India by sea or by land to 
a French or Portuguese Settlement bounded by India or to any place outside 
India; 

(c) “factory” means any premises for the manufacture of articles con- 
taining rubber from rubber produced in India; 

(d) “net exports of rubber” means the difference between the total 
exports of rubber excluding imported rubber re-exported in manufactured 
articles containing rubber and the total imports of rubber excluding rubber in 
manufactured articles containing rubber; 


Definitions. 
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(e) “owner” includes any agent of an owner; 

(f) “prescribed” means prescribed by rules made under this Act; 

(g) “to plant” means to propagate a rubber plant from seed or any 
living portion of the rubber plant that may be used to propagate it, and “to 
replant” means to plant in any area carrying rubber plants on the Ist day of 
June, 1934, more than thirty rubber plants in any one acre; 

(h) “rubber” means— 

(i) rubber prepared from the leaves, bark or latex of any rubber plant, 

(ii) the latex of any rubber plant, whether fluid or coagulated, in any 
stage of the treatment to which it is subjected during the process of conversion 
into rubber, and 

(iii) latex in any state of concentration, and includes, except where the 
word is used in Chapter IV, rubber produced in India contained in any article 
manufactured in India; 

(i) “rubber plant” includes plants, trees, shrubs or vines of any of the 
following :— 

(i) Hevea Braziliensis (Para Rubber), 

(ii) Manihot Glaziovii (Ceara Rubber), 

(1111) Castilloa elastica, 

(iv) Ficus elastica (Rambong), and 

(v) any other plant which the Governor-General in Council may, by 
notification in the Gazette of India, declare to be a rubber plant for the purposes 
of this Act; and 

(j) “Rubber Licensing Resolutions” means the Resolutions of the Gov- 
ernment of India published under Finance Department (Central Revenues) 
Notifications Nos. 39 and 40, dated the 26th May, 1934. 

CHAPTER I. 
Tage RUBBER LICENSING COMMITTEES. 

Pore oo 3. (1) The Governor-General in Council shall 
ical e of Licensing constitute two Committees, to be called the Indian 

Rubber Licensing Committee and the Burma Rubber 
Licensing Committee, respectively. 

(2) The Indian Rubber Licensing Committee shall consist of five mem- 
bers, namely,— 

(a) two members to be nominated by the Government of Travancore, 

(b) one member to be nominated by the Government of Madras, 

(c) one member to be nominated by the Cochin Durbar, and 

(d) one member to be nominated by the United Planters’ Association of 
Southern India, 
and the Chairman shall be elected by the members from among themselves: 

Provided that the Chairman elected by the Indian Rubber Licensing 
Committees constituted under the Rubber Licensing Resolutions shall be deemed 
to have been duly elected under this sub-section as Chairman of the Indian 
Rubber Licensing Committee constituted under this Act. 

(3) The Burma Rubber Licensing Committee shall consist of four mem- 
bers; namely,— 

r (a) two members to be nominated by the Burma Planters’ Association, 
an 

(b) two members, one an official, and one a non-official, to be nominated 
by the Local Government, 
and the Chairman shall be the official member nominated by the Local Govern- 
ment. 
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(4) Any person nominated under the Rubber Licensing Resolutions as a 
member of the Indian Rubber Licensing Committee or the Burma Rubber 
Licensing Committee constituted under the said Resolutions shall, if such nomi- 
nation is not inconsistent with the provisions contained in sub-section (2) or 
sub-section (3), be deemed to have been duly nominated to the Committee of 
the same name constituted under this Act. 


(5) As soon as may be after the commencement of this Act the Governor- 
General in Council shall publish in the Gazette of India the names of all mem- 
bers of each Committee. 


4. (1) If any authority or body fails to make within a reasonable time any 
nomination which it is entitled to make under section 3, 
the Governor-General in Council may himself nomi- 
nate a member to fill the vacancy. 


(2) Where a member of the Committee dies, resigns, ceases to reside in 
India or becomes incapable of acting, the Governor-General in Council may, on 
the recommendation of the authority or body which is entitled to make the first 
nomination under section 3, or, where such recommendation is not made within 
a reasonable time, then on his own initiative, nominatea person to fill the 
vacancy. 


(3) No act done by the Committee shall be questioned on the ground 
merely of the existence of any vacancy in or any defect in the constitution of 
the Committee. 


Vacancies, 


5. The Committee may appoint such sub-committees (consisting wholly 
s , sot partly of members of the Committee) and such 
ub-committees and exe- “executive officers as may be necessary for the efficient 
cutive officers. : : b : 
performance of the duties imposed upon it by this 
. Act. 
Provided that sub-committees or executive officers appointed by the 
Licensing Committees constituted under this Rubber Licensing Resolutions 
shall be deemed to have been duly appointed under this Act. 


6. (1) The Committee may make by-laws consistent with this Act and with 
the rules made thereunder for all or any of the follow- 
ing matters, namely :— 

(a) the regulation of the procedure to be followed at meetings of the 
Committee; 


(b) the appointment of sub-committees; 


(c) the delegation to sub-committees, members or officers of the Com- 
mittee of any of the powers of the Committee under this Act; 


(d) the determination of the travelling allowances of members or officers 
of the Committtee and of members of a sub-committee ; 


» (e) the appointment, promotion and dismissal of officers and servants of 
the Committee and the creation and abolition of appointments of such officers: 
and servants ; 


(f) the regulation of the grant of pay and leave to such officers and 
servants; and 


(g) any other matter in respect of which by-laws may be made under 
this Act or the rules made thereunder. 


(2) All by-laws made under this section shall be subject to the previous: 
sanction of the Governor-General in Council. 


T. (1) Save in respect of proceedings and orders 
ee oe under section 29, all acts of the Committee shall be 
cil subject to the control of the Governor-General in 

l Council, who may cancel, suspend or modify as he 


Power to make by-laws. 


thinks fit any such act. 
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(2) Therecords of the Committee shall be open to inspection at all 
reasonable times by any officer authorised in this behalf by the Governor- 
General in Council. 


isin ean r 8. (1) Each Committee shall keep accounts of 
a i ea iting of a]l fees received by it under this Act, and of the 
manner in which they are expended. 


(2) Suth accounts shall be examined and audited annually by auditors 
appointed in this behalf by the Governor-General in Council; and such auditors 
shall have power to disallow any item which has been, in their opinion, expend- 
ed otherwise than ın pursuance of the purposes of this Act. 


9. (1) The Governor-General in Council may, by notification in the 

; Gazette of India, declare one or bothof the Com- 

ees of Commit- mittees to be dissolved, and on the date of the publi- 

cation of such notification the Committee or Com- 

mittees, as the case may be, shall stand dissolved, and if both Committees are 
dissolved this Act shall be deemed to be repealed. 


(2) When either Committee is dissolved, either under this section or by 
the expiry of this Act, the unexpended balauceoi fees received by the Com- 
mittee under this Act shall lapse to Government. 


7 keni 10. The Governor-General in Council may, by 
Ower to make TUES notification in the Gazette of India, make rules— 

(a) providing for the establishment and maintenance of officers by the 
Committee; 

(b) providing for the conduct of business by the Committee and deter- 
mining the number of members which shall form a quorum at meetings ; 

(c) providing for the maintenance by the Committee of a record of all 
business transacted and submission of copies thereof to Government ; 

(d) regulating the preparation of annual estimates of receipts and 
expenditure ; 

(e) regulating the keeping of accounts of receipts and expenditure ; 

(f) determining the custody in which the current account of the Com- 
mittee shall be kept, and the bank or banks at which surplus monies at the 
credit of the Committee may be deposited at interest; and 

(g) generally to carry out the provisions of this Chapter. 

CHAPTER II. 
CONTROL OVER THE EXPORT OF RUBBER. 
11. Nothing in this Act shall apply to the export of rubber which has 
rer been placed before midnight on the 3lst day of May 
Peg ero of application 4934 under customs control in a godown or ware- 
sal house approved by a customs Collector or to the 
export of rubber by parcel post. 


12, (1) Norubber the growth or produce of India shall be exported un- 
Stn. at ; less covered by a licence and a certificate of origin 
par Or OF expone OF issued by or on behalf of the Indian Rubber Licens- 
ing Committee in the case of exports from British 
India excluding Burma, or the Burma Rubber Licensing Committee in the case 
of exports from Burma. 


(2) No rubber the growth or produce of a country other than India shall 
be re-exported unless covered by a certificate of origin issued by an official em- 
powered in that behalf by the Government of such country and endorsed by or 
on behalf of the Indian Rubber Licensing Committee in the case of re-exports 
from British India excluding Burma, or the Burma Rubber Licensing Conimit- 
tee in the case of re-exports from Burma. 

14 
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13. (1) The general export allotment for the period beginning on the Ist 
day of June, 1934 and ending onthe 31st day of 
December, 1934, that is, the permissible maximum 
net exports expressed in terms of dry rubber from British India excluding 
Burma for the said period shall be 3,484 tons. l 


(2) The Burma export allotment for the period beginning on the 1st day 
of June, 1934, and ending on the 31st day of December, 1934, that is, the per- 
missible maximum net exports from Burma expressed in terms ‘of dry rubber 
for the said period shall be 2,616 tons. 


(3) The general export allotment and the Burma export allotment for 
the year 1935 and succeeding years shall be declared by the Governor-General 
in Council by notification in the Gasgette of India. 


14. (1) The export quota of each rubber estate or factory for any 
period, that is, the total quantity of rubber which may 
be exported by or on behalf of the owner of the 


estate or factory during that period, shall be determined by the Committee in 
the prescribed manner. 


(2) The total of all export quotas for any period as so determined by the 
Indian Rubber Licensing Committee or by the Burma Rubber Licensing Com- 
mittee shall not be more than an amount which, when the difference between 
imports of rubber and re-exports of imported rubber in the same period has 
been deducted therefrom, excceds the general export allotment or the Burma 
export allotment, as the case may be, for the same period by more than five 
per cent. 


15. (1) If in any year the net exports of rubber from British India ex- 

. cluding Burma exceed the general export allotment 

Based ca deficiency in for that year, or if in any year the net exports of 

rubber from Burma exceed the Burma export allot- 

ment for that year, the export allotment for the succeeding year shall be 
deemed to be reduced by an amount equal to such excess. 


(2) If in any year the net exports of rubber from British India excluding 
Burma are less than the general export allotment for that year, orif in any 
year the net exports of rubber from Burma are less than the Burma export 
allotment for that year, a quantity of rubber equal to the amount of such defi- 
ciency but not in any case exceeding twelve per cent. of the export allotment for 
the year in which the deficiency occurred may be exported in the succeeding 
year and shall not be deemed to form part of the export allotment for the year 
in which it is exported. 

(3) The right to export rubber to which sub-section (2) refers shall be 
allocated among estates and factories by the Committee in the prescribed 
manner. 


(4) As soon as may be after the end of each year, the Governor-General 
in Council shall notify in the Gasette of Indiain respect of British India exclud- 
ing Burma and in respect of Burma, respectively, the amount of any deficiency 
to which the provisions of sub-section (2) apply. 


Export allotments. 


Export quotas. 


16. (1) The owner of a rubber estate or factory to which a quota has. 
been alloted bythe Committee for any period shall 
have aright to obtain from that Committee at any 
time during that period export licences and certifi- 
cates of origin to cover the export of rubber up to the amount of the unexhaus- 
ted balance of the quota, that 1s, up to the amount of the quota less the amount 
for which export licences have already been issued against it: 

Provided that the unexhausted balance of any quota at any time during 
the year 1934 after the commencement of this Act shall be the amount of the 
quota less— 


Right to obtain export 
licences. 
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(a) the amount for which export licences have already been issued 
against the quota under this Act, and 


(b) the amount for which export licences were issued against the quota 
by a Licensing Committee constituted under the Rubber Licensing Resolutions. 


(2) The right of the owner of a rubber estate or factory under this 
section may be transferred in whole or in part and, subject to proof of the 
transfer to the satisfaction of the Committee which determined the quota, the 
transferee shall have a right to obtain certificates of origin and export licences 
up to the amount covered by the transfer or up to the amount of the unexhaus- 
ted balance of the quota, whichever may be less. 


17. (1) The owner of any rubber estate or factory to which a quota has 

Geant oF conor eee been allotted by the Committee, or any transferee of 

and certigeates ol origin his right, may, at any time before the expiry of the 

period to which the quota relates, apply in writing to 

the Committee for an export licence and a certificate of origin covering a 
stated quantity of rubber. 


(2) If the unexhausted balance of the quota is sufficient to cover the 
stated quantity, the Committee shall, subject to the payment of the requisite 
fee, issue an export license and certificate of origin covering the stated quantity. 


(3) Every licence and certificate of origin shall be in the prescribed form 

and shall bear the date of its issue, and every licence shall be valid for such 

eriod as may be specified therein or until shipment of the consignment covered 

y the licence provided that such consignment was placed under customs con- 

trol with a view to shipment before the expiry of the period specified on the 
licence and has remained thereafter under customs control. 


18. (1) Any person desiring to export rubber imported into British India 

f from a place outside India may apply to the Commit- 

imported tee for an endorsement om the certificate of origin 
under cover of which such rubber was imported. 


(2) On receipt of such application the Committee shall make an endor- 
sement on the certificate of origin in such form and subject to such conditions 
as may be prescribed, and such endorsement shall be sufficient to authorize the 
export from British India of such rubber. 


19. (1) The Committee shall maintain an account of every export quota 
allotted by it showing, in addition to such other parti- 
culars as the Committee may think fit, the licences 
issued against it and the unexhausted balance. 


(2) The Committee shall maintain an account of all rubber imported 
from a place outside India the export of which was authorised by it under sub- 
section (2) of section 18. 


(3) Any owner of a rubber estate or factory shall be entitled on pay- 
ment of the requisite fee to a copy of the account relating to his quota, certified 
in the manner laid down in the by-laws. 


20. (1) No consignment of rubber shall be shipped or waterborne to be 

shipped for export from a port in British India until 

Rubber for export tobe the owner has delivered to the Customs Collector 
covered by licence and cer- ; : : ; 

tificate of origin. either a valid export licence and a certificate of 

origin, covering the quantity to be shipped, issued by 

or on behalf of the Committee, or, in the case of rubber to which the provisions 

of section 18 apply, a certificate of origin endorsed by or on behalf of the Com- 

mittee. 


(2) No permit for the passage of any rubber by land into any of the 
French or Portuguese Settlements bounded by India shall be granted under sub- 
section (1) of section 5 of the Land Customs Act, 1924, unless the application 
for such permit is accompanied by a valid export licence and a certificate of 


-export of 
Jer. 


Committee to maintain 
accounts of quotas. 
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origin, covering the quantity to be passed, issued by or on behalf of the Com- 
mittee, or, in the case of rubber to which the provisions of section 18 apply, a 
certificate of origin endorsed by or on behalf of the Committee. 


21. (1) The Committee may serve by post a notice upon the owner of any 
rubber estate or factory requiring him to furnish, 
within such period not being less than thirty days as 
may be specified in the notice, such returns relating 
to the area planted with rubber or to the production, manufacture, sale or 
export of rubber produced on the estate or manufactured in the factory as it 
may deem necessary to enable it to dischage its duties under this Act. 


(2) Where any return required under sub-section (1) in respect of any 
rubber estate or factory is not furnished to the Committee within the period 
specified in the notice, the Committee may refuse to allot a quota to that estate 
or factory under section 14 or, where a quota has already been allotted, may 
cancel the unexhausted balance of that quota and refuse to issue any further 
export licences and certificates of origin under section 15 against that quota. 


Power of Committee to 
-call for returns. 


22. (1) The Committee may charge and collect 
the following fees, namely :— 


(a) a licence fee for every export licence issued by it, at such rate, not 
exceeding one rupee per hundred pounds of rubber covered by the licence, as 


the Governor-General in Council may, by notification in the Gazette of India, 
fix in this behalf; and q 


(b) copying fees for certified copies of accounts of quotas at the rate of 
one rupee per copy: 


Provided that the owner of any rubber estate or factory to which a quota 
has been allotted under section 14 may make a consolidated payment of export 
licence fees at the rate fixed under clause (a) to cover the whole of the quot 


(2) The Committee shall apply the fees collected by it under this secti 
to the meeting of expenses incurred by it in pursuance of the purposes of th 
Act and, with the previous sanction of the Governor-General in Council, to the 
payment of a contribution towards the maintenance of any international com 
mittee established in furtherance of the interest of the rubber industry in 
rubber-producing countries generally. 


Fees, 








23. (1) All licences and certificates of origin for the export of rubber and 
all quotas issued or fixed by the Licensing Committees 
constituted under the Rubber Licensing Resolutions 
shall be deemed to be licences and quotas respectively 
issued or fixed under this Act. 

(2) Alltransfers of the right to obtain export licences and certificates of 
origin from the said Licensing Committees shall be valid as if they had been 
made under this Act. 


Validation of acts already 
done. 


24. The Governor-General in Council may, by 
Power to makes rules. notification in the Gasette of India, make rules— 

(a) prescribing the manner in which the export quotas of rubber estates 
-and factories shall be determined; 

(b) prescribing the conditions subject to which the export of rubber 
impofted into British India may be permitted and the form of endorsement to 
be made on the certificates of origin accompanying such rubber; 

(c) prescribing the manner in which the right to export rubber to which 
sub-section (2) of section 15 applies shall be allocated among rubber estates and 
factories ; 

(d) prescribing the form of export licences and certificates of origin; 
an 

(e) generally to carry out the purposes of this Chapter. 
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25. No quota fixed and no order granting or refusing to grant any licence 
5 eee or certificate of origin under this Chapter shall be 
Bar of jurisdiction. called in question in any Court. 


CHAPTER III. 
CONTROL OVER EXTENSION OF RUBBER CULTIVATION. 


26. So long as this Act remains in force no person shall plant rubber 
plants in any land, or replant any Jand with rubber 
plants, save in pursuance of a written permission 
granted by or on behalf of the Committee under this 


Control of cultivation of 
rubber. 


Act. 


27. (1) Permission under section 26 to plant rubber plants shall be granted 
only in respect of an area intended for the cultivation 
of rubber plants for exclusively experimental pur- 
poses, and such area shall in every case be limited to 
the area necessary for such purposes. 


Permission to plant rub- 
ber plants. 


(2) The total area of land in Burma in respect of which permission to 
plant rubber may be granted shall be such area, being as nearly as may be one- 
quarter of one per cent of the total area in Burma which was planted 
with rubber plants on the Ist day of June, 1934, as the Governor-General in 
Council, by notification in the Gazette of India, may specify in this behalf. 


(3) The total area of land in any province other than Burma in respect 
of which permission to plant rubber may be granted shall be such area, being as 
nearly as may be one-quarter of one per cent. of the total area in the province 
which was planted with rubber plants on the Ist day of June, 1934, as the Gover- 


nor-General in Council, by notification in the Gazette of India, may specify emma} 


this behalf. 


28. Permission under section 26 to replant lanà 
with rubber plants shall be subject to the following 
limitations, namely ,— 


Permission to replant 
land with rubber plants. 


(a) no person shall be permitted to replant in any one year more than 
ten per cent. of the area of his estate that was planted with rubber plants on the 
Ist day of June 1934, and 


(b) no person shall be permitted to replant more than twenty per cent. of 
such area in all before the 31st day of December, 1938. 


29. (1) Application for permission to plant rubber plants or to 
mee . replant land with rubber plants shall be made to 
./\pplication for permis- ihe Committee and shall contain a clear statement of 

sion to plant or replant. : en eee í 
i all special circumstances justifying the application. 
(2) Subject to the provisions of sections 27 and 28 the Committee may 


grant or refuse the permission applied for, or may call for further information 
from the applicant. 


(3) No order by the Committee under sub-section (2) shall be called in 
question in any Court. 


30. (1) Any applicant aggrieved by an order of the Committee under 
ee aed, Se eee section 29 may appeal to the Local Government with- 
Sere -~ in sixty days from the date thereof, and the Local 

Government may on such appeal cancel, modify or 
suspend any order of the Committee under that section. 


(2) The records of the Committee relating to proceedings under this 
Chapter shall be open to inspection at all reasonable times by auy officer autho- 
rized in this behalf by the Local Government. 


soe 
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31. (1) The Committee may serve by post a notice upon the owner of any 
rubber estate, requiring him to furnish, within such 
Bue Ee = period not beeing less than thirty days as may be 
inspect estates. specifed in the notice, such returns relating to the 
cultivation of rubber plants on the estate as it may 

deem necessary to enable it to discharge its duties under this Act. 


(2) Any member of the Committee and any officer of the Committee 
authorized by it in this behalf may, at any reasonable time, enter upon and 
inspect any portion of any rubber estate, and may require the owner of the 
estate to produce for inspection any records of the estate in his control or 
custody relating to the cultivation of rubber plants and the stocks of rubber on 
the estate. 

(3) Where any return required under sub-section (1) in respect of any 
rubber estate is not furnished to the Committee within the period specified in 
the notice, the Committee may refuse to grant any permission under section 29 
to plant rubber plants on that estate, or to replant any part of that estate. 


CHAPTER IV. 
SUPPLEMENTAL. 


32. No rubber shall be imported by sea or by land into British India from 
any place outside India unless covered by a certificate 
of orgin issued by an official empowered in that be- 
half by the Government of the country where the 
rubber was grown or produced. 


Certificate of origin for 
*mported rubber. 


Sanii : i 33. No person shall export the leaves, flowers, 
rohibition of exportot seeds, buds, twigs, branches, roots or any living por- 
leaves, etc., of rubber plants. `. i á 
tion of the rubber plant that may be used to propa- 
gate it. 


34. (1) The owner of every rubber estate or factory and every person 
oa ta nA holding stocks of rubber shall submit to the Com- 
eae stocks of rubber Mittee at such time and in such form as may be pres- 
ia Tada. cribed a return showing the stocks of rubber held by 
him together with such further information in regard 

thereto as may be prescribed. 


(2) The Committee shall compile from such returns and submit to the 
Governor-General in Council at such times and in such form as may be pres- 
cribed consolidated statements showing the total amount of stocks of rubber 
held in British India excluding Burma, and in Burma. 


35. Any member of the Committee or of a sub-committee and any officer 
of the Committee authorized by it in this behalf may, 
at any reasonable time, enter upon and inspect any 
factory, and may require any owner of a factory to 
produce for inspection any records of the factory in his control or custody relat- 
ing to the manufacture in and export from the factory of rubber or to the 
stocks of rubber held in the factory. 
36. The Governor-General in Council may, by 
Power to make rules. notification in the Gazette of India, make rules— 
(a) prescribing the dates on which and the form in which returns of 
stocks shall be submitted to the Committee; 
“(b) prescribing the further information, if any, to be included in such 
returns; 
(c) prescribing the dates on which and the form in which the consolida- 
ted statements of stocks shall be submitted by the Committee; and 
(d) generally to carry out the purposes of this Chapter. 


Member may inspect 
factories. 
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CHAPTER V. 
PENALTIES AND PROCEDURE. 


37. A breach of the provisions of sub-section (1) or sub-section (2) of 

ee Bs section 20 or of section 32 or of section 33 shall be 

Penalty for illicit import punishable as if it were an offence under item 8 of 

OTEA POTN: section 167 of the Sea Customs Act 1878, and the 

provisions of section 168 and of Chapter XVII of that Act shall apply 

accordingly. 

38. If default is made in submitting any return as required by sub-section 

(1) of section 34 the owner of the estate or factory 

as the case may be shall he punishable with fine which 
may extend to five hundred rupees. 


39, Any owner of a rubber estate or factory or any person holding stocks 
of rubber, who has furnished any return under sub- 
section (1) of section 21, or sub-section (1) of 
section 31 or sub-section (1) of section 34 containing 
any particular which is false and which he knew to be false or did not believe 
to be true, shall be punishable with fine which may extend to one thousand 
rupees. 


Penalty for default in 
submitting return. 


Penalty for making false 
return. 


40. Whoever obstructs any member of the Committee or of a sub- 
committee or any officer of the Committee while such 
member or officer is entering upon or inspecting any 
rubber estate under sub-section (2) of section 31, and 
whoever, having control over orcustody of any records of a rubber estate 
relating to the cultivation and stocks of rubber on that estate, refuses or fails 
to produce such records when required by a member of the Committee or of a 
sub-committee or an officer of the Committee under that sub-section, shall be 
punishable with fine which may extend to one thousand rupees. 


Penalty for obstructing 
inspection of rubber estate. 


41. Whoever obstructs any member of the Committee or of a sub- 
committee or any officer of the Committee while such 
member or officer is entering upon or inspecting a 
factory under section 35, and whoever, having control 
over or custody of any records of a factory relating to the manufacture in or 
export from the factory of rubber or to the stocks of rubber held in the factory, 
refuses or fails to produce such records when required by a member of the 
Committee or of a sub-cominittee or an officer of the Committee under that 
section, shall be punishable with fine which may extend to one thousand rupees, 


Penalty for obstructing 
inspection of factory. 


42. Whoever plants rubber plants or causes rubber plants to be planted or 
replants or causes to be replanted any land in contra- 
vention of section 26 shall be punishable with fine 
which may extend to one thousand rupees for the 
first offence, and with fine which may extend to five thousand rupees for any 
subsequent offence. 


Penalty for illicit cultiva- 
tion. 


43. Where any person has been convicted of an offence under section 42 
the convicting Court shall direct that the rubber 
plants in respect of which the offence was committed 
shall be removed from the land within a prescribed 
time, and in the event of the order nut being duly complied with shall cause the 
rubber plants to be removed and recover the cost from the person convicted as 
if it were an arrear of land revenue due onthe rubber estate on which the 
offence was committed. 


44. (1) No Magistrate other than a Magistrate of the first class shall take 
cognizance of an offence under sections 38, 39, 40, 41 
or 42 and such Magistrate may take cognizance of 
such an offence only upon complaint made by a person 


Removal of rubber plants 
planted without permission. 


Trial of offences under 
sections 38, 39, 40, 41 and 42. 
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authorized by the Committee in this behalf, and with the previous sanction of 
the Local Government. 

(2) The Committee shall be responsible for the conduct of all prosecu- 
tions of offences under sections 38, 39, 40, 41 and 42. 


THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1934. 


Act No. XXIX or 1934. 
[31st August, 1934. 


An Act further to amend the Indian Income-tax Act, 1922, fora 
certain purpose. 


WHEREAS it is expedient further to amend the Indian Income-tax Act, 
1922, for the purpose hereinafter appearing; It is hereby enacted as follows :— 
1. This Act may be called THE INDIAN INCOME- 


SENDAR: Tax (AMENDMENT) ACT, 1934. 
Amendment of section 49, 2. In section 49 of the Indian Income-tax Act, 
Act XI of 1922. 1922, — 


(a) in sub-section (1), — 

(+) after the words “between the Indian rate of tax” the words “or the 
appropriate rate of United Kingdom income-tax, whichever is less,” shall be 
inserted, and 

(14) the proviso shall be omitted; and 

(b) to sub-section (2) the following clause shall be added, namely :— 

“(d) the expression ‘appropriate rate of United Kingdom income-tax ’ 
has the meaning assigned to that expression in section 27 of the Finance Act, 


1920, as amended by the Finance Act, 1927.” 


THE PETROLEUM ACT, 1934. 


Act No. XXX or 1934. i 
[Oth September, 1934. 
CONTENTS, 
SECTIONS. 
PRELIMINARY. 
1, Short title, extent and commencement. 
Definitions. 
CHAPTER I. 


CoNTROL OVER PETROLEUM. 


3. Import, transport and storage of petroleum. 

4. Rules for the import, transport, and storage of petroleum. 

5. Production, refining and blending of petroleum. 

6. Receptacles of dangerous petroleum to show a warning. 

7. No licence needed for small stocks of non-dangerous petroleum not in bulk. 
8. No license needed for small quantilies of dangerous petroleum, 
9 Exemptions for motor conveyances and stationary engines. 
10. No licence needed by railway administration acting as carrier. 
11. Exemption of heavy oils. 
12. General power of exemption. 
13. Inspection of places. 


CHAPTER II. 
THe TESTING oF PETROLEUM 


14. Inspectionand sampling of petroleum. 
15. Standard Test Apparatus 

16 Certification of other test apparatus. 
17. Testing officers. 
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SECTIONS. 


18. Manner of test. 

19. Certificate of testing. 

20. Right to require re-test. 

21. Power to make rules regarding tests. 

22. Special rules for testing viscous or solid forms of petroleum. 


CHAPTER III. 
PENALTIES AND PROCEDURE, 
23. General penalty for offences under this Act. 
24. Consfiscation of petroleum and receptacles. 
25. Jurisdiction. 
26. Power of entry and search, 
27. Reports of accidents with petroleum, 
28, Inquiries into serious accidents with petroleum. 


CHAPTER IV. 
SUPPLEMENTAL. 
29. Provisions relating to rules. 
30. Power to apply Act to other substances. 
31. Power tolimit powers of local authorities over petroleum. 
32. Repeals. 








An Act to consolidate and amend the law relating to the import, transport, 
storage, production, refining and blending of petroleum and other inflam- 
mable subsiances. 

WHEREAS it is expedient to consolidate and amend the law relating to the 
import, transport, storage, production, refining and blending of petroleum and 
other inflammable substances; It is hereby enacted as follows :— 


PRELIMINARY. 
Short title, extent and 1. (1) This Act may be called Tue: Perro- 
commencement. LEUM Act, 1934. 


(2) Itextends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. | 

(3) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 

pa 2. In this Act, unless there is anything repug- 

Definitions, nant in the subject or context, — Z enti 

(a) “petroleum” means any liquid hydrocarbon or mixture of hydrocar- 
bons, and any inflammable mixture (liquid, viscous or solid) containing any 
liquid hydrocarbon ; 

(b) “dangerous petroleum” means petroleum having its flashing-point 
below seventy-six degrees Fahrenheit ; 

(c) “flashing-point” of any petroleum means the lowest temperature at 
which it yields a vapour which will give a momentary flash when ignited, 
determined in accordance with the provisions of Chapter II and the rules made 
thereunder; l , i 

(d) “to transport” petroleum means to move petroleum from one place 
to another in British India, and includes moving from one place to another in 
British India by sea or across territory in India which is not part of British 
India ; . 

(e) “to import” petroleum means to bring it into British India by land, 
sea or air, otherwise than during the course of transport ; 

(f) “to store” petroleum means to keep it in any one place, but does not 
include any detention happening during the ordinary course of transport ; 

(g) “motor conveyance” means any vehicle, vessel or air-craft.for the 
conveyance of human beings, animals or goods, by land, water or air, in 
which petroleum is used to generate the motive power; 

(h) “prescribed” means prescribed by rules made under this Act. 


15 


114 THE MADRAS LAW JOURNAL SUPPLEMENT. [xxx oF 1934, 


CHAPTER I. 
CONTROL OVER PETROLEUM. 


I E +e w and 3. (1) No one shall import, transport or store 
MPOT, a Be any petroleum save in accordance with the rules 
storage of petroleum, ; 
made under section 4. 


(2) Save in accordance with the conditions of any licence for the 
purpose which he may be required to obtain by rules made under section 4, no 
one shall import any dangerous petroleum, and no one shall transport or store 
any petroleum. 
Pease se ee Ye 4. The Governor-General in Council may make 
petroleum, rules— 


(a) prescribing places where petroleum may be imported and prohibiting 
its import elsewhere; 

(b) regulating the import of petroleum; 

(c) prescribing the periods within which licences for the import of 
dangerous petroleum shall be applied for, and providing for the disposal, by 
confiscation or otherwise, of any dangerous petroleum in respect of which a 
licence has not been applied for within the presciibed period or has been 
refused and which has not been exported; 

(d) regulating the transport of petroleum; 

(e) specifying the nature and condition of all receptacles and pipe-lines. 
in which petroleum may be transported ; 

(f) regulatmg the places at which and prescribing the conditions subject 
to which petroleum may be stored; 

(g) specifying the nature, situation and condition of all receptacles in 
which petroleum may be stored; 

(h) prescribing the form and conditions of licences for the import of 
dangerous petroleum, and for the transport or storage of any petroleum, the 
manner in which applications for such licences shall be made, the authorities 
which may grant such licences and the fees which may be charged for such 
licences ; 

(1) determining in any class of cases whether a licence for the transport 
of petroleum shall be obtained by the consignor, consignee or carrier: 

(j) providing for the granting of combined licences for the import 
transport and storage of petroleum, or for any two of such purposes; i 

(k) prescribing the proportion in which any specified poisonous substance 
may be added to petroleum, and prohibiting the import, transport or storage of 
petroleum in which the proportion of any specified poisonous substance exceeds 
the prescribed proportion; and 

(1) generally, providing for any matter which in his opinion 1s expedient 
for proper control over the import, transport and storage of petroleum. 


, | (1) No one a produce, refine or bleng 
petroleum save in accordance with the rul 
under sub-section (2). ee eae 


(2) The Governor-General in Council may make rules— 


(a) prescribing the conditions subject to which petrol 
duced, refined or blended; and i petroleum may be pro- 


(b) regulating the removal of petroleum from places where it į - 
ced, refined or blended and preventing the storage therein and ahs ee 


from, except as dangerous petroleum, of any petroleum which h i 
i í as 
the prescribed tests. not satisfied 


Production, refining and 
blending of petroleum. 


XXX OF 1934.] PETROLEUM ACT. 115 


(3) The provisions of sub-section (1) and of the rules made under sub- 
section (2) so far as such provisions relate to the production of petroleum shall 
not apply to any matters regulated by rules made under section 13 of the Burma 
Oil Fields Act, 1918. 


6. All receptacles containing dangerous petroleum shall have a stamped, 
embossed, painted or printed warning, either on the 
Receptacles of dangerous : eo eee F R 

pen oleunl to chow watne T eta ens itself, or, where that is impracticable, dis- 
que: played near the receptacle, ee ae conspicuous 
l i characters the words “Petrol”? or “Motor Spirit,” or 

an equivalent warning of the dangerous nature of the petroleum : 

Provided that this section shall not apply to— 


(a) any securely stoppered glass, stoneware or metal receptacle of less 
than two gallons capacity containing dangerous petroleum which is not for sale, 
or 

(b) a tank incorporated in a motor conveyance, or attached to an internal 
combustion engine, and containing petroleum intended to be used to generate 
motive power for the motor conveyance or engine, or 


(c) a pipe-line for the transport of petroleum, or 
(d) any tank which is wholly underground, or 


Ne any class of receptacles which the Governor-General in Council may, 
by notification in the Gazette of India, exempt from the operation of this section. 


7. Notwithstanding anything contained in this Chapter, a person need not 
E EET E E E obtain a licence for the transport or storage of non- 
se ne pee niece dangerous petroleum if the total quantity in his pos- 
ous petroleum not in bulk. session at any one place does not exceed five hundred 
gallons and none of itis contained ina receptacle 

exceeding two hundred gallons in capacity. 


8. (1) Notwithstanding anything contained in this Chapter, a person need 

not obtain a licence for the import, transport, or 

Po ee storage of dangerous petroleum not intended for sale 

Sue pettoleuml if the total quantity in his possession does not exceed. 
six gallons. 

(2) Dangerous petroleum possessed without a licence under this section 
shall be kept in securely stoppered receptacles of glass, stoneware or metal 
which shall not in the case of receptacles of glass or stoneware exceed one quart 
in capacity or in the case of receptacles of metal five gallons in capacity. 


9. (1) The owner of a motor conveyance, who complies with the require- 
E : ; ments of the law for the time being in force relating 
Pa eter ede es to the registration and licensing of such conveyance 
engines. and its driver or pilot and the owner of any stationary 
internal combustion engine, shall not be required to 

obiain a licence— 

(a) for the import, transport or storage of any petroleum contained in 
any fuel tank incorporated in the conveyance or attached to the internal com- 
bustion engine, or 

(b) for the transport or storage of dangerous petroleum, not exeeding 
twenty gallons in quantity in addition to any quantity possessed under clause 
(a), 
provided the petroleum is intended to be used to generate motive power for the 
motor conveyance or engine. 

(2) The dangerous petroleum transported or stored without a licence 
under clause (b) shall be kept as provided in sub-section (2) of section 8, and 
if it exceeds six gallons in quantity, shall be stored in an isolated place which 
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does not communicate with any room where any person resides or works or in 
any room where persons assemble. 


10. Notwithstanding anything contained in this Chapter, a railway admini- 

„ stration, as defined in section 3 of the Indian Rail- 

A a ome Baal ways Aci, 1890, need not obtain any licence for the 

ha A e import or transport of any petroleum in its possession 
1n its Capacity as carrier, š 


11, Nothing in this Chapter shall apply to any petroleum which has its 
flashing-point not below two hundred degrees 
Fahrenheit. ; 


12. The Governor-General in Council may, by notification in the Gagette 

; of India, exempt any petroleum specified in the 

ee power of exemp- notification from all or any of the provisions of this 
' Chapter. 


13. (1) The Governor-General in Council may authorise any officer by 

, name or by virtue of office to enter any place where 

Inspection of places. petroleum is being imported, stored, produced, refined 

or blended, or is under transport, and inspect all receptacles, plant and appliances 

used in connection with petroleum in order to ascertain if they are in accordance 
with the provisions of this Chapter and the rules made thereunder. 


(2) The Governor-General in Council may make rules regulating the 
procedure of officers authorised under this section. 


CHAPTER II. 


THE TESTING OF PETROLEUM. 


14. (1) The Governor-General in Council may, by notification in the 
Gasette of India, authorise any officer by name or 
P n and sampling by virtue of office to enter any place where petroleum 
` is being imported, transported, stored, produced, 
refined or blended and to inspect and take samples for testing of any petroleum 
found therein. 
(2) The Governor-General in Council may make rules— 
(a) regulating the taking of samples of petroleum for testing. 


(b) determining the cases in which payment shall be made for the value 
of samples taken, and the mode of payment, and 

(c) generally, regulating the procedure of officers exercising powers 
under this section. 


Exemption of heavy oils. 


15. (1) A standard apparatus for determining the flashing-point of petro- 

leum shall be deposited with an officer to be appointed 

Standard Test Apparatus. in this behalf by the Governor-General in Council, by 
notification in the Gasette of India. 


(2) Such apparatus shall be engraved with the words “Standard Test 
Apparatus,” and shall be verified and corrected from time to time and replaced 
when necessary, in accordance with rules made under section 21. 


(3) The Standard Test Apparatus shall, on payment of the prescribed 
fee, be open to inspection at all reasonable times by any person wishing to 
inspect it. 


16. (1) The officer appointed under section 15 shall, on payment of the 
a prescribed fee, if any, compare with the Standard 
Certification of other test Test Apparatus any apparatus for determining the 
appareres flashing-point of petroleum which may be submitted 
to him for this purpose, 
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(2) If any apparatus is found by him to agree with the Standard Test 
Apparatus within prescribed limits, the officer shall engrave-such apparatus 
with a special number and with the date of the comparison, and shall give a 
certificate in respect of it in the prescribed form, certifying that on the said 
date the apparatus was compared with the Standard Test Apparatus and was 
found to agree with it within the prescribed limits, and specifying any correc- 
tions to be made in the results of tests carried out with the apparatus. 


(3) Acertificate granted under this section shall be valid for such. 
period as may be prescribed. 


(4) A certificate granted under this section shall, during the period for 


which it is valid, be proof, until the contrary is proved, of any matter stated 
therein. 


(5) The officer shall keep a register in the prescribed form of all certifi- 
cates granted by him under this section. 


17. The Governor-General in Council may authorize any officer by name 
or by virtue of office to test petroleum of which 
samples have been taken under this Act, or which - 


may have been submitted to him for test by any person, and to grant certifi- 
cates of the results of such tests. 


Testing officers. 


18. All tests of petroleum made under this Act shall be made with a test 
apparatus in respect of which there is a valid certif- 
cate under section 16, shall have due regard to any 


correction specified in that certificate, and shall be carried out in accordance 
with rules made under section 21. 


Manner of test. 


19. (1) The testing officer after testing samples of petroleum shall make 
out a certificate inthe prescribed form, stating whe- 
ther the petroleum is dangerous or non-dangerous, 
and, if the petroleum is non-dangerous, the flashing-point of the petroleum. 

(2) The testing officer shall furnish the person concerned, at his request, 
with a certified copy of the certificate, on payment of the prescribed fee, and 
such certified copy may be produced in any Court in proof of the contents of 
the original certificate. 

(3) A certificate given under this section. shall be admitted as evidence 
in any proceedings which may be taken under this Act in respect of the petro- 
leum from which the samples where taken, and shall, until the contrary is 
proved, be conclusive proof that the petroleum is dangerous or non-dangerous, 
as the case may be, and, if the petroleum is non-dangerous, of its flashing-point. 


20. (1) The owner of any petroleum,.or his agent, wha is dissatisfied 
with the result of the test of the petroleum 
may, within seven days from the date on which he 
received intimation of the result of the test, apply to the officer empowered 
under section 14 to have fresh samples of the petroleum taken and tested. 


(2) On such application and on payment of the prescribed fee, fresh 
samples of the petroleum shall be taken in the presence of such owner or agent 
or person deputed by him, and shall be tested in the presence of such owner or 
agent or person deputed by him. 


(3) If, on such re-test, it appears that the original test was erroneous, 
the testing-officer shall cancel the original certificate granted under section 19, 
shall make out a fresh certificate, and shall furnish the owner of the petroleum, 
or his agent, with a certified copy thereof, free of charge. 


Power to make rules 21. The Governor-General in Council may make 
regarding tests. rules— 


(a) for the specification, verification, correction and replacement of the 
Standard Test Apparatus; 


Certificate of testing. 


Right to require re-test. 
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(6) prescribing fees for the inspection of the Standard Test Apparatus ; 
i (c) regulating the procedure in comparing a test apparatus with the 
Standard Test Apparatus; 

(d) prescribing the form of certificate to be given in respect of a test 
apparatus so compared, and the period for which such certificates shall be valid ; 


(e) prescribing the form of the register of such certificates ; 


(f) prescribing fees for comparing a test apparatus with the Standard 
Test Apparatus; 

(g) regulating the procedure of testing officers in carrying out tests of 
petroleum, providing for the averaging of results where several samples of 
the same petroleum are tested, and prescribing the variations from standard 
temperatures which may be allowed; 

(h) prescribing the form of certificates of tests of petroleum and the 
fees which may be charged therefor; 

(4) providing, where the results of the testing of samples raise a doubt 
as to the uniformity of the quality of the petroleum in any lot under test, for 
the division of the lot into sub-lots, and for the selection and testing of samples 
of each sub-lot and for the averaging of results in accordance with the results 
of tests of these samples; 

(j) prescribing fees for re-tests under section 20 and providing for their 
refund where the original test was erroneous; and 

(k) generally, regulating the procedure of all officers performing duties 
connected with the testing of petroleum, and providing for any matter inciden- 
tal to such testing. 


22. The Governor-General in Council may also make rules providing spe- 

f , cially for the testing of any form of petroleum which 

E dione ao ee is viscous or solid or contains sediment or thickening 
pertroleum. ingredients, and such rules may modify or supplement 
any of the provisions of this Chapter or of the rules 


made under section 21 in order to adapt them to the special needs of such tests. 
CHAPTER III. 


PENALTIES AND PROCEDURE. 


General penalty for = 
offences under this Act. 23. (1) W hoever 


(a) in contravention of any of the provisions of Chapter I or of any of 
the rules made thereunder, imports, transports, stores, produces, refines or 
blends any petroleum, or 

(b) contravenes any rule made under section 4 or section 5, or 

(c) breaks the condition of any licence held by him, issued under sec- 
tion 4, or 

(d) being for the time being in control or in charge of any place where 
petroleum is being imported, stored, produced, refined or blended or is uuder 
transport, refuses or neglects to show to any officer authorized under section 13 
any receptacle, plant or appliance uscd in such place in connexion with petro- 
leum, or in any way obstructs or fails to render reasonable assistance to such 
officer during an inspection, or 

(e) being for the time being in control or in charge of any place where 
petroleum is being imported, transported, stored, produced, refined or blended, 
refuses or neglects to show to any officer authorized under section 14 any petro- 
leum in such place, or to give him such assistance as he may require for the 
inspection of such petroleum, or refuses to allow him to take samples of the 
petroleum, or 
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(f) being required, under section 27, to give information of an accident, 
fails to give such information as so required by that section, 
shall be punishable with fine which may extend to five hundred rupees. 

(2) If any person, having been convicted of an offence punishable under 
sub-section (1), is again guilty of any offence punishable under that sub-section, 
he shall be punishable for every such subsequent offence with fine which may 
extend to two thousand rupees. 

: 24, (1) Inany case in which an offence under 
Re erica ie petroleum clause (a) or clause (b) or clause (c) of sub-section 

k i (1) of section 23 has been committed, the convicting 

Magistrate may direct that— 


o the petroleum in respect of which the offence.has been committed, or 
b) where the offender is convicted of importing, transporting, or storing 
petroleum exceeding the quantity he is permitted to import, transport or store, 
as the case may be, the whole of the petroleum in respect of which the offence 
was committed, 
shall, together with the receptacles in which it is contained, be confiscated. 

(2) This power may also be exercised by the High Court in the exercise 
of its appellate or revisional powers. 


25. Offences punishable under this Act shall be triable, in the Presidency- 
towns, by a Presidency Magistrate, and elsewhere by 
a Magistrate of the first class, or by a Magistrate of 
the second class who has been specially empowered by the Local Government 
in this behalf. 


26. (1) The Governor-General in Council may, by notification in the 
Gazette of India, authorize any officer by name or 
Peas of entry and by virtue of office to enter and search any place 
; where he has reason to believe that any petroleum is 
being imported, transported, stored, produced, refined or blended otherwise 
than in accordance with the provisions of this Act and the rules made there- 
under, and to seize, detain or remove any or all of the petroleum in respect of 
which in his opinion an offence under this Act has been committed. 


(2) The provisions of the Code of Criminal Procedure, 1898, relating to 
searches shall, so far as they are applicable, apply to searches by officers author- 
ized under this section. 

(3) The Governor-General in Council may make rules regulating the pro- 
cedure of authorized officers in the exercise of their powers under this section 
subject, however, to the provisions of sub-section (2). 

27. Where any accident by explosion or fire, which is attended with loss 

of human life or serious injury to person or 

Reports of accidents with property, occurs as the result of the ignition of pet- 
petroleum, z 

roleum or petroleum vapour, or occurs in or near any 

-place where petroleum is kept and under circumstances making it likely that it 

was the result of such ignition, the person for the time being in charge of the 

petroleum shall forthwith give information to the nearest Magistrate or to the 

officer in charge of the nearest police station. 

28. (1) The inquiry mentioned in section 176 of the Code of Criminal 

je ; Procedure, 1898, shall be held in all cases where any 

so ee person has been killed by an accident which the 

p ` Magistrate has reason to believe was the result of 
the ignition of petroleum or petroleum vapour: 

(2) Any Magistrate-empowered to hold an inquest may also hold an 
inquiry under the said section into the cause of any accident which he has rea- 
son to believe was the result of the ignition of petroleum or petroleum vapour, 
if such accident was attended by serious injury to person or property, notwith- 
standing that no person was killed thereby. 


Jurisdiction. 
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(3) For the purposes of this section a Commissioner of Police ina 


Presidency-town or in Rangoon shall be deemed to be a Magistrate empowered 
to hold an inquest. 


(4) The result of all inquiries held in pursuance of this section shall be 
submitted as soon as inay be to the Local Government. 


CHAPTER IV. 


SUPPLEMENTAL. 


Provisions relating to 29. (1) In making any rules under this Act, the 
rules. Governor-General in Council may— 
(a) provide for any matter ancillary to such rules for which in his 
opinion provision is necessary to protect the public from danger arising from 
the import, transport, storage, production, refining or blending of petroleum, and 


(b) make special provision for the special circumstances of any pro- 
vince or place. 


(2) Every power to make rules conferred by this Act is subject to the 
condition of previous publication. 


(3) All rules made under this Act shall be published in the Gazette of 
India and in the local official Gazette. 
30. (1) The Governor-General in Council may, by notification in the 
Gazette of India, apply any or all of the provisions of 
Power to apply Act to this Act, and of the rules made thereunder with such. 
other substances. : : 
modifications as he may specify, to any dangerously 
inflammable substance, other than an explosive, and thereupon the provisions so 
applied shall have effect as if such substance had been included in the definition 
of petroleum. 
(2) The Governor-General in Council may make rules providing specially 
for the testing of any substance to which any of the provisions of thig Act 
have been applied by notification under sub-section (1), and such rules may 


supplement any of the provisions of Chapter II in order to adapt them to the 
special needs of such tests. 


31. Where any enactment confers powers upon 
] se anes eee any local authority in respect of the transport oF 
leum. storage of petroleum, the Governor-General in Coun- 
cil may, by notification in the Gazette of India,— 
(a) limit the operation of such enactment, or 
(b) restrict the exercise of such powers, in any manner he deems fit. 


32. The enactments mentioned in the Schedule 


Repeals. are hereby repealed to the extent specified in the 


fourth column thereof. 


THE SCHEDULE, 
ENACTMENTS REPEALED. 
(See section 32.) 
a ane rr nny 
Year. | Number. Short title. Extent of appeal. 
CO 








1899 VIII | The Indian Petroleum Act, 1899. Tie whole: 


1914 IV , The Decentralization Act, 1914. Somuch of the Schedule 


| as relates to the Indian 
Petroleum Act, 1899 
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THE IRON AND STEEL DUTIES ACT, 1934. 


Act No XXXI or 1934. 
[7th September, 1934. 


An Act to provide for the modification and continuance of the proleciton afforded 
to the iron and steel industry in British India, and to impose an excise duty 
for revenue purposes upon certain steel. 


WHEREAS it is expedient to provide for the modification and continuance 
of the protection afforded to the iron and steel industry in British India, and to 


impose an excise duty for revenue purposes upon certain steel; It is hereby 
enacted as follows :— 


Short title, extent and 1. (1) This Act may be called Tue Iron AND 
commencement. STEEL DUTIES Act, 1934. 


(2) It extends to the whole of British India. 


(3) This section and section 10 shall come into force at once ; the remain- 
ing sections shall come into force on the Ist day of November, 1934. 


Amendment of section 3, 


Act VIII of 1894. 2. In section 3 of the Indian Tariff Act, 1894,— 


(a) for sub-sections (4) and (5) the following sub-section shall be 
substituted, namely :— 


“(4) If the Governor-General in Council is satished, after such inquiry 
as he thinks necessary, that any duty imposed on any article by Part VII of the 
Second Schedule has become ineffective or excessive for the purpose of secur- 
ing the protection intended to be afforded by such duty toa similar article 
manufactured in India, he may, by notification in the Gazette of India, increase 
or reduce such duty to such extent as he thinks necessary either generally or in 
respect of such article when imported from or manufactured in any country or 
countries specifiad in the notification: 


Provided that the duty leviable on any such article shall in no case be 
less than the duty leviable on a like article of British manufacture,” and 


(b) sub-section (6) shall be renumbered as sub-section (5). 


3. (1) The amendments specified in the Schedule to this Act shall be made 
in the Second Schedule to the Indian Tariff Act, 
1894, and shall have effect only up to the 31st day of 
March, 1941. 


(2) Notwithstanding anything contained in section 4 of the Indian 
Finance (Supplementary and Extending) Act, 1931, the additional duties 
imposed by that section shall not be levied or collected on any article chargeable 
with duty under Item Nos. 142, 143, 144, 145, 145A, 146, 146A, 147, 148, 149, 
149A, 150, 153 or 154 of the Second Schedule to the Indian Tariff Act, 1894, as 
amended by this Act. 


Amendment of Schedule 
II, Act VIII of 1894. 


4. A duty of excise shall be levied at the rate of four rupees per ton on 
all steel ingots produced in British India after the 
commencement of this Act, and shall be payable by 
the manufacturer thereof. 


i Excise duty on steel 
ingots. 


5. (1) If any duty payable under section 4 isnot paid within the time 
l fixed by rules made in that behalf under this Act, it 
O of duty with shall be deemed to be an arrear, and the authority to 
pe which such duty is payable may in lieu thereof 
recover any sum not exceeding twice the amount of duty unpaid which such 
authority may in its discretion think it reasonable to require. 
16 
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(2) An arrear of duty or any sum recoverable in lieu thereof under this 
section shall be recoverable as an arrear of land revenue, and shall be recovera- 
ne in addition to and not in substitution for any other penalty incurred under 
this Act. 


6. The Governor-General in Council may, by notification in the Gazette of 

ae . Indsa, declared that any of the provisions of the 

ee ee ee ee aoe Sea Customs Act, 1878, relating to the levy of and 

to the duty on steel ingots, Exemption from customs duties, drawback of duty, 

warehousing, offences and penalities, confiscation, 

and procedure relating to offences and appeals shall, with such mondifications 

and alterations as he may consider necessary or desirable to adapt them to the 

circumstances, be applicable in regard to like matters in 1espect of the duty on 
steel ingots imposed by section 4. 


7, When steel ingots on which the duty of excise imposed by this Act has 

n been paid, or articles of iron or steel manufactured 

„ Rebate on export of steel in British India from such ingots, are exported out 
ingots and articles manu- s 

factured thasefcorm. of India, there shall be payable to the exporter of 

such ingots or articles, subjects to such conditions as 

the Governor-General in Council may prescribe, a refund at the following rates, 


namely :— 
on ingots, blooms and billets—a refund atthe rate of four rupees per ton; 
on other manufactures of iron or steel— 


(a) not fabricated—a refund at the rate of five and one-third rupees 
per ton, 


(b) fabricated—a refund at the rate of six rupees per ton. 


8. Whoever evades or attempts to evade the payment of any duty of excise 
payable by him under this Act, or fails to supply any 
information which he is required by any rules made 
under this Act to supply, or knowingly supplies false 
information, shall be punishable with imprisonment 
which may extend to six months, or with fine which may extend to two 
thousand rupees, or with both. 


Penalty for evasion of 
duty or failure to supply 
information. 


a 9. (1) The Governor-General in Council may, 
re E ETA make by Notification in the Gazette of India, make rules 
roles: to carry into effect the purposes and objects of 


this Act. 


(2) In particular and without prejudice to the generality of the fore- 
going power such rules may— 


(a) provide for the assessment and collection of the duty payable under 
section 4and the authorities by whom functions’ under this Act are to be 
discharged, the issue of notices requiring payment, the manner in which and 
the time at which the duty shall be payable, and the recovery of arrears; 


(b) impose on manufacturers of steel ingots the duty of furnishing 
information, keeping records and making returns, and prescribe the nature of 
such information, and the form of such records and returns, the particulars to 
be contained therein and the manner in which they shall be verified; 


(c) guthorize and regulate the inspection of any premises used for the 
manufacture of steel ingots; 
(d) authorize and regulate the composition of offences against or 
liabilities incurred under the Act and rules; and 
(e) prescribe the conditions under which the refunds referred to in 
ection 7 shall be payable. 
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(3) In making any rule under this section the Governor-General in 


Council may provide that a breach of the rule shall be punishable with fine not 
exceeding two thousand rupees. 


10. Sub-section (3) of section2 ofthe Steel Industry (Protection) 


Repeal. Act, 1927, is hereby repealed. 


THE SCHEDULE. 
(See section 3.) 
Amendments to the Second Schedule to the Indian Tarif Act, 1894. 


1. For Item No. 142 the following item shall be substituted, namely :— 


«142 
Z. 
| 


«144 





4, 
«145 


CoAL Tuss, tipping 
wagons and the like convey- 
ances designed for use on 
light rail track, if adapted 
to be worked by manual or 
animal labour and if made 
mainly ofiron or steel; and 
component parts thereof 
made of iron or steel— j ; ; f 
(a) of British manufac- Ił times the excise duty leviable for the time being 
ture. on steel ingots produced in British India; or 10 per 
cent. ad valorem, whichever is higher. 
(b) not of British manu- l4 times the excise duty leviable for the time being on 
facture. | steel ingots produced in British India plus Rs. 40 per 
ton; or 20 per cent. ad valorem, whichever is higher.” 


For Item No, 143 the following item shall be substituted, namely :— 


IrRoN or STEEL angle, 
channel, tee, flat, beam, zed, 
trough and piling— 

a) not fabricated— 
‘rs of British manufac- 


ture— 
not coated with other) 14 times the excise duty leviable for the time being on 
metals. steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher. 
coated with other metals. 14 times the excise duty leviable for the time being on 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher. 
(ii) notof British manu-| 14 times the excise duty leviable for the time being on 
facture. steel ingots produced in British India plus Rs. 43 per 
ton. 
(b) fabricated— 
(i) of British manufac-| 14 times the excise duty leviable for the time being on 
ture. steel ingots produced in British Indta plus Rs. 40 per 
ton. 
(ii) not of British manu-| 14 times the excise duty leviable for the time being on 
facture. steel ingots produced in British India plus Rs. 40 per 
ton.” 


For item No. 144 the following item shall be substituted, namely :— 
TRON or STEEL BAR and 


ROD— 

(i) of British manufac- 14 times the excise duty leviable for the time being on 
ture, steel ingots produced in British India plus Rs. 10 per 
M ton; or 10 per cent. ad valorem, whichever 1s higher. 

(ii) not of British manu-| 14 times the excise duty leviable for the time being on 
facture. steel ingots produced in British India plus Rs. 39 per 


ton; or 20 per cent. ad valorem, whichever is higher.” 


For item No. 145 the following item shall be substituted, namely :— 


IRON or STEEL BOLTS and 
NUTS, including hookbolts 
and nuts for roofing but 
excluding fish bolts and 


nuts— 
(i) of British mantufac-} 14 times the excise duty leviable for the time being 
ture. on steel ingots produced in British India; or 10 per cent. 


ad valorem, whichever is higher. 
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(it) not of British manu- 
facture. 


TRON or STEEL FISH BOLTS 
and NUTS— 

(+) of British manufac- 
ture. 


(ii) not of British manu- 
facture. 
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l} times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 1-9-0 
per cwt. 


l4 times the excise duty leviable for the time being 
on steel ingots produced in British India; or 10 per 
cent. 6d valorem, whichever is higher. 

1} times the excise duty leviable for the time being on 
steel ingots produced in British India plus Rs. 4-5-0 
per cwt.” 


For Item No. 145A the following item shall be substituted, namely :— 


TRON or STEEL RIVETS— 
(4) of British manufac- 
ture. 


(14) not of British manu- 
facture. 


14 times the excise duty leviable for the time being on 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher. 

it times the excise duty leviable for the time being on 
steel ingots producedin British India plus Rs. 1-14-0 
per cwt,” 


6, For Item No. 146 the following item shall be substituted, namely :— 


«l4 


“146A 


“147 


=) 


TRON or STEEL PIPES and 
TUBES and fittings therefor, 
if riveted or otherwise built 
up of plates or sheets— 

(4) of British manufac- 
facture, 


(it) not of British manu- 
facture, 


14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 12 per 
ton; or 10 per cent. ad valoram, whichever is higher, 

14 times the excise duty leviable for the time being 


on steel ingots produced in British India pius Rs. 35 
per ton.” 


After Item No. 146 the.following item shall be inserted, namely :— 


Cast TRON PIPES and 
TUBES: also cast iron fittings 
therefor, that is to say, 
bends, boots, elbows, tees, 
sockets, anges, plugs, 
valves, cocks and the like— 

(4) of British manufac- 
ture. 

(#4) notof British manu- 
facture. 


10 per cent. ad valorem. 


Rs. 57-80 per ton.” 


For Item No. 147 the following item shall be substituted, namely :-— 


IRON OF STEEL plates, ex- 
cluding cast iron plates— 

(e) not fabricated— 

(1) of British manufac- 
ture— 

not coated with other 
metals, 


coated with other metals. 

(ii) not of British manu- 
facture. 

(6) fabricated— 

(4) of British manufac- 


iure. 


(it) not of British manu- 
facture. 


l4 times the excise duty leviable for the time being 
on steel ingots produced in British India; or 10 per 
cent, ad valorem, whichever is bigher. 

1} times the excise duty leviable for the time being 
on steel ingots produced in British India; or 10 per 
cent, ad valorem, whichever is higher. 

1} times the excise duty leviable for the time being 


on steel ingots produced in British India plus Rs. 25 
per ton. i 


14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 40 
per ton. 

14 times the excise duty leviable forthe time being 
on steel ingots produced in British India plus Rs. 40 
per ton.” 
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9. For item No, 148 the following item shall be substituted, namely :— 


10. 
11. 


12. 
“149A 


IRON or STEEL sheets— 
(a) not fabricated— 
1) not galvanized— 
8 of British manufac- 
ture. 


(ti) not of British manu- 
facture. 


(2) galvanized— 
(t) of British manufac- 
ture, 


(it) not of British manu- 
facture. 


(b) fabricated— 

(1) not galvanized— 

(+) of British manufac- 
ture. 


(ii) not of British manu- 
facture, 


(2) galvanized— 
(1) of British manufac- 
ture. 


(tt) not of British manu- 
facture. 


14 times excise duty leviable for the time being on 
steel ingots produced in British India plus Rs. 11 per 
ton; or 10 per cent. ad valorem, whichever is higher. 

13 times the excise duty leviable for the time being 
on steelingots produced in British India plus Rs. 32 
per ton. 


14 times the excise duty leviable for the time being 
on steel ingots produced in British India pilus Rs. 10 per 
ton; or 10 percent ad valorem, whichever is higher. 

14 times the excise duty leviable for the time being 
on steel ingots produced ın British India plus Rs. 40 
per ton. 


l4 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 12 
per ton; or 10 per cent. ad valorem, whichever is higher. 

14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs, 35 
per ton. 


14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs, 11 per 
ton; or 10 per cent. ad talorem, whichever is higher. 

14 times the excise duty leviable forthe time being 
on steel ingots produced in British India plus Rs. 44 
per ton.” 


Item No. 148A shall be omitted. 
For Item No. 149 the following item shall be substituted, namely :— 


IRON or STEEL wire, other 
than barbed or stranded 
wire, Wire-rope or wire 
netting; and iron or steel 
wire nails— 

(i) of British manufac- 
ture. 


(ii) not of British manu- 
facture. 


14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 25 
per ton. 

44 times the excise duty leviable for the time being 
on steel ingots produced ın British India plus Rs. 60 
per ton.” 


For item No. 149A. the following item shall be substituted, namely :— 


IRON or STEEL, the original 
material (but not including 
machinery) of any ship or 
other vessel intended for 
inland or harbour naviga- 
tion which has been assem- 
bled abroad, taken to pieces 
and shipped for re-assembly 
in India— 

(i) of British mauufac- 
ture. 


(it) not of British manu- 


+ facture. 
Provided that articles 
dutiable under this item 


shall not be deemed to be 
dutiable under any other 


z ye 
item. = 


14 times the excise duty leviablJe for the time being on 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever 1s higher. 

12 times the excise duty leviable for the time being on 
steel ingots produced in British India plus Rs. 27-8-0 
per ton; or 20 per cent. ad valorem, whichever is higher. 
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13. For Item No. 150 the following item shall be substituted, namely :— 


«150 


TRON or STEEL RAILWAY 
TRACK MATERIAL— 

A. Rails (including tram- 
way rails the heads of which 
are not grooved)— 

(a) 30 Ibs. per yard and 
over, and fisbplates there- 
for— 

(i) of British manufac- 
ture. 


(ii) not of British manu- 
facture. 


(b) under 30 Ibs per yard 
and fish-plates therefor— 

(4) of British manufac- 
ture, 


(ti) not of British manu- 
facture. 


B. Swithches and cross- 
ings including stretcher bars 
and other component parts, 
and switches and crossings 
including stretcher bars and 
other component parts for 
tramway rails the heads of 
which are not grooved— 

(a) for rails 30 Ibs. per 
yard and over— 

(1) of British manufac- 
ture. 


(it) not of British manu- 
facture. 


(b) for rails under 30 Ibs. 
per yard— 

(t) of British manufac- 
ture, 


(îi) not of British manu- 
facture. 


C. Sleepers and sleeper 
bars, other than cast tron— 

(t) of British manufac- 
ture. 


(it) not of British manu- 
facture. 


D. Spikes (other than 
dogspikes) and tie-bars— 

(i) of British manufac- 
ture. 


(tt) not of British manu- 
facture. 


E. Dogspikes— 
(4) of British manufac- 
ture. 


(it) notof British manu- 
facture. 


14 times the excise duty leviable for the time being om 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher. 

14 times the excise duty leviable for the time being on 
steel ingots produced in British India; or 20 per cent. 
ad valorem, whichever is higher. 


1+ times the excise duty leviable for the time being on 
steel ingots produced in British India plus Rs. 10 per 
ton; or 10 per cent. ad valorem, whichever is higher. 

l4 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 3® 
per ton. 


1+ times the excise duty leviable for the time being om 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher. 

14 times the excise duty leviable for the time being om 
steel ingots produced in British India; or 20 per cent. 
ad valorem, whichever is higher. 


14 times the excise duty leviable for the time beng om 
steel ingots produced in British India plus Rs. 11 per 
ton; or [0 per cent. ad valorem, whichever is higher. 

l4 times the excise duty leviahle for the time being: 
on steel ingots produced in British India plus Rs. 43. 
per ton. 


14 times the excise duty leviable for the time being on 
steel ingots produced in British India; or 10 per cent. 
ad valorem, whichever is higher, 

14 times the excise duty leviable for the time being om 
steel ingots produced in British India; or 20 per cent. 
ad valorem, whichever is higher. 


14 times the excise duty leviable for the time being or 
steel ingots produced in British India plus Rs. 10 per 
ton; or lOper cent ad valorem, whichever is higher. 

14 times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 3% 
per ton. 


14 times the excise duty leviable for the time being or 
steel ingots produced in British India plus 7 annas per 
cwt.; or 10 per cent. ad valorem, whichever is higher. 

1} times the excise duty leviable for the time being 
on steel ingots produced in British India plus Rs. 2-15-0: 
per cwt. 
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F. Gıbs, cotters, keys j 
(including tapered key 
bars), distance pieces and 
other fastenings for use 
with iron or steel sleepers— , f 
(1) of British manufac- 14 itmes the excise duty leviable for the time being om 
ture, steel ingots produced in British India pius 7 annas per 
cwt.; or 10 per cent. ad valorem, whichever is higher. 
(is) not of British manu- | 1+ times the excise duty leviable for the time being 
facture. on steel ingots produced in British India plus Rs. 2-15-0 
7 per cwt.” 
14. Item. No. 151 and item No. 152 shall be omitted. 
15. For [tem No. 153 the following item shall be substituted, namely :— 
“153, IRON or STEEL STRUCTURES, 
fabricated partially or who's 
ly, not otherwise speci- 
fed, if made mainly or 
wholly of iron or steel bars, 
sections, plates or sheets 
for the construction of buil- 
dings, bridges, tanks, well 
curbs, trestles, towers and 
similar structures or for 
parts thereof, but not 
including builder’s hard- 
ware (see Item No. 185) or 
anv of the articles specified 
in Item No. 59-A, 59-D, 64, 
87, 182 or 230— 1¢ times the excise duty leviable forthe time being 
(i) of British manufac-| on steel ingots produced in British India plus Rs. 40 
ture. per ton. 
(ii) notof British manu- 14 times the excise duty Ieviable for the time being 
facture. on steel ingots produccd in British India plus Rs. 40 
J per ton.” 
16. For Item No. 154 the following irem shall be substituted, namely :— 
“514; STEEL, tinplates and tinned 
sheets luding tin taggers 
and cuttings of such plates, 
sheets or taggers— 
(i) of British manufac-| 14 times the excise duty leviable for the time being 
ture. on steel ingots produced in British Inda plus Rs. 38 
per ton. 
(ii) not of British manu-| 14 times the excise duty leviable for the time being 
facture. on steel ingots produced in British India plus Rs. 59 
per ton.” 
17, For Item No. 235 the following item shall be substituted, namely :— 
«235| Iron AttLoys, vts.,{ dd valorem.) 2Q0percent. .. 10 per cent Rig 
ferro-manganese fer- 
ro-silicon, ferro-chro- 
me, spiegeleisen and 
the like as commonly 
used for steel making. 
Iron, pig. 
Iron rice bowls. 
18. In Item No. 236, in the second column,— 


stitute 


(a) the seventh and eighth entries shall be omitted ; 


(°) in the ninth entry, for the word “FENCING-Wi1RE” the word “wwe” shall be sub- 


and 
(c) the following entry shall be added, namely :—“CAST IRON PLATES.” 


19. Item No. 236A shall be omitted. 
20. For Item No. 237 the following item shall be substituted, namely :— 


237 STEEL INGOTS. ad valorem. | The excise duty; The excise duty 
TRON OR STEEL blooms, leviable for the |leviable for the time 
billets and slabs, provi- time being on steel |being on steel ingots 
ded that no piece less ingots produced in |producedin British 
than 14 inches square British India or 20 |India; or 10 per 
or thick shall be per cent. ad valo- |cent. ad valorem, 
included in this item. rem, whichever is |whichever is higher. 


higher. 


sy 
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THE INDIAN TARIFF ACT, 1934. 


Act No, XXXII or 1934. 
[Sth September, 1934. 
An Act to consolidate the law relating to customs duties. 


WHEREAS it is expedient to consolidate the law relating to customs duties 
on goods imported into or exported from British India by sea and to customs 
duties on goods imported into or exported from British India by land; It is 
hereby enacted as follows :— 


Short title, extent and 1. (1) This Act may be called Tae INDIAN TARIFF 
commencement. Act, 1934. 
(2) It extends to the whole of British India except the Chief Com- 
missionership of Aden. l 
(3) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 


2. (1) There shall be levied and collected in every port to which this Act 
Duties specified in applies, the duties specified in the First and Second 
Schedules to be levied. Schedules. 

(2) The Governor-General in Council may, by notification in the Gazette 
of India, fix, for the purpose of levying the said duties, tariff values of any 
articles enumerated, either specifically or under general headings, in the said 
Schedules as chargeable with duty ad valorem and may alter any tariff values 
for the time being in force. 

(3) Different tariff values may be fixed for different classes or descrip- 
tions of the same article. 

(4) Nothing in this Act shall authorize the levy of customs duties on any 
article carried from one customs port in Rritish India ta another such nort 
except salt, opium and spirit. 


3, (1) Where in respect of any article a preferential rate of revenue duty 
. is specified in the First Schedule if the article is the 
Ley oi un Balas © produce or manufacture of the United Kingdom or of 
poa pa P opened. a British Colony, the duty to be levied and collected 
shall be at the standard rate, unless the article is the 
produce or manufacture of the United Kingdom or of a British Colony and the 
article is determined, in accordance with rules made under sub-section (2), to 
be such produce or manufacture. 
(2) The Governor-General in Council may, by notification in the Gazette 
of India, make rules— 
(a) for determining if any article is the produce or manufacture of the 
United Kingdom or a British Colony; and 
(b) making provision in cases where at the time of importation proof is 
not forthcoming where required in accordance with. the rules made under clause 
(a) that any article is the produce or manufacture of the United Kingdom or a 
British Colony— 
(i) whereby duty may be levied at the standard rate and a refund given 
ofthe extra duty paid, if such proof is produced within a prescribed period, 


and 

(ii) whereby duty may be accepted provisionally at the preferential rate 
on execution of a bond for the payment of the balance of duty if such proof is 
not produced within the prescribed period, and for the recovery of any balance 
-due after the expiry of the prescribed period as if such balance were duty 
short levied within the meaning of section 39 of the Sea Customs Act, 1878. 
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(3) For the purposes of this section and of the First Schedule, the 
expression “United Kingdom” means the United Kingdom of Great Britain and 
Northern Ireland, and the expression “British Colony” includes a British 
Protectorate and any of the Mandated Territories of Tanganyika, the Came- 
rooms under British Mandate and Togoland under British Mandate. 


4, (1) Where, in respect of any article chargeable under the First 

Schedule with a duty characterized in the third 

et bee PRR or acre column thereof as protective, the Governor-General 

protective duties. in Council is satisfied, after such inquiry as he thinks 

necessary, that such duty has become ineffective or 

excessive for the purpose of securing the protection intended to be afforded by 

it to a similar article manufactured in India, he may, by notification in the 

Gasetle of India, increase or 1educe such duty to such extent as he thinks 

necessary either generally or in respect of such article when imported from or 
manufactured in any country or countries specified in the notification: 


Provided that the duty leviable on any such article shall in no case be 
less than the duty leviable on a like article of British manufacture. 

(2) The Governor-General in Council may, by notification in the 
Gazette of India, prescribe the conditions subject to which articles shall be 
deemed to be of British manufacture for the purposes of this section and of the 
First Schedule, 


5. Where a customs duty at any rate prescribed by or under this Act or 
Duties on imports and any other law for the time being in force is leviable on 
exports by land. any article when imported into, or on any article 
when exported from, a port in British India, the Governor-General in Council 
may, by notification in the Gazette of India, direct that a duty of customs at the 
like rate shall be leviable on any such article when imported or exported, as the 
case may be, by land from or to any territory outside British India, which he 
may, by a like notification, declare to be foreign territory for the purposes of 
this section. 
6. (1) Salt, opium and spirit imported from any port in British India and 
protected by the certificate of any officer empowered 
Duty on salt, opium and jn that behalf by the Governor-General in Council or 
spirit, when protected by a g ; 
EL T FEEN the Local Government, are chargeable with only the 
amount, if any, by which the duty leviable thereon 
under the First Schedule exceeds the duty shown by such certificate to have been 
already paid in respect thereof. 


(2) The amount, if any, paid to the Government as the price of such 
salt or opium is not duty within the meaning of this section. 


(3) Nothing in this section applies to spirit which is exported under 
bond for excise duty from one customs-port to another customs-port under the 
provisions of Chapter XIV of the Sea Customs Act, 1878. 


7. So far as regards the Presidency of Fort Saint George, the unrepealed 

a ~ provisions of the Madras Inland Customs Act, 1844, 

od aE r thie and so far as regards the Presidency of Bombay, the 

oe aa as to canes and unrepealed provisions of the Bombay Land-customs 

Act, 1857, relating to the levy of duties and to dutia- 

ble goods, shall, mutatis mutandis, apply to duties levied and goods liable to 
duty under or by virtue of section 5 


8. (1) Where any countiy, dependency or colony pays or bestows, directly 
Additional import duty or indirectly, any bounty or grant upon the produc- 
on bounty-fed articles. tion therein or the exportation therefrom of any 
article and the article is chargeable with duty under the provisions of this Act, 
then, upon the importation of any such article into British India, whether the 
same is imported directly from the country of production or otherwise, and 
whether it is imported in the same condition as when exported from the country 
17 
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of production or has been changed in condition by manufacture or otherwise, 
the Governor-General in Council may, by notification in the Gasette of India, 
impose an additional duty equal to the net amount of such bounty or grant, 
however the same be paid or bestowed. 


(2) The net amount of any such bounty or grant as aforesaid shall be, from 
time to time, ascertained, determined and declared by the Governor-General 
in Council, and the Governor-General in Council may, by notification in the 
Gaseite of India, make rules for the identification of such articles and for the 
assessment aud collection of any additional duty imposed upon the importation 
thereof under sub-section (1). 


9. (1) Where the rate of duty or other taxation imposed in any country, 
Special import duty on dependency or colony upon sugar not produced there- 
sugar in certain cases. in exceeds the rate of duty or other taxation imposed 
upon sugar produced therein by more than the equivalent of six francs per one 
hundred kilogrammes in the case of refined sugar or five francs and fifty 
centimes per one hundred kilogrammes in the case of other sugar, then, upon 
the importation of auy sugar from such country, dependency or colony into 
British India, whether the same is imported directly from the country of 
production or otherwise, and whether it is imported in the same condition as 
when exported from the country of production or has been changed in condition 
by manufacture or otherwise, the Governor-General in Council may, by notifica- 
tion in the Gagetie of India, impose, in addition to any other duty or taxation 
imposed under this Act or any other law for the time being in force, a special 
duty not exceeding one moiety of such excess. 


(2) The Governor-General in Council may, from time to time, by 
general or special order, declare, for the purposes of sub-section (1) ,— 


(a) what articles or substances containing any saccharine matter shall 
be deemed to be “sugar” and what kinds of sugar shall be deemed to be “refined 
sugar’ or “other sugar,” respectively; and 


(b) what sums in the currency of British India shall be deemed to be 
the equivalent of “francs” and “centimes,” respetively, 


(3) The amount of the excess referred to in sub-section(1) shall be from 
time to time ascertained, determined and declared by the Governor-General in 
Council, and the Governor-General in Council may, by notificaiion in the 
Gazette of India, make rules for the identification of sugar and for the assess- 
ment and collection of any special duty imposed upon the importation thereof 
under sub-section (1). 


10. In the event of any duty of customs or excise on any article being 

imposed, increased, decreased or remitted after the 

Rea psy coon te making of any contract for the sale of such article 

ba he-addad or deducted: without stipulation as to the payment of duty where 

duty was not chargeable at the time of the making of 

the contract, or for the sale of such article ao where duty was chargea- 
ble at that time, — 


(a) if such imposition or increase so takes effect that the duty or 
increased duty, as the case may be, or any part thereof, is paid, the seller may 
add so much to the contract price as will be equivalent to the amount paid in 
respect of such duty or increased of duty, and he shall be entitled to be paid and 
to sue for and recover such addition, and 

(b) if such decrease or remission so takes effect that the decreased duty 
only or no duty, as the case may be, is paid, the purchaser may deduct so much 
from the contract price as will be equivalent to the decrease of duty or remitted 
duty, and he shall not be liable to pay, or be sued for, or in respect of, such 
deduction. 
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Drato oi moede «3 11. (1) When the duty specified for any. article 
duties and power of Gover- 11 the First Schedule is characterized as protective in 
nor-General in Council to the third column of that Schedule, that duty shall 
modify or remit certain have effect only up to the date, if any, specified in 
duties. - the seventh column of that Schedule. Í 


(2) If, after such inquiry as he thinks necessary, the Governor-General 
in Council is of opinion that the duty specified in the First Schedule in respect 
of wheat has become unnecessary or excessive, he may, by notification in the 
Gazette of India, remit such duty or reduce it to such extent as he thinks fit. 


(3) If, after such inquiry as he thinks necessary, the Governor-General 
in Council is of opinion that the duty specified in the First Schedule in respect 
of wheat flour is excessive, he may, by notification in the Gazette of India, 
reduce such duty to such extent as he thinks fit, but not so as to make it lower 
than an ad valorem duty of twenty per cent 


_Power to cancel notifica- 12. All notifications published under this Act may 
tions. be cancelled by the authority publishing the same. 
13. (1) The Acts mentioned in the Third Schedule 
Repeals. are repealed to the extent specified therein. 


(2) All notifications published and all rules and orders made,.or deemed 
to have been made, under any of those Acts and in force immediately before 
the commencement of this Act shall, so faras they are consistent herewith, be 
deemed to have been, respectively, published and made under this Act, and all 
references made, or deemed to be made, to the Indian Tariff Act, 1894, in Acts 
or Regulations passed before the commencement of this Act shall be deemed to 
be made to this Act. 


THE FIRST SCHEDULE IMPORT TARIFF. 





d'S 
Preferential rate of duty | 8, uw 
It if the articlesis the pro- | 44 
em N PERTE Nature of | Standard | duce or manufacture of | 3 
ee AmE OF A EMCIC duty. rate of duty. | —-————-—* -=| 8 i 
The United | A British | FES 
Kingdom. Colony. 5 2v 
Zo a a ee aE ca eee oe 
ae SECTION I. `’ 
LIVE ANIMALS AND PRODUCTS OF THE ANIMAL KINGDOM. 
1 ANIMALS, living, all a Frec na y - n 
sorts, À 
2 Bacon and HAM, not [Revenue .. |25 per cent. ie rs 
canned or bottled. ad valorem. 
3 Fisu,-not otherwise |Revenue .. |25 per cent. i sa 
specified. ad valorem. 
3 (1) |Fisu, salted, wet .. |Revenue .. [Such rate 
or rates of 
duty not exceeding one rupee per Indian maund 
of 82-3 lb. avoirdupois weight as the Governor- 
General in Council may, by notification in the 
Gasetie of India, from time to time prescribe, 
plus 64 per cent. ad valorem. i f ; 
3 (2) Frs, salted, dry .. Preferential (Rs. 3-8 per e Rs. 1-8 per N 
revenue. cwt, cwt. - 
3 (3) |Fisu, unsalted, dry.. |Preferential 30 per cent. T 20 per cent. i 
revente. ad valorem. ad valorem. 
3 (4) |Frsu{maws, inclu- |Revenue .. |25 per cent. a 
ding singally and ad valorem. 
sozille and shark- 
fins. 


NE 
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Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The United 


Kingdom, 


20 per cent, 
ad valorem, 


20 per cent. 
ad valorem. 





cara, 


Colony. 


A. British 


20 per cent. 
ad valorem. 


20 per cent. 
ad valorem 


20 per cent. 
ad valorem. 


25 per cent. 
ad valorem, 


20 per cent. 
ad valorem. 
Three annas 
per pound, 


374 per cent. 
ad valorem. 


224 per cent. 
ad valorem. 
374 per cent. 
ad valorem. 
20_per cent. 
ad valorem, 
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Item : Nature of | Standard 
nuni Name oí article. duty. fate of duty 
4 BUTTER, CHEESE and Revenue 25 per cent. 
GHEE. ad valorem, 
4 (1) MIK, condensed or |Preferential |30 per cent. 
preserved, inclu- | revenue. ad valorem. 
ding milk cream. j 
5 CorAL, unprepared.. |Revenue 25 per cent. 
ad valorem. 
5 (1) |Cowris and SHELLs, |Revenue 25 per cent, 
ad valorem, 
5 (2) \Ivory, unmanufac- |Preferential |30 per cent. 
tured. revenue. ad valorem. 
SECTION II. 
PRODUCTS OF THE VEGETABLE KINGDOM. 
6 PLants, living, not Free 
otherwise speci- 
fed. 
6 (1) [RUBBERS STUMPS Free A 
7 VEGETABLES, all sorts, |Preferential |30 per cent, 
fresh, dried, salted | revenue. | ad valorem. 
or preserved, not 
otherwise specified 
8 Fruits, all sorts, |Preferential |30 per cent. 
fresh, dried, salted | revenue. ad valorem. 
or preserved, not 
otherwise specified 
8 (1) |CurRANTS .. [Revenue Re. 1-4 per 
cwt. 
9 CoFFEE not otherwise |Preferential |25 per cent, 
specified. revenue. | ad valorem, 
plus one 
anna per 
pound, 
9 (1) |Co¥FFEE, canned or /Preferential |30 per cent. 
bottled. revenue. fad valorem. 
9 (2) |TEA Preferential |Five annas 
revenue, per pound. 
9 (3) |The following 
SPICES, namely :— 
_Cardamoms, cas- 
sia, cinnamon, 
cloves, nutmegs and 
pepper— 
(a) Unground Preferential | 45 per cent. 
revenue. ad valorem, 
(6) Ground Revenue 374 per cent. 
ad valorem, 
9 (4) |The following 
UNGROUND SPICES, 
namely :— 
Chillies, ginger and {Preferential |30 per cent. 
mace. revenue. ad valorem. 
9 (5) |BETELNUTS Preferential 145 per cent. 
revenue, ad valorem. 
9 (6) | VANILLA BEANS Preferential |30 per cent. 
revenue. | ad valorem. 
10 GRAIN and PULSE, a Free 


—_—_—_—_—_———— a e g e 


not otherwise 
specified, including 
broken grains 
and pulse, but ex- 
cluding flour. 


tective rates of 


duty. 


Duration of pro- 
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Preferential rate of duty |53 

lieu if the article is the pro- |w Š 

in: Womeor ariel: Ma of | Standard ! duce or manufacture of |2 > 

ber: uty. rate of duty,  —-————-—— —— © > 

The United | A British |P% 

Kingdom. Colony. A” y 

10 (1) |Waeat Protective.. |Rs. 2 per es 3 March 
cwt. 31, 

1935, 

11 Foor not otherwise |Revenue .. |25 per cent. 
specified. ad valorem. E 

11 (1) | WHEAT FLOUR .. |Protective.. |Rs. 2-8 per x es March 

cwt. ol; 

11 (2) |SAGO FLOUR Gi 4s Free ; es si 

11 (3) [Saco and Tapioca .. {Preferentiat |30 per cent. 20 per cent.| |. 

revenue. ad valorem ad valorem. 

11 (4) |StarcH and FARINA. |Revenue 15 per cent. 

ad valorem. 

12 SEEDS, all sorts not |Revenue 25 per cent. 
otherwise specified ad valorem. 

12 (1) |OmsEEDS imported ee Free 
into British India 
by sea from the 
territories of any 
Prince or Chief in 
India. 

12 (2) (Orsrens, non-essen- |Preferential {30 per cont. 20 per cent. | ., 
tial, all sorts not revenue. ad valorem. ad valorem. 
otherwise speci- 
fied, including 
copra or coconut 
kernel. 

12 (3) |RUBBER SEEDS . = Free 7 ii y re 

12 (4) |Hoprs ve . Free ; . 

12 (5) |Fopprr, BRAN and |Revenue 2ł per cent. 

POLLARDS. ad valorem. 
13 Dyrrnce and TAN- |Revenue 25 per cent. 
NING SUBSTANCES, ad valorem. 
all sorts not other- 
wise specified. 
13 (1) |Bargs for tanning.. ss Free 
CutcH and GAMBIER, |Preferential |30 per cent. 20 per cent. 
all sorts. revenue, ad valorem. ad valorem 
Gums, Resins and |Revenue 25 per cent. ve 
Lac, all sorts not ad valorem, 
otherwise specified 
Gums, Arabic, Ben- )Preferential |30 per cent. 20 per cent. 
jamin (ras_and| revenue. | ad valorem. ad valorem 
cowrie) and Dam- 
MER (including 
unrefined batu) 
and rosin. 
Stick or SEED LAc.. ak Free ie .. . 
OPIUM Revenue Rs. 30 per T . 
seer of 80 
tolas or 184 
per cent. ad 
valorem, 
whichever 
is higher. 
CINCHONA BARK .. P Free : .- .: 
CANES and RATTANS. |Revenue 25 per cent. a . 
ad valorem. 
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-=-= - -SECTION III. =- ==- - 
FATTY SUBSTANCES, GREASES, OILS AND PRODUCTS OF THEIR 
DECOMPOSITION; PREPARED ALIMENTARY FATS; WAXES OF 
ANIMAL OR VEGETABLE ORIGIN. 
OV 
Preferential rate of duty |83 

Ten if the article is the pro- H a 

num- Name of article. ve of | Standard | (8ce oF manuaciiie o: Bo D 

ber. ee rate of duty. |” fg Pe 

The United | A British |S Ou 
Kingdom. Colony. a2 

15 All sorts of STEA- (Revenue .. ,25 per cent. 7 s 

: RINE, WAX, GREASE ad valorem. 
and ANIMAL FAT 
not otherwise 
specified. 

15, (1) |Larp, not canned or |/Revenue .. |25 per cent. oe 
bottled. ad valorem. 

15 (2) |[BEsswax Preferential |30 per cent. 20 per cent. 

revenue. ad valorem, ad valorem. 
3) [TALLOW oe gi Free ea P 
15 A FISH om including |Preferential |30 per cent. |20 per cent. 
whale oil not] revenue. ad valorem. | ad valorem. 
otherwise speci- 
fied. 

15 (5) |FisH om and whale |Revenue .. |Rs. 10 per 
oil, hardened or cwt. 
hydrogenated. 

15.(6) |VEGETABLE” Non- |Preferential |35 per cent. |25 per cent. |25 per cent. 
ESSENTIAL OILS not | revenue. ad valorem. | ad valorem. | ad valorem, 
otherwise speci- 
fied. 

15 (7) |The following Vece- |Preferential |35 per cent. 25 per cent. 

TABLE NON-ESSEN- | revenue. ad valorem. ad valorem. 
TIAL OILS, namely, 
coconut, ground- 2 
nut and linseed. 
15 (8) |All sorts of ANisraL |Revenue 25 per cent. 
OILs not otherwise ad valorem. 
specified. 
SECTION IV, 
PRODUCTS OF FOOD-PREPARING INDUSTRIES: BEVERAGES, 
ALCOHOLIC LIQUORS AND VINEGARS; TOBACCO, 

16 Canned or bottled Revenue per cent. 35 
Bacon, HAM and ad valorem. 

LARD, 

16 (1) |Frisu, canned Preferential |30 per cent. |20 per cent. |20 per cent | .. 

revenue. ad valorem. | ad valorem. | ad valorem. 

16 (2) |IsINGLASsS, canned or |Revenue .. |25 per cent. = o 
bottled. ad valorem 

17 SUGAR excluding |Protective.. |Rs. 9-1 per March 
confectionery. cwt. 31 

1938. 

17 (1) |Mo.asses Revenue .. |3lł per cent. pe 

ad valorem. 

17 (2) |CoNFECTIONERY Preferential |50 per cent. |40 per cent. 

revenue. ad valorem. | ad valorem, 
17 (3) |SUGAR-CANDY Revenue Rs. 10-8 per 
cwt. 

18 Cocoa and cHoco- |Preferential {30 per cent. |20 per cent. i 
LATE other than revenue. |advalorem. | ad valorem. 
confectionery, 

19 BISCUITS, CAKES, and |Revenue 25 per cent. i 


farinaceous and 
patent foods, can- 
_ned or bottled, 









ad galorem. 
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r 
‘ 

i 

+ 

+ 


Item 





Preferential rate of daty 
1f the article is the pro- 
duce or manufacture of 





. Nature of Standard 

hee Name of article. duty. rate of duty. |—- 

The United 
Kingdom. 

20 VEGETABTE PRODUCT, | revenue. |25 per cent. 
jams, jellies, pick- ad valorem. 
les, chutnies, 
sauces and condi- 
ments, canned or 
bottled. 

20 (1) |Frurr Juices Preferential |30 per cent. |20 per cent 

revenue. ad valorem. | ad valorem. 

20 (2) |Fruits and Vece- |Preferential |30 per cent. |20 per cent. 
TABLES, canned or | revenue. ad valorem, | ad valorem. 
bottled. 

21 CANNED or BorTLeD |Preferential 30 per cent. |20 per cent. 
Provisions, not| revenue. ad valorem, | ad valorein. 
otherwise speci- 
fied. 

21 (1) [Provisions and OIL- |Revenue 25 per cent, 

MAN’S STORES AND ad valorem. 
GROCERIES, all sorts 

not otherwise 

specified. 

21 (2) |All sorts of Foop not |Revenue 25 per cent. 
otherwise specified ad valoren. 

22 All sorts of DRINK |Revenue 25 per cent. 
not otherwise ad valorem. 
specified. 

22 (1) |ALE and BEER— 

(a) In barrels or |Preferential |Re. 1-2 per |Fourteenan- 
other containers | revenue. Imperial nas per Im- 
containing 27 oz. gallon. perial gal- 
or more. lon. 

(b) In bottles con- {Preferential [Three annas [Two annas 
taining less than27 | revenue. | per bottle. |and four 
oz. but not less pies per 
than 20 oz. bottle. 

(c) In bottles con- |Preferential }One anna |One anna 
taining less than | revenue. and six pies | and two 
134 oz but not less per bottle. pies per 
than 10 oz. bottle. 

(d) In bottles con- |Preferential Nine pies |Seven pies 
taining lessthan 6% | revenue. | per bottle. | per bottle. 
oz. but not less 
than 5 oz. 

(e) In other con- |Preferential |Re. 1-8 per |Re. 1-2-8 per 
tainers. revenue. Imperial Imperial 

gallon. gallon. 

22 (2) |PoRTER, CIDER and 
other FERMENTED 
LIQUORS except ale 
and beer— 

(a) In barrels or |Revenue Fifteen an- 
other containers nas per Im- 
containing 27 oz. perial gal- 
or more. lon. 

(b) In bottles con- |Revenue Two annas 
taining less than 27 and six pies 
oz. not but less per bottle. 
than 20 oz. 

(c) In bottles con- [Revenue .. |One anna ad 
taining less than and three 
134 oz. but not less pies per 
than 10 oz. bottle. 


ne 


a mA en 
— 


A British 
Colony. 


20 per cent. 
ad valorem. 
20 per cent. 
ad valorem. 


rates 


of duty. 


Duration of pro 
tective 


ge e e G 
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Item 
num- 
ber. 
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Nature of Standard 


Name of article. 


22 (2) |PorTER, etc.—contd. 


22 (3) 


22 (4) 


22 (5) 





(d) In bottles con- |Revenue Seven and 


taining less than half pies 
62 oz. but not less per bolti, 
than 5 oz. 

(e) In other con- |Revenue .. |Re. 1-4 per 
tainers. Imperia 

gallon. | 

WINES not contain- 
ing more than 42 
per cent. of proof 
spirit— 

(a) Champagne and |Revenue Rs. 13-2 per 
other sparkling Imperial 
wines, gallon. 

(b) Other sorts .. [Revenue Rs. 7-8 per 
Imperial 
gallon. 

SPIRITS (other than 
denatured spirit) — 

(a) Brandy, gin, [Revenue .. |Rs. 37-8 per 
whisky and other Imperial 
sorts of spirits not gallon of 
otherwise specified the strength 


including wines of London 
containing more proof. 
than 42 per cent. of 
proof spirit. 
(b) Liquours, cor- 
dials, mixturesand 
other preparations 
containing spirit 


not otherwise 
specified— 

(t) entered in sucha [Revenue .. |Rs. 50 per 
manner as to indi- Imperial 
cate that the stre- gallon. 
ngth is not to be 
tested. 

(11) not so entered.. |Revenue Rs. 37-8 per 
Imperial 
gallon of 
the strength 
of London 
proof. 


Provided that— 

(a) the duty on any 
artıcle included ın tbis item shallin no case be 
less than the duty which would be charged if 
the aritcle were liable to a duty of 25 per cent, 
ad valorem; 

(b) where the unit of assessment is the Imperial 
gallon of the strength of London proof, the 
duty shall be increased or reduced in propor- 
tion as the strength is greater or less than 
London proof. 

SPRITS— 

(a) Bitters— i 
(i) entered in such a |Preferential |Rs. 50 per 

manner as toindi-| revenue. Imperial 
cate that the stre- gallon. 
ngth is not to be 
tested. 


Preferential rate of duty 
if the article is the pro- 

duce or manufacture of 
duty, rate of duty. |— 


P 
ta 
(an 
t 
(e) 
=) 
le 
—) 
E 
a 
A 
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n 
= 
S 


A British 
Colony. 
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Item 
rum- 
ber. 


Name of article. 


22 (5) 'Sprrirs—contd. 
(ti) not so entered.. 


(b) Drugsand medi- 
cines containing 
spirit— 

(4) entered in such a 
manner as to indi- 
cate that the stre- 
ngth is not to be 
tested. 


(ii) not so entered.. 


(c) Perfumed spirits 


(b) Rum oe 


Provided that— 


INDIAN TARIFF ACT. 


Nature of 
duty. 


Preferential 
revenue. 


Preferential 
revenue. 


Preferential 
revenue. 


Preferential 
revenue. 


Preferential 
revenue. 


Standard 


rate of duty. |—- 


Rs, 37-8 per 
Imperial 
gallon of 
the strength 
of London 
proof. 


Rs. 40 


er |Rs. 





Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 
-A 






SN 


The United | A British 
| Colony. 


Kingdom. 


36 per 


Imperial |Imperial 


gallon, 


Rs, 


29 per |Rs. 


gallon. 


26 per 


Imperial |Imperial 


gallon 


of | gallon 


of 


the strength | the strength 
of London | of London 


proof, 


proof. 


Rs. 60 per |Rs. 52-8 per 
Imperial |Imperial 


gallon. 


Rs 37-8 per 
Imperial 
gallon of 
the strength 
of London 
proof. 


, (a) on any article chargeable under this item 
with the lower rate of duty, the duty levied 
shall in no case be less than 20 per cent. ad 
valorem and on any article chargeable under 
this item with the higher rate of duty, the 
duty levied shall in no case be less than 30 
per cent. ad valoren. 

(b) where the unit of assessment is the Im- 
perial gallon of the strength of London 
proof, the duty shall be increased or re- 
duced in proportion as the strength is 
greater or less than London proof. 


22 (6) |DENATURED SPIRIT.. |Revenue 9} per cent. 
ad valorem. 
22 (7) | VINEGAR in casks .. [Revenue 2% per cent. 
ad valorem, 
23 OILCAKES Revenue .. e er cent. 
valorem, 
24 Tosacco, manufac- |Revenue Rs. 3-12 per 

tured, not other- lb. 

wise specified. 

24 (1) |Cicars Revenue 11254 per 


ee a a a 


cent. ad va- 
lorem. 


gallon. 


a | | 


Rs, 33-12 per 
Imperial 
gallon of 
the strength 
of London 
proof. 


Rs. 36 per 
Imperial 
gallon. 


Rs. 26 per 
Imperial 
gallon of 
the strength 
of London 
proof, 


Rs. 33-12 per 
Imperial 
gallon of 
the strength 
of London 
proof, 






pe 
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Preferential rate of duty 
liem : i the article is the pro- 
. Nature of Standard uce or manufacture of 
num- Name of article. 
bee uty. rate of duty. | -———-—__*—____—- 


The United | A British 
Kingdom, Colony. 


Duration of 
protective rates 
of duty. 


24 (2) | CIGARETTES .. (Revenue .. (25 per cent. 
aad valorem 
and in ad- 
dition 
either Rs, 
8-2 per 
thousand 
or Rs, 3-4 
per Ib., 
whichever 
is higher. 

24 (3) |Topacco, unmanu- |Preferential |Rs. 3-4 per = Rs, 2-12 per 

factured. revenue, Ib. ib. 


SECTION V. 
MINERAL PRODUCTS. 


25 CHINA CLAY 7 re Free bs 4 D T 
25 (1) |SALT, excluding salt |Revenue .. |The rate at o ae af 


exempted under which ex- 

Item No. 25 (2). cise duty is 

for'the time 

being levi- 

able on salt 

manuf ac- 

tured in 

the place 

where the 

import 

takes place. 

25 (2) |SALT imported into s% Free : 
British India and 


previous sanction of the Governor-General in 
Council, for usein any process of manufacture; 
also salt imported into the port of Calcutta and 
issued with the sanction of the Government of 
Bengal to manufacturers of glazed stoneware; 
also salt imported into any port in the provinces 
of Bengal, Bihar and Orissa and issued, in 
accordance with rules made with the previous 
sanction of the Governor-General in Council, for 
use in curing fish in those provinces. 
25 (3) « The following BUI- (Revenue .. ,25 per cent. T . 
DING and ENGI- ad valoren., 
NEERING MATE- 
ay. 
25 (4) |CEMENT not other- |Preferential |30 per cent. |20 per cent. 


RIALS, namely, 


issued, in accordance with rules made with the 
chalk, lime and 


wise specified. revenue. ad valorem. valorem, 
25 (5) |PorTLAND CEMENT |Preferential |Rs. 18-4 per |Rs, 13-12 per 
a excluding white | revenue. ton. ton. 
Portland cement. 
25 (6) |STONE prepared as af Free 
for road metalling 
25 (7) |MARBLE and sTONE |Revenue .. |25 per cent. 
not otherwise spe- ad valorem. 
cified. 
26 METALLIC Ores, all ae Free 
sorts except ochres 
and other pigment 
ores. | k 


-l 
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ti 
Preferential rate of duty E 
Item if the article is the pro- | wo 
num- Name of article. Nature of Standard duce or manufacture of | Cn > 
ber. duty. rate of duty, |— aloe os 
The United | A British | PË 
Kingdom. Colony. A 2 
27 CoaL, CoKE and PAT- |Revenue Ten annas 
E NT FUEL. per ton. 7 
27 (1) |AsPHALT Se ras 25 a cent. 15 per cent. | .. 
nue. ad ualorem. 
27 (2) |Pircu and TAR Revenue 25 per cent, ee he oor as 
ad valorem. 
27 (3) |All sorts of MINERAL |Revenue 25 per cent. . . 
Ors not otherwise ad valores. 
specified. 
27 (4) |KEROSENE; also any |Revenue Three annas T 
MINERAL OIL other and nine 
than kerosene and pies per im- 7 
motor spirit which erial gal- 
has its flashing on. 
point below one 
hundred degrees 
of Fahrenheit’s 
thermometer by 
‘ Abel’s close test. 
27 (5) |Mrwerat OL, not |Revenue Three annas oe 
included in item and nine 
No. 27 (4) or item pies per 
No. 27 (6) which Imperial 
is suitable for use gallon. 
as an illuminant in 
wick lamps. 
27 (6) Motor SPIRIT Revenue Ten annas ia 
per Imperi- 
al gallon. 
27 (7) |MINERAL OIL— 
(a) which has its /Revenue Rs. 15-10 per oe 
flashing point at ton. 
or above two hun- 
dred degrees of 
Fahrenheit’s ther- 
mometer, and is 
ordinarily used for 
the batching of 
jute or other fibre; 
(b) which has its |Revenue 124 per cent. . . 
ad valorem. ' 





27 (8) (LUBRICATING 


flashing point at 


that is, oil suchas 
is not ordinarily 
used for any other 
purpose than lub- 
rication, excluding 
any mineral oil 
which has its flash- 
ing point below 
two hundred deg- 
rees of the Fahren- 
heit’s thermometer 
by Abel’s close test. 


Tevenue. 


or above one hundred and fifty degrees of 
Fahrenheit’s thermometer, 1s not suitable for 
use as anilluminant in wick lamps, and is such 
as is not ordinarily used except as fuel or for 
some sanitary or hygienic purposes. 


On, (Preferential (Two annas [Six pies per 
Imperial 


and six pies 
per Imperi- 
al gallon. 





gallon. 


| 


| 


ant 


SECTION VI. 


CHEMICAL AND PHARMACEUTICAL PRODUCTS; COLOURS AND 
VARNISHES; PERFUMERY; SOAP; CANDLES AND THE LIKE; GLUES AND 
GELATINES ; EXPLOSIVES; PERTILISERS. 
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naphathalene, potassium chlorate and potassium 
cyanide, bicarbonate of soda, borax, sodium 
silicate, arsenic, calcium carbide, glycerine, lead, 
magnesium and zinc compounds not otherwise 


specified, 

parilla and storax. 

28 (9) \SACCHARINE (except 
in tablets) and 


aloes, asafoetida, 


Revenue . 


cocaine, 


sarsa- 


ee 6-4 per 


such other substances as the Governor-General 
in Council may, by notification in the Gagette 
of Indra, declare to be of a like nature or use to 
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a) 
Yu 
Preferential rate of duty pan 
fee as ; TEE A the artıcle : the ee oD 
. ature o tandar uce or manufacture o ous 
hen. Name orarticle. duty. rate of duty. |— a — B i 
The United | A British |5 2° 
Kingdom. Colony. la 3 
28 CHEMICALS, DruGs |Preferential |30 per cent. (20 per cent. |20 per cent. 
and MEDICINES, all | revenue. ad valorem. | ad valorem. | ad valorem. 
sorts not other- i 
wise specified. 
28 (1) ,BreacHiInG PASTE ‘Free 
and bleaching 
powder. 
28 (2) |COPPERAS, green {Revenue 24 per cent, 
(ferrous sulphate) ad valorem. 
28 (3) |SULPHUR Free : 
28 (4) [Liguip GoLp for Preferential |25 per cent, 15 per. cent. 
glass making, revenue. ad valorem. | ad valorem. 
28 (5) |HEavy CHEMICALS, |Protective. |Re. 1-5 per ve March 
the following, cwt. or 25 31, 
namely :— per cent, ad 1939, 
Magnesium chlo- valorem, 
ride, whichev er 
is higher. 
28 (6) |The following CHE- 
MICALS, namely :— 
(a) Alum (ammonia |Revenue .. |25 per cent. 
alum, potash alum ad valorem 
and soda alum). or Re. 1-6 
per cwt. 
whichev e r 
is higher. 
(b) Magnesium sul- |Revenue 25 per cent. 
phate or hydrated ad valorem 
magnesium sul- or Re. 1-4 
phate. per cwt. 
whichev e t 
is higher. 
28 (7) \The following CHE- |Preferential |25 per cent, |15 per cent. o 
MICALS, namely, | revenue. ad valorem, | ad valorem. 
cadmimum sul- 
phide, cobaltoxide, 
selenium, uranium 
a and zinc 
28 (8) The following CHE- |Revenue 25 per cent, _ 
MICALS, Drucs and ad valorem. 
MEDICINES, namely, | 
acetic, carbolic, citric and oxalic acids, E 


OTS a: E. AE Lee 


i e 
’ 


eae ———— OES 
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wv” 
Preferential rate of duty HS 
Ttem N TE S the article ‘i the pro- 5 K 5 
. ature o tandar uce or manufacture of Ov 
el Name of article. duty. tate of dub, a ae È E 
The United | A British | 32° 
Kingdom. Colony. |AS 
aea es a ee 
28 (10) |SACCHARINE TABLETS |Revenue .. {18% per cent. a 
ad valorem 
or Rs. 6-4 


per pound 
of sacchari- 
ne contents, 


whichev er 

is higher, Š 

28 (11) |ALKALOMS OF OPIUM |Revenue .. |Rs. 30 per Ki a 
and their deriva- seer of 80 
tives. tolas or 18ł 


per cent. ad 
valorem 
whichever 


is higher. 
28 (12) | ALKALOIDS exiracted =P Free a T va i 
from CINCHONA 
Bark including 
Quinine and alka- 
| Joids derived from ý 
other sources 
which are chemi- 
cally identical 
with alkaloids ex- 
tracted from cin- 
chona bark. 
28 (13) |ANTI-PLAGUE SERUM = Free A bi se : 
28 (14) |Tomer REQUISITES {Preferential |30 per cent. 20 per cent. a . 
KA o hen wie spe- | revenue. ad valorem, | ad valorem. 
cified. 
29 CINEMA TOGRAPH {Preferential |25 per cent. 15 per cent. T 
Fiss not exposed | revenue. ad valorem. | ad valorem. 
29 (1) |CINEMATOGRAPH |Revenue .. |37} per cent. = T os 
FILMS, exposed, ad valorem. 
30 PAINTS, COLOURS |Preferential 130 per cent. |20 per cent. Sa ee 


and PAINTERS’ | revenue. ` | ad valorem, | ad valorem. 
MATERIALS, all 
sorts not other- 
wise specified, in- 
cluding paints, so- 
lutions and com- 
positions contain- 
ing dangerous pet- 
roleum within the 
meaning of the 
Indian Petroleum 


EE 


| 





Act, 1899. 
30 (1) [Dyes derived from |Revenue .. ,10 per cent. | = 
coal-tar, and coal- ad valorein, 


tar derivatives, 
used in any dyeing 
process. 

30 (2) |PAINTS, COLOURS and 
PAINTERS’ MATERI- 
ALS, the following 


namely :— 
(a) Red lead, gen- |Preferential |30 per cent. |20 per cent. T 7 
uine dry, genuine | revenue. ad valorem | ad valorem. 
moist and reduced or Rs. 4-12 
moist. per cwt., 


whichev er 
J is higher. 
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Gey 
: P the artıcle o the pro- |© 
tem uce or manufacture of |g 
i Nature of | Standard © 
bers Name of article. duty. rate of duty. |———- ———— 8 
The United | A British |3 
Kingdam. lony, |Q s 
a a a a a a a 
30 (2) PAINTS, COLOURS 
etc.—conld. 
(b) White lead gen- |Preferential |30 per cent. |20 per cent. 
uine dry. revenue. ad valorem | ad valorem. 
or Rs, 5-12 
per cwt., 
whichev er 
is higher. 
7 (c) Zinc white gen- |Preferential |30 per cent. |20 per cent. ; 
uine dry. revenue. ad valorem | ad valorem. 
or Rs. 6 per 
cwt., which- 
ever is 
higher. 
(d)Paints, other sorts 
coloured, moist— 
(t) in packing of 1 |Preferential |30 per cent. |20 per cent. 
lb. or over. revenue. ad valorem | ad valorem. 
or Rs. 8-8 
per cwt., 
j whichever 
is higher. 
(1t) in packing of 4 |Preferential |30 per cent. |20 per cent. či 
lb. and over but | revenue. ad valorem | ad valorem. 
less than 1 Ib. or Rs. 11-4 
per cwt., 
whichev er 
; is higher. 
(in) in packing + |Preferential |30 per cent. |20 per cent. <a 
Ib. and over but | revenue. ad valorem | ad valorem. 
less than 4 |b. or Rs. 17 
: per cwt, 
whichev er 
: is higher, 
(iv) in packing of |Preferential |30 per cent. 120 per cent. , i 
less than żŁ Ib. revenue. ad valorem | ad valorem. 
or Rs 24 
per cwt., 
whichever 
is higher. 
30 (3) | PAINTS, coLouRs and 
PAINTERS’ MATE- 
IALS, the follow- 
ing namely .— 
(a) Red lead, reduc--LRevenue ..-!25 per cent. 
ed dry. ad valorem 
or Rs. 4-12 
per cwt, 
whichever 
is higher. 
(5) White lead, [Revenue .. |25 per cent 
genuine moist, and ad valorem 
reduced dry or or Rs, 5-12 
moist. per cwt, 
whichev er 
is higher. 
(c) Zinc white, |Revenue 25 per cent. - 
genuine moist. ‘ ad valorem 
` or Rs. 6 
per cwt, 


Preferential rate of duty 


whichev er 
is higher, 
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-e eer ms eee lO 


rotective rates 


of duty. 
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Item 
num- 


Name of article. 
ber. : i 


p ae 
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Preferential rate of duty | ‘“ 2 
if the article is the pro- | © T s 
Natureof Standard duce or manufacture of z D 
duty. rate of duty.| «——.--— | EZY 
The United {“ A British | 32° 
Kingdom. Colony. |A £ 


P 


30 (3) |PAINTS, COLOURS and 

PAINTERS’ MATERI- 

ALS, the following, 
namely—contd. 

(d) Zinc white, re- 

duced dry or moist 


30 (4) |The following 
PAINTS, COLOURS 
and PAINTERS’ 
MATERIALS, namely 
barytes, turpentine, 
turpentine substi- 
tute, and varnish 
not containing 
dangerous petro- 
leum within the 
meaning of the 
Indian Petroleum 
Act, 1899 

PLUMBAGO and GRA- 
PHITE, 

PRINTERS’ INK 


LEAD PENCILS 


SLATE PENCILS 


NATURAL ESSENTIAL 
Oxs, all sorts not 
otherwise specified. 

The following 
NATURAL ESSENTI- 
AL Ors, namely, 
citronella, cinnam- 
on,and cinnamon 
leaf. 

The following 
NATURAL ESSEN- 
TIAL OLS, namely, 
almond, bergamot 
gajupatti, camphor 
cloves, cucalyptus, 


lavender, lemon, 
ottorose and pep- 
permint, 

31 (3) [ESSENTIAL OJES, syn- 
thetic. 

31 (4) |CAMPHOR 

31 (5) |PERF U NER Y, not 


otherwise specified. 
SoaP not otherwise 
specified. 


pee e e 





Revenue 25 per cent. 


is higher. 
25 per cent. 
aa valorem. 


Revenue 


Preferential| 30 per cent. 
revenue. ad valorem. 
Revenue ..| 10 per cent. 

ad valorem. 
Preferential| 30 per cent. 
revenue. ad valorem 


20 per cent. 
ad valore. 






20 per cent. 
ad valorem. 


er cent. 
valorem. 
Preferential| 30 per cent. 
revenue. ad valorem., 


Revenue 


20 per cent. 
ad valorem. 


Preferential| 30 per cent. 


20 per cent.| 20 per cent. i 





revenue. ad valorem.| ad valorem.) ad valorem. 
Revenue 25 per cent. 
valores, 


Preferential| 30 per cent.| 20 per cent. ey ; 


revenue. ad valoreim.| ad valores. 

Revenue 50 per cent. A T 
ad valorem. 

Revenue 25 per cent. ; ‘ 
ad valorem. 

Revenue 25 per cent. ; 2 


ad valorem. 
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V 
- Preferential rate of duty] ‘4 4 
en x el Suud H the article is the pro- | g “ 5 
: ture o tandar uce or manufacture of | o V 
num- Name of article. a Sas 
hoe duty. rate of duty. |-——_———--~————_—__--_, z gY 
. ggo 
Colony. Ao 
A 


32 (1) 


32 (2) 


34 (2) 


34 (3) 


34 (4) 


GLUE, 


SOAP, TOILET 


4 
a“ 


SOAP, HOUSEHOLD 
and LAUNDRY— 
(a) in plain bars of 
not less than one 
pound in weight. 
(b) other sorts 


PoLIsHES and com- 
positions. 
CANDLES 


GLUE, not otherwise 
specified. 

clarified 

liquid. 


GUNPOWDER for can- 
nons, rifles, guns, 
pistols and sport- 
ing purposes. 

EXPLOSIVES, namely, 
blasting n- 

powder, 

blasting roburite, 


fuze. 


Preferential 


reyenue. 


Revenue 


Revenue 
Revenue 


Revenue 


Preferential 
revenue. 
Revenue 


Revenue 


Revenue 


gu 
blasting gelatine, blastin 
blasting 
other sorts, including detonators and 


FmewogKS specially |Revenue 


prepared as danger 
or distress lights 


for the use of 
ships. 

FIREWORKS, not 
otherwise speci- 
fied. 


MATCHES, undipped 
splints and ven- 
eers— 

a) Matches— 

tf In boxes 
ooklets , contain- 
ing onan average 
not more than 40 
matches. 


Revenue 


or (Protective. 


tonite, 









35 per cent. |25 per cent. 


ad valorem 
or Rs. 
per cwt., 
whichever 
is higher. 


Rs. 6-8 per 
cwt. 
25 per cent. 
ad valorem. 
25 per ceni. 
ad valorem. 


30 per cent. 
ad valoren. 
10 per cent. 
ad valorem. 


50 per cent. 
ad valorem, 


25 per cent. 
ad valorem. 
dynamite, 
and all 
blasting 


25 per cent. 
ad valorem, 


50 per cent. 
ad valorem, 


The rate at 
which ex- 
cise duty is 
for the time 
being levia- 
ble on such 
matches 
mantufactu- 
redin Bri- 
tish Jndia 
plus 
annas 
gross 
boxes 
booklets. 


ten 
per 
of 


or 


ad valorem. i B 
20 

20 per cent. a i 

ad valoren, 
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= 
A 
Gn 


Duration of 
protective rat 


Item 
num- Name of article. 
ber. 


Nature of 
duty. 


Standard 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 
rate of duty. |--A 


_ The United 





of duty. 


34 (4) |MatcHeEs, undipped 
splints and 
veneers—Cont. 

(2) In boxes or 
booklets contain- 
ing on an average 
more than 40 but 
not more than 60 


matches. 


el R aaa, | 


©) In boxes or 

ooklets contain- 
ing onan average 
more than 60 but 
not more than 
matches. 


(4) All other mat- 
ches, 


(b) Undipped splints 
such as are ordi- 
narily used for 
match-making. 


(c) Veneers suchas 
are ordinarily used 
for making boxes, 
including boxes 
and parts of boxes 
made of such 
veneers. 


19 


Protective. 


Protective. 


Protective. 


Protective. 


Protective. 


The rate at 
which ex- 
cise duty is 
for the time 
being levia- 
ble on such 
matches 
mantutactu- 
red in Bri- 
tish India 
plus fifteen 
annas per 
gross of 
boxes or 
booklets. 


The rate at 
which ex- 
cise duty is 
for the time 
being levia- 
ble on such 
matches 
manufactu- 
redin Bri- 
tish India 
plus Re. 1-4 
per gross 
of boxes or 
booklets. 
The rate at 
which ex- 
cise duty is 
for the time 
being levia- 
ble on such 
matches 
manufactu- 
red in Bri- 
tish India 
plus one pie 
for every 
48 matches 
or fraction 
thereof. 
Five annas 
and seven 
and a half 
pies per Ib. 


Seven annas 
and six pies 
per Ib. 
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Preferential rate of duty. [4 = 
Item if the article is the pro- = Ha 
keea Nameoraride Ae of Siandard duce or manufacture of 2 2 5 
ber, aes rate of duty. | ; “ME Bia 
` ; The United | A British |38 9 
i Kingdom, Colony. |A 3 
35 MANURES, all sorts, ae Free ; 
including animal 
bones and the following chemical manures :- 
Basic slag, nitrate of ammonia, nitrate of 
soda, muriate of potash, sulphate of am- 
monia, sulphate of potash, kainit salts, 
carbo lime, urea, nitrate of lime, calcium 
cyanamide, ammonium phosphates, mineral 
phosphates and mineral superphosphates. 
SECTION VII. 
HIDES, SKINS, LEATHER, FUR SKINS AND MANUFACTURES 
OF THESE MATERIALS. 
36 Hes and skins not [Revenue .. {25 per cent. fe 
otherwise speci- ad valorem. 
fied. 
36 (1) | Hmes and sKINS, si Free 
RAW Or SALTED, 
36 (2) |Sxins (other than |Preferential |30 per cent. |20 per cent. D s 
FUR SKINS), TAN- | revenue. ad valorem, | ad valorem. 
NED or DRESSED, 
and unwrought ` 
leather. 
37 The following LEA- |Revenue .. {25 per cent. T 
THER MANUFAC- ad valorem. 
TURES, namely, 
saddlery, harness, 
trunks and bags. ; 
37 (1) [LEATHER cLorH in- |Preferential {30 per cent, }20 per cent. R 
cluding artificial | revenue. ad valorem. | ad valorem. 
leather, and other i 
manufactures of 
leather not other- 
; wise specified. : f 
38 FUR SKINS, DRESSED. |Preferential |30 per cent. |20 per cent. 5 
revente. ad valorem, | ad valorem.. 2 
SECTION VIII. 
RUBBER AND ARTICLES MADE OF RUBBER. 
39 RUBBER, Taw ne a Free a4 -e e X 
39 (1) |RupBBER TYRES and |Preferèntial |30 per cent. |20 per cent. va oc 
TUBES and other | revenue. ad valorem. | ad valorem. 
manufactures of 
rubber, not other- 
wise specified, ex- 
cluding apparel 
and boots and 
shoes. 
SECTION IX. 
WOOD AND CORK AND WARES OF THESE MATERIAL; GOODS 
; MADE OF PLAITING MATERIALS. 
40 Woovand Trmser,all {Revenue .../25 per cent. ié TR a 


sorts, not other- ad valorem. 
wise specified, in- 
cluding all sorts of 
ornamental wood. 
40 (1) FIREWOOD .. [Revenue .. [2} per cent. Lae Ds 
l ad valorem. 
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. v 
Preferential rate of duty f¥ 3 
Ttan if the article is the pro- |" > 
ONE Nameol arnclè: Nae of | Standard | duce or manufacture of [ous 
ber. uty. rate of duty. oaen > 1a 5 
The United | A British |3 2° 
Kingdom. Colony. — A 3 
40 (2) |FURNTIURE and CABI- (Preferential |30 per cent. |20 per cent. is a ae 
NETWARE, not | revenue. |ad valorem. jad valorem. 
otherwise speci- a7 
fied, excluding 
mouldings. 
40 (3) |TEA CHESTS and [Revenue .. |25 per cent. ie .. 
parts and fittings í ad valorem, 
thereot. 
41 CORK MANUFACTURES |Preferential |30 per’ cent. |20 per cent. zí ae 
‘| not _ otherwise | revenue. fad valorem. jad valorem. 
specified. A 
42 FURNITURE OF |Preferential |30 per cent. |20 per cent. as = 
WICKER-WORK or] revenue. |ad valorem. | ad valaretn. 
bamboo, 
SECTION X. 
PAPER AND ITS APPLICATIONS. 
43 Woop PULP e. {Protective . (Rs. 56-4 per = sa Mar. 
ton. 31, 
; : 1939, 
44 PAPER, including |Preferential |30 per cent, |20 per cent. ee 
chrome, marble, | revenue. fad vulorem. |ad valorem. 
flint, poster and 
stereo printing 7 
paper ; articles 
made of. papier 
mache; pasteboard 
millboard . and 
cardboard, all 
sorts, other than 
strawboard. 
44 (1) |PRINTING PAPER (ex- |Protective. |One anna ict oe Mar. 
cluding chrome, and three 31, 
marble, flint, pies per lb. 1939, 
poster and stereo), all sorts which contain no 
mechanical wood pulp or in which the mecha- 
nical wood pulp amounts toless than 70 per 
cent. of the fibre content. 
44 (2) |PRINTING PAPER, all (Revenue .. 25 per cent. s és se 
sorts not other- ad valorem. 
wise specified 
which contain mechanical wood pulp amounting 
to not less than 70 per cent. of the fibre content 
and strawboard, all sorts. 
44 (3) |WRITING PAPER— Protective. ;One anna se ats Mar, 
(a) Ruled or print- and: three 31, 
ed forms (includ- pies per Ib. i 1939. 
ing letter paper or 18% per 
with printed head- cent. ad va- 
ings) and account lorem, 
aud manuscript whichev er 
books and the if higher. 
binding thereof. 
(b) All other sorts. |Protective. |One anna te Ls Mar. 
and three 31, 
pies per Ib. 1939. 


—_ OO Orroroo 
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Duration of 
protective rates 
of duty 








Preferential rate of duty 
if the article is the pro- 


Item N TT Nature of Standard duce or manufacture of ; 
ir AS RE EAE duty. rate of duty. |———— 


The United | A British 
Kingdom. Colony. 





44 (4) [TRADE CATALOGUES ss Free 

and ADVERTISING 

CIRCULARS ımport- ; ' 

ed by packet, book, 

‘| or parcel post. 

44 (5) |PAPER MONEY - Pe Free ae = gh 
44 te NEWSPAPERS, OLD, in |Revenue .. {25 per cent. ey Be 

bales and bags. ad valorem. 
45 STATIONERY includ- | Preferential }30 per cent |20 per cent. 

ing drawing and | revenue. ad valorem. | ad valorem. 

copy books, labels, 

advertising circulars, sheet or card almanacs 

and calendars, Christmas, Easter and other 

cards, including card in booklet forms; includ- 

ing also waste-paper but including paper and 

stationery otherwise specified. 
45 (1) |Books, PRINTED, in Free 

cluding covers for 

printed books, / 





maps, charts, and plans, proofs, music, manus- 

cripts, and illustrations specially made: for 

binding in books. 

45 (2) |PRINTS, Encravincs [Revenue .. (50 per cent. 
and PIcTuRES (in- ad valorem. 
cluding photo- 
graphs and picture 
post cards) on 
paper or card- 


board. 
SECTION XI. 
TEXTILE MATERIALS AND TEXTILE GOODS. i 
46 SILK, RAW (exclud- Protective. ;25 per cent. a = Mar. 
ing silk waste and . | ad valorem 31, 
noils); and silk pius 14 annas 1939, 
cocoons. per lb. : 
,46 (1) |Smx waste and |Protective. |25 per cent. ‘4 E Mar. 
, NOLS. , ad valorem. l 31, 
l ' 1939. 
46 (2) |WooL, Raw, and ig Free ue 
wooltops. 
46 (3) |\Corron, RAW -- |Revenue .. ae pies per 
46 (4) [TEXTILE MATERIALS, 
the following :— 
Raw flax, hemp, jute [Revenue .. |Raw hemp 
and all other un- —182 per 
manufactured tex- cent. ad va- 
tile materials not lorem all 
otherwise specifi- others — 25 
ed. per cent. ad 
valorem, 
46 (5) |SISAL and ALOE FRE | Preferential 130 per cent. T 20 per cent. 
; revenue. ad valorem. ad valorem. 
47 SILK YARN including |Protective. |25 per cent. re. ae Mar. 
thrown silk warps ad valorem 31 
but excluding pius 14 1939, 


sewing thread and annas per 
yarn spun from 
silk waste or noils 
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Item 
num- Name of article. 
ber. 7 


47 (1) [SLK YARN - spun 
from waste or 
noils and silk sew- 
ing thread, 

47 (2) |ARITIFICIAL SILK 
YARN and THREAD. 


47 (3) | WOOLLEN YARN not 
otherwise specified 

47 (4) |WooLLEN YARN for 
weaving and knit- 
ting wool. 

47 (5) |Corron THREAD other 

‘than sewing or 
darning thread. 

47 (6) |CorTon twist and 
YARN, and cotton 
scwing or darning 
thread— 

(a) of counts above 
50’s— 

(+) of British manu- 
facture, ' 


(14) not of British 
manufacture. ` 


(b) of counts 50's 
and below— =. 
(i) of British manu- 
facture. 


(ii) not of British 
manufacture. 


47 (7) eee and YARN of 
FLAX OF JUTE. 


47 (8) | YARN (excluding 
cotton yarn) such 
as is ordinarily 

i used for the manu- 


facture of belting 
for machinery. 

FaBRICS, not other- 
wise specified, con- 
taining more than 
90 per cent. of silk 
including such 
fabrics embroider- 
ed with artificial 
silk— 


48 


INDIAN TARIFF ACT. 


Nature of 
duty. 


Protective. 


Revenue 


Preferential 


revenue. 


Preferential 


revenue, 


Revenue 


Protective. 


Protective. 


Protective. 


Protective. 


Revenue .. 


Revenue 


Standard 


rate of duty, |———--_-~--- 


25 per cent. 
ad valorem. 


25 per cent, 
ad valorem. 
or 3 annas 
per 1b, 
whichev er 
is higher. 

35 per cent. 
ad valorem. 
30 per cent. 
ad valorem. 


25 per cent. 
ad valorem. 


5 per cent. 
ad valorem. 


64 per cent. 
ad valorem. 


5 per cent. 
ad valorem 
or 14 annas 
per Ib., 
whichever 
is higher. 
64 per cent. 
ad valorem 
or 1{ annas 
per Ib., 
whichever 
1s higher. 
25 per cent. 
ad valorem. 
64 per cent. 
ad valorem. 





Preferential rate of duty 


if the article is the pro- 
duce or manufacture of 


The United 
Kingdom. 


25 per cent. 
ad valorem. 
20 per cent. 
ad valorem. 


A British 
Colony. 
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of duty, 


Duration of 
protective rates 


oS 
~ BH 


aeee a e e aa 


150 THE MADRAS LAW JOURNAL SUPPLEMENT. [XXXII oF 1934, 


Ww} 
Q) 
Preferential rate of duty | w g 
if the article is the pro- = D 
Ttem f ; Nature of Standard | duce or manufacture of ous 
mo Name of article. duty. fate or duel ZEY 
l The United! A British | 3 8° 
Kingdom. | Colony. A 3 








FABRICS, ETC.—contd. 


48 1(a) Pongee Protective. 


(6) Full, Boseki and |Protective. 
corded excluding 
white cord. 


(c) Other sorts Protective. 


48 (1) |Fasrics not other- 
wise specified con- 
taining more than 
90 per cent. of 
artificial silk— 

(a) of British manu- 
facture. 


rotective. 


(b) not of British |Protective. 
manutacture. 


48 (2) |WooLtten _ FAsRics, |Preferential 
not otherwise spe- | revenue, 
cified, containing 
more than 90 per 
cent. of wool, ex- 
cluding felt and 
fabrics made of 
shoddy or waste 
wool, 

48 (3) |Cotron FABRICS not 
otherwise specified 
containing more 
than 90 per cent. of 
cotton— 

(a) Grey piece-goods 
(excluding border- 
‘ed grey chadars, 
dhuties, saris and 
~ serves)— , 
(t)of British manu- |Protective. 
facture. 


(ii) not of British |Protective. 
manufacture. 


50 per cent. 
ad valorem 
plus Re, 1 
per 1b, 

50 per cent. 
ad valorem 
plus Re. 1-8 
per Ib. 

50 per cent. 
ad valorem 
plus Rs. 2 
per Ib. 


30 per cent. 
ad valorem 
or.2} annas 
per square 
yard,which- 
ever is 
higher. 

50 per cent. 
ad valorem 
or 4 annas 
per square 
yard which- 
ever is 
higher. 

35 per cent. 
ad valorem 
or Re, 1-2 
per 1b., 
whichever 
is higher. 


2$ per cent. 
ad valorem 
or 48 annas 
per lb., 
whichever 
is higher. 
50 per cent. 
ad valorem 
or 54 annas 
per lb., 
whichever 


-l is higher. 


25 per cent. 
ad valorem, 
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V 
Preferential rate of duty j} 
Tte if the article is the pro- |g“ > 
Sane Waneor article. Nature of Standard duce or manufacture of [oo s 
Nar. duty. rate of duty. |_—————- -— RET 
The United | A British |529 
Kingdom. Colony. g S 
48 (3) |CorTon FABRICS 
ETC.—Contd. 
(b) Cotton piece- 
goods and fabrics f 
not otherwise 
_speciiied— 
(i) of British manu- |Protective. |25 per cent. di Mar 
facture. ad'valorem. 3l, 
1939. 
(4i) not of British |Protective. |50 per cent. ee ; Mar. 
manufacture. ad valorem. 31, 
1939. 
48 (4) FABRICS, not other- 
wise specified, con- 
taining more than 
10 per cent. and 
not more than 90 i 
per cent. sılk— 
(a) containing more pProtective. |50 per cent. T ; Mar 
than 50 per cent. ad valorem 31, 
of silk or artificial plus Rs. 2 1939. 
silk or of both. per 1b. 
(b) containing not ' 
more than 50 per, 
cent. of silk or 
artificial silk or of 
both— | 
(1) containing more |Protective. {50 per cent. T Mar 
than 10 per cent. i ad valorem 31 
artificial silk. or Re. 1-8 1939 
: per Ib., f 
whichever 
; is higher. 
(3) containing no |Protective. |50 per cent. ee Mar 
artificial silk or not ad valorem. 3] 
more than 10 per 1939 
cent. artificial silk. l í 
48 (5) |Fasrics, not other- 
wise specified con- 
taining not more 
r than 10 per cent. 
silk but more than 
10 per cent. and 
not more than 90 ž 
per cent. artificial 
silk— i 
(a) containing 50 per 
cent. or more cot- . 
ton— 
(i) of British manu- |Protective. |30 per cent. ae Mar 
facture. ad valorem 31 
or 2 annas 1939. 
per square 
yard,which- 
everis hig- 
, i her. 
(it) not of British |Protective. . |50 per cent. Mar 
manufacture. ad valorem 31 
or 3} annas 1939. 
square yard 
whichev er 
“| is higher. 
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5) 

Preferential rate of duty y E 
Tien if the article is the pro- | g" s 
: Nature of Standard duce or manufacture of oo 
a Name of article. duty rate of duty ON | Sao 
er, g J u Ui 
The United | A British A = ° 

{u 


ingdom, Colony. 


[oar 
r 
48 (5) |FABRICS,ETC.— Contd 
(b) containing no 
cotton or contain- 
ing less than 50 per 
cent, cotton— 
(t) of British manu- |Protective. |30 per cent. z ; Mar. 
facture. ` ad valorem 31, 
or 24 annas 1939. 
per square 
yard, 
whichever 
is higher. 
(#) not of British |Protective. |50 per cent. : Mar. 
manufacture. ad valorem 31, 
or 4 annas 1939. 


per square 


yard, 
whichever ` 
is higher. 
48-(6) | FABRICS, not ‘other- Preferential 135 per cent. |25 per cent. a 
wise specified,con- | revenue. ad valorem. | ad valorem. 


taining not more 

than 10 per cent 

silk or 10 per cent. artificial silk, but containing 
more than 10 per cent. but not more than 90 per 
cent. wool. 

48 (7) |Faprics, not other- 
wise Specified,con- 
taining not more 
than 10 per cent. 
silk or 10 per cent. artificial silk or 10 per cent 
wool, but containing more than 50 per cent. 
cotton and not more than 90 per cent. cotton— 

(a) of British manu- ,Protective. ,25 per cent. 





facture. ad valores, 31, 
1939. 
(b) not of British |Protective. |50 per cent. Mar 
manufacture. ad valorem, 31, 
1939. 
48 (8) |FasrIcs, not other- |Revenue .. |25 per cent. .. 
wise specified, con- ad valorem, 


taining not more 
than 10 per cent. 
silk or 10 per cent. artificial silk or 10 per cent. 
j wool, or 50 per cen t. cotton. 
48 (9) |The following cort- 
; TON FABRICS, name- 
ly, Sateens includ- 
ing italians of Sateen weave, velvets and vel- 
veteens and enbroidered all-overs— 


48 (9) | (a) of British manu. Protective. , 25 per cent. 
facture. ad valorem. 


(b) not of British |Protective. |35 per cent. 
manufacture. ad valoren. 


—_—— 
SN e aoa 
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Preferential rate of duty |u 3 
ien if the article is the pro- |°S ,; 
num- Name of article N p o of | Giaudaed, || Pee ar mant achmea 8 of 
ber. ` uty. rate of duty. | ——-————— B. 
The United | A British |520 
Kingdom. Colony, 4 
Us ee A E 


48 (10) |Fasrics containing |Protective. |50 per cent. T she Mar. 
gold or silver ad valorem. 31, 
thread. 1939, 
49 TEXTILE, MANUFAC- |Protective. |The ad va- ee a Mar, 
TURES, the follow- lorem rates 3l, 
ing articles when of duty ap- - 1939. 
made wholly or plicable to l 
mainly of any of the fabric 
the fabrıcs speci- of which 
fied in Item Nos.48 the article 
dq 48(1), 48 (3), 48, is Wholly or 
(4), 48 (5), 48 (7), mainly 
48 (9)or 48(10) :— - jmade. 
Bed sheets. . : 
Bed spreads 


Bolster cases. 
Counterpanes. 
Cloths, table. 
Cloths, tray. 
Covers, bed. 
Covers, table. 
Dusters. 
Glass-cloths. 
Handkerchiefs. 
Napkins. 
Pillow cases. 
Pillow slips, 
Scarves. 

Shirts. 

Shawls. 

Sacks (cotton). 
Towels. 
Umbrella coverings. 


p o : 
FENTS, not exceeding Preferential |35 per cent. |25 per cent. : o 
49 (1) 4 yards in length, | revenue. ad valorem. ad valorem. 
being bona fide 
remnants of piece- 
goods or other 


fabrics. 
49 (2) |Ribbons _, |Preferential |50 per cent. |40 per cent. .. as 
revenue. ad valorem. | ad valorem. 
49 (3) |BLANEKETS and ruGs |Revenue -- |25 per cent. iy i if 
(other than floor ad valorem, 
rugs), excluding 
blankets and rugs 
wade wholly or 
mainly from artifi- 
cial silk. 
49 (4) |WootlEN CARPETS, |Preferential |35 per cent. |25 per cent. we ss 
FLOOR RUGS, SHAWLS | revenue. jad valorem. | ad valorem. 
and other manufac- 7 


tures of wool, not 
otherwise specifi- 
ed, including felt. 


rR 


20 
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Item 
num- 
ber. 


49 (5) 


50 
50 (1) 


50 (2) 
50 (3) 


50 (4 
50 (5) 
50 (6) 


50 (7) 
50 (8) 


51 


51 (1) 


51 (2) 


51 (3) 
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wise specified. 
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l m 
, Preferential rate of duty | = $ 
re Elg 1 the article the pro- | $ > TE 
. ature- o tandard uce or manufacture of | o 235 
Name of article. duty. rate of duty. — S — HEY 
The United | A British | 3 EG 
Kingdom. Colony. | = 

COTTON BRAIDS or [{Protective.. {64 annas per Mar 
CORDS, the follow- Ib. 31, 
ing, namely :— ; 1939. 
Ghoonsis and d 
Muktakesis. 

JUTE MANUFACTURES |Revenue 25 per cent. á 
not otherwise spe- ad valorem. 
cifed. - 

Second hand or used’ i Free m Er 
GUNNY BAGS Or 
cloth made of jute. 

HEMP MANUFAC- ĮRevenue 25 per cent. es a 
TURES. ad valorem. : 

COTTON, HAR and |Revenue 6ł per cent. 

CANVAS PLY BELT- ad valorem, 
ING for machinery. 

ROPES, COTTON i be Free aa is 

OIL cLoTH and FLoor-!Preferential {30 per cent. (20 per cent. 

CLOTH. revenue. ad valorem | ad valorem. 

CORDAGE, ROPE an d {Preferential [30 per cent. |20 per cent. l ; 
TWINE of vegetable | revenue. | ad valorem. | ad valorem. 
fibre other than 
jute and cotton, not 
otherwise specified 

Mats and MattTincs, |Revenue 25 per cent. 
not otherwise spe- ad valorem, 
cified, 

COIR FIBRE, COIR YARN [Preferential |30 per cent. T 20 per cent 
and ColgR MATS and | revenue. [ad valorem. ad valorem 
matting. 

Socks and stockincs |Preferential |50 per cent |40 per cent. 
made wholly or| revenue. [ad valorem. | ad valorem. 
mainly from silk 
or artificia! silk 

WooLLEN  xHostERy |Preferentia] }35 per cent. |25 per cent, 
and woollen knit- | revenue. ad valorem. | ad valorem, 
ted apparel, that is or Rs. 1-2 
to say, all hosiery per lb., 
and knitted appa- whichever 
rel containing not is higher. | 
less than 15 per ! 
cent. of wool by 
weight. 

COTTON HOSIERY, the 
following,namely :- > 

Cotton undervests, |Protective.: |25 per cent | Mar 
knitted or woven, ad valorem | 31, 
and cotton socks or 12 annas 1939, 
or stockings. per Ib., ° 

whichever 
is higher, 

COTTON KNITTED FAB- |Protective |50 per cent. Mar. 

RIC. ad valorem 31, 
or 12 annas 1939, 
per Ib., 
whichever 

: is higher. 

APPAREL, HOSIERY, {Preferential |35 per cent. |25 per cent. {20 per cent 
HABERDASHERY, revenue, ad valorem. | ad valorem, | ad valorem | 
MILINERY and DRA- ' 

PERY, not other- 


i aa a) 
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Preferential rate of dut y| uw 3 

if the article is the pro- | ° g 
pe Name of article Nature of Standard duce or manufacture of g y a 
ber on duty. rate of duty.) .—-——--——_-*__—_____] § BT 
À 4 
The United A British 5 = © 

Kingdom. Colony. Ae 

52 (1) [SmE or ARTIFICIAL] Revenue ..| 25 per cent ae ba : 

` SILK GOODS used or , ad valorem. 


required for medi- 

purposes 
namely :—Silk or 
artificial silk ligatures ; elastic silk or artificial 
silk hosiery, elbow pieces, thigh pieces, knee- 
caps, leggings, socks, anklets, stockings, sus- 
pensory bandages, silk or artificial silk abdomi- 
nal belts, silk or artificial silk web catheter 
tubes, and oiled silk or artificial silk. 

52 (2) ]UnirorMs and Ac- si Free a as es es 
coutrements apper- 
taining thereto, 
imported by a pub- 
lic servant for his 
personal use. 

52 (3) |INsicna and BADGES aha Free re - a | ee 
of official British 
and Foreign Or- 
ders. 

53 TEXTILE MANUFAC-| Preferential] 35 per cent} 25 per cent. 
TURES, not other-| revenue, ad valorem.| ad valorem. 
wise specified. 

53 (1) |RAcs and other pa- ‘ix Free 
per-making mate- 
rials excluding 
wood pulp. 


SECTION XII. 
FOOTWEAR, HATS, UMBRELLAS AND PARASOLS; ARTICLES OF FASHION. 


54 Boots and SHogs not} Revenue ..; 25 per cent. a 
otherwise specifed ad valorem. 
or 6 annas 
per pair, 
whichever 
is higher. 
54 (1) |Boots and Suoes| Preferential] 30 per cent. 20 per cent. at 
composed mainly revenue. ad valorem | ad ‘valorem 
of leather. or 6 annas or 5 annas 


per pair, | per pair, 

whichever | Whichever 

is higher. is higher. 
54 (2) }UPPERS FOR BOOTS} Revenue ..| 25 per cent. ee 


and SHOES unless ad valorem 
entirely made of or 3 annas 
leather. per pair, 
whichever 
is higher. i 
55 HATS, CAPS, BONNETS| Preferential] 35 per cent.| 25 per cent.| 25 per cent. 
and HATTERS’ WARE} revenue. ad valorem | ad valorem.| ad valorem 
not otherwise spe- . 
cified. 
56 Parasots and Sun-| Preferential] 30 per cent.| 20 per cent. 


SHADES and fittings} revenue. ad valorem.| ad valorem. 
for umbrellas, 
parasols and sun- 


shades. 
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Preferential rate of duty HÈ 
Item Nat r ET i the article P the pro- } 4 £ Q 
i . ature o andar uce or manufacture of | 9 2% 
ee Name of article. duty. aea dat. A EE 
The United | A British | 3 £6 

Kingdom. Colony. - A D 





30 per cent. |20 per cent. 
ad valorem | ad valorem 
or 8 annas 

each, which- 

ever is 

higher. 


Preferentia] 
» revenue, 


56 (1)] UMBRELLAS 


57 


et & 


SECTION XIII. 


WARES OF STONES AND OF OTHER MINERAL MATERIALS; 


RA 
PRODUCTS; GLASS AND GLASSWARE. SERAN 


58 Articles made off Revenue 25 per cent. G 7 7 
SIONE or MARBLE. ad valorem. 
58 (1)| Asbestos MANUFAc-| Preferential} 30 per cent.| 20 per cent es 
TURES, not other-| revenue. ad valoretn.| ad valorem. 
wise specified. 
58 (2)| Packinc — Engine| Preferential) 30 per cent.| 20 per cent. : 
and Boiler — all} revenue. ad valorem) ad valorem, 
sorts not otber- 
wise specified. 
59 BuILpING AND EwN-| Preferentia!| 30 per cent.| 20 per cent. ; 
GINEERING MATERI-| revenue. ad valorem.| ad valorem. 
ALS, all sorts not 
of iron, steel or 
wood not other- 
wise specified, including tiles other than glass, 
earthenware or porcelain tiles, and firebricks 
not being component parts of any articles inclu- 
ded in Item No. 72 or No, 74 (2). 
59 (1)| Bumprncs and En-f Revenue ..| 25 per cent, : 
GINEERING BRICKS. ad valorem. 
59 (J| EARTHENWARE,| Preferential 30 per cent.| 20 per cent. 7 
CHINA and PORCE-| revenue. ad valorem.| ad valorem. 
LAIN, all sorts not 
otherwise specif- 
ed. . 
59 (3)| EARTHENWARE PIPES| Revenue 25 per cent. : 
and SANITARY ad valorem. 
WARE. 
59 (4)| TIDES oF EARTHEN-| Preferential) 30 per cent 20 per cent. : 
WARE and PORCE-] revenue. ad valorem | ad valorem. 
LAIN, or two 
annas per 
square foot, 
whichever 
is higher. 
59 (5)| Domestic EARTHEN- 
WARE, CHINA and 
PROCELAIN, the fol- 
lowing, namely :— 
(a) Tea cups and 
coffee cups— 
(1) having acapacity| Preferential) 30 per cent.| 20 per cent. 
of more than 73) revenue. | ad valorem! ad valorem. 


ozs. 


or tenannas 
per dozen, 
whichever 
is higher. 


(#2) having a capacity) Preferential) 30 per cent. 


of not more than 


revenie. 


valorem 


20 per cent. 
ad valorem. 





— 
(Sa 
‘JI 
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wi 
Preferential rate of duty | ‘4 Ž 
I if the article is the pro- | Gu. 
tem N farüd Nature of | Standard | duce or manufacture of |.2 23 
hee. ree a rnc duty. rate of duty.| — -Am gus 
. haan. 
The United| A British A = © 
Kingdom. Colony. 3 
59 (5) | DOMESTIC EARTHEN- T 
WARE, ETC.—Conitd. 
‘| 7h ozs. or four an- 
nas perdozen 
whichever 
is higher. 
(b) Saucers— 
(:) for use with tea} Preferential) 30 per cent.! 20 per cent. ve af 
cups or coffee cups} revenue. ad valorem| ad valorem 
having a capacity or five 
| of more than 73 annas per 
OZS. dozen, ! 
whichever 
is higher. . 
(z1) for use with tea} Preferential| 30 per cent.| 20 per cent. ae be 
cups or coffee cups) revenue. | ad valorem) ad valorem. 
having a capacity or two 
of not more than annas per 
7% ozs. dozen, 
whichever 
is higher. 
(c) Tea-pots— 
(:) having a capacity] Preferentia , 30 per cent.| 20 per cent. .. ji 
ý of more than revenue. valorem| ad valorem. 
OZS. or Rs. 3 per 
dozen, 
whichever 
j is higher. 
(ii) having a capa-| Preferential| 30 per cent | 20 per cent. .. ji 
city Of more than| revenue. ad valorem| ad valorem. 
10 oz. and not more or Re. 1-8 
than 20 ozs. per dozen, 
whichever 
is higher. 
(i:i) having a capa-| Preferential) 30 per cent.| 20 per cent. ‘es aa 
city of not more! revenue. ad walorem| ad valorem. 
than 10 ozs. or twelve ' 
annas per 
dozen, 
whichever 
is higher. i 
! (d) Sugar-bowls Preferential! 30 per cent.| 20 per cent. ° a" 
| revenue. ad valorem) ad valorem. 
t or Re r$ 
` per dozen, 
whiche ver 
i is higher. 
(e) Jugs having al Preferential] 30 per cent.{ 20 per cent, $s 
capacity of over 10} revenue. ad valorem| ad valorem. 
ozs. or twelve 
annas per 
dozen, 
whichev er 
is higher. 
(f) Plates over 54 
inches in diame- 
ter— R : 
(7) over 83 inches in} Preferential] 30 per centi 20 per cent. 
diameter, revenue. ad valorem) ad valorem. 
or Re. 1 per 
dozen, 
whichever 
is higher. 
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un 

B) 

Preferential rate of duty aS 
iam X | 2 if the article ıs the pro- | 9° x 
i : ature o tandard duce or manufacture of | GQ o§ 
pe Name of article. duty. rate of duty.| ———————r— S20 
e h OH 
The United| A British | 380 

Kingdom. Colony. Ae 


59 (5)| Domestic EARTHEN- 
WARE ETC.—- Contd. 
(7s) notover 84 in- 
ches in diameter. 











Preferential) 30 per cent.) 20 per cent 
revenue. ad valorem| ad valorem 
or ten annas 
per dozen, 


whichever 
. : is higher. a 
59 (6); CovERED cCRUCIBLES} Preferential] 25 per cent| 15 per cent 
for glassmaking, revenue. ad valorem.| ad valorem 
60 Grass and Gtass-! Revenue ..| 25 per cent. 


WARE not otherwise 
specified, and lac- 
quered ware. 

60 (1)| GLASS GLOBES and cH 
IMNEys for lamps 
and Janterns— 

(a) Globes for hur- 
ricane lanterns. 


ad valorem. 


Revenue ../ 25 per cent. on sa 
ad valorem| ` $ 
or four 
annas and 
six pies per 


dozen, 
whichever i ° 
-is higher. 
(6) Other globesand| Revenue ..| 25 per cent. tsa . aa 
chimneys having ad valorem 
anexternal base or three : 
diameter of over annas Per 
one inch. dozen, : 
1 whichever 
is higher. 
60 (2)| ELECTRIC LIGHTING | Preferential} 50 per cent. 40 per cent. sf te 
BULBS. revenue. ad valorem | ad valorem 
60 (3)| GLASS BANGLES,| Revenue .:| 50 per cent: sis ša oe 
GLASS BEADS and » ad valorem, 


, false pearls.’ 


SECTION XIV. i 
REAL PEARLS, PRECIOUS STONES, PRECIOUS METALS AND WARES OF 
THOSE MATERIALS; COIN (SPECIE). 
61 PRECIOUS STONES, a Free 
unset and import- 
ed uncut, and | 
Pearls, unset. 
61 (1)| Precious STONES, | Revenue ..| 25 per cent. 


unset and import- ad valorem 
ed cut. : 

61 (2)| SILVER BULLION and| Revenue ..| Five annas i 
SILVER SHEETS and per ounce. 


PLATES which have 
undergone no pro- 
cess of manufac- 
ture subsequent to 
rolling. 

61 (3)| GOLD BULLION and as Free a ae wie Si 
GOLD SHEETS and . 
PLATES which have 
undergone no pro- 
cess of manufac- 
ture subsequent to 


rolling. 
a MMM 
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Item 
num- 
ber. 


Name of article. 


Nature of 
duty. 


Standard 


rate of duty.) —————__->___—""+ 


Preferential rate of duty 


if the article is the pro- 
duce or manufacture of 


The United 
Kingdom. 


A British 
Colony. 


Duration of 
protective rates 
of duty, 





61 (4| S 


SILVER MANUFAC- 
TURES, all sorts 
not otherwise spe- 
cified. 


61 (5)| SILVER THREAD and 


61 (6)} Gorp 


61 (7) 


WIRE (including 
so-called gold 
thread and wire 
mainly made of 
silver) and silver 
leaf including also 
imitation gold and 
silver thread and 
wire, lametta and 
metallic spangles 

and_articles of a 

like nature, of 

whatever metal] 
made. 

PLATE, GOLD 
LEAF and _ GOLD 
MANUFACTURES, all 
sorts not otherwise 
specified. 

GOLD or GOLD-PLATED 
PEN NIBS., 


61 (8)| ARTICLES, other than 


61 (9) 


61(10)| JEWELLERY 


62 


62 (1) 


cutlery and surgi- 
cal instruments, 
PLATED WITH GOLD 
or SILVER. 

CUILBRY PLATED 
WITH GOLD or 
SILVER, 

and 
JEWELS. 

CURRENT COIN of the 
Government’ of 
India. 

SILVER COIN, not 
otherwise specif- 


ed. 
62 (2)! GOLD COIN 


63 (1) 


ILVER PLATE and! Revenue 


..| 50 per cent. 


ad valorem 


Protective. .| 62$ per cent 


Revenue 


Preferential 
revenue. 
Revenue 


Preferential 
revenue. 


Revenue 


Revenue 


ad valorem. 


50 per cent. 
ad galorem. 


50 per cent. 
ad valorem. 
50 per cènt. 


, od valorem. 


50 per cent. 
ad valorem. 


50 per cent. 


ad valorem. 
Free 


Five annas 
-per ounce. 


Free ie 


SECTION XV. 
BASE METALS AND ARTICLES MADE THEREFROM. 


Tron or STEEL, oLD..f Revenue 


IRON ALLOYS, visz., 
ferro-manganese, 
ferro-sillicon, 
ferro-chrome, 
spiegeleisen and 
the like as com- 
monly used for 
steel making. 


Preferential 


revenue, 


154 per 
cent. ad va- 
lorem. 


20 per cent.| 10 per cent. 
ad valorem., 


ad valorem. 


40 per cent. 
ad valorem. 


40 per cent. 
ad valorem. 


i—i a m 
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nN 

Preferential rate of daty | ‘3 & 
Item i ¢ if the article isthe pro- | g Em 
; oos 

ae Naneo dnde Aia aeo aig aa e ES. 

er. ; P a 
The United { A British | 5 = ° 

Kingdom. Colony. Es 


j a7 
63 (2) | [Ron or STEEL angle, 
channel, tee, flat, 
beam, zed, through 
and piling— ' 
(a) not fabricated— 
(i) of British manu- 
facture— : 
not coated with} Protective..| 14 times the a , 
other metals- excise duty 31, 
leviable for 1941. 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
Iridia; or 10 ~ 
per cent. ad 
valorem, 
whichev er 
is higher. 
coated with other} Protective..} 1+ times the . ee 
metals. excise duty 31, 
leviable for 1941. . 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India; or 10 
per cent. ad 
valorem, 
whichev er 
i is higher. 
(#) not of British| Protective..| 14 times the f Aa Mar. 
manufacture.$ excise duty 3l, 
leviable forj ' 1941, 
the time be- : 
ing on steel 
- ingots pro- 
duced in 
British 
India plus 
Rs. 43 per 


ton. 


-m e —. 


(b) fabricated— 
(t) of British | Protective..| 14 times the xi se Mar. 
manufacture. excise duty 31, 
“leviable for 1941. 

the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India pius 
Rs. 40 per 
’ ton. . 
(ii) not of British] Protective..} 14 times the sé T Mar. 
manufacture. excise duty EOL 
leviable for : 1941. 
the time be- 
ing on steel 





xxxu oF 1934.] 


J 
uration o 
rotective rate 
of duty 


''ber. 


- 


1 


63 (3) |IRON Or STEEL BAR 


{ 
l 
1 





a 
" 


Name of article. 


Ld 


- 


1 


AND ROD— 
(i) of British manu- 
facture. 2 


1 


4 
Li 


4 
‘ 


(ii) not of British 
manufacture, 


na a ad gia a e a mitt 
. 


IRON, pig 
IRON RICE BOWLS 
4 


CAST IRON PIPES and 
TUBES: also cast 
iron fittings theré- 
for, thatisto say, 
bends, boots, el- 
bows, tees, sockets 
flanges, plugs, val- 
ves, cocks and the 
like— ì, 

(i) of British manu- 
facture. | 


(ii) not of British 
manufacture. 


1 


CAST IRON PLATES ee 


STEEL INGOTS 


|IRow or STEEL blooms 


4 


INDIAN TARIFF’ ACT. 


Nature of © 
duty. - 


? 


- , - 
i 
‘ 
Foss 
I 
I 

ar 1 
1 
ì 
i 
t 


Protective.. 


Protective.. 


ry 


Preferential ` 
revenue. 
Preferential 
revenue. 


Protective a 


Protective.. - 


Preferential |20 per cent. |10 per cent. 


revenue. 


Preferential |The 





Standard 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 





rate of duty. | 


ingots pro- 
duced in 
Britis h 
India pius 
Rs. 40 per 
ton. 


13 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
Britis h 
India plus 
Rs. 10 per 
ton; or 10 
per cent. ad 
valorem, 

whichev er 
is higher. 

13 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 39 per 
ton; or 20 
per cent. ad 
valorem, 

whichever 
is higher, 

20 per cent. 
ad valorem. 
20 per cent. 
ad valorem. 


10 per cent. 
ad valorem. 


Rs. 57-8-0 
per ton. 


The United 
Kingdom. 


10 per cent 
ad valorem, 
10 per cent. 
ad valorem. 


1 
i + 


! 
i 
| 


ad valorem. lad valorem. 


excise |The excise 
_Zevenue, | duty levi-_ |duty.~ _levi- } _ 





161 


A British 
lony. 


p 





THE MADRAS LAW JOURNAL SUPPLEMENT. [XXXII oF 1934. 


G 

Preferential rate of duty |% g 
Item if the article is the pro- |_ > 
num- | Name of article. sa of a duce or manufacture an gso 
. » ir T TS Tirna co Puy 
The United | A British [5 3 ° 

Kingdom. Colony. JAE 





billets and 
provided that no 
piece less than 14 
inches square or 
thick shall be in- 
cluded in this 
item, 


slabs, 


63 (9) |[RON or STEEL STRUC- 


(a) of 


TURES, fabricated 
partially or wholly, 
not otherwise spe- 
cified, if made 
mainly or wholly 
of iron or steel 
bars, sections, 
plates or sheets, 
for the construc- 
tion of buildings, 
bridges, tanks, 
well curbs, trest- 
les, towers and 
similar structures 
or for parts there- 
of, but not includ- 
ing builders’ hard- 
ware or any of the 
articles nae 

), 44 ( Y y, 
$ (4) or W (1)— 
ritish manu- 
facture. 


(b) not of British 


manufacture. 


63 (10) |STEEL, tin plates and 


tinned sheets, in- 
cluding tin tag- 
gers, and cuttings 
of such plates, 
sheets or taggers— 


Protective.. 


‘ 
Protective.. 


able for the 
time being 
on steel in- 
gots produ- 


ced in Bri-. 


tish India; 
or 20 per 
cent. ad 
valorem, 
whichever 
is higher. 


14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 40 per 
ton. 

14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 40 per 
ton, 


able for the 
time being 
on steel in- 
gots produ- 
ced in Bri- 
tish India; 
or 10 per 
cent, ad 
valorem 
whichev er 
is higher, 


`v 


e ca a a 
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S 


Preferential rate of duty 


Item if the article is the pro- > 

num- Name of article. pee of : ane duce or manufacture of E 
ber. . | aaam —_. = 

The United| A British © 


Kingdom. Colony. 


ue 
of 
(æ 
O Q 
2.2 
so 
5g 
ae 
Cu 





(i) of British manu-| Protective..} 14 times the 
facture. eacise duty 








(ii) not of British! Protective..} 14 times the 
manufacture. excise duty 


1941, 


_ 
-y 
@ 
cr 
B 
om 
o> 
Q 


ıng on steel 
ingots pro- 
duced in 


bJ 
t 
ba 
ct 
pan 
Nn 
p 


: ton. 
63 (11)| IRON or STEEL ANCH-| Preferential] 20 per cent. 
ORS and CABLES. revenue. | gd valorem. 
63 (12)| A. Iron or STEEL 
BoLts and NUTS, 
including hook- 
bolts and nuts for 
roofing but exclu- 
ding fish bolts and 
nuts— . 
(i) of British manu-| Protective. | 14 items the 
facture. excise duty 
leviable ior 
time being 
on steel in- 


10 per cent.|. a 
ad valorem. 


per cent. ad 
valoren, 
Meta a 
' . is higher. 
(ii) not of British; Protective. | 14 times the i 
manufacture, excise duty ee ne ar 
leviable for 3, 
the time be- 1941. 
ing on steel]. ` 
ingots pro- 
duced in 
British 
India plus 
Rs. 1-9 per 
cwt. 
B.I RON or STEEL FISH 
BOLTS and NUTS— 


(4) of British manu-| Protective. | [i times the .. i March 
facture. excise duty 31, 
leviable for 194] 

the time be- 

ing on steel 
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ma r+ r aor - = x w a.a -- - + =- + -. - «ese 
a 





Ww) 

| Preferential rate of duty Pai 
l = d if the article is the pro- | ġ X = 
Item Se Nature of Standard duce or manufacture of | © ¥ = 
ag | Name of article. duty. rate of duty, | ——__»-_______ wo 
; : F i wH 
i i The! United | A British | 3 2 o 
; - E a ee 2 2 -Kingdom. Colony, - A a? 


ingots pro- 
duced in 


British In- : 
dia; or 10 
per cent ad 
valorem, 
whichever 
is higher. 
(ii) not of British Protective. | 14 times the ws si March 
manufacture. excise duty : 31, 
leviable for - 1941. 
i the time be- i 
` ingon steel 
ingots pro- 
duced in 
- British In- 
dia plus 
Rs. 4-5 per 
.,| cwt. or 
63 (13) |Inon or Sree zx- |Preferential| 20 per cent. |10 per cent. 
PANDED METAL, Tevenue. ad valorem. | ad valorem. ae 
63. (14) |IBRON or STEEL Hoops Preferential! 20 per cent. |10 per cent. oe. oe ie 
and STRIPS. . - -| revenue. |. ad valorem. | ad valorem. 
63 (15) |IRoN or STEEL . 
. | RIVETS— ' 
(i) of British manu- |Protective. | 14 times the de a March 
facture. excise duty 31, 
rs leviable for 1941. 
the time be- eos 
l ing on steel 
a ae ingots pro- | - TA 
yS ' duced in 
I British In- 
dias; or 10 
i per' cent, i 
' «ad valorem, , 
whichever 
| is higher. ' 
(4) not of' British Protective, l$ times the . be March 
manufacture. excise duty 31, > 
l leviable for 1941, 
the time be- l 
| i ing on steel 
: g i ingots pro-_ | 
, - duced in ; 
AAS ae British In- 
. dia plus ! 
Rs. 1-14 per i 
cwt | 
63 (16)' IRON or STEEL NAILS Preterental 20 per cent |10 per cent. om 
and WASHERS, all | revenue. ag valorem. ad valorem. 
sorts not otherwise . ne | 
.{. specified. | > l 
63 (17): |IBRON or STEEL PIPES l 
ı| and TUBES‘and fit- l ENE 
'| tings therefor, if ; , ' l 
' . riveted or other- ; s 7 ae. Se A TE 
B wise built up for i oi ! ari 
; plates or sheets— i mA ' 
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5 


| 





= L? 9) 
Preferential rate of duty | H $ 
if the article is the pro- | g ^ x 
Item N fania Nature of | Standard | duce or manufacture of | 25% 
Dee ame chee duty. rate of duty.| ————____+-—____-_, ou 
° kon an $ 
The United| A British | 52° 
Kingdom. _ Colony. i EEEE E EE E EE E ET Er a E 
(i) of British manu-} Protective. | li times the E a 
facture. excise duty March 
leviable for 31, 
the time be- 1941. 
ing on steel . 
ingots pro- 
duced in 
! British 
India plus 
Rs, 12 per 
: ton; or 10 
‘per cent. ad 
valorem, 
whichever 
is higher. y 
(it) not of British Protective. lf times the i. a 7 March 
leviable for 1941. 
the time be- 


ing on steal 
ingots pro- 
duced in 
British 
India plus 
Rs. 35 per 
ton. 

20 per cent.| 10 per cent. < 


63 (18)| IRON or STEEL PIPES) Preferential 
ad valorem.| ad valorem. 


and TUBES; also| revenue. 
fittings therefor, 
thatis to say, bends 
boots, elbows, tees, 
sockets, . flanges, 
plugs, valves, cocks 
and the like, exclu- 
ding pipes, tubes 
and fittings there- E 
for _ see 


spe 
63 (19)| IRON or Sid plates 
excluding cast iron 
plates— 
(a) not fabricated— 
(i) of British mantu- 


facture— : a 
not coated with; Protective. | 14 times the isa March 
other metals, excise duty . .. T 


leviable for i 
the time be-] % 2” S ` 1941. 
ing on steel , ; 

ingots pro- 
duced in 
British 
India; or 10 
per cent. ad 
valorem, 
whichever 
is higher. 


14 times the ja .. March 
excise duty 
E abie for ' 


coated with other Protective. 
metals. ! 


manufacture. L excise duty ‘! 3i, 





ee AFP a ah ew fe fe ee e - æ = = --™ a or er aa 
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| rates 
of duty, 


Preferential rate of duty 

Tei ; z n the article is the pro- 
a Name of article. eh cae ae nee OF hanuiarmire ot 
er. : 7 


a 
The United 
Me a aeee ee time be- 
ing on steel 
ingots pro- 
i 





Duration of 





A British 
Kingdom. a ee 

duced in 

British 


India; or 10 
per cent, ad 
valorem, 
whichever 
is higher. 
(4) ian of British |Protective. | 14 times the 
manufacture. excise duty Si TO March 
leviable for 31, 
the time be- 1941. 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 25 per 
ton. 
(b) inati 
(+) of British manu- {Protective. | 14 times the DE Gi 
facture, excise duty Jr 
leviable for 1941. 
the time be- 
ing on steel ‘ 
ingots pro- 
duced in 
British 
India plus 
Rs. 40 per 
ton 
(#) not of British |Protective. | 14 times the T is March 
manufacture. excise duty 31, 
levjable for 1941. 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 40 per 
ton. 


ee e 


63 (20) IREN ae STEEL 


(a) not fabricated— 
(1) not galvanised— 
(t) of British manu- |Protective. | 14 times the . m March 
facture. excise duty 31, 
leviable for 1941, 
the time be- ` 
ing on steel 
ingots pro- 
duced in 
British 1n- 
dia plus Rs. 
Il per ton; 
or 10 per 
cent, ad 
valorem, 
whichever 
is higher. 


XXXII oF 1934.] 


INDIAN TARIFF ACT. 


Item 
num- 
ber. 


i — ee 





Name of article. 


manufacture. 


(2) galvanized— 
(i) of British manu- 


facture. 


manufacture. 


(b) fabricated— 
(1) not galvanized— ; 
(i) of British manu-} Protective. 


facture. 


manufacture. 


Nature of 
duty. 


(i not of British} Protective. 


Protective. 


4i) not of British| Protective. 


(ii) not of British} Protective. 


Standard 


12 times the! 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
cuced in 
British In- 
dia plus Rs. 
32 per ton. 


14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British In- 
dia plus Rs. 
10 per ton; 
or 10 per 
cent. ad 
valorem, 
whichever 
is higher. 


14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British In- 
dia plus Rs. 
40 per ton. 


14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British In- 
dia plus Rs. 
12 per ton; 
or 10 per 
cent. ad 
valorem, 
_whichever 
is higher. 
14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 


Preferential rate of duty 


if the article is the pro- 
duce or manufacture of 


The United 
Kingdom. 


rate of duty.) —————_—_*>- 


A British 
Colony. 


2a 


Duration of 
protective rates 
of duty. 





Bek 
~ E 
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Item 
num- 
ber. 


Nature of 


Name of article. uty. 


(2) galvanized— 
(4) of British manu- |Protective. 


facture. 
l 


(it) not of British ; ‘Protective 
manufacture. 


1 
i 
i 
t) 
L] 
i 
O4 t l 


l [RON or Sins Rar- p 
eF WAY TRACK MATE- Š 
RIAL— 

A. Rails (including 
tramway rails the 
heads of which are 
not grooved)— ui 

(a) 30 Ibs. per yard er 
and over, and fish- 
plates there for— | 

(i) of British manu- 


ene ctive. y. 
facture. f: 


(ii) not af. British Protective:. 
manufacture. 


. | India; or 20 


Standard 


duced in 
British’ In- 
dia plus Rs. 
35 per ton. 


l4 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced -in 
British In- 
dia plus Rs. 
ll per ton; 
10 per cent. 
ad valorem, 
whichever 
is higher. 
l4 times the 
excise duty 
leviable for 
the time be- 
ing ọn steel 
ingots pro- 
duced in 
British In- 
dia plus Rs. 
44 per ton. 


1$ times the |, 
excise duty |‘ 


leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India ; or 10 
per cent. ad 
valorem, 

whichev er 
is hi gher. 
















1% times the 


excise duty 
leviable for 


ing on steel 
ingots pro- 
duced in 
British 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

rate of duty, }———_-_—_---~—___—____, 


The United 
Kingdom 


` ee, 


the time be- Y 


of duty. 


A British 
Colony 


Duration of 
rotective rates 


p 





$ 





G] 
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l Preferential rate of duty | 'SẸ . 
Thee 6 % if the article . the pro. g D 
l . Nature of tandar duce or manufacture of | 3 oS 
hen, Name of article. duty. rate of duty. |-————-—- CAT 
The United | A British' | 4 2 ° 

l Kingdom. Colony. , S 





percent. ad - f- 
valorem, 
whichev er 
is higher. 
(b) under 30 lbs. per 
yard and fish- 
‘| plates therefor— 
(i) of British manu- |Protective.. |13 times the ate wat 
facture., - excise duty March 
leviable for 31, 
the time be- | 1941. 
ing on steel 
| ingots pro- : 
tongs duced in j \ 
British 
India plus 
Rs. 10 per 
ton; or 10 
per cent. ad 
'2| valorem, 
p“ whichev er 
is higher. T 
(#4) not of British |Protective.. |1} times the pos j March 
| manufacture. i . | excise duty | 31, 
i leviable for $ 1941, 
` i the time be- 
. ing’ on steel 
ingots pro- 
duced in 
‘British r 
os India plus i 
i Rs. 39 per ` 
$ t ton. i 
B. Switches and , ' ' 
crossings includ- | i 
ing stretcher bars l | . 
and other compo- l i i 
nent parts, and ' ' 
switches an i ! 
crossings in- : -i 
cluding stretcher i ' , 
bars and other , - f ' 
fomponent parts . 
: tortramway rails ( 
the heads of which 
are not grooved— 
(a) for rails 30 lbs. 
per yard and 
over— > , i , 
(i) of British manu- |Protective.. 14 times the ss March 
facture. i excise duty j 31, 
t leviable for : $ 1941: 
i the time be- i 
l $ ing on steel ' 
ingots pro- ' 
i duced in t 
. P i British 
‘ India; or 10 
per cent. ad 
val orem, 
whichev er 
is higher. 


AEE, Nt Pa ee nd ee 
22 
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Preferential rate of duty 
It : if the article is the pro- 
om f Nature of Standard duce or manufacture of 
num- Name of article. uty. rate of duty. | —————- 


The United | A British 





-—— 


Duration of 
protective rates 
of duty. 


Kingdom. Colony. 





Í 


14 times the March 
excise duty 31, 
Jeviable for 1941 
the time be- 

ing on steel 

ingots pro- 

duced in 

British 

India; or 20 

per cent. ad 

valorem, 

whichev er 

is higher. 


(#4) not of British |Protective.. 
manufacture. 


(b) for rails under 
30 Ibs. per yards— 

(4) of British manu- |Protective.. 
facture. 


14 times the , 
excise duty March 
leviable for 7 31, 
the time be- š 1941. 
ing on steel 

ingots pro- 

duced in 

British 

India plus 

Rs. 1l per 

ton; or 10 

per cent. ad 

valorem. 

whichever 

is higher. 

14 (times the we 7 March 
excise duty 31, 
leviable for 1941. 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 43 per 
ton. 


(ii) not of British |Protective.. 
manufacture. 


C. Sleepers, and 
sleeper bars, other 
than cast iron— 
(4) of British manu- |Protective.. 


14 times the sé a March 
facture. 


excise duty 31, 
leviable for 194]. 
the time be- : 

ing on steel 

ingots pro- 

duced in 

British 

India; or 

10 per cent. 

ad valorem. 

whichever 

is higher. 

14 times the ni is March 
excise duty 31, 
leviable for 1941. 
the time be- ; 
ing on steel 


ingots pro-. 
7. a S A a 


"a aaa aaam 


(134) not of British |Protective.. 
manufacture. 


—_—— amammaamaaaaammaaaaaaaasaaassssssssssssussussssssss 


XXXII OF 1934.] 





Item 
num- 
ber. 


Name of article. 


INDIAN TARIFF ACT. 


Nature of 
duty. 


Standard 








Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

rate of duty. | —————_—__—_+---—_-_____,, 


The United 
Kingdom. 








- 


A British 
Colony. 


Duration of 
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protective’ rates 
of duty. 





= 


D. Spikes 
than dog-spikes) 

and tie-bars— 

(i) of British manu- |Protective.. 


facture. 


manufacture, 


E. Dogspikes— 
63 (21) |(+) òf British manu- |Protective.. 


facture. 


manufacture, 


(other 


(3t) not of British |Protective.. 


(ï) not of British |Protective.. 


duced in 
British 
India; or 
20 per cent 
ad valorem, 
whichever 
is higher. 


I} times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 10 per 
ton or 10 
per cent. ad 
valorem, 
whichever 
is higher, 
l4 imes the 
excise duty 
leviable for 
the time be- 
ingon steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 39 per 


ton. 


14 times the 
excise duty 
leviable for 
the timé be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
7 annas per 
cwt.; or 10 
percent. 
ad valorem, 
whichever 
18 higher. 
14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingotS pro- 
duced in 
Britis h 
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à Preferential rate of duty Jau a 
‘Item if the article is the pro- |© g 5 
nuii- Nime ofanide Nature of Standard duce or manufacture of g vE 
DER, - duty, rate of duty. mm Piu 
The United | A British |3 8° 

Kingdom. Colony, 2 


A 


Rs. 2-15-0 


India plus 
per cwt. 


F. Gibs, cotters, keys 
(including tapered 
key bars), distance 
pieces and other 
fastenings for use 
with iron or steel 


sleepers— i 
(+) of British manu- {Protective.. |1} times the is aie March 
ae facture. excise duty . 31, 
leviable for © | 1941, 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 7 
annas per 
cwt.; or 10 | 
per cent. ad 
valorem, 
whichever ' i 
is higher, 
` |(4) not of British Protective.. l4 times the z .. `- March 
manufacture, ° éxcise duty 31, 
l leviable for ; ' | 1941, 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
| Rs. 2-15-0 
per cwt. i 
1 (22) TRON or STEEL RAIL- |Preferential 120 per cent. |10 per cent. |>  .. T 
WAY TRACK MATE- | revenue. ad'valorem. | ad valorem. E ee 
RIALS not other- : a oe 
wise specified, in- 
cluding bearing 
plates, cast iron 
sleepers and lever 
boxes. 
63 (23) ITRON or STEEL TRAM- |Preferential |20 per cent. |10 per cent. oe we 
way TRACK MA- | revenue. ad valorem. | ad valorem. 


TERIALS not other- 

wise specified in- 

cluding rails, fishplates, tie-bars, .switches, 
crossings and the like materials of shapes and ; 

sizes specially adapted for tramway tracks, 


63 (24) IRON or STEEL BARB- Preferential 20 per cent. ;10 percent. ive ne 
ED. OF STANDARD | revenue. ad valorem, | ad valorem. 

i WIRE and wire rope 5 i 

63 (25) |IRON or STEEL WIRE, a 


other than barbed l 

or stranded wire, ; a 
wire rope or wire 
netting; and iron l 
or steel wire nails- : peg i 


D a S 


XXXII oF 1934.] 


t 


‘INDIAN TARIFF ACT. 


=- 


- = - - ear =» w 








Item ss : duce or manufacture of 
ee Name of article. duty. © |rateof duty. | ————--+—-——__—__-__] ` 
The United | A British. 
Kingdom. Colony. 
_ 16) of British manu- Protective.. |14 times the . . 
facture. excise duty 
leviable for 
„the time be- 
ing on steel 
ingots pro- ; 
duced in ! 
British i 
India plus 
Rs. 25 per 
ton 
(#4) not of British |Protective.. |14 times the ad - 
* manufacture. excise duty 
i leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British 
India plus 
Rs. 60 per 
ton. 
63 (26) |IRON OR STEEL (other Preferential |20 per cent. [10 per cent. e 
j than bar or rod) revenue. ad valorem. | ad valorem. 
specially designed ‘ 
_ for the reinforce- 
ment of concrete. 
63 (27) \TRON oR STEEL, the 


original material 
(but not including 
machinery) of any 
ship or other vess- 
el intended for in- 
land or harbour 
navigation which 
has been assembled 
abroad taken to 
pieces and shipped .{- 
for reassembly in“ 
India— 


(1) of British manu- |Protective.. 


facture, 


(#4) not of British Protective.. 


manufacture. 


‘ | Nature of Standard 


Ca 


14 times the 
excise duty 
leviable for 
the time be- 
ing on steel 
ingots pro- 
duced in 
British In- 
dia; or 10 
per cent. ad 
valore m, 
whichever 
is higher. 

l4 times the 


| excise duty 


leviable for 
the time be- 
ing on steel 


ingots pro- 
iduced in 
British In- 





Preferential rate of duty 
if the article is the pro- 


Duration of 
protective rates 
of duty. 





' 
t 7 A m ma aeaa a — r > - 
$ . 


ee ee 
wee oe eee . 
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wm 
Preferential rate of duty fu* 
Tew i ; Š if the article is the pro- 5 à > 
: ature o tandard duce or manufacture of |o og 
ra Name of article. duty. rate of duty. |— oe eee 
j Q 
The United { A British |3 29 
4 i Kingdom. Colony. i 3 


Provided that arti- 
cles dutiable under 
this item shall not 
be deemed to be 
dutiable under any 
other item. 

63 (28) |All -sorts of IRON 
and STEEL and 
manufactures 


dia plus Rs, 
27-8-0 per 
ton; or 20 
percent. , 
ad valorem, 
whichever 
is higher. 


Preferential |30 per cent. 
revenue. | ad valorem, 


thereof not other-. 


wise specified. 

63 (29) |ENAMELLED IRON- 
WARE, the follow- 
ing namely :— 

(a) Sign-boards .. 


(b) Domestic hol- 
low-ware, the fol- 


lowing, namely, 
basins, bowls, 
dishes, plates and 
thalas, including 
rice-cups, rice- f 
bowls and rice 

plates— 

(*) having no dia- {Preferential |30 per cent. |20 per cent. ii 
meter exceeding | revenue. ad valorem | ad valorem. F 
19 centimetres, or per do- 

zen four 

Ai annas plus 
one anna 
for every |~ 


(it) Having any dia- 
meter exceeding 
19 centimetres. 


{Preferential |30 per ‘cent, 
revenue. ad valorem 
or four and 

a half anna 

per square 


foot, which- 
ever 198 
higher. 


two centi- 
metres of 
part there- 
of by which 
any -diame- 
ter exceeds 
11 centime- 
tres, which- 
ever. 18 
: higher. 
Preferential |30 per cent. 
reventie. ad valarem 
or per do- 
zen ejght 
annas plus 
two annas 


20 per cent. 
ad valorem. 


20 per cent. 
ad valorem. 


20 per cent. 
ad valorem. 


_ 
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Item 
num- 
ber. 


64 (1) 


69 
70 














INDIAN TARIFF ACT. 175 
Preferential rate of duty | u 9 
x the article > the pro- | © w : 
f Waturect Standard uce or manufacture of Eo p 
Name of article. duty. rate of duty.| .—-——--—__»~—__- Bas 
The United | A British | 326 
Kingdom. Colony. | A 4 
; for every 
two centi- 
metres or 
part there- 
of by which 
any diame- 
ter exceeds 
19 centime- 
tres, which- 
ever is 
higher. 
COPPER WROUGHT, |Preferential| 30 per cent.) 20 per cent. is _ 
and manufactures } revenue. ad valorem | ad valorem. 
of copper, all sorts 
not otherwise spe- 
cified. 
COPPER, SCRAP .. [Revenue ..| 25 per cent. T 
, ad valorem. 
GERMAN SILVER in- |Preferential| 30 per cent.| 20 per cent. i Wa 
lading nickel | revenue. ad valorem.| ad valorem. 
silver. 
ALUMINiUM—circles |Preferential| 30 per cent.| 20 per cent. aş Pe 
sheets and other | revenue. ad valorem.| ad valorem. 
manufactures not 
otherwise specified ; 
UNWROUGHT INGOTS, |Revenue 25 per cent ‘ie BS 
blocks and bars of ad valorem 
` ALUMINIUM. 
LEAD, WROUGHT—the |Preferential}| 30 per cent.| 20 per cent. sed E 
following articles, | revenue. ad valorem.| ad valorem., 
namely, pipes and 
tubes and sheets 
other than sheets 
for tea chests. 
LEAD SHEETS fortea [Revenue ..| 25 per cent. i . 
chests. ad valorem $ 
ZINC, Or SPELTER, |Preferential| 30 per cent.| 20 per cent wa ine 
wrought or manu- | revenue. ad valorem | ad valorem 
factured, not other 
wise specified. 
ZINC, UNWROUGRT, |Revenue Free zi : : ot 
including cakes, 
ingots, tiles (other 
than boiler tiles) 
hard or soft slabs 
and plates, du st, > 
dross and ashes; 
end broken zinc. 
Tin, BLOCK Revenue ..| Rs. 312-8 ar Sà si 
per ton. 
BRASS, BRONZE and |Preferential]| 30 per cent.| 20 per cent. 44 es 
similar alloys revenue. ad valorem.) ad valorem. 
wrought, and 
manufactures 
thereof not other- 
wise specified. 
70 (1) [AJI sorts of metals |Revenue 25 per cent. a os 


other than iron 
and steel, and 
manufactures 
thereof, not other- 
wise specified. 


ad valorem. 





eee 


'_.. | - other-moving-parts;. —_ 
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y 
V 
Preferential rate of duty | 4 e 
Se if the article is the pro- | SO" p 
7 i Nature of Standard | duce or manufacture of | o v B 
num Name of article. d > g 
DET ; uty. rate of duty. | —-———-*—___—__, KEI 
The United ! A British | 32° 
: - TERN sels oe Kingdom. | Colony. A 4 
71 HARDWARE IRON MON- |Preferential |30 per cent. |20 per cent. 
GERY and TOOLS, all | revenue. ad valorem. | ad valorem. 
sorts not other- 
wise specified, in- 
cluding incandes- 
cent—mantles but 
excluding machine 
tools and/agricul- 
tural implements. 
71 (1) |The following Harp- |Revenue 25 per cent. i a = 
_| WARE, IRONMON- ad valorem. 
GERY and TOOLS, 
namely, ,agricul- 
tural implements 
. not otherwise spe- a i3 ( 
cified, buckets of Ti i 
te tinned or galvaniz- 
ed iron, and prun- 
_ | _ing-knives. 
71 (2) |Curtery, all sorts |Preferential {30 per cent. |20 per cent. Pe el 
a a ae spe- | revenue |advualorem. jad valorem. 
cifled. ' 
71 (3) |MeTAL FURNITURE |Preferential |30 per cent. |20 per cent. 
and CABINETW ARE. revenue. ad valorem. | ad valorem. 
7I (4) |PrintinG TYPE Revenue .. |One anna ja me" de | ee 
and three 
; ‘pies per Ib. 
7I (5) |The following PRINT- |Revenue .. |2} per cent. a S 
l ING MATERIALS, f ad valorem. 
l namely, leads, ; 
| brass rules, wood- 
; | en and:imetal 
quoins, ,shooting Rae |? 
| sticks and: galleys P 
a. | | agd metal furni- 7 |e 
ture. Dg t 
71 (6) |Racks for the with- | Revenue .. 24 per cent. Me sae ate 
. ! ering of tea leaf. ad valorem. 
: i SECTION XVI. =y . j 
l MACHINERY AND APPARATUS; ELECTRICAL MATERIAL. 
72 | [MacumeERY, namely, Revenue 10 per cent.f >` 


such of the follow- 
ing articles as are 
not otherwise 
specified :— 

(a) prime - movers | 

oilers, locomotive i : 
engines and tenders forthesame, portable en- 
gines (including power-driven road rollers, fire 
engines and tractors, and other machines in 
which the prime mover is not separable from 
the operative parts; . 

(b) machines and i : 
sets of machines a ` \ 
tobe wotked by electric,’steam; water, fire 
or other power, not being manual or animal 
labour, or which before being broyght into} |: 
use requjre to be fixed with reference toj ; ; o 


ad valorem. 


te ee ere Pt ae eee wae =a = z 
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Preferential rate of duty 
if the article is the pro- 


Item N 
: ature of Standard duce or manufacture of 
oe Name of article. duty. rate of duty. 
The United A British 


Kingdom. Colony. 


Duration of 
protective rate 
of duty. 


(c) apparatus aaa 
appliances, not to } 
be operated by manual or animal labour, 
which are designed for use in an industrial 
system as parts indispensable for its operation 
and have been givenfor that purpose some 
special shape or quality which would not be 
essential for their use for any other purpose ; 
(d) control gear, 
selfacting or 
otherwise, and transmission-gear designed for 
use with any machinery above specified, inclu- 
ding belting of all materials (other than cot- 
ton, hair and canvas ply) and driving chains,but 
excluding driving ropes not made of cotton; 
(e) bare r T 
electrolytic copper 
wires and cables and other electrical wires and 
cables, insulated or not, and poles, troughs, 
conduits and insulators designed as parts of a 
transmission system, and the fittings thereof. : 


_ Nore.—The term ‘Industrial system’ used in sub-item (c) means an installation 
-designed to be employed directly in the performance of any process or series of processes 
necessary for the manufacture, production or extraction of any commodity. 


72 (1); The following TEX- 
TILE MACHINERY 
and APPARATUS by 
whatever power operated namely, healds, 
heald cords-and heald knitting needles; reeds 
and shuttles; warp and weft preparation 
machinery and looms; bobbins and pirns; 
dobbies ; Jacquard machines; Jacquard harness 
linen cards; Jacquard cards: punching plates 
for Jacquard cards; warping mills; multiple 

box sleys; solid border sleys ; lape sleys ; swivel 





sleys; tape looms; wool carding machines; 
wool spinning machines; hosiery machinery ; 
coir mat shearing machines; coir fibre will- 
owing machines; heald knitting machines; 
dobby cards; lattices and lags for dobbies; 
wooden winders, silk looms; silk throwing and 
reeling machines; cotton yarn reeling 
machines ; sizing machines; doubling 
machines: silk twisting machines; cone wind- 
ing machines; piano card cutting machines; 
harness building frames; card lacing frames; 
drawing and denting hooks; sewing thread 
balls making machines; cumbli finishing 
machinery ; hank boilers; cotton carding and 
spinning machines; mail eyes lingoes, comber 
boards and comber board frames; take up 
motions, temples and pickers; picking bands; 
picking sticks; printing machines; roller 
cloth; clearer cloth; sizing flannel; and roller 
skins. 
72 (2)| PRINTING AND Lir-j Revenue ..| 10 per cent. sd 

HOGRAPHIC MATE- ad valorem. 
RIAL, namely, pres- 


23 
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[eg] 

Preferential rate of duty | ‘#4 
tices i ale ictic tents a the article i A the pro- | gẹ s 
K . ature o andar uce or manufacture of | 453 
oe Name of article. duty. rate of duty. at REO 
(rari 
The United| A British A 2 = 

Kingdom. Colony. a 





ses, lithographic plates, composing sticks, 
chases, imposing tables, lithographic stones, 
stereo-blocks, wood blocks, half-tone blocks, 
electric type blocks, process blocks and highly 
polished copper or zinc sheets specially pre- 
pared for making process blocks, roller 
moulds, roller frames and stocks, roller compo- 
. sition, lithographic nap rollers, standing screw 


and hot presses, perforating machines, gold 
blocking presses, galley presses, proof presses, 
arming presses, copper plate printing presses, 
rolling presses, ruling machines, ruling pen 
making machines, lead cutters, rule cutters,slug 
cutters, type casting machines, type setting and 
casting machines, paper in rolls with side per- 
forations to be used after further perforation 
for typecasting, rule bending machines, rule 
mitreing machines, bronzing machines, stereo- 
typing apparatus, paper folding machines, 
paging machines but nee ink and paper. 
72 (3)| COMPONENT PARTS OF{ Revenue 10 per cent. 
MACHINERY as de- ad valorem, 
fined initems Nos, 
72,72 (1) and 72 (2), namely, such parts only 
as are essential for the working of the machine 
or apparatus and have been given for that pur- 
pose some Special shape or quality which would 
not be essential for their use for any other 
purpose: 
Provided that arti- ‘| 








cles which do not 
satisfy this condition shall also be deemed to 
be component parts of the machine to which 
they belong if they are essential to its opera- 
tion and are imported with it in such quantities 
as may appear to the Collector of Customs to 
be reasonable. 
72 (4)| PASSENGER LIFTS} Revenue ..| 25 per cent. 
and component ad valorem. 
parts and acces- 
sories thereof. 
72 (5)\| Domestic REFRIGERA-=| Preferential] 30 per cent.| 20 per cent. 
revente. ad valorem) ad valorem. 
72 (6) MACHINERY and com-| Preferential| 30 per cent.) 20 per cent. 
ponent parts there-) revenue. ad valorem! advaloren 
of, meaning mach-| 
ines or parts of machines to be worked by 
manual or animal labour, not otherwise speci- 
fied, and any machines (except such as are 
designed to be used exclusively in industrial 
processes) which require for their operation 
less than one-quater of one brake-horse-power. 


72 (7); WATER-LIFTS, SUGAR- Si Free - 
MILLS, sugar cen- 
trifuges, sugar 
pugmills, oil-pres- | 
ses, and parts 
thereof, when con- 
structed so that 
they can be worked 
concise bY mamal orani! o o o manual or ani- 
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72 (9) |The following DAIRY 


73 


INDIAN TARIFF ACT. 


179 





TURAL IMPLE- 
eres namely, 
winnowers, threshers, mowing and reaping 
machines, binding machines, elevators, seed and 
corn crushers, chaff-cutters, root-cutters, ensil- 
age-cutters, horse and bullock’ gear, ploughs, 
cultivators, scarifiers, harrows, clod-crushers, 
seed-drills, hay-tedders, hay presses, potatodig- 
gers, latex spouts, spraying machires, powder- 
blowers, white-ant exterminating machines, 
beet pullers, broadcast seeders, corn pickers, 
corn shellers, culti-packers, drag scrapers, stalk 
cutters, huskers and shredders, potato planters, 
lime sowers, manure spreaders, listers, soil 
graders, and rakes; also agricultural tractors, 
also component parts of these implements, 
machines or'tractors, providedjthat they can be 
readily fitted into their proper places in the im- 
plements, machines or tractors for which they 
are imported, and that they cannot ordinarily 
be used for purposes unconnected with agri- 
culture. 
Free ee 
AND POULTRY 
FARMING APP- 
LIANCES, namely, cream separators, milking 
machines, milk sterilizing or pasteurizing plant, 
milk ærating and cooling apparatus, churns, 
butter dryers, butter workers, milk-bottle fillers 
and cappers apparatus specially designed for 
testing milk and other dairy produce, and 
incubators; also component parts of these 
appliances, provided that they can be readily 
fitted into their proper places in the appliances 
for which they are imported, and that they 
cannot ordinarily be used for other than dairy 
and poultry farming purposes. 





ELECTRICAL INstRU-f Preferential, 30 per cent: 


MENTS, apparatus | revenue. ad valorem, 
and appliances, not 

otherwise specified 

excluding teleg- 

raphic and tele- 

phonic. 


73 (1) |The following ELrec-| Preferential} 30 per cent. 


TRICAL Instru-| revenue. | ad valorem. 
MENTS, APPARATUS 

AND APPLIANCES, 

namely :— 


Electrical Control 


Gear and transmis- 
sion Gear, namely, switches (excluding switch 


boards), fuses and current-breaking devices of 
all sorts and descriptions, designed for use in 
cırcuits of less than ten amperes and at a pres- 
sure not exceeding 250 volts, and regulators 
_.._ $ dorunewith molor desieacd 10 COnSUIE SO 8 in use with motors designed to consume less 


Preferential rate of duty 


ad valorem 


20 per cent. 


20 per cent. 


ad valorem 





i if the article is the pro- 
tem duce or manufacture of 
i : Nature of | Standard 
ii Name of article. duty. rate of duty. a 2 
The United | A British 
De et ee ee ea Colony, 
mal power and 
pans for boiling 
sugarcane juice. 
72 (8) oe oe AGRI- an Free ae 


- Ea Pn 


uration of 
rates 


of duty, 


THE MADRAS LAW JOURNAL SUPPLEMENT. 





Item 
num- 
ber. 


73 (2) 


73 (3) 


73 (4) 


73 (5) 


The following ELEC- 


[xxxn oF 1934. 





Name of article. Nature of Standard 


duty. rate of duty. |-—-—-—___-+--—__—__-_, 


Preferential rate of duty 


if the article 1s the pro- 
duce or manufacture of 


The United 
Kingdom. 


A British 
Colony. 


Duration of 
rotective rates 


of duty. 


p 





than 187 watts ; bare or insulated copper wires 
and cables, any one core of which, not being 
one specially designed as a pilot core, has a 
sectional area of less than one-eightieth part 
of a square inch, and wires and cables of other 
metals of not more than equivalent conducti- 
vity; and line insulators, including also cleats 
connectors, leading-in tubes and the like, of 
types and sizes such as are Ordinarily used in 
connexion with the transmission of power for 
other than industrial purposes, and the fittings 
thereof but excluding electrical earthenware 
and porcelain otherwise specified. 

Revenue ..{ 25 per cent. 
TRICAL INSTRU- ad valorem. 
MENTS, APPARATUS 
AND APPLIANCES, namely, telegraphic and tele- 
phonic instruments, apparatus and appliances 
not otherwise specified, flash lights, carbons, 
condensors, and bell apparatus; and switch- 
boards designed for use in circuits of less than 
ten amperes and at a pressure not exceeding 
250 volts. 





TELEGRAPHIC INS-{ Revenue ..} 15-% per 
TRUMENTS AND AP- cent. ad 
PARATUS and parts valorem. 


WIRELESS RECEPTION 


(+) fitted 


(it) not fitted 


thereof imported 
by, or under the 
orders of a Rail- 
way Administra- 
tion. 


INSTRUMENTS AND] revenue. ad valorem. 
APPARATUS and 
component parts thereof, including all electric 
valves, amplifiers and loud speakers which are 
not specially designed for purposes other than 
wireless reception Or are not original parts of 
and imported along with instruments or ap- 
paratus so designed. 


ELECTRICAL EARTHEN- 


WARE AND PORCE- | 
LAIN, the follow- 
ing, namely .— 


(a) Insulators, Sha- 
ckl 


e, Sinclair, 
Cordeaux or Pin- 
type, not other- 
wise specified— 


revenue, ad valorem 
or Re. 1-2 
per dozen, 

whichever 

is higher, 
Preferential} 30 per cent. 
revenue, ad valorem 
or fourteen 
annas per 
dozen, 

whichever 

is higher. 


Preferential| 50 per cent. |40 per cent. 


ad valorem. 


Preferential] 30 per cent. |20 per cent. 


ad valorem. 


20 per cent. 
ad valorem. 
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[tp] 
Preferential rate of duty | = = 
Item if the article is the pro- | $ x R 
cane | Name cranda gare of | Standard | duce or manufacture of | © $% 
ber. . rate of duty. | —-————— -7 ene 
The United | A British | 388 
Kingdom. Colony. |A zi 
pE a 
Q Two-way cleats | Preferential |30 per cent. |20 per cent, | ari 
revenue. ad valorem | ad valorem. 
or four an- 
nas per 
gross of 
pairs,which- 
everis 
higher. 
(c) Spacing insula- |Preferential |30 per cent. |20 per cent. nA 
tors. revenue. ad valorem | ad valorem. 
or two 
annas per 
gross,which 
ever 1S i 
_ _ {higher. 
(d) Ceiling roses— |Preferential |30 per cent. |20 per cent. : Se 
(+) fitted, revenue. valorem | ad valorem, 


73 (6) |RUBBER - INSULATED (Revenue 
Coprer WIRES AND 
CABLES, no core of 


74 


(ii) not fitted 


(i) fitted 


(ii) not fitted 


(e) Joint-box cut- 
outs— 


INDIAN TARIFF ACT. 


or ten annas 
per dozen, 
whichever 
is higher. 


Preferential |30 per cent. 


revente. 


Preferential 
revenue. 


Preferential |30 


revenue. 


ad valorem 
or eight an- 
nas per do- 
zen, which- 
ever is 
higher. 


30 per cent. 
ad valorem 
or eight an- 
nas per do- 
zen, which- 
ever is 
higher. 
er cent. 
ad valorem 
or six an- 
nas per do- 
zen, which- 
ever is 
higher. 


.. (64 per cent. 


ad valorem. 


which, other than one specially designed as a 
pilot core, has a sectional area of less than 
one-eightieth part of a square inch, whether 
made with any additional insulating or cover- 


ing material or not. 


wagons and 


like 


CoAL TUBS, tipping 


conveyances 
designed for use 
A on light rail track, 


SECTIONIXVII. 
TRANSPORT MATERIAL. 


20 per cent 
ad valorem 


20 per cent. 
ad valorem. 


20 per cent. 
ad valorem, 
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t 
Preferential rate of duty | w 3 
" Ttem if the article is the pro- z 5 
ie Naneor arice Nature of Standard | duce or manufacture of | 6 va 
> bee. ° duty. rate of duty. | _—-—___-2~-—____-_, Poa, 
The United ! A British | 320 
Kingdom. Í Colony. |A Q 
Cy 
if adapted to be 
worked by man- 
nual or animal 
labour and if made 
mainly of iron or 
steel; and compo- 
nent parts thereof 
made of iron or 
steel— : i i 
(a) of British |Protective. {14 times the a T Mar 
manufacture. excise duty 31, 
leviable for 1941. 
the time be- 
ing on steel 
ingots pro- 
duced in 
British In- ' 
dia; or 10 
per cent, 
| ad valorem 
whichever 
: is higher. 
(b) not of British |Protective. |l} times the oe T Mar. 
manufacture. excise duty 31, 
leviable for . 1941. 
the time be- 
ing on steel 
ingots pro- 
duced in i 
British in- ' 
. dia plus Rs. ' 
40 per ton; 
or 20 per 
i cent. ad va- 
- lorem, i 
whichever . 
is higher. 
74 (1) |Tramcars and com- [Revenue .. |25 per cent. ji ; sa 
ponent parts and ad valorem 
aa there- 
of. . 
74 (2) |Ratm-way MATERIALS |Revenue .. |15 5/8 per is 7 i 
cor for permanent-way cent. ad va- | 
and rolling stock, _| lorem. 


namely, sleepers, other than iron and steel, and 
fastenings therefor; bearing plates, chairs, 
inter-locking apparatus, brake-gear, shunting 
skids, couplings and springs, signals, turn- 
tables, weighbridges, carriages, wagons, tra- 
versers, rail removers, scooters, trollies, trucks ~ 
also cranes, water-cranes and water-tanks 
when imported by or under the orders of a 
railway administration. 


Provided that for the purpose of this entry ‘raıl- 


way means a line of railway subject to the 
provisions of the Indian Railways Act, 1890, 
and includes a railway constructed in a State 
in India and also such tramways as the 
Governor-General in Council may, by notifica- 


| 


tion ın the Gazette of India, specifically in- 
a t 


- clude therein: 
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Item 
num- 
ber. 


Name of article. Nature of Standard 


duty. rate of duty, | ——————- 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 





re 


The United | A British 
Kingdom. Colony. 


Duration of 
protective rates 
of duty 





Provided also that articles of machinery as 


defined in Item No. 72 or No, 72 (3) shall not 
be deemed to be included hereunder. 


74 (3)| Component parts off Revenue ..( [5$per. cent 


75 


Railway Materials ad valorem,. 
as defined in item 

No. 74 (2), namely, 

such parts only as are essential for the work- 
ing of railways and have been given for that 
purpose some special shape or quality which 
would not be essential for their use for any 
other purpose: 


Provided that articles which do not satisfy this 


condition shall also be deemed to be com- 
ponent parts of the railway material to which 
they belong, if they are essential to its opera- 
tion and are imported withit in such quanti- 
ties as may appear to the Collector of Customs 
to be reasonable. 


CONVEYANCES not; Revenue ..( 25 per cent. 


otherwise specified ad valorem. 
and component 

parts and accesso- 

ries thereof: also 

MOTOR VANS AND 

MOTOR LORRIES im- 

ported complete. 


75 (1)| Motor cars includ- Preferential( 374 per cent. 


ing taxicabs and| revenue. ad valorem 
articles(other than 

rubber tyres and 

tubes) adapted for use as parts and accessories 
thereof, provided that such articles as are 
ordinarily also used for other purposes than as 
parts and accessories of motor vehicles includ- 
ed inthis item or in Items Nos.75 (2) and 75 
‘(3) shall be dutiable at the rate of duty specifi- 
ed for such articles. 


75 (2)| Motorcycles andj Revenue ..f{ 374 per cent. 


MOTOR SCOOTERS ad valorem. 
and articles (other 

than rubber tyres 

and tubes) adapted for use as parts and aces- 
sories thereof except such articles as are also 
adapted for use as parts and accessories of 
motor cars. 


75 (3)| MOTOR oMNIBUSES;{ Preferential; 25 per cent. 


+ 


chassis of motor} revenue. ad valorem. 
omnibuses, motor 

vans and motor 

lorries: and parts of mechanically propelled 
vehicles and accessories not otherwise «pecifi- 
ed, excluding rubber tyres and tubes and such 
parts and accessories of motor vehicles includ- 
ed in this item as are also adapted for use as 

arts and accessories of motor cars. 


Pp 
75 (4)| CARRIAGES and carts; Preferential, 30 per cent, 





which are not revenue. ad valorem, 
mechanically pro- 
pelled, not other- 


s 
s 
ee 
rag 

s 

. 
. 
bd 

- 


30 per cent. 
ad valorem 


ad valorein.. 


20 per cent.| 
ad valoren. 


174 per cent ee on 


J 
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Item 
num- 
ber. 


Name of article. | 


Nature of 


duty: Standard 


rate of duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


rao 


The United 
Kingdom. 


— 


A British 
Colony, 


Duration of 
rotective rates 


of duty. 


p 





76 


76 (1) 


76 (2 
76 E 


wise specified, and cycles (other than motor 
cycles) imported entire or in sections and 


paris 


and accessories thereof; excluding 


rubber tyres and tubes. 


AEROPLANES, a er o-f Revenue 


plane parts, aero- 
plane engines, 
aeroplane engine 
parts and rubber 
tyres and tubes 
used exclusively 
for aeroplanes. 


SHies and other 


vessels for inland 
and harbour navi- 
gation, including 
steamers,launches, 
boats and barges 
imported entire or 
in sections: 


Provided that arti- 


cles of machinery 
as defined in Item 
No. 72 or No. 72 
(3) shall, when 
separately import- 
ed, not be deemed 
to be included 
hereunder. 


LIGHT SHIPS EN 
FURNITURE TACKLE 


and APPAREL, not 
otherwise describ- 
ed, for steam-sail- 
ing, rowing and 
other vessels. 


2ł per cent. 
ad valorem. 


Revenue 15€ per cent. 


ad valorem. 


Free di 
15 per cent. 
ad valorem, 


Revenue 


SECTION XVIII. 


SCIENTIFIC AND PRECISION INSTRUMENTS AND APPARATUS: 


WATCHMAKERS’ AND CLOCKMAKERS’ WARES; MUSICAL INSTRUMNTS. 


77 


RATUS and APP- 
LIANCES other than 
electrical, all sorts 
nototherwise 
specified, including 
photographic, sci- 
entifc, philosophi- 
cal and surgical 


77 (1)| INSTRUMENTS, APPA- 


77 (2)| OPTICAL 


RATUS and APP- 
LIANCES, imported 
by a passenger as 
part of his per- 
sonal baggage and 
in actual use by 
him in the exercise 
of his profession 
or calling. 
INSTRU- 
MENTS, APPARATUS 
and APPLIANCES, 


revenue. ad valorem. 
Free 
I 

Revenue ..| 25 per cent. 


ad valorem. 


INSTRUMENTS, APPA-| Preferential) 30 per cent., 20 per cent. 


ad valorem. 
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o 
Preferential rate of duty | ‘4a 
Hemi if the article is the pro- a oe 
saa Namespace Nature of | Standard | duce or manufacture of | O> 5 
hae. : duty. rate of duty.| ————-———— -n aon 
The United | A British | 55° 
Kingdom. Colony. | $, 
78 CLOCKS and WATCHES| Revenue ..] 50 per cent. ae 
and parts thereof. ud valorem. 
79 MUSICAL INSTRU-| Preferential] 50 per cent.) 40 per cent. pa oe 
MENTS and parts] revenue. ad valoren.| ad valorem. 
thereof, all sorts 
not otherwise spe- 
cified. 
79 (1) |The following Musi-| Revenue ..| 50 per cent. ks .. > 
CAL INSTRUMENTS, ad valorem. 
namely, complete 
organs and har- 
moniums an d re- 
cords for talking , 
machines. ! 
SECTION XIX. 
ARMS AND AMMUNITION. 
80 Save where other-( Revenue ..f 50 per cent. . ee 
wise specified, all ad valorem 
articles which are 
arms or parts of 
arms within the meaning of the Indian Arms 
Act, 1878 (excluding springs used for arr 
guns), all tools used for cleaning or putting 
together the same, all machines for making, 
loading, closing or capping cartridges for 1 
arms other than rifled arms and all other 
sorts of ammunition and military stores, and 
any articles which the Governor-General in 
Council may, by notification in the Gasette o 
India, declare to be ammunition or military 
stores for the purposesjof this Act. 
80 (1)| Subject to the ex-7 Préferential Rs. 18-12} Rs. 18-12 oP see 
emptions specified] revenue. each plus 10} each or 40 
in item No. 80 (3) per cent. ad| per cent. ad 
--Firearms, includ- valorem,ot| valorem 
ing gas and air 50 per cent.| whichever 
guns, gas and air ad valorem,| is higher. 
rifles and gas and whichever 
air pistols, not is higher. 
otherwise specifi- 
ed, but excluding 
parts and accesso- 
ries thereof. 
80 (2)| Subject to the ex is . 
emptions specified 
in Item No. 
(3)— 
(a) Barrels, whether] Revenue ..| Rs. | : ae 
single or double, 18-12 | 
for firearms, in- each. 
cluding gas and .]ž 
air guns, gas and PN 
air rifles, and gas i 
and air pistols, not i 
otherwise specifi- oo 
| ed. S 
a S. N 


24 
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and AMMUNITIONS 
and MILITARY 
STORES— 


(a) Arms forming part of the regular equipment 


of acommissioned or gazetted officer in His 
Majesty’s Service entitled to wear diplomatic, 
military, naval, Royal Air Force or police 
uniform. 


(b) A revolver and an automatic pistol and am- 


munition for such revolver and pistol up toa 
maximum of 100 rounds per revolver or pistol 
(a) when accompanying a commissioned officer 
of His Mayesty’s regular forces, or of the 
Indian Auxiliary Force of the Indian Terri- 
torial Force or a gazetted police officer, or (it) 
certified by the commandant of the corps to 
which such officer belongs, or, in the case of an 
officer not attached to any corps, by the officer 
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w 
[p] 
, Preferential rate of duty} = %3 
Ite if the article is the pro- | o> 
m . Nature of Standard duce or manufactureof | 525 
num- Name of article. Z250 
duty. rate of duty. | —-————— z 
ber. A 2H 
The United | A British | 389 
Colony. A = 
a er ir 
(b) Main springs Revenue Rs. ae = ie T oag 
and magazine spr- 6-4 h 
ings for firearms, each. | 2.9 
including gas guns, qs 
gas rifles and gas Jw 
pistols. ; a 
(c) Gun stocks and |Revenue .. |Rs. ge . 
reech blocks. 3-12 | © 7 
a each. | S ,, 
(4) Revolver cylin- |Revenue .. |Rs. ee 
ders, for each car- 2-8: ee 
tridge they will each. | SN 
carry. ‘ | 3 
(e) Actions (includ- |Revenue .. |Rs. F 
ing skeleton and 1-4 2 
waster), breech each, | 3 
bolts and their - Be 
heads, cocking ` 19 
pieces, and locks | 5 
for muzzle load- O i 
ings arms. J 
(f) Machines for |Revenue .. |50 per cent. 
making. loading, _ | ad valorem 
or closing cartrid- 
ges for rifled arms 
(g) Machines for |Revenue .. |50 per cent. 
capping cartridges ad valorem. 
for rifled arms. 
80 (3) |The following ARMS, så Free eA or 


a ,pọ, 


commanding the station or, district ‘in which 
such officer is Serving or, in tbe case ofa 
police officer, by an Inspector General or Com- 
missioner of Police to be imported by the 
officer for the purpose of his equipment. 


(c) Swords for presentation as army or volun- 


teer prizes, 


(d) Arms, ammunition and military stores im- 


ported with the sanction of the Government of 
India for the use of any portion of the military 
forces of a State in India being a unit notified 
in pursuance of the first schedule to the Indian 
Extradition Act, 1903. 


(e) Morris tubes and patent ammunition im- 


ported by officers commanding -British and 


a aama al S 
s e s s » e 
. e . . 

i + 
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Preferential rate of duty 





ay 
: lal T: os. 
It if the article is the pro- I 
a Name of article. Nature of Standard duce or manufacture of | o L8 
ber. p t 
boo 

A 


protective rate 


The United) A British 
Kingdom. Colony. 


Indian regiments or volunteer corps for the 
instruction of their men. 


80.(4) |ORNAMENTAL ArMs [Revenue .. |25 per cent ie wa cu 
of an obsolete pat- ad valorem 
tern possessing 








only anantiquarian value; masonic and thea- 
trical and fancy dress swords provided they 
are virtually useless for offensive or defensive 
purposes; and dahs intended exclusively for 
domestic, agricultural and industrial purposes. 
81 CARTRIDGE CASES, fl- preer ential 50 per cent,| 40 per cent. aie 
led and empty. | revenue. ad valorem.! ad valorem 


SECTION XX. 
MISCELLANEOUS GOODS AND PRODUCTS NOT ELSEWHERE INCLUDED. 


&2 CoraL, prepared .. (Revenue ..{ 25 per cent sa a i3 
ad valorem. 
82 (1) |Ivory, manufactured |Revenue ..| 50 per cent. Ness 
not otherwise spe- ad valorem 
, cified, 
82 (2) |BANGLEs and BEADS, |Revenue ..] 50 per cent. T 
not otherwise spe- ad valorem. 
cfied 
83 BrusHES, all sorts.. |Preferential| 30 per cent:| 20 per cent. a > 
revenue. ad valorem | ad valorem. 
84 Toys, GAMES, PLAY- |Preferential| 50 per cent.| 40 per cent. i np 
ING CARDS and re- į revenue. ad valorem.! ad valorem. 
quisities for games | 


& sports, bird shot, toy cannons, air guns, & air 
pistols for the time being excluded in any part 
of British India from the operation of all the 
eae aes and directions contained in the 

ndian Arms Act, 1878, and bows and arrows. 


85 BUTTONS, METAL .. (Preferential/ 30 per cent. | 20 per cent. re ae 
revenue. | ad walorem.| ad valorem. 
85 (1) [SMOKERS REQUISITIES |Preferential| 50 per cent. 40 per cent. i 


excluding tobacco | revenue. | ad valorem.| ad valorem. 
and matches. 
Provided that mech- 
anical lighters as 
defined in the 
Mechanical Light- 
ers (excise Duty) 
Act, 1934, shall be 
liable in addition 
to a duty equal to 
the amount of the ‘ 
excise duty impo- 
sed by that Act on 
mechanical ligh- 
ters manufactured 
in British India. 
SECTION XXI. 


WORKS OF ART AND ARTICLES FOR COLLECTIONS. 


86 Prints Encravincs{ Revenue ..( 50 per cent. a oie wa 
and PICTURES (in- ad valorem. 
cluding photo- 
graphs and picture 
post cards), not 
otherwise specified 
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Preferential rate of duty | 4, 3 
if the article is the pro- | OR, 

oe Ree eee Natureoet. || “Siiedaca duce or manufacture of g 9 p 

ber ' duty. rate of duty.) —~—-———— SPT 
The United | A British } 32S 

Kingdom. Colony. | H 
E E, E E, N c 

86 (1) |ART, woBKs oF, not] Revenue ..| 25 per cent. 
otherwise specified ad valorem, 

86 (2) |Art, the following è Free se bi .. 

WORKS OF— 

(1) statutory and 
pictures intended 
to be put up for the public benefit in a public 
place, and (2) memorials of a public character 
intended to be put upina public place, includ- 
ing the materials used, or to be used in their 
construction, whether worked or not. 

86 (3) |SPECIMENS, MODELS i Free 
and Watt Dz1ac- nae 
RAMS illustrative 
of natural science 
and medals and 
antique coins. 

86 (4) [Postage STAMPS, Pe Free ih P z 
whether used or j 
unused. 

SECTION XXII. 
ARTICLES NOT OTHERWISE SPECIFIED. 

87 All other articles not Revenue ..] 25 per cent. ee 
otherwise specified, ad valorem. 
including articles 
imported by post. 





THE SECOND SCHEDULE. 


Export TARIFF. 


er | Names of articles. | Per. ee 


$e 


1 


JUTE, other than Bimlipatam jute. 





Raw Jure— Rs. A. 
(1) Cuttings. ET i Bale of 400 lbs. 1 4 
(2) All other description oe .. {Bale ot 400 Ibs. 4 8 
JUTE MANUFACTURES, when not in actual use as cover- 
ings, receptacles or bindings, for other goods— 
(1) Sacking (cloth bags, twist, yarn, rope and twine .. noe of 2,240 20 0 
S, 
(2) Heissans and all other descriptions of jute manu- {Ton of 2,240| 32 0 
factures not otherwise specifed. Ibs. 
KINS. 
Raw SKINS z4 Ad valorem .. |5 per cent. 
RICE. 
Rice, husked or unhusked, including rice flour but |Indian maund |two annas 
excluding rice bran and rice dust, which are free. of 82-2/7 1b. | and three 
avoirdupois | pies. 


weight 








Act, 1928. 
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THE THIRD SCHEDULE. 

Acts REPEALED. 

(See section 13.) 
eT A 
Year. (Number. Short title. Extent of repeal. 
ORT Me ee eee 

Acts of the Governor-General in Cotunctl. 
1894 |VIII he Indian Tariff Act, 1894 .. ,The whole. 
1899 |XIV The RT Tariff (Amendment) |So much as is unrepealed. 
Act, f 
1902 |VIII The ES Tariff (Amendment) |So much as is unrepealed. 
Act, 1902. 

1903 IX _ |The Indian Tea Cess Act, 1903.. \Inthe title and preamble, the words 
and figures “and to amend section 5 
of the Indian Tariff Act, 1894” in 
clause (b) of sectiou 2 the words and 
figures “and by section 5 of the 
Indian Tariff Act, 1895,as amended 

i by this Act”; and section 8. 
1903 XII _ (The Indian Tariff (Amendment) |So much as is unrepealed, 
Act, 1903. 
1904 |XI _ lAn Act to revive and continue |So muchas is unrepealed. 
section 8 B of the Indian Tariff 
Act, 1894. 
1914 |X . |The Reapealing and Amending |So much of the First Schedule as 
Act, 1914. relates to the Indian Tariff Act, 1894. 
1916 IV . |The See Tariff (Amendment) |So much as is unrepealed. 
Act, 1916. 

1916 )XIII . |The Amending Act, 1916 So much of the Schedule as relates to 
the Indian Tariff Act, 1894. 

1917 \VI . |The MRE Tariff (Amendment) |So much as is unrepealed. 

Act, A 
1919 |XIX .. |The Indian Tariff (Amendment) |The whole. 
Act, 1919. 
Acts of the Indian Legislature. 

1922 (XII .. {The Indian Finance Act, 1922 ., [In the title and preamble, the words 
and figures “ the Indian Tariff Act 
1894,” ; and section 3 and Schedule]. 

1924 |IX . |The Indian Tariff (Amendment) |The whole. 

Act, 1924. 

1925 |XIII .. |The Indian Finance Act, 1925 .. |In the title and preample, the words 
and figures “ to remit or vary certain 
duties leviable under the Indian 
Tariff Act, 1894,”; section 3 and 
Schedule, I. 

1925 \XIV y ae Tee Tariff (Amendment) |So much as is unrepealed. 

ct, 1925. 
1925 |XXV .. |The Bamboo Paper Industry |So much as is unrepealed. 
(Protection) Act, 1925. 
1926 |XVII The Indian Tariff (Amendment) |The whole. 
Act, 1926. 
1927 JIII _, |The Steel Industry (Protection) |The whole. 
Act, 1927. 
1927 |V _ |The Indian Finance Act, 1927 .. |In the title and preamble, the words 
and figures“ the Indian Tariff Act, 
1894,” ; section 4 and Schedule II. 
1927 |XX The Bamboo Paper Industry |The whole. 
(Protection) Act, 1927. 

1927 |XXIII .. |The Indian Tariff (Cotton Yarn |The whole. 
(Amendment) Act, 1927. 

1927 |XXIV .. |The indian dane (Amendment) |The whole. 
Act, 192/. 

1928 {VII . |The Tariff Indian (Amendment) |The whole. 


A AA a a 
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————————— eee 


Year. 


(1) 


1928 
1928 
1929 


1929 
1930 


1930 
1930 


1930 
1931 
1931 
1931 
1931 
1932 
1932 
1932 
1932 


1932 
1933 
1933 
1933 
1933 


1933 
1933 


1933 
1934 
1934 
1934 





Number, 


(2) 


VIII 
XVII 
IV 


VI 
XI 


XII 
XV 


XVII 
II 

III 
XV 
XXII 
III 

V 

VI 
XV 


XXV 


XX 


XXVIII. [The Indian 


I 
LV 
VI 





Short title. 
(3) 


The Steel Indust Protecti 
8 Ty ( ection) 


Act, ; 

The; Match Industry (Protec- 
tion) Act, 1928. 

The Indian Tarif (Amendment 
Act, 1929. 

The Indian Finance Act, 1929 .. 

The Indian Tariff (Amendment) 
Act, 1930, 

The Steel Industry (Protection) 
Act, 1930. 

The Indian Finance Act, 1930 .. 


The Cotton Textile Industry 
(Protection) Act, 1930. 

The Steel Industry (Protection) 
Act, 1931. 

The Gold Thread Industry (Pro- 
tection) Act, 1931. 

eee (Import Duty) Act, 

The Heavy Chemical Industry 
(Protection) Act, 1931, 

The Wheat Import Duty (Exten- 
ding) Act, 1932. 

The Wire and Wire Nail Indus- 
try (Protection) Act, 1932. 

The Bamboo Paper Industry 
(Protection) Act, 1932, 

The Indian Tariff (Wireless 
Broadcasting) Amendment 
Act, 1932. 

The Indian Tariff (Ottawa Trade 
oD Amendment Act, 


The Cotton Textile Industry 
coo (Amendment) Act, 


1 

The Wheat Import Duty (Ex- 
tending) Act, 1932. 

The Indian Finance Act, 1933. 


he Indian Tariff (Ottawa 
Trade Agreement) Supple- 
mentary Amendment Act, 1933. 

The Indian Tariff (Amendment) 
Act. 1933. 

The Cotton Textile Industry 
Protection (Second Amend- 
ment) Act, 1933. 

Tariff (Second 
Amendment) Act, 1933. 

The Indian Tariff (Amendment) 
Act. 1934. 

The Wheat Import Duty (Ex- 
tending) Act, 1934. 

The Cotton Textile Industry 
ae (Amendment Act, 


Extent of repeal. 


(4) 


The whole. 
The-whole. 
The whole. 


The whole. 
The whole, 


The whole. 

In the title and preamble, the words 
and figures “ to vary certain duties 
Jeviable under the Indian Tariff Act, 
1894,”; sections 4and 4A and Sche- -> 
dule I. 

The whole. 

The whole. 

The whole. 

So much as is unrepealed. 

The whole. 

The whole. 

The whole. 

The whole. 


The whole. 
The whole. 
The whole. 


The whole. 

Inthe title and preamble, the words 
and figures ‘‘to vary certain duties 
leviable under the Indian Tariff Act, 
1894,” and section, 3. 

The whole. 

The whole. 


The whole. 


Sections 2 and 3. 
The whole. 
The whole. 
The whole. 
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Year. (Number. Short title. Extent of repeal. 

a 2 aaa O a eee? Oe ee ee 

1934 |VII _. |The Steel and Wire Industries |The whole. 

So aa (Extending) Act, 
1934. 

1934 |IX _. |The Indian Finance Act, 1934 .. |In title and preamble, the words and 
figures “to vary certain duties 
leviable under the Indian Tarif Act, 
1894 ;” and section 3. 

1934 |X11 .. |The Indian Tariff (Textile Pro- |The whole. 

tection) Amendment Act, 1934, 
1934 |XVI .. |The Maches (Excise Duty) Act, |Section 20. 
1934. 
Acts made by the Governor-General under section 67 B of the Government of India Act. 

1923, .. «The Indian Finance Act, 1923, So much as is unrepealed. 

1924 .. |The Indian Finance Act, 1924. So much as is unrepealed. 

1931 . |The Indian Finance Act, 1931. In the title and preamble, the words 


and figures “ to vary certain duties 
leviable under the Indian Tariff Act, 
1894,” ; sections 3&4 and Schedules I 


and IT. 
1931 .. |The Indian Finance (Supplemen- |Sections 3 and 4 and Schedule I. 
tary and Extending, Act, 1931. 


ee 


THE INDIAN ARMY (AMENDMENT) ACT, 1934. 


Act No. XXXIII oF 1934. 


[Sth September, 1934. 

An Act further to amend the Indian Army Act, 1911, for certain purposes. 
WHERE AS it is expedient further to amend the Indian Army Act, 1911, 

for the purposes hereinatter appearing; It is hereby enacted as follows :— 
1. This Act may be called THE INDIAN ARMY 

Short title. (AMENDMENT) Act, 1934. 

2. Inthe preamble to the Indian Army Act, 1911 (hereinafter referred to 
as the said Act), for the words “ Indian officers ” the 


Amendment of the pre- és er : : 
words Indian commissioned officers, Viceroy’s 
amble, Act VIII of 1911. commissioned officers ” shall be substituted. 


Amendment of section 2, . Act 
Act VIII of 1911. 3. In section 2 of the said Act, 


(a) in clause (a) of sub-section (1), for the words “ Indian officers” 
the words ‘‘ Indian commissioned officers, Viceroy’s commissioned officers” 
shall be substituted; and 

(b) in sub-section (2), for the words “ discharged, or dismissed ” the 
words “ retired, discharged, cashtered, removed or dismissed from the service” 
shall be substituted. 

4. In sub-section (1) of section 3 of the said Act, for the words ‘“ Indian 
oficers’’ the words ‘‘ Indian commissioned officers, 


Amendment of section 3, . , oa! d s” aS 
Act VIII of 1911. o s commissioned officer shall be substitut 


Amendment of section 7, . 5 o 
Act VIII of 1911. 5. In section 7 of the said Act, 


(a) for clause (1) the following clause shall be substituted, namely :— 
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“(1) ‘ British officer’ means a person holding His Majesty’s commission 
in His Majesty’s Land Forces or in the Royal Marines or in the Territorial 
Army, and includes, in relation to a person subject to this Act when serving 
under such conditions as may be prescribed, a person holding a commission in 
His Majesty’s Naval Forces or Royal Air Force;’’; 


(b) for clause (2) the following clauses shall be substituted, namely :— 


“(2) ‘Indian commissioned officer’ means a person commissioned, 
gazetted or in pay as an officer holding His Majesty’s commission in the Indian 
Land Forces, and includes, in relation to a person subject to this Act when 
serving under such conditions as may be prescribed, a person holding a commis- 
sion in the Indian Air Force: 

(2-A) ‘ Viceroy’s commissioned officer’ means a person commissioned, 
gazetted or in pay as a Viceroy’s commissioned officer in the Indian Army:”’; 

(c) for clause (5) the following clause shall be substituted, namely :— 

“(5) ‘officer’ means an officer of any of His Majesty’s Military Forces, 
and includes, in relation to a person subject to this act when serving under such 
conditions as may be prescribed, an officer of any of His Majesty’s Naval or 
Air forces, but does not include a warrant officer, petty officer or non-commis- 
sioned officer :”: 

(d) in clause (6), after word the “British officer” the words “or Indian . 
commissioned officer ” shall be inserted ;’’ 

(e) in clause (7), for the words “a warrant officer or non-commissioned 
officer subject to the Army Act or the Air Force Act” the words “ an officer, 
warrant officer, petty officer or non-commissioned officer of any of His 
Majesty’s Naval, Military or Air Forces” shall be substituted ; 

(f) to clause (8) the words “ or His Majesty’s Indian Forces ” shall be 
added; and 

(g) in clause (14), after the word “service ” the words ‘and includes 
air force costody” shall be inserted. 

6. In section 10 of the said Act, after the words 


fe section 10, «e military pay” the words “ as an enrolled person ” 
i shall be inserted. 


; 7. Section 13 of the said Act shall be re-number- 
ee 13, ed as sub-section(1) of section 13, and in that section 
as so renumbered,— 
3 (a) the words “ or the Commander-in-Chief in India” shall be omitted, 
an 
(b) the following sub-section shall be added namely :— 
“(2) The Commander-in-Chief in India may dismiss from the service 
any person subject to this Act other than an Indian commissioned officer.” 


Amendment of section 14, 8. In section 14 of the said Act, the word 
Act VIII of 1911. «Indian ”’ shall be omitted. 

Amendment of section 19, 9. In sub-section (1) of section 19 of the said 
Act VIII of 1911. Act,— 


(a) after the words “to the ranks” the words “any warrant officer 
or” shall be inserted; and 
(b) the following proviso shall be added, namely :— 
« Provided that a warrant officer reduced to the ranks shall not be 
required to serve in the ranks as a sepoy.” 
OE E ENET 10. In section 21 of the said Act, for the words 
endment of section 4t, « Indian officers” the words “ Viceroy’s commission- 
Act VIII of 1911, ed officers, warrant officers ” shall be substituted. 
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PO re ere 11. In clause (b) of section 36 of the said Act, 
At VIII of 1911 section “, after the word and figures “ section 117 ” the words, 
: figures and letter “or section 117-A” shall be insert- 

ed. 


Amendment of section 41, 12. (1) Section 41 of the said Act shall be 
Act VIII of 1911. renumbered as sub-section (1) of section 41. 


(2) In the said section as so re-numbered,— 


(a) After the words “ Every person subject to this Act who” the words 
“ either within British India or” shall be inserted; 


_ (b) the words “or when on active service in British India,” shall be 
omitted ; and l 


(c) the following proviso shall be added, namely :— 


“Provided that a person subject to this Act who at any place within 
British India or at any place, other than such frontier posts as may be specified 
by the Governor-General in Council by notification ın this behalf, in which the 
Governor-General in Council exercises jurisdiction by virtue of the Indian 
(Foreign Jurisdiction) Order in Council, 1902, and while not on active service, 
commits the offence of murder or culpable homicide not amounting to murder 
in relation to a person not subject to military law or the offence of rape, shall 
not be deemed to be guilty of an offence against military law and shall not be 
tried by a court-martial.” 


(3) To the said section as so re-numbered and amended the following 
sub-section shall be added, namely :— 


“(2) The powers of a court-martial to try and to punish any person 
under this section shall not be affected by reason of the fact that the civil offence 
with which such person is charged is also a military offence.” 


Pee a ore 42, 13. Section 42 of the said Act shall be omitted. 


P 


Pe lay maa 43, 14. In section 43 of the said Act.-— 


(a) after clause (c) the following clause shall be inserted, namely :— 
‘“‘Cec) in the case of Indian commissioned officers, cashiering;”’; 

(b) clause (e) shall be omitted ; 

(c) for clause (f) the following clause shall be substituted, namely :— 


“(f) reduction, in the case of a warrant officer, to a lower grade or class 
or place in the list of his rank, or to the ranks; or in the case of a non-commis- 
sioned officer, to a lower grade or a lower rank or to the ranks: 

Provided that a warrant officer reduced to the ranks shall not be required 
to serve in the ranks as a sepoy;”’ 

(d) in clause(g), for the words “of seniority of rank” the words “in the 
prescribed manner of seniority of rank and service for the purpose of promo- 
tion ” shall be substituted ; 

(e) in clause (gg), after the word “ officers,” the words “warrant 
officers and non-commissioned officers,” shall be inserted ; and 

(f) in clause (h4).— 

(i) in sub-clause (i), the word ‘‘ promotion,” shall be omitted, 

(#4) sub-cluause (ii) shall be omitted, and 

(iii) in sub-clause (iii), after the words “sentenced to”’ and after the 
word “such” the words “cashiering or” shall be inserted. 

I—25 í 
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15. In section 47 of the said Act, for the words “ any one or more of the 

punishments specified in clauses (d), (f), (gg) and 

Pereira cy ine 47, (h) of section 43” the following words shall be 
substituted, namely :— 


“the punishment specified in clause (cc) or clause (d) and any one or 
more of the punishments specified in clauses (f), (g), (gg) and (h) of section 
43 ae 

Insertion of new section 16. After section 47 of the said Act the follow- 
47-A in Act VIII of 1911, jng section shall be inserted, namely :— 


n l “ 47-A. Whenever an Indian commissioned 
MA ee officer is sentenced to transportation or imprisonment, 
oa the court shall by its sentence sentence such offcer to 

be cashiered.” 


, 17. In section 49 of the said Act, for the words 
Marei section 49, « A non-commissioned officer” the words “ A war- 
ct S ' rant officer or a non-commissioned officer” shall be 


substituted. 
-_ SEa 18. In section 49-A of the said Act, for the 

mendment ot section 17- words “any person” the words “any enrolled person” 
- „Act VIIT of 1911. shall be substituted. 


19. (1) Section 50 of the said Act shall be re-numbered as sub-section (2) 

: of section 50 and in that section as so re-numbered, 

Amendment of section 50, after the words “a person subject to this Act”, in 

act ih oevents both places where they occur, the words ‘‘ other than 
an Indian commissioned officer” shall be inserted. 

(2) The following sub-section shall be inserted as sub-section (1) of 


section 50, namely :— 
“(1) The following penal deductions may be made from the pay and 
allowances of an Indian commissioned officer, that is to say,— 


(a) all pay and allowances for every day of absence without leave, 
unless a satisfactory explanation has been given through his Commanding 
Officer and has been approved by the Governor-General in Council; 


(b) any sum required to make good such compensation for any expenses, 
loss, damage or destruction occasioned by the commission Of any offences as 
may be determined by the court-martial by whom he is convicted of such 


offence; 
c) any sum required to make good the pay of any person subject to this 
Act which he has unlawfully retained or unlawfully refused to pay; 


(d) any sum required to make good any loss, damage or destruction of 
public or regimental property which after due investigation appears to the 
Governor-General in Council to have been occasioned by any wrongful act or 
negligence on the part of the Indian commissioned officer ; 


(e) any sum ordered by a court-martial to be stopped under section 43.” 


Substitution of new sec- 20, For section 57 of the said Act, the following 


A A section 57, Act VIII Section shall be substituted namely :— 


“57. A general Court-martial shall consist of not less than five British 

7 officers or Indian commissioned officers, each of 
compeahon of . general whom has held a commission for not less than three 
court-marie!. whole years and of whom not less than four are of a 


rank not below that of Captain.” 


+ 
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Amendment of section 58, 


Act VIII of 1911. 


Omission of section 59, 
Act VIII of 1911. 


Substitution of new sec- 
tion for section 60, Act VIII 
of 1911. 


Composition of general, 
summary general or district 
court-martial. 


Omission of section 61, 
Act VIII of 1911. 


Amendment of section 63, 
Act VIII of 1911 


Amendment of section 65, 
Act VIII of 1911. 


Amendment of section 6/7, 
Act VIII of 1911. 


shall be inserted. 


Amendment of section 73,. 


Act VIII of 1911. 


195 


21. In section 58 of the said Act, for the word 
“officers” the words “British officers or Indian coii-- 
missioned officers” shall be substituted. 


INDIAN ARMY ACT, 


22. Section 59 of the said Act shall be omitted. 


23. For section 60 of the said Act, the follow- 


r o 





“60. A general, summary general or district 
court-martial may be composed of either British, 
officers or Indian commissioned cfhicers or of both’ 
British officers and Indian‘commissioned officers.” 


24. Section 61 of the said Act shail e omitted: : 


25. In section 63 of the said Act, for the .word; 
“ officers ” the words “ British officers or Indian 
commissioned officers” shall be substituted. 


26. In section 65 of the said Act, the proviso to 
sub-section (1) shall be omitted. 


27. In section 67 of the said Act, after thé’ 
words “the person in question” the brackets and 
words “(not being an Indian commissioned officer)” 


28. To section 73 of the said Act, the following 
proviso shall be added, namely :— E 


« Provided that a district court-martial shall not award to a warrant 


officer any punishment other than the punishment specified in clause (h) of 
section 43 or, either in addition to or in substitution for, any such punishment, 
the punishment specified 1 in clause (d) or the punishment specified in cause (F). 


of that section.’ 


Amendment of section 74, 
Act VIII of 1911. 


Omission of section 79, 
Act VIII of 1911. 


Amendment of secticn 82, 
Act VIII of 1911. 


Amendment of section 84, 
Act VIII of 1911. 


Amendment of section 86, 
Act VIII of 1911. 


Omission of section 105, 
Act VIII of 1911. 


Amendment of section 
107, Act VIII of 1911. 


Amendment of section 
108, Act VIII of 1911. 


Amendment of section 


111-A, Act VIII of 1911, 


29, In clause (a) of the proviso to section 74 
of the said Act, for the figures and word “41 or 42” 
the word and figures “or 41” shall be substituted, 


30. Section 79 of the said Act shall be emitied: ; 


31. In section 82 of the said Act, the words “or 
superintending officer” shall be omitted. 


32. In sub-section (1) of section 84 of the said, 
Act, the words “before the court”? shall be omitted. 

33. In sub-section (4) of section 86 of the said: 
Act the words and figures “or section 42” suan be 
omitted. 4 


34, Section 105 of the said Act shall be omitted, 


35. In section 107 of the sid Act, the word 
“ rigorous,” wherever it occurs, shall be omitted, 

36. In section 108 of the said Act, the words. 
and figures ‘‘ section 105 or ” shall be omitted. 

37. Insection 111-A of the said Act, the words 
and figures “ or section 42 ” shall be omitted, 
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PERET E r 38. In sub-section (3) of section 112 of the said 
oT O1, SEcHon ë Act, before the words “ a non-commissioned officer ” 
112, Act VIII of 1911. o ; 
the words ‘“‘ a warrant officer or ” shall be inserted. 


ne P E , 39. In clause (a) of sub-section (2) of section 
mencment' ot Se0H0n 113 of the said Act, for the word “discharge” the 
113, Act VIII of 1911. h : . 
words “ removal, retirement or discharge” shall be 
substituted. 


17 Act VHL of we 40. In section 117 of the said Act,— 


(a) in sub-section (1), after the words ‘‘ Any person subject to this 
Act” the words “ other than an Indian commissioned officer” shall be inserted; 
and 
(b) to sub-section (3), the following proviso shall be added, namely :— 
‘* Provided that a decision by an authority competent to dispose of the 
matter complained of shall be final. : 
Insertion of new section 41. After section 117 of the said Act the follow- 
117-A in Act VIII of 1911. ing section shall be inserted, namely :— 
“« 117-A, Any Indian commissioned officer who deems himself wronged 
by his Commanding ‘Officer or any superior officer 
Complaints by Indian 24d who on due application made to his Commandin 
commissioned officers. : : 8 
Officer does not receive the redress to which he con- 
siders himself entitled, may complain to the Governor-General in Council.” 


42. In sub-section (1) of section 118 of the said 


Amendment of section i . , ” 
118, Act VIII of 1911. see a words “or superintending officer” shall be 





THE INDIAN NAVY (DISCIPLINE) ACT, 1934. 


E Act No. XXXIV oF 1934. 
i [Sih September, 1934. 


An Act to provide for the application of the Naval Discipline Act to the Indtan 

Navy. 

WHEREAS by section 66 of the Government of India Act it is among other 
things enacted that provision may be made by the Indian Legislature for the 
application to the naval forces raised by the Governor-General in Council of the 
Naval Discipline Act subject to such modifications and adaptations as may be 
made by the said Legislature to adapt the Act to the circumstances of India ; 

AND WHEREAS it is expedient to make such provision; 

It is hereby enacted as follows :— í 

Short title and commence- 1. (1) This Act may be called Tue INDIAN 
ment. Navy (DISCIPLINE) Act, 1934. 

j (2) It shall come into force on such date as the Governor-General in 
Council may, by notification inthe Gazette of India, appoint. 

2. Inthis Act, unless there is anything repug- 
Definition. nant in the subject or context,— 

“ the Indian Navy” means the naval forces and ships raised and provi- 
ded by the Governor-General in Council. 

a 3. (1) The Naval Discipline Act shall apply to 
påZplication of she Naval the Indian Navy as if that Act where in the form in 
Navy. ale ores it is set forth in the First Schedule to this 

(2) In the application to the Indian Navy of the Naval Discipline Act as 
so set forth— 
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(a) “ the Indian Navy ” has the same meaning as in this Act, and 
(b) references to His Majesty’s Navy and His Majesty’s ships shall be 
deemed to include the forces and ships constituting the Indian Navy. 
4, The enactments mentioned in the Second 
Repeals. Schedule are hercby repealed to the extent specified 
in the fourth column thereof. 


THE FIRST SCHEDULE. 
(See section 3.) 
THE NAVAL DISCIPLINE ACT. 
(29 and 30 Vict. C. 109.) 
(As modified for application to the Indian Navy.) 
An Act to make Provision for the Discipline of the Navy. 


WHEREAS it is expedient to amend the law relating to the government of the Navy, 
whereon, under the good Providence of God, the wealth, safety, and strength of the 
. Kingdom chiefly depend: 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, ın this present Parliament 
assembled, and by the authority of the same, as follows: 


i 


i PART I 
ARTICLES OF WAR. ee: 


Public Worship. 


1. All officers in command of ships of the Indian 
Facilities for the perfor- Navy shall give reasonable facilities for the performance 
mance of religious duties. of religious duties by the officers and members of the 
crews of their respective ships to each man according to 

his religion. 


2. Every flag officer, captain, commander or officer 

Penalty for misconduct in commanding subject to this Act who upon signal of battle, 

action. or on sight of a ship of an enemy which it may be his duty 
to engage shall not, 

(1) Use his utmost exertion to bring his ship into action; 

(2) Or shall not during such action, in his own person and according to his rank, 
encourage his inferior officers and men to fight courageously; 

(3) Or who shall surrender his ship to the enemy when capable of making a 
successful defence, or who in time of action shall improperly withdraw from 
the fight, 

shall, if he has acted traitorously, suffer death; if he has acted from cowardice, shall suffer 
death, or such other punishment as is hereinafter mentioned; and if he has acted from 
negligence or through other default, he shall be dismissed {rom His Majesty's service with 
or without disgrace, or shall suffer such other punishment as is hereinafter mentioned. 


3. Every officer subject to this Act who shall forbear to pursue the chase of any 

enemy, pirate, or rebel, beaten or flying, or shall not relieve 

Penalty for not pursuing and assist a known friend in view to the utmost of his power, 

the enemy, and of not assist- or who shall improperly forsake his station, shall, if he 

ing a friend in view. has therein acted traitorously, suffer death; if he has acted 

from cowardice, suffer death or such other punishment as 

is hereinafter mentioned; if he has acted from negligence or through other default, shall 

be dismissed from His Majesty’s service, with disgrace, or shall suffer such other punish- 
ment as is herinafter mentioned. 


4. When any action or any service is commanded, every person subject to this Act 

who shall presume to delay or discourage the said action or 

Penalty for delaying or service upon any pretence whatsoever, or in the presence or 

discouraging the service or vicinity of the enemy shall desert his post or sleep upon his 

deserting his post, etc. watch, shall suffer death or such other punishment as 1s 
hereinafter mentioned. 
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: 5. Every person subject to this Act, and not being a commanding officer, who shall 
Ua i “not use his utmost exertions to carry the orders of his 
i z l superior officers into execution when ordered to prepare for 

Penalty for misconduct of action, or during the action, shall, if he has acted traitorously, 
‘subordinate officers and man suffer death; if he has acted from cowardice, shall suffer 
in action, death, or such other punishment as ig hereinafter 

ae _ mentioned; and if he has acted from negligence or through 
Other default, be dismissed from His Majesty’s service, with disgrace, or suffer such other 
punishmut as is hereinafter mentioned. 


Communications with the Enemy. 
6. All spies for the enemy shall be deemed to be persons 


Penalty for spies. subject to this Act, and shall suffer death or such other 
punishment as is hereinafter mentioned. 
Penalty for corresponding, 7. Every person subject to this Act who shall— 


etc., with the enemy. 


(1) Traitorously hold correspondence with or shall give intelligence to the enemy; 


(2) Or fail to make known to the proper authorities any information he may have 
received from the enemy; 

% (3) Or who shall relieye the enemy with any supplies, 

shall suffer death, or such other punishment as is hereinafter mentioned. 


‘8. Every person subject to this Act who shall, without any treacherous intention, 

i hold any improper communication with the enemy, shall þe 

Penalty for improper com- dismissed with disgrace from His Majesty’s service, or 

munication with the enemy. eo such other punishment as is hereinafter men- 
toned. 


Neglect of duty. 
9. Every person subject to this Act who shall desert his post or sleep upon his watch, 
or negligently perform the duty imposed on him, shall be 
Penalty for abandoning dismissed from His Majesty’s service, with disgrace, or 


post, ete. shall suffer such other punishment as is hercinafter 
mentioned, 


4 
1 


Mutiny, 
10. Where mutiny is accompanied by violence, every person subject to this Act who 
shall join therein shall suffer death or such other punishment 
Penalty for mutiny ac- as is hereinafter mentioned; and every person subject to 


companied by acts of vio- this Act who shall not use his utmost exertions to suppress 
Jente. s ~ ; ‘+ such mutiny shall. if he has acted traitorously, suffer death, 

or stich other punishment as is hereinafter mentioned; if he 
has acted from cowardice, shall suffer penal servitude or such other puishment as ig 
hereinafter mentioned: if he has acted from negligence he shall be dismissed from His 


‘Majesty’s service, with disgrace, or suffer such other punishment as is hereinafter 
mentioned, i ! 


Jll. Where a mutiny is not accompanied by violence, the ringleader or ringleaders 

of such mutiny shall suffer death, or such other punishment 

Penalty for mutiny not ac- as is hereinafter mentioned; and all other persons who shall 
companied by acts of violence. join such mutiny, or shall not use their utmost exertions to 


; E ; . Suppress the same, shall suffer imprisonment or such other 
punishment as is hereinafter mentioned. 


. 12. Every person subject to this Act who shall endeavour to seduce any other person 

oe oe . subject to this Act from his duty or allegiance to His Majesty, 
`“ Peralty’ for inciting to or endeavour to incite him to commit any act of mutiny, 
mutiny ., shall suffer death or such other punishment as is hereinafter 
a mentioned, 


' 13. Every person, not otherwise subject to this Act, who, being on board any ship 
of His Majesty, shall endeavour to seduce from his duty 
~ Penalty for civilians or allegiance to His Majesty any person subject to this Act, 
endevouring to seduce from shall so far as respects such offence be deemed to be a 
allegiance. person subiect to this Act, and shall suffer death or such 


e 


3? ae ee “ "".* other punishment as is hereinafter mentioned. 


".-14. “Every .person subject to this Act who shal! make or endeayour to make any 
Ret; ses - mutinous assembly, or shall lead or incite any other person 
‘ -Pénalty’ . for - making to join in any mutinous assembly or shall utter any words 
muftnous assemblies or-utter- of ‘sedition or mutiny, shall suffer penal servitude or 
ing seditious words, such other’ punishment as is hereinafter mentioned. 


` 
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15. Every gerson subject to this Act who shall wilfully conceal any traitorous or 

mutinous practice or design or any traitorous or mutinous 

Penalty for concealing any words spoken against His Majesty, or any words, practice, 

traitorous or mutinous prac- or design tending to the hindrance of the service, shall 

tice, design, or words. suffer penal servitude or such other punishment as is herein- 
after mentioned. 


16. Every person subject to this Act who shall strike or attempt to strike, or draw 

or lift up any weapon against, or use or attempt to use any 

Punishment for striking violence against, his superior officer whether or not such 

or attempting to strike, etc., superior officer is in the execution of his office, shall be 

superior officer. punished with penal servitude or such other punishment as 
is hereinafter mentioned. 


Insubordinaton. 


17. Every preson subject to this Act who shall wilfully disobey any lawful command 

of his superior officer, or shall use threatening or insulting 

Penalty for disobedience language, or behave with contempt to his superior officer, 

or using threatening langu- shall be punished with dismissal with disgrace from His 

age to superior officer, Majesty’s service. or suffer such other punishment as is 
hereinafter mentioned. 


18. Every person subject to this Act who shall quarrel or fight with any other 

person, whether such other person be or be not subject to 

Penalty for quarrelling, this Act, or shall use reproachful or provoking speeches or 

etc, or using reproachful gestures tending to make any quarrel or disturbance, shall 

speech or gestures. suffer imprisonment or such other punishment as is 
hereinafter mentioned. 


Désertion and Absence without Leave. 


19. Every person subject to this Act who shall absent himself from his ship, or 

from the place where his duty requires him to be, with an 

Penalty for desertion. intention of not returning to such ship or place, or who shall 

at any time and under any circumstances when absent from 

his ship or place of duty, do any act which shows that he has an intention of not returning 

io such ship or place, shall be deemed to have deserted, and shall be punished accordingly ; 
that is to say, 


(1) If he has deserted to the enemy, he shall be punished with death or such 
other punishment as is hereinafter menticned ; 


(2) If he has deserted under any other circumstances, he shall be punished with 
penal servitude or such other punishment as is hereinafter mentioned ; 


and in every such case he shall forfeit all pay, head money, bounty, salvage, prize money, 

and allowances that have been earned by him and all annuities, pensions, gratuities, medals, 
and decorations that may have been granted to him, and also all clothes and effects which 
he may have left on board the ship or at the place from which he has deserted. unless 

ie tribunal by which he is tried, or the Governor-General in Council, shall otherwise 
irect. 


20. Every person subject to this Act who shall 

Penalty for inducing any endeavour to seduce any other person subject to this Act 

person to desert. to desert shall suffer imprisonment or such other punish- 
ment as is hereinafter mentioned. 


21. Every officer in command of any ship of His Majesty who shall receive or 
entertain any deserter from His Majesty’s naval, military, 
Penalty for entertaining a or air forces, after discovering him to be a deserter, and 
deserter. shall not with all convenient speed, in the case of a deserter 
from His Majesty's naval forces, give notice to the com- 
manding officer of the ship to which such deserter belongs, or, if such ship is at a distance, 
to the Governor-General in Council or to the Officer Commanding the Indian Navy, or, in 
case of a deserter from His Majesty’s military or air forces, give notice to the Governor- 
General in Council, or the commanding officer of the regiment or unit to which such deserter 
belongs, the officer so offending shall be dismissed from His Majesty’s service, or shall 
suffer such other punishment as is hereinafter mentioned. 


22. If any person subject to this Act (without being guilty of desertion) improperly 
leaves his ship or place of duty, he shall be liable to imprison- 
Punishment for breaking ment or to such other punishment as is hereinafter mentioned, 
out‘of ship. and to such other punishment by forfeiture of wages or of 
, other benefits as the Governor-General in Council from time 

to time by regulations prescribes. 


- 
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23. Every person subject to this Act who (without being guilty of desertion or 

of improperly leaving his ship or place of duty) shall be 

Penalty for absence with- absent without leave shall be liable in time of war to im- 

out leave. prisonment or such other punishment as is hereinafter 

mentioned, and at other times to imprisonment or detention 

for any period not exceeding ten weeks or such other punishment as the circumstances of 

the case may require, and to such other punishment by forfeiture of wages or of other 
benefits as the Governor-General in Council from time to time by regulations prescribes. 


, 24. If any person subject to this Act is absent without leave for a period of one 
month (whether he is guilty of desertion or of improperly 

Forfeiture of effects for leaving his ship or place of duty or not), but is not 
absence without leave. apprehended and tried for his offence, he shall be liable to 
forfeiture of wages and other benefits as the Governor- 

General in Council from time to time by regulations prescribes, and the Governor-General in 
Council may by an order containing a statement of the absence without leave direct that 
the clothes and effects (if any) left by him on board ship or at his place of duty be forfeited, 
and the same may be sold, and the proceeds of the sale shall be disposed of as the Governor- 
General in Council may driect; and every order under this provision for forfeiture or sale 
shall be conclusive as to the fact of the absence without leave as therein. stated of 
the person therein named; but in any case the Governor-General in Council may, if it seems 
fit on sufficient cause being shown at any time after forfeiture and before sale, remit 
the forfeiture, or after sale pay or dispose of the proceeds of the sale or any part therof 


to or for the use of the person to whom the clothes or effects belonged, or his repre- 
sentatives, 


25. If any person not subject to this Act assists or procures any person subject to 

this Act to desert or improperly absent himself from his 

Penalty for assisting, etc., dutv, or conceals, employs or continues to employ any person 

desertion. subject to this Act, who is a deserter or improperly absent 

from his duty, knowing him to be a deserter or so improperly 

absent, he shall for every such offence of assistance, procurement, concealment, employ- 

ment or continuance of employment, be liable, on conviction in a summary trial before a 

Magistrate empowered under section 260 of the Code of Criminal Procedure, 1898, or 

before any person or persons or court exercising like authority in any part of His Majesty’s 

dominions, to a penalty not excceding two hundred rupees; and every such penalty shall 
be applied as the Governor-General in Council directs. 


26. If any person not subject to this Act by words or otherwise persuades any 

person subject to this Act to desert or improperly absent. 

Penalty for persuading to himself from his duty, he shall for every such offence be 

desertion, etc. liable, on conviction in a summary trial before a Magistrate 

empowered under section 260 of the Code of Criminal 

Procedure, 1898, or before any person or persons or court, exercising like authority in 

any part of His Majesty’s dominions, to a penalty not exceeding two hundred rupees: and 
every such penalty shall be applied as the Governor-General in Council directs, 


Miscellaneous Offences. 


27. Every person subject to this Act who ghall be guilty of any profane oath, 
cursing, execration, drunkenness, uncleanness or other 

Penalty for profane swear- scandalous action in derogation of God’s honour and 
ing and other immoralities. corruption of good manners, shall be dismissed from His 


f , Majesty’s service, with disgrace, or suffer such other punish- 
ment as is hereinafter mentioned. 


28. Every officer subject to this Act who shall be guilty of cruelty, or of any 
scandalous or fraudulent conduct, shall be dismissed with 
Penalty of an officer for disgrace from His Majesty’s service; and every officer 
cruelty or oppression. subject to this Act who shall be guilty of anv other conduct 
unbecoming the character of an officer shall be dismissed, 

with or without disgrace, from His Majesty’s service. 


29. “Every person subject to this Act who shall either designedly or negligently or 

by any default lose, strand, or hazard or suffer to be Jost, 

Penalty for suffering ships stranded, or hazarded, any ship of His Majesty or in His 
or aircrafts to be improperly Mayesty’s service, or lose or suffer to be lost any aircraft 
lost. a of His Majesty or in His Majesty’s service, shall be 
` pi Bes dismissed from His Majesty’s service, with disgrace, or 
suffer such other: punishment as is hereinafter mentioned. 
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- 30. The officers of all ships of His Majesty appointed for the convoy and protection 

of any ships or vessels shall diligently perform their duty 

Penalty for not taking without delay seen a their instructions in that behalf; 

zare of and defending ships and every officer who shall fail in his duty in this respect, 

under convoy. and shall not defend the ships and goods under his convoy, 

without deviation to any other objects, or shall refuse to 

fight in their defence if they are assailed, or shall cowardly abandon and expose the ships 

in his convoy to hazard, or shall demand or exact any money or other reward from any 

merchant or master for convoying any ships or vessels intrusted to his care, or shall misuse 

the masters or mariners thereof, shall make such reparation in damages to the merchants, 

owners, and others as the Court of Admiralty may adjudge, and also shall be punished 

criminally according to the nature of his offence, by death of such other punishment as is 
hereinafter mentioned. 


31. Every master or other officer in command of any merchant or other vessel 

under the convoy of any ship of His Majesty shall obey the 

Master of merchant vessel commanding officer thereof in all matters relating to the 

to obey orders of convoying navigation or security of the convoy: and shall take such 

officer, precautions for avoiding the enemy as mav be directed hy 

such commanding officer, and if he shall fail to obey such 

directions, such commanding officer may compel obedience by force of arms without being 
liable for any loss of life or of property that may result from his using stich force. 


32. Every officer in command of any of His Majesty’s ships who shall receive on 
board or permit to be received on board such ship any goods 
Penalty for taking any or merchandises whatsoever, other than for the sole use of 
goods on board other than the ship except gold, silver, or jewels, and except goods and 
for the use of the vessel merchandise belonging to any merchant, or on board any 
except gold, silver, jewels, ship which may be shipwrecked or in imminent danger, 
etc. either on the high seas or in some port, creek, or harbour, 
for the purpose of preserving them for their proper owners, 
or except such goods o1 merchandise as he may at any time be ordered to take or receive 
on board by order of the Governor-General in Council or his superior officer, shall be 
T from His Majesty’s service, or suffer such other punishment as is hereinafter, 
mentioned. 


33. Every person subject to this Act who shall wastefully expend, embezzle, or 
fraudulently buy, sell or receive any ammunition, provisions, 
Penalty for embezzling or other public stores, and every person subject to this Act, 
public stores. who shall knowingly permit any such wasteful expenditure, 
embezzlement, sale, or receipt, shall suffer imprisonment or 

such other punishment as is hereinafter mentioned. 


34. Every person subject to this Act who shall unlawfully set fire to any dockyard, 
victualling yard or steam factory yard, arsenal, magazine, 
Penalty for burning any building, stores, or to any ship, vessel, hoy, barge, boat, or 
magazine or vessel, etc., not other craft or furniture thereunto belonging, not being the 
belonging to an enemy. property of an enemy, pirate, or rebel, shall suffer death or 
such other punishment as is hereinafter mentioned. 
35. Every person subject to this Act who shall knowinely make or sign a false 
muster or record or other official document, or who shall 
Penalty for making or command, counsel, or procure the making or signing thereof, 
signing false musters. ar who shall aid or abet any other person in the making or 
signing thereof, shall be dismissed from His Majesty’s 
service, with disgrace, or suffer such other punishment as is hereinafter mentioned. 
36. Every person subject to this Act who shall wilfully do any act or wilfully 
disobey any orders, whether in hospital or elsewhere, with 
Penalty for misconduct intent to produce or to aggravate any disease or infirmity, or 
in hospital. to delav his cure, or who shall feign any disease, infirmity, 
or inability to perform his duty, shall suffer imprisonment 
or such other punishment as is hereinafter mentioned. 


37. Every person subject to this Act who shall have any cause of complaint, either 
of the unwholesomeness of the victuals or upon any other 


_ Penalty for endeavour- just ground, shall quietly make the same known to his 
ing to stir up any distur- superior, or captain, or to the officer commanding the Indian 
bance on account of Navy, and the said superior, captain, or officer: shall; as far 
unwholesomeness of the as he ts able, cause the same to be presently remedied; and 
victuals or other just no person subject to this Act upon any pretence whatever 
grounds. shall attempt to stir up any disturbance, upon pain of such 


punishment as a court-martial may think fit to inflict, 
according to the degree of offence. 
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38. All the papers, charter-parties, bills of lading, passports, and other writings 


Penalty for not sending 
to the Court of Admiralty 
all papers found aboard 
prize ships. 


whatsoever that shall be en, seized, or found aboard any 
ship or ships which shall be taken as prize shall be duly 
preserved, and the commanding officer of the ship which 
Shall take such prize shall send the originals entire and 
without fraud to the Court of Admiralty, or such other court 
be authorized to determine 


or commissioners as shall 
whether such prize be lawful capture, thereto be viewed, make use of, and proceeded upon 
according to law, upon pain that every person offending herein shall be dismissed from His 
Majesty’s service, or shall suffer such other punishment ag is hereinafter mentioned, and 


in addition the1eto shall forfeit and lose his share of the capture. 
39. No person subject to this’ Act shall take out of any prize or ship seized for prize 


Penalty for taking 
money or other effects 
out of any prize before the 
same shall be condemned. 


any money, plate, or goods. unless it shall be necessary for 
the better securing thereof, or for the necessary use and 
service of any of His Majesty’s ships and vessels of war, 
before the same be adjudged lawful prize in some Admiralty 
Court; but the full and entire account of the whole without 
embezzlement shall be brought in and judgment passed 


entirely upon the whole, without fraud, upon pain that every person offending herein shall 
be disrnissed from His Majesty’s service, with disgrace. or suffer such other punishment 
as is hereinafter mentioned, and in addition thereto forfeit and loge his share of the capture. 


40. If any ship or vessel shall he taken as prize, none of the officers, mariners, or 


__ Penalty for stripning or 
ill using persons taken on 
board a prize. 


Penalty on commanders 
capturing as prize bv 
collusion or  collusively 
restoring ships ar goods. 


other persons on board her shall be stripped of their clothes, 
or in any gort pillaged, beaten, or evil intreated, upon pain 
that the person or persons so offending shall be dismissed 
from His Matesty’s service, with disgrace, or suffer such 
other punishment as is hereinafter mentioned. 


41. If the commanding officer of any of His 
Majesty’s ships does any of the following things, 
namely, 


(1) By collusion with the enemy takes as prize any vessel, goods, or thing: 


(2) Unlawfully agrees with any person for the ransoming of any vessel, goods, 
or thing taken as prize; or 


(3) In pursuance of any unlawful agreement for ransoming or otherwise by 


collusion actually quits or restores any vessel, good 


prize; 


s, or thing taken as, 


he shall be liable to dismissal from His Majesty’s service, with disgrace, or to such other 
punishment as is hereinafter mentioned. 


42. If any person subject to this Act breaks bulk on board any vessel taken as 


Penalty for breakine 
bulk on board prize ship 
with a view to embezzle- 
ment. ` 


prize, or detained in the exercise of any belligerent right, or 
under any Act relating to piracy or to the slave trade or to 
the Customs, with intent to embezzle anything therein or 
belonging thereto, he shall be liable to dismissal from His 
Maiesty’s service, with disgrace. or to such other punishment 
as is hereinafter mentioned, and in addition thereto to forfeit 


and lose his share of the capture. 
43. Every person subject to this Act who shall be guilty of anv act, disorder or 


Penalty for offences 
against naval discipline 
not particularly men- 
tioned. 


neglect to the prejudice of good order and naval discipline 
not hereinbefore specified. shall be dismissed from His 
Majesty’s service, with disgrace, or suffer such other punish- 
ment as is hereinafter mentioned. 


44. Any person subject to this Act committing any offence against this Act, such 


Crimes to be punished 
according to taws and 
customs in use. 


offence not being punishable with death or penal servitude, 
shall. save where this Act expressly otherwise Provides, he 
proceeded against and punished according. to the laws and 
customs in such cases used at sea. 


OFFENCES PUNISHABLE BY ORDINARY LAW. 


45. Every person subject to this Act who shall be guil 


Penalty for 
punishable 
law. 


offences 
by ordinary 


of an offence punishable 
under section 302, 304, 304A, 377, 377 read with 511, 379, 
380 381, 382 or 392 of the Indian Penal Code shall be 
punishable with the punishment provided in that Code for 
the offence, 
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k If any such person shall be guilty of any other criminal offence which if committed 
in British India would be punishable by the law of British India, he shall, whether the 
offence be or be not' committed in British India, be punished either in pursuance of the 
first part of this Act as for an act to the prejudice of good order and naval discipline not 
otherwise specified, or the offender shall be subject to the game punishment as might for 
the time being be awarded by any ordinary criminal tribunal competent to try the offender 
if the offence had been committed in British India. 


46. For all offences specified or referred to in this Act, if committed by any person 
i subject thereto in any harbour, haven, or creek, or on any 
Offences when punish- lake or river, whether in or out of British India, or anywhere 
able. within the jurisdiction of the Admiralty, or at any place on 
shore out of British India, or in any of His Majesty’s dock- 
yards, victualling yards, steam factory yards, or on any gun wharf, or in any arsenal, 
barrack, or hospital belonging to His Majesty or in any other premises held by or on behalf 
of the Crown for naval or military purposes, or in any canteen or sailors’ home or any 
place of recreation placed at the disposal of or used by officers or men of His Majesty’s 
Navy which may be prescribed by the Governor-General in Council, whether in or out of 
British India, the offender may be tried and punished under this Act; and for all offences 
hereinbefore specified under the headings “misconduct im the presence of 
enemy.” ‘‘communications with the enemy, “neglect of duty,” “mutiny,” ‘‘ingubordination,’’ 
“desertion and absence without leave,” or “miscellaneous offences,” if committed by any 
person subject to this Act at any place on shore, whether in or out of British India, the 
offender may be tried and punished under this Act. 


46A. (1) Where an offence under this Act has been committed by any person 
while subject to this Act, such perdon may be taken into and 


_ Provisions where offen- kept in custody and tried and punished for such offence 
der has ceased to be although he has ceased to be subject to this Act in like 
subject to the Act. manner as he might have been taken into and kept in custody, 


tried, or punished #f he had continued so subject: 


_ Provided that where a person has since the commission of an offence ceased to be 
subject to this Act, he shall not be tried for such offence, except in case of offences of 
mutiny or desertion, unless proceedings against him are instituted within three months after 


he has ceased to be subject to this Act, but this section shall not affect the jurisdiction of 
a civil court in the case of any offence triable by such court as well as by court-martial. 


* (2). Where a person subject to this Act is sentenced under this Act to penal 
servitude, imprisonment, or detention, this Act shall apply to him during the term of his 
sentence notwithstanding that he is discharged or dismissed from Hid Maiesty’s service, 
or has otherwise ceased to be subject to this Act. and he may be kept in custody, removed. 
imprisoned, made to undergo detention and punished accordingly, as if he had continued 
to be subject to this Act. 


PART II -- 
GENERAL PROVISIONS. 


47. Where the amount of punishment for any offence under this Act depends upon 
the intent with which it has been committed, and any person 


Power of court-martial is charged with having committed such offence with an intent 
to find intent with which involving a greater degree of punishment, a court-martial 
offence cémmitted, may find that the offence was committed with an intent 


involying a less degree of punishment, and award such 
punishment accordingly. 


48. Where any person shall he charged with any offence under this Act he may, 

Power of court-martial upon failure of proof of the commission of the greater 
to find prisoner guilty of ` offence, be found guilty of another offence of the same 
lesser offence on charge class involving a less degree of punishment, but not of any 


of greater. offence involving a greater degree of punishment. 
i 49. All armed rebels, armed mutineers, and pirates 
Rebels and mutineers to shall be deemed to be enemies within the meaning of this 
be deemed enemies, Act. 


50. Every officer in command of a fleet or squadron of His Maijesty’s ships, or of 

one of His Majesty’s ships, or the senior officer present at a 

Power to arrest offen- port, or an officer having by viritue of sub-section (3) of section 
ders. fifty-six of this Act power to try offences, may, by warrant 
under his hand, authorise any person to arrest any offender 

subject to this Act for any offence against this Act mentioned in such warrant; and anv 
such warrant. may include the names of more persong than one in respect of several 
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offences ‘of the same nature; and any person named in any such warrant may forthwith, 
on his apprehension, if the warrant so directs, be taken on board the ship to which he 
belongs, or some other of His Majesty’s ships; and any person so authorised may use force, 
if o for the purpose of effecting such apprehensions, towards any person subject 
to this Act. 


51. Every person subject to this Act who shall not use hid utmost endeavours to 
detect, apprehend and bring to punishment all offenders 
Penalty for not assisting against this Act, and shall not assist the officers appointed 


in detection of prisoners. for that purpose, shall suffer imprisonment or such other 
punishment as is hereinafter mentioned. 
PART III. 
REGULATIONS AS TO PUNISHMENTS. 
Pinisheesaee: 52. The following punishments may be inflicted in 


His Majesty’s Navy: 
(1) Death: 
(2) Penal servitude: 
(3) Dismissal with disgrace from His Majesty’s service: 
(4) Imprisonment or corporal punishment: 
(4A) Detention: 
(5) Dismissal from His Majesty’s seryice: i 
(6) Forfeiture of seniority as an officer for a specified time, or otherwise: 
(7) Dismissal from the ship to which the offender belongs: 
(8) Severe reprimand, or reprimand: 
(9) Disrating a subordinate or petty officer: 


(10) Forfeiture of pay, head money, bountry, salvage, prize money, and allowances 
earned by, and of all annuities, pensions, gratuities, medals, and decorations 
gratuities, medals, and decorations granted to, the offender, or of any one 
or more of the above particulars; also, in the case of desertion, of all clothes 
and effccts left by the deserter on board the ship to which he belongs: 

(11) Such minor punishments as are now inflicted according to the custom of the 
navy, or may from time to time be allowed by the Governor-General in 
Council : 


And each of the above punishments shall be deemed to be inferior in decree to 
every punishment preceding it in the above scale. 
53. The following regulations are hereby made with 
Regulations as to inflic- tespect to the infliction of punishments in His Majesty’s 
tion of punishments. Navy :— 
(1) The powers to suspend, remit or commute sentences or punishment shall be 
the powers conferred by and shall be exercised in accordance with the 
provisions of sections 401 and 402 of the Code of Criminal Procedure, 1898, 
save that such powers shall not be exercisable by the Local Government, and 
any sentence so modified shall (subject to the provisions of this Act) be 
valid, and shall be carried into execution, as if it had been originally passed, 
with such modification, by the court-martial; but so that neither the degree 
nor the duration of the punishment involved in any sentence be increased by 
any such modification: ù 


(2) Judgment of death shall not be passed on any prisoner unless four at least of 

e officers present at the court-martial, where the number does not 

exceed five, and in other cases a majority of not less than two-thirds of the 
officers present, concur in the sentence: 

(3) Except in case of mutiny, the punishment of death shall not be inflicted on 
any prisoner until the sentence has been confirmed by the Governor-General 
in Council: 

(4) The punishment of penal servitude may be inflicted for the term of life or for 
any other term of not less than three years: 

(5) The punishment of penal servitude shall in all cases involve dismissal with 
disgrace from His Majesty’s service: 

.(6) A sentence of dismissal with disgrace shall involve in all cases a forfeiture 
of all pay, head money, bounty, salvage, prize money, and allowances that 
have been earned by, and of all annuities, pensions, gratuities, medals, and 
decorations that may have been granted to, the offender, and an incapacity 
to serve His Majesty again in any military, naval, air force; or civil service, 

a and may also in all cases be accompanied by a sentence of imprisonment : 
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(7) The punishment of imprisonment may be tnflicted for any term not exceeding 
two years and may be accompanied with a sentence of dismissal from His 
Majesty’s service: 

(8) A sentence of imprisonment may be accompanied with a direction that the 
prisoner shall be kept in solitary confinement for any period of such term 
not exceeding fourteen days at any one time, and not exceeding eighty-four 
days in any one year, with intervals between the periods of solitary confine- 
ment of not less duration than the periods of solitary confinement: and when 
the imprisonment awarded exceeds etghty-four days, the solitary confine- 
ment shall not exceed seven days in any twenty-eight days of the whole 
imprisonment awarded, with intervals between the periods of solitary 
confinement of not Jess duration than such periods: 


(9) A sentence of imprisonment may be rigorous or simple, or partly rigorous 
and partly simple, and corporal punishment may be awarded in addition to 
any sentence of imprisonment, whether such imprisonment is or is not to 
be accompanied with solitary confinement and hard labour or either of them: 


(9A) The punishment of detention may be inflicted for any term not exceeding two 
years: 


Provided that, until naval detention quarters shall have been set apart and declared 
to be such by the Governor-General in Council by notification in the Gasette 
of Indta, no sentence of detention shall be awarded: 


(10) The punishment of imprisonment, or detention whether on board ship or on 
shore, shall involve disrating in case of a petty officer and reduction to the 
ranks in case of a non-commissioned officer of marines, and shall in all cases 
be accompanied by stoppage of pay or wages during the term of imprison- 
ment or detention: Provided that whete the punishment awarded is 
detention for a term not exceedmg fourteen days, the sentence may direct 
that the punishment shall not be accompanied by stoppage of pay or wages 
during the term of detention: 


(11) In any case of corporal punishment not more than forty-eight lashes shall be 
inflicted: no officer shall be subject to detention or to corporal punishment: 
no petty or non-commissioned officer shall be subject to corporal punishment: 
except in case of mutiny: 


All other punishments authorised by this Act may be inflicted in the manner heretofore 
in use in the navy. 


53A. (1) Where a person other than a European or American is sentenced to penal 
servitude, the authority sentencing him shall record such 


Substitution of “impri- sentence and the term thereof and at the same time shall 
sonment’ for ‘‘penal record an order substituting for such sentence a sentence of 
servitude” in certain cases. transportation which may be for life, or of rigorous 


imprisonment not exceeding fourteen years. 


(2) For the purposes of this Act, unless there is anything repugnant in the subject 
or context, “penal servitude” includes transportation or rigorous imprisonment substituted 
for penal servitude in accordance with this section. 


54. No person, unless he be an offender who has avoided apprehension or fled from 
justice, shall be tried or punished in pursuance of this Act 
Limitation of time for for any offence committed by him unless such trial shall take 
trials. place within three years from the commission of such offence 
or within one year after the return of such offender to 

India, where he has been absent from Indra during such period of three years. 


55. Subject to the foregoing regulations, where any punishment is specified by this 

Act as the penalty for any offence, and it is further declared 

Scale of punishment. that another punishment may be awarded in respect of the 

same offence, the expression ‘‘other punishment” shall be 

deemed to comprise any one or more of the punishments inferior in degree to the 

specified punishment, according to the scale hereinbefore mentioned; but corporal punish- 

ment shall be deemed equal in degree to imprisonment, and may in all cases, subject to the 
foregoing regulations, be inflicted as a substitute for or in addition to imprisonment. 


Authorities haying 56. (1) Any offence triable under this Act may be 
power to try offences. tried and punished by court-martial. 

(2) Any offence not capital which is triable under this Act, and (except in the 
cases by this Act expressly provided for) is not committed by an officer, may, under such 
regulations as the Governor-General in Council from time to time issues, be summarily 
tried and punished by the officer in command of the ship to which the offender belongs at 
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the time either of the commission or of the trial of the offence, subject to the restriction 
that the commanding officer shall not have power to award penal servitude or to award 
imprisonment or detention for more than three months. 


(3) The power by this section vested im an officer commanding a ship may— 


(a) as respects persons on board a tender to the ship, be exercised in the case 
of a single tender absent from the ship, by the officer in command of such 
tender, and in the case of two or more tenders absent from the ship ın 


company or acting together, by the officer in immediate command of such 
tenders; and 


(5) as respects persons on board any boat or boats belonging to the ship, be 
exercised when such boat or boats is or are absent on detached service, 
by the officer in command of the boat or boats; and 


(c) as respects persone subject to this Act on detached service either on shore or 
otherwise, or such of those persons as are not for the time being made 
subject to military law by an order under section one hundred and seventy- 
nine of the Army Act, 1881, be exercised by the officer in immediate 
command of those persons; and 


(d) as respects persons subject to this Act quartered in naval barracks, be 
exercised by the officer in command of those barracks. 


(4) Except in case of mutiny, no man shall be sentenced by the commanding 
officer to corporal punishment until his offence has been inquired into by one or more officers 
appointed by such commanding office, and his or their opinion as to the guilt or innocence 
of the person charged reported to such commanding othcer, and the commanding officer 
shall thereupon acts as according to his judgment may seem right. 


Forfeiture of time or 57. The Governor-General in Council may impose the 
seniority. punishment of forfeiture of time or seniority of not more 
than twelve months on any subordinate officer. 


57A. (1) Where any officer borne on the books of any of Hrs Mayesty’s ships in 

commission is in time of war alleged to have been guilty of 

Trial of officers for a disciplinary offence, that 1s to say, a breach of section 

disciplinary offences in seventeen, eighteen, nineteen, twenty-two, twenty-three, 

tume of war. twenty-seven, or forty-three of this Act, the officer having 

power to order a court-martial may, if he considers that the 

offence is of such a character as not to necessitate trial by court-martial, in lieu of ordering 
a court-martial order a dusciplmary court constituted as hereinafter mentioned. 

(2) A disciplinary court shall be composed of not less than three nor more than 
five officers, of whom one shall be commander or of higher rank, 

(3) A disciplinary court shall have power to impose any punishment inferior to 
detention in the scale hereinbefore contained, but no greater punishment. 

(4) The Governor-General in Council may from time to time frame general orders 
for regulating the assembling, constitution and procedure and practice of disciplinary courts 
under this section, and may by thosg regulatuons apply, with the necessary modifications, to 
disciplinary courts the provisions of sections sixty-two to sixty-four and sections sixty-six 
to sixty-nine of this Act relating to courts-martial, and the regulations shall provide for 
evidence being taken on oath and empower the court to administer oaths for that purpose. 


PART IV. P 
COURTS-MARTIAL. 
Constitution of Courts-Martial. 
Constitution of courts- 58. The following regulations are hereby made with 
martial. respect to courts-martial :— 


(1) A court-martial shall consist of not less than five nor more than nine officers: 

(2) No officer shall be qualified to sit as a member of any court-martial held in 
pursuance of this Act unless he be a flag officer, captain, commander, lreutenant-commander, 
or lieutenant of His Majesty’s navy on full pay: 

(3) A court-martial shall not be held unless at least two of His Majesty’s ships, 
not being tenders, and commanded by captains, commanders, lieutenant-commanders, or 
lieutenants of His Majesty’s navy on full pay, are together at the time when such court-. 
martial is held: ! 

i (4) No officer shall sit on a court-martial who is under twenty-one years of age: 

(5) No court-martial for the trial of a flag officer shall be duly constituted unless 
the president is a flag officer, and the other officers composing the court are of tbe rank of 
captain, or of higher rank: , 
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(6) No court-martial for the trial of a captain in His Majesty’s navy shall be duly 
constituted unless the president is a captain or of higher ranky and the other officers com- 
posing the court are commanders or officers of higher rank: 

(7) No court-martial for the trial of a person below the rank of captain im His 
Mayesty’s navy shall be duly constituted, unless the president is a captain or of higher rank, 
nor, if the person to be tried is of the rank of commander, unless in addition to the president 
two other members of the court are of the rank of commander or of higher rank: 

(8) The prosecutor shall not sit on any court-martial for the trial of a person whom 
he prosecutes : 

(9) The Governor-General in Council shall have power to order courts-martial 
to be held for the trial of offences under thin Act, and to grant commissions to any officer 
of His Majesty’ s navy on full pay authorising him to order courts-martial to be held for 
the trial of such offences. 

(10) An officer holding a commission from the Governor-General m Council to 
order courts-martial shall not be empowered to do so if there is present at the place 
where such court-martial is to be held any officer superior ın rank to himself on full pay 
and in command of one or more of His Majesty’s ships or vessels, although such last- 
mentioned offcer may not hold a commission to order courts-martial; and in such a case 
such last mentioned officer may order a court-martial, although he does not hold any com- 
mission for the purpose: 

(11) If any ofhcer holding a commission from the Governor-General in Council 
to order courts-martial, having the command of a fleet or squadron, and being in foreign 
parts, die, be recalled, leave his statton, or be removed from his command, the officer upon 
whom the command of the fleet or squadron devolves, and so from time to time the officer 
who shall have the command of the fleet or squadron, shall, without any commission from 
the Governor-General in Council, have the same power to order courts-martial as the first- 
mentioned officer was invested with: 

(12) If any officer holding a commission from the Governor-General in Council to 
order courts-martial, and having the command of any fleet or squadron of His Majesty’s 
ships in foreign parts shall detach any part of such fleet or squadron, or separate himself 
from any part of such fleet or squadron, he may, by commission under hig hand, empower, 
in the first-mentioned case, the commanding officer of the squadron or detachment ordered 
on such separate service, and in case of his death or ceasing so to command, the officer to . 
whom the command of such separate squadron or detachment shall belong, and im the 
secondly-mentioned case the senor officer of His Majesty's ships on the daa of the 
station from which he is absent, to order courts-martial during the time of such separate 
service, or during his absence from that division of the station (as the case may be), and 
every such authority shall continue in force until revoked, or until the officer holding it 
returns to India, or until he comes into the presence of a superior officer, empowered to 
order courts-martial in the same squadron, detachment, or division of a station, but so 
that such authority shall revive on the officer holding ıt ceasing to be in the presence of 
such a superior officer, and so from time to time as often as the case so requires: 


(13) The officer ordering a court-martial shall not sit thereon: 


(14) The President of every court-martial shall be named by the authority 
ordering the same, or by any officer empowered by such authority to name the president: 

(15) No commander, lieutenant-commander, or lieutenant shall be required to sit 
as a member of any court-martial when four officers of a higher rank and junior to the 
president can be assembled at the place where the court-martial is to be holden (but 
the regularity or validity of any court-martial or of the proceedings thereof, shall not be 
affected by any commander, lieutenant-commander, or lieutenant being required to sit, or 
sitting, thereon, under any circumstances); and when any commander, lieutenant- 
commander or lieutenant sits on any court-martial the members of its shall not exceed five 


in number: 


(16) Subject to the foregoing regulations, whenever a court-martial shall be held 
the officer appointed to presitle thereat shall summon all the officers next in seniority to 
himself present at the place where the court-martial shall be held to sit thereon, until the 
number of nine, or such number, not less than five, as is attainable, is complete: subject to 
this proviso, that the admirals and captain being superintendents of His Majesty’s 
dockyards, shall not be summoned to sit on courts-martial unless specially directed to do 
so by orders from the Governor-General in Council. 

Proceedings of Courts-Merizal. 
59. A court-martial under this Act shall be held on board one of His Majesty’s 
ships or vessels of war, unless the Governor-General in 
Where courts-martial to Council or the officer who ordered the court-martial in any 
be held. particular case for reasons to be recorded on the proceedings 
otherwise direct, in which case the court-martial shall be 


q 
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held at a port at such convenient place on shore as the Governor-General in Council or the 
officer who ordered the court-martial shall direct. an 


60. A court-martial held in e of this Act may, if t oopa to the court 

f ; that an adjournment is desirable, be adjourned for a period 

Pea nabaes of sittings of aot exceeding six days, but except where such an adjourn- 

: ment ıs ordered shall sit from day to day, with the exception 

of Sundays, until sentence is given, unless prevented from so doing by stress of weather or 

unavoidable accident, and its proceedings shall not be delayed by the absence of any 

member, so that not less than four are present; and no member shall absent himself unless 

compelled so to do by sickness or other just cause, to be approved of by the other members 

of the court, and if any member of a court-martial shall absent himself therefrom, in 

contravention of this section, he shall be dismissed from His Majesty’s service, or shall 
suffer such other punishment as may be awarded by a court-martial, 


61. In the absence of the judge advocate of the fleet or his deputy, and in default of 

any appointment in this behalf by the Governor-General in 

Appointment of officiat- Council, or by the Officer Commanding the Indian Navy, the 

ing judge advocate. oficer who 1s to be the president of the court-martial shall 

appoint a person to officiate as deputy judge advocate 

at the trial; and the judge advocate of the fleet for the time being, or his deputy; or the 

person officiating as deputy judge advocate, at any trial shall administer an oath to every 
witness appearing at the trial. 


62. As soon as the court is assembled, the names of the officers composing the 

court shall be read over to the person charged, who shall be 

Proceedings at trial. asked if he objects to being tried by any member of the 

court; if the pergon charged shall object to any member, the 

objection shall be decided by the court; if the objection shall be allowed, the place of the 

member objected to shall be filled up by the officer next in seniority who is not on the 
court-martial subject to the regulations hereinbefore contained. 


The person charged may then raise any other objection which he desires to make 
respecting the constitution of the court-martial, and the objection shall then be decided by 
the court, which decision shall be final, and the constitution of the court-martial shall not 
be afterwards impeached, and it shall be deemed to have been in all respects duly 

i d 


constituted. 


Oaths to be administered 63. Before the court shall proceed to try the person 
to members of courts- charged, the judge advocate of the fleet, or his deputy, or the 
martial. person officiating ag deputy judge advocate of the fleet, shall 


administer to every member of the court the following oath; that is to say, 


‘I do swear, that I will duly administer justice according to law, without partiality, 
favour, or affection; and I do further swear, that I will not on any account, at any time 
whatsoever, disclose or discover the vote or opinion of any particular member of this 
court-martial, unless thereunto required in due course of law. 


So help me God?’ 


Provided that an affirmation to the same effect in such terms as the Governor-General 
in Council may prescribe in this behalf may be substituted for such oath, 


64. As soon as the said oath shall be administered to the members of the court- 

martial, the president shall administer to the judge advocate 

Oaths to be administered of the fleet, or his deputy, or the person officiating as deputy 
to judge advocate, etc. judge advocate, the following oath: 

‘I do swear, that I will not upon any account, at any time whatsoever, disclose or 

discover the vote or opinion of any particular member of the court-martial, unless 


thereunto required in due course of law. 


So help me God’: 


Provided that an affirmation to the same effect in such terms as the Governor-General 
in Council may prescribe in this behalf may be substituted for such oath, 


65. The Governor-General in Council may apply to the Indian Navy such general 

orders altering and regulating the procedure and practice 

Power to Governor- of courts-martial as may from time to time be framed 

General in Council to apply by the Admiralty and approved by His Majesty in Council 

general orders framed by subject to such modifications as the Governor-General in 

Admiralty for practice of Council may deem necessary to adapt them to the circum- 
courts-martial. stances. of the Indian Navy: 


Provided that no modification shall be made which involves any racial discrimination. 


4 
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66. Every person, civil, naval, and military, or belonging to the air force who may 
be required to give evidence before a court-martial shali be 
Summoning witnesses. summoned by writing under the hand of a Secretary to the 
Government of India, or by the deputy Judge advocate, or 
the person appointed to officiate as deputy Judge advocate at the trial; and all persons so 
summoned and attending as witnesses before any Court-martial shall, during their neces- 
sary attendance in or on such Court, and in going to and returning from the same, be pri- 
vileged from arrest, and shall, if unduly arrested, be discharged by the Court out of which 
the wrt or process issued by which such witness was arrested, or if such Court be not 
sitting, then by any Judge of the superior Courts of Westminster or Dublin, or the Court 
of session in Scotland, or of the Courts of law in the East or West Indies or elsewhere, 
according as the case shall require, upon its being made to appear to such Court or Judge, 
by any affidavit in a summary way, that such witness was arrested im going to or returning 
from or attending upon such Court-martial; and all witnesses so duly summoned as afore- 
said who make default in attending on such Courts, or attending refuse to be sworn or 
make affirmation, or being sworn or having made affirmation refuse to give evidence or to 
answer all such questions as the Court may legally demand of them, or prevaricate in giving 
the evidence, shall, upon certificate thereof under the hand of the president of such Court- 
martial, be liable to be attached in the Court of Queen’s Bench in London or Dublin, or 
the Court of Sessions, or Sheriff depute or stewarts depute, or their respective substitutes, 
within their several shires and stewartries in Scotland, or Courts of law in the East or West 
Indies, or in any of His Majesty’s coloniesj garrisons, or dominions in Europe or else- 
where, respectively, upon complaint made, in Irke manner as if such witness after having 
been duly summoned and subpoenaed had neglected to attend on a trial im any proceed- 
ing in the Court in which such complaint is madey or had refused to be sworn, or on being 
sworn had refused to give evidence, or to answer all such questions as the Court may 
legally demand, or had prevaricated in giving evidence, or, if the Court-martial shall 
think fit, in case any such person, who is subject to this Act, being called upon to give 
evidence at any Court-martial, shall refuse or neglect to attend to give his evidence upon 
oath or affirmation, or shall prevaricate in his evidence, or behave with contempt to the Court, 
such Court-martial may punish every such offender by imprisonment, ory if the offender is 
a person liable to be sentenced to detention under this Act, by detention not 
longer than three months in case of such refusal, neglect, or prevarication, nor longer than 
one mouth in the case of such contempt; and every person not subject to this Act who 
may be so summoned to attend shall be allowed and paid his reasonable expenses for such 
attendance, under the authority of the Governor-General in Council, or of the president of 
the Court-martial on a foreign station. 


67. Every person who, upon any examination upon oath or upon affirmation before 

any Court-martial held in pursuance of this Act, shall make 

Penalty on persons any statement which is false and which he either knows or 
giving false evidence. believes to be false or does not believe to be true, shall be 
deemed to have committed the offence of giving false 

evidence; and every such offence, wheresoever committed, shall be triabke and punishable 
in British India. À 


68. Where it shall appear upon the trial by court-martial of any person 

with an offence that such person is insane, the Court l 

Where persons are in- find specially the fact of his insanity, and shall order such 
sane at the time of offence person to be kept in strict custody in such place and in such 
or trial. manner as the Court shali deem fit until the directions of 
the Governor-General in Council thereupon are known, and 
it shall be lawful for the Governor-General in Council to give orders for the safe custody 
of such person during His Majesty’s pleasure in such place and in such manner as they 


shall think fit. 


69. E ‘udge advocate, or deputy judge advocate, or person officiating as deputy 
i he judge advocate, shall transmit with as much expedition as 
Report of proceedings may be the original proceedings, or a complete and authenti- 
of courts-martial to Pe cated copy thereof, and the original sentence of every Court- 
transmitted. martial attended by him, to the Officer Commanding 
the Indian Navy or senior officer, who shall transmit them 
to the Governor-General in Council for the time being and any person tried by a Court- 
martial shall be entitled, on demand, to a copy of such proceedings and sentence (upon 
payment for the same at the rate of three annas per folio of seventy-two words), but no 
such demand shall be allowed after the space of three years from the date of the final 
decision of such Court. ye ; 


I—27 
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69-A. A Navy List or Gazette purporting to be published by authority and either 

to be printed by a Government printer or to be issued by His 

Evidence of rank, etc., Majesty’s Stationery Office, shall be evidence of the status and 

of officers, rank of the officers therein mentioned and of any appointment 
held by such officers until the contrary is proved. 


PART V. 
PENAL SERVITUDE AND PRISONS. 
Penal Servitude. 


70.. Where a person is ın pursuance of this Act convicted by a court-martial and 
either is sentenced or has his sentence commuted to penal 
Sentence of penal ser- servitude, such conviction and sentence shall be of the same 
yitude. effect as if such person had been conyicted by a Cavil Court 
in British India of an offence punishable by penal servitude 
and sentenced by that Court to penal servitude, and all enactments relating to a convict go 
sentenced shall, so far as circumstances admit, apply accordingly; and the said convict shall 
be removed to some prison ın which a convict so sentenced by a Civil Court in British 
India can be confined either permanently or temporarily, and the order of the Governor- 
General in Council or of the Officer Commanding the Indian Navy, or of the officer order- 
ing the Court-martial by whom such person was convicted, shall be a sufhcient warrant for 
the transfer of the said person to such prison to undergo his sentence according to law, 
and until he reaches such prison for detaining him in naval custody, or in any civil prison 
ar place of confinement, 
* * * * * xr, * 


72. In case any such offender shall be conveyed to any prison, not being a naval 

prison appointed by virtue of this Act, an allowance such 

Subsistence of offender. as the Governor-General in Council shall from time to time 

direct shall be made to the Governor, Keeper, or Superinten- 

dant of the gaol or prison for the subsistence of such offender while he is detained therein, 

and such allowance shall be paid by order of the Governor-General in Council upon pro- 

duction by the said Governor, Keeper, or Superintendent of a declaration, to be made by 

him before a Magistrate, of the number of days durimg which the offender has been so 
detained and subsisted in such gaol or prison. 

73. Whenever sentence shall be passed by a court-martial on an offender already 

under sentence either of detention, imprisonment, or penal 
Imprisonment of offender servitude, passed upon him under this Act for a former 
already under sentence for offence, the Court may award sentence of retention, impri- 
previous offence. sonment, or penal servitude for the offence for which he is 
under trial to commence at the expiration of the detention, 
imprisonment, or penal servitude to which he has been previously sentenced, although the 
aggregate of the terms of detentions imprisonment, or penal servitude may ex 
the term for which any of those punishments could be otherwise awarded: 

Provided that nothing ın this section shall cause a person to undergo imprisonment 
or detention for any period exceeding im the aggregate two consecutive years, and so much 
of any term of imprisonment or detention imposed on a person by a sentence in pursuance 
of this section as would prolong the total term of his punishment beyond that period shall 
be deemed to be remitted. 

Prisons. 

74. (1) Every term of penal servitude, imprisonment, or detention in pursuance of 
this Act shall be reckoned as commencing on the day on 
Term and place of which the sentence was awarded, and the place of imprison- 
imprisonment. ment or detention, whether the mnprisonment or detention 
was awarded as an original or as a commuted punishment, 
shall be such place as may be appointed by the Court or the commanding officer, awarding 
the punishment, or which may from time to time be appointed by the Governor-General in 
Council, and may, in the case of imprisonment, be one of the naval prisons appointed 
under this Act, or naval detention quarters, or any common gaol, house of correction, or 
military prison or detention barrack, and may in the case of detention be any naval detention 

quarters or a military detention barrack within Has Majesty's dominions. 


(1) Where, by reason of a ship being at sea or off a place at which there is no 
proper prison, or naval detention quarters, a sentence of iumprisonment, or detention, as 
the case may be, cannot be duly executed, then, subject as hereinafter mentioned, an 
offender under sentence of imprisonment or detention, as the case may be, may be sent 
with all reasonable speed to some place at which there is a proper prison or naval detention 


quarters, or, in the case of an offender under sentence of detention, to some place at which 
there are naval detention quarters, in which the sentence can by duly executed, and on 
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arrival there the offender shall undergo his sentence, in lke manner as if the date of such 
arrival were the day on which the sentence wag awarded, and that notwithstanding that ın 
the meanwhile he has returned to his duty or become entitled to his discharge: and the 
term of imprisonment or detention, as the case may be, shall be reckoned accordingly, 
subject however to the deduction of any time during which he has been kept in confinement 
in respect of the said sentence, 

(3) Where in pursuance of this Act a person is sentenced to imprisonment or 
detention the order of the Governor-General in Council or of the Officer Commanding the 
Indian Navy, or of the officer ordering the court-martial by which such person was 
sentenced, or, if he was sentenced by the commanding officer of a ship, the order of such 
commanding officer, shall be a sufficient warrant for the sending of such person to the 
place of imprisonment or detention, there to undergo his sentence according to law, and 
until he reaches such place of imprisonment or detention for detaining him in maval 
erent or in the case of a person sentenced to imprisonment in any civil prison or place of 
confinement, 


74-A. Where a person has been sentenced to penal servitude or imprisonment or 
detention the Governor-General in Council or officer who by 
Power to suspend sen- virtue of sub-section (3) of section seventy-four of this 
tences. Act has power to issue an order of commuttal (hereinafter 
in this section referred to as “the committing authority’) 
may, in lieu of issuing such an order, order that the sentence be suspended until an or 
of committal is issued, and in such case— 

(a) Notwithstanding anything in this Act, the term of the sentence shall not be 
reckoned as commencing until an order of committal is issued; 

(b) The case may at any time, and shall at intervals of not more than three months, 
be reconsidered by the Governor-General in Council or committing authority, or an officer 
holding such command as the Governor-General in Council may by regulation prescribe, 
and if on any such reconsideration it appears to the Governor-General in Council or com- 
mitting authority or officer that the conduct of the offender since his conviction has been 
such as to justify a remission of the sentence the Governor-General in Council or committing 
authority or officer shall remit the whole or any part of it; 

(c) Subject to regulations made by the Governor-General in Council the Governor- 
General in Council or committing authority, or an officr holding such command as the 
Governor-General in Council may by regulation prescribe, may at any time whilst the sentence 
ig suspended issue an order of committal and thereupon the sentence shall cease to be 
suspended; 

(d) Where a person subject to this Act, whilst a sentence on him ig so suspended, 
ig sentenced to penal servitude or imprisonment or detention for any other offence then, 
if he is at any time committed either under the suspended sentenqa or under any such 
subsequent sentence, and whether or not any such subsequent sentence has also been 
suspended, the committing authority may direct that the two sentences shall run exther con- 
currently or consecutively, so, however, as not to cause a person to undergo imprisonment 
or detention for a period exceeding the aggregate of two consecutive years, and where 
the sentence for such other offence is a sentence of penal servitude, then, whether or not 
that sentence is suspended, any previous sentence of imprisonment or detention which has 
been suspended shall be avoided. 


When a person has been sentenced to penal servitude or imprisonment or detention 
and an order of committal has been issued, the Governor-General in Council or the com- 
mitting authority, or an officer holding such command as the Governor-General in Council 
may by regulation prescribe, may order the sentence to be suspended, and m such case the 
person whose sentence is suspended shall be discharged and the currency of the sentence 
shall be suspended until he is again committed under the same sentence, and the foregoing 
paragraphs (b), (c) and (d) of this section shall apply in like manner as in the case where 
3 sentence has been suspended before an order of committal has been issued. 


Where a sentence is suspended, under this section, whether before or after committal, 
the Governor-General in Council or, subject to any regulation or direction which may be 
issued by the Governor-General in Council, the committing authority or officer by whom 
sentence is suspended may, notwithstanding anything in section fifty-three of this Act, 
direct that any penalty which is involved by the punishment of penal servitude or imprison- 
ment or detention either shall be or shall not be remitted or suspended. 


75. Whenever it is deemed expedient it shall be lawful for the Governor- 
eis General in Council, the Officer Commanding the Indian 
or senior naval officer present by any order in writing 


lace of imprisonment Navy 
ae be changed: etc. from time to time to change the place of confinement of any 
offender imprisoned or sentenced to be imprisoned: or 
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detained in pursuance of this Act or of any offender undergoing or sentenced to undergo 
detention, and the gaoler or other person having the custody of such offender shall imme- 
diately on the receipt of such order remove such offender to the gaol, prison, or house of 
correction, or, in the case of an offender undergoing or sentenced to undergo detention, to 
the nayal detention quarters mentioned in the said order, or shall deliver him over to naval 
custody for the purpose of the offender being removed to such prison or naval detention 
quarters; and every gaoler or keeper of such last-mentioned prison, gaol, or house of 
correction or naval detention quarters shall, upon being furnished with a copy of such 
order of removal, attested by a Secretary to the Government of India for the time being, 


receive into his custody and shall confine pursuant to such sentence or order every such 
offender. S 


76. The gaoler or other person removing any offender in pursuance of such order 

shall be allowed tor the charges of such removal a sum not 

Expenses of removal or exceeding twelve annas a mile, and when any offender 18 not 

subsistence of prisoners. confined in a naval prison or naval detention quarters the 

gaoler or other person in whose custody any such offender 

may be shall receive such an allowance as the Governor-General in Council shall from time 

to ume direct for every day that such offender 1s in his custody, to be applied towards his 

subsistence and such sum shall be paid to the said gaoler or other person under the authority 

of the Governor-General ın Council, upon the appucation in writing made to the Governor- 

General in Council by the District Magistrate or Presidency Magistrate within whose 

jurisdiction such gaol, prison or house of correction shall be situate, with a copy of the 
sentence or order under which the offender 13 confined, 


* * * + + * * * 


78, Whenever any offender is undergoing imprisonment or detention in pursuance 

of this Act, it shall be lawful for the Governor- 

Proviso for discharge or General in Council or where an offender ıs undergoing 
removal of prisoners. Imprisonment or detention by order of his commanding 
officer, for such commanding othcer or the Governor-General 

in Council to give an order in writing directing that the ottender be discharged; and it shall 
also be lawful for the Governor-General ın Council, and any ofhcer commanding any of His 
Majesty’s ships, by order in writing, to direct that any such offender be deliyered over to 
naval custody ior the purpose of being brought before a court-martial, either as a witness, 
or for trial or otherwise, and such offender shall accordingly, on the production of any such 
order, be discharged, or be delivered over to such custody. ; 


79. The time during which any offender under sentence of imprisonment or 
detention is detained in naval custody shall be reckoned as 

Proviso as to time of imprisonment or detention under his sentence for whateyer 
detention in naval custody. purpose he is so detaimed; and the governor, gaoler, keeper, 
Or superintendent who shall deliver over any such offender 


shall again receive him from naval custody, so that he may undergo the remainder of his 
punishment. BENSE. 


80. If any person imprisoned or undergoing detention by virtue of this Act shall 
become insane, and a certificate to ihat effect shail be given 
In case of insanity pri- by two physicians or surgeons, the Governor-General in 
soners to be removed to Council shall, by warrant, direct the removal of such person 
some lunatic asylum. to such lunatic asylum or other proper receptacle for insane 
persons in British India as he may judge proper for the 
unexpired term of his imprisonment or detention; and if any such person shall in the same 
manner be certified to be again of sound mind, the Governor-General in Council may issue 
a warrant for his being removed to such prison or place of confinement or in the case of a 
person sentenced to detention, such naval detention quarters as may be deemed 
expedient, to undergo the remainder of his punishment, and every gaoler or 
keeper of any prison, gaol, or house of correction shall receive him accordingly. This 
section shall not apply to persons imprisoned in England. 


81. (1) The Governor-General in Council may set apart any buildings or vessels, 

or any parts thereof, as naval prisons or naval detention 

The Governor-General in quarters, and any buildings or vessels, or parts of buildings 

Council may set apart build- or vessels, so set apart as naval prisons or naval detention 

ings and ships as naval quarters, as the case may be, shall be deemed to be naval 

prisons. prisons or naval detention quarters respectively within the 
meaning of this Act. 


(2) The Governor-General in Council shall have the same power and authority in 
respect to naval prisons and naval detention quarters respectively as one of His Majesty’s 
Principal Secretaries of State has in relation to military prisons and detention 
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respectively under section one hundred and thirty-three of the Army Act, 1881, and that 
section shall apply as if it were herein re-enacted with the substitution of ‘‘the Governor- 
General in Council” for “a Secretary of State,” and of “naval” for “military,” and of 
‘“‘naval detention quarters” for “detention barrack,” and rules and regulations may be made 
accordingly by the Governor-General in Council. 


82. If any person shall convey or cause to be conveyed into any such naval prison 
or any such naval detention quarters any arms, tools, or 
Penalties on aiding escape instruments, or any mask or other disguise to facilitate the 
or attempt to escape of escape of any prisoner or person undergoing detention or by 
prisoners and on breach of any means whatever shall aid any prisoner or person under- 
prison regulations. going detention to escape or in an attempt to escape from 
such prison or naval detention quarters, whether an escape 
be actually made or not, such person shall be punished with imprisonment, which may be 
either rigorous or simple, for any term not exceeding two years, or suffer penal servitude 
for any term not exceeding fourteen years; and if any person shall bring or attempt to 
bring into such prison or naval detention quarters, in contravention of the rules, 
any spirituous or fermented liquor, he shall for every such offence be liable to a penalty not 
exceeding two hundred rupees and not less than one hundred rupees: and if any person 
shall bring into such prison or naval detention quarters or to or for any prisoner or person 
undergoing detention, without the knowledge of the officer having charge or command 
thereof any money, clothing, provisions, tobacco, letters, papers, or other articles not 
allowed by the rules of the prison or naval detention quarters, to be in the possession of 4 
prisoner or person undergoing detention, or shall throw into the said prison or naval deten- 
tion quarters, any such articles, or by desire of any prisoner or person undergoing detention, 
without the sanction of the said officer, shall carry out of the prison or naval detention 
quarters any of the articles aforesaid, he shall for every such offence be liable to a penalty 
not exceeding fifty rupees; and if any person shall interrupt any officer of such prison or 
maval detention quarters in the execution of his duty, or shall aid or excite any person to 
assault, resist, or interrupt any such officer, he shall for every such offence be liable to a 
penalty not exceeding fifty rupees, or if the offender be a prisoner or person undergoing 
detention, he shall be punished with imprisonment, which may be either rigorous or simple, 
for any time not exceeding six calendar months, in addition to so much of the time for 
which he was originally sentenced as may be then unexpired, and every such penalty shall 
be applied as the Governor-General in Council shall direct, any law, statute, charter- or 
custom to the contrary notwithstanding. l 


83. Every governor, gaoler, and keeper of any prison, gaol, or house of correction 

or of any naval detention quarters, and every officer having 

Penalty as regards the charge or command of any place. ship, or vessel for im 

gaolers, etc. prisonment, who shall, without lawful excuse, refuse or 

neglect to receive or confine, remove, discharge, or deliver 

up any offender against the provisions of this Act, or any of them, shall incur for every 

such refusal or neglect a penalty not exceeding one thousand rupees and every such 

penalty shall be applied as the Governor-General in Council shall direct, any law, statute, 
charter, or custom to the contrary notwithstanding. 


PART VI. 
SUPPLEMENTAL PROVISIONS. 


84. This Act may be cited for all purposes as the 
Short title. Naval Discipline Act, 


85. Except as otherwise provided, this Act shall be in force within the United 

Kingdom; and as regards the United Kingdom the enact- 

Extent and repeal. ments described in the schedule to this Act shall be repealed 

from and after one calendar month from the passing hereof; 

and as regards elsewhere this Act shall be in force, and the said enactments shall be 
Tepealed, from and after six calendar months from the passing hereof. 


86. In the construction of this Act, unless there be 
Definition of terms. something in the context or subject matter repugnant to or 
inconsistent with such construction, 


“Admiralty,” or “the Lords of the Admiralty,” ghall mean the Lord High Admiral 
for the time being of the United Kingdom of Great Britain and Ireland, and when there 
shall be no such Lord High Admiral in office, any two or more of the Commissioners for 
executing the office of Lord High Admiral of the United Kingdom; 

“Officer” shall mean an officer belonging to one of His Majesty’s ships, and shall 
include a subordinate and a warrant officer, other than a warrant officer, Class II, of the 
Royall Marines, and shall include also a person holding any such position in the Indiat 
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Naval Volunteer Reserve during and im respect of the time when he is serving in the 
Indian Navy, but shall not extend to petty and non-commissioned officers; 


When the words “superior officer” are used in this Act they shall be held to include 
all officers, warrant officers, petty and non-commissioned officers. 


87. Every person in or belonging to His Majesty’s Navy, and borne on the books 

of any one of His Majesty’s ships in commission and every 

Person subject to this member of the Indian Naval Volunteer Reserve during and 

Act. in respect of the time when he is serving in the Indian Navy, 

whether for training or exercise or having been called up 

for any duty or service for which as a member of such Reserve he is liable, shall be subject 

to this Act; and all other persons hereby or bv any other Act made liable thereto shall! be 
triable and punishable under the provisions of this Act. 


88. His Majesty’s land and air forces when embarked on board any of His 

Majesty's ships, shall be subject to the provisions of this 

Land and air forces em- Act to such extent and under such regulations as His Majesty, 

barked _as_ passengers. ___, His heirs and successors, by any Order or Orders in Council 
ae aR --_*. shall at any time or times direct. 


89. All other persons ordered to be received or being passengers on board any of 

His Majesty’s ships shall be deemed to be persons subject 

Other persons embarked to this Act, under such regulations as the Governor-General 
as passengers. in Council may from time to time direct. 


90. With respect to vessels in His Majesty’s service in time of war, whether 
belonging to His Majesty or not, which are not wholly 


Provisions respecting manned by naval ratings, but being either armed or under 
discipline in ships in His the command of an officer in His Majesty’s naval service, 
Majesty’s service in war. the following provisions shall take effect if in any case the 


ete Governor-General in Council thinks fit so to direct, and 
where such direction is given the same shall be specified in the ship’s articles: 


(1) ney person borne on the books of any such vessel shall be subject to this 
ct: 


(2) Any offence committed by any such person shall be tried and punished as the 
like offence might be tried and punished if committed by any person in or 
belonging to His Majesty's Navy and borne on the books of any of His 
Majesty’s ships in Commission: 

(3) Every such offender who is to be tried by Court-martial shall be placed under 
all necessary restraint until he can be tried by Court-martial: 


(4) On application made to the Governor-General in Council, or to the Officer Com- 
manding the Indian Navy or senior officer of any of His Majesty’s ships or 
vessels of war abroad authorised to assemble and hold Courts-martial, 
the Governor-General in Council, Officer Commanding the Indan Navy, or 
senior officer (as the case may be) shall assemble and hold a Court martial for 
the trial of the offender: 


(5) The officer commanding every such vessel shall have the same power in res- 
pect of all other persons borne on the books thereof, or for the time being 
on board the same, as the officer commanding one of His Majesty’s ships 
has for the time being in respect of the officers, and crew thereof or other 
persons on board the same: Provided that in the absence of the officer 
commanding such vessel, the officer commanding the ship or vessel or station 
in which such person may for the time being be held in custody shall have 
such power as aforesaid: 


(6) The Officer Commanding the Indian Navy and senior naval officer in His 
Majesty’s service shall have the same powers over the officers and crew of 
every such vessel as they have for the {ime being over the officers and crew 
of any of His Majesty’s ships. 


90-A. (1) Where an officer or non-commissioned officer, not below the rank of 

sergeant, is a member of a body of His Majesty’s military 

Relations between mili- forces acting with, or is attached to, any body of His Majesty’s 

tary, naval, and air forces naval forces under such conditions as may be prescribed by 

acting together. regulations made by the Admiralty and Army Council, then, 

for the purposes of command and discipline and for the 

purposes of the provisions of this Act relating to superior officers, he shall, in relation to 

such body of His Majesty’s naval forces as aforesaid, be treated, and may exercise all guch 

powers (other than powers of punishment), as if he were a naval officer or petty officer, 
as the case may be. 
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(1-A) Where an officer or non-commissioned officer, not below the rank of ser- 
geant, is a member of a body of His Majesty’s air force acting with any body of His 
Majesty’s naval forces under such conditions as may be prescribed by regulations made by 
the Admiralty and Air Council, and such officer or non-commissioned officer is not borne 
on the books of any of His Majesty’s ships in commission, then, for the purposes of com- 
mand and discipline and for the purposes of the provisions of this Act relating to superior 
officers, he shall, in relation to such body of His Majesty’s naval forces as aforesaid. he 
treated, and may exercise all such powers (other than powers of punishment), as if he 
were a nvval officer or petty officer, as case may be. 


(2) Where. any naval officer or seaman is a member of a body of His Majesty’s 
naval forces acting with or is attached to any body of His Majesty's militarv forces under 
such conditions as may be prescribed by regulations made by the Admiralty and Army 
Council, then, for the purposes of command and discipline and for the purposes of the 
provisions of this Act relating to superior officers, the officers and non-commissioned officers, 
not below the rank of sergeant, of such military body shall, in relation to him, be treated. 
and may exercise all such powers (othe: than powers of punishment), as if they were naval 
officers and petty officers. 


(2-A) Where any naval officer or seaman is a member of a body of His Majesty’s 
naval forces acting with any body of His Majesty’s air force under such conditions as may 
be prescribed by regulations made by the Admiralty and Air Council, then for the purposes’ 
pf command and discipline and for the purposes of the provisions of this Act relating to 
superior officers, the officers and non-commissioned officers, not below the rank of sergeant, 
of stich body of the air force shall, in relation to him, be treated, and may exercise all such 
powers (other than powers of punishment), as if they were naval officers and petty officers. 


(3) The relative rank of naval and military and air force officers, petty officers. 
and non-commissioned officers shall, for the purposes of this section. be such as is provided 
by the King’s Regulations and Admiralty Instructions for the time being in force. 

90-B. (1) Any person in or belonging to His Majesty’ Navy and any officer or 

man of the Royal Marines who, by order of the Admiralty 

Provisions respecting or of the Commander-in-Chief or the Senior Naval Officer 

naval officers and seamen present ona foreign station, is serving in a ship of or 

in ships of self-govern- belonging to the naval forces of a self-governing Dominion 

ing Dominions. or of India (provided such ship is not at the time placed at 

the disposal of the Admiralty), or in a naval estahlishment 

of a self-voverning Dominion or of India or who is on board such ship or in such establishment 

as aforesaid awaiting passage or conveyance to any destination shall, for all purposes of 

command and discipline, be subject to the laws and customs for the time being applicable 
to the ships and naval forces of such self-governing Dominion or of India. 

(2) For the purposes of this section, the expression ‘‘self-governing Dominion” 
includes the Dominion of Canada, the Commonwealth of Australia, the Dominion of New 
Zealand, the Union of South Africa and Newfoundland. 

90-C. (1) Any person in or belonging to the Indian Navy, who, bv order of the 

Governor-General in Council, is serving in a ship belonging to 

Persons serving in a His Majesty’s Navy or to the naval forces of a self-governing 

ship of the Royal or Do- Dominion or in a naval establishment of His Maijesty’s Navy 

minion Navy to be subject or a self-governing Dominion, or who is on board any such 

to the laws and customs ship or in any such establishment awaiting passage or con- 

thereof. veyance to any destination shall, for all purposes of com- 

mand and discipline, be subject to the laws and customs 

for the time being applicable to the Royal Navy or the ships and naval forces of the self- 
governing Dominion, as the case may be. 

(2) For the purposes of this section, the expression “self-governing Dominion” 
includes the Dominion of Canada. the Commonwealth of Australia; the Dominion of New 
Zealand, the Union of South Africa, and Newfoundland. 

91. When any one of His Majesty’s ships dhall be wrecked or lost or destroyed, 

or taken by the enemy, such ship shall, for the purposes of 

Crews or ships lost or this Act, be deemed to remain in commission until her crew 

destroyed. shall be regularly removed into some other of His Majesty’s 

ships of war, or until a Court-martial shall have been held, 

pursuant to the custom of the navy in such cases, to inquire into the cause of the wreck, 
loss, destruction, or capture of the said ship. 


92. When no specific charge shall be made against any officer or seaman or other 
person in the fleet for or in respect or in consequence of such 

All the officers and crew wreck, loss, destruction, or capture, it shall be lawful to try 
of lost ship may be tried all the officers and crew. or all the surviving officers and crew 
by one Court; of any such ship, together, before one and the same Court. 
and to call upon all or any of them when upon their trial 
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to give evidence on oath or affirmation before the Court touching any of the matters then 
under inquiry, but no officer or seaman or other person shall be obliged to give any evid- 
ence which may tend to criminate himself. 


93. When deemed necessary by the Governor-General in Council or any officer 
authorized to order Courts-martial, separate Courts-martial 
or by separate Court. shall be held for the trial of some one or more of such 
officers and crew for or in respect or in consequence of the 

wreck, loss, destruction, or capture of any such ship. 


94. For any offence or offences committed by any officer or seaman, or officers and 

seamen, after the wreck, loss, destruction, or capture of 

For subsequent offence, any such ship, a separate Court-martial shall be held for 
separate Court. the trial of such offender or offenders. 


95. When any ship of His Majesty shall be wrecked, lost, or otherwise destroyed, 

or taken by the enemy, if it shall appear by the sentence of 

Pay of crews of ships lost a Court-martial that the crew of such ship did, in the case 

or taken. of a ship wrecked or lost, do their utmost to save her or get 

her off, and in the case of a ship taken by the enemy did their 

utmost to defend themselves, and that they have, since the wreck, destruction, loss, or 

capture of such ship, behaved themselves well, and been obedient to their officers, then all 

the pay of such crews, or of such portions of such crews as have behaved themselves well 

and been obedient to their officers, shall be continued until the time of their being dis- 
charged or removed into other ships of His Majesty, or dying. 


96. If the ship of any officer ordered to command any two or more of His 
Majesty’s ships shall be wrecked, lost, or otherwise destroy- 
When ship of senior ed, such officer shall continue in the command of any ship 
officer is lost he may dis- or ships which at the time of his ship being wrecked, lost, 
pose of officers and crew or destroyed was or were under his command, and it shall 
of lost ship. be lawful for such officer to order the surviving officers and 
crew of the wrecked, lost, or destroyed ship to join any 
other ship under his command, or to distribute them among the other ships under his com- 
mand, if more than one, and such officer shall, until he meets with some other officer senior 
to himself, have the same power and authority in all respects as if his ship had not been 
wrecked, lost, or destroyed. 


97. It shall not be lawful for any person to arrest any petty officer or seaman, 
non-commissioned officer of marines or marine, belonging 
Restriction on arrest of to any ship of His Majesty, by any warrant, process, or writ 
seamen, etc., for debt. issued in any part of His Majesty’s dominions for any debt, 
unless the debt was contracted at a time when the debtor 
did not belong to His Majesty’s service, nor unless before the issuing of the warrant, pro- 
cess, or writ, the plaintiff, in the suit or some person on his behalf has made an affidavit 
in the Court out of which it ig issued, that the debt justly due to the plaintiff (over and 
above all costs) was contracted at a time when the debtor did not belong to His Majesty’s 
service, nor unless a memorandum of such affidavit is marked on the back of the warrant 
process, or writ. 


98. If any petty officer or seaman, non-commissioned officer of marines or marine, 

is arrested in contravention of the provisions of the last 

Discharge from arrest. foregoing section, the Court out of which the warrant, 

process, or writ issues, or any Judge thereof, may, on com- 

plaint by the party arrested, or by his superior officer, investigate the case on oath or other- 

wise, and if satisfied that the arrest was made in contravention of the provisions of the 

last foregoing section, may make an order for the immediate discharge of the party arrest- 

ed, without fee, and may award to the complainant the costs of his complaint, to be taxed 

by the proper officer, for the recovery whereof he shall have the like remedy as the 
plaintiff in the suit would have on judgment being given in his favour, with costs. 


98-A. (1) A person subject to this Act shall be liable to contribute to the main- 
terrance of his wife and of his children, legitimate or illegiti- 


Liability of seamen, etc., mate, to the same extent as if he were not so subject; but 
for maintenance of wives execution in respect of any such liability or of any decree or 
and children. order in respect of such maintenance shall not issue against 

his person, pay, arms, ammunition, equipments: instruments , 
or clothing. 
(2) Where— 


à (a) it appears to the satisfaction of the Governor-General in Council or any 
person deputed by him for the purpose that a person subject to this Act 
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has deserted or left in destitute circumstances, without reasonable cause, 
his wife or any of his legitimate children under fourteen years of age; or 


(b) any decree or order is made under any law for payment by a man who is or 
subsequently becomes subject to this Act either of the cost of the main- 
tenance of his wife or child, or of the cost of any relief given to his wife 
or child by way of loan, and a copy of such decree or order is sent to the 
Governor-General in Council or any person deputed by him for the purpose; 

the Governor-General in Council or the person so deputed may direct to be deducted from 
the pay of the person so subject to this Act, and to be appropriated towards the maintenance 
of his wife or children, or in liquidation of the sum adjudged to be paid by such decree or 
order, as the case may be, in such manner as the Governor-General in Council or the person 
so deputed may think fit, a portion of such pay, at his discretion, but the amount deducted 
shall not exceed the amount fixed by the decree or order (if any), and shall not be a higher 
rate than the rates fixed by rules made in this behalf by the Governor-General in Council: 


Provided that no such deductions from pay in liquidation of a sum adjudged to be 
paid by a decree or order as aforesaid shall be ordered unless the Governor-General in 
Council, or the person deputed by him is satisfied that the person against whom the decree 
or order was made has had a reasonable opportunity of appearing himself, or has 
appeared by a duly authorized legal representative, to defend the case before the 
Court by which the decree or order was made, and a certificate, purporting to be a certi- 
ficate of the commanding officer of the ship on which he was or is serving, or on the books 
of which he was or is borne, that the person has been prevented by the requirements of the 
service from spa i at a hearing of any such case shall be evidence of the fact unless 
the contrary is proved. 


Where any arrears have accumulated in respect of sums adjudged to be paid by 
any such decree or order as aforesaid whilst the person against whom the decree or order 
was made was serving under this Act, whether or not deductions in respect thereof have 
been made from his pay under this section, then after he has ceased so to serve an 
order of committal shall not be made in respect of those arrears unless the Court is satis- 
fied that he is able, or has, since he has ceased so to serve, been able, to pay the arrears 
or any part thereof and has failed to do so. 


(3) Where a proceeding under any law is instituted against a person subject to this 
Act for the purpose of enforcing against him any such liability as above in this section 
mentioned, the process may be served on the commanding officer of the ship on which he 
is serving or on the books of which such person is borne, or where, by reason of the ship 
being at sea or otherwise, it is impracticable to serve the process on stich commanding officer, 
the process may, after not less than three weeks’ notice to the Governor-General in Council, 
be served by being sent to a Secretary to the Government of India for transmission to such 
commanding officer, but such service shall not be valid unless there is left therewith in the 
hands of such commanding officer or Governor-General in Council such sum of money, if 
any (to be adjudged as costs incurred in obtaining the decree or order if made against 
the person on whom the process is issued), as may be fixed by the Governor-General in 
Council as being! necessary to enable him to attend the hearing of the case and to return 
to his ship or quarters, and such sum may be expended by the commanding officer for that 
purpose, and no process whatever under any law in any proceeding in this section mentioned 
shall be valid against a person subject to this Act if served after such person is under orders 
for service on a foreign station. 


The production of a certificate of the receipt of the process purporting to be signed 
by such commanding officer as aforesaid shall be evidence that the process has been duly 
served unless the contrary is proved. 


Where, by a decree or order sent to the Governor-General in Council or officer in 
accordance with sub-section (2) of this section, the person against whom the decree or 
order is made is adjudged to pay as costs incurred in obtaining the decree or order any sum so 
left with the process as aforesaid, the Governor-General in Council may cause a sum equal 
to the sum so left to be paid in liquidation of the sum so adjudged to be paid as costs, and 
the amount so paid by the Governor-General in Council shall be a public debt from the 
person against whom the decree or order was made, and, without prejudice to any otber 
method of recovery may be recovered by reduction from his pay, in addition to those men- 
tioned in sub-section (2) of this section. 


(4) This section shall not apply to persons subject to this Act where such persons 
are Officers. 


(5) In this gection the expression ‘‘pay” includes all sums payable to a man n 
R of his services other than allowances in lieu of lodgings, rations, provistons, an 
clothing. 


I—28 
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PART VIF. 

SAVING CLAUSE, 
x we * 
100. Nothing in thig Act shall take away abridge, 
Nothing to take away or control, further or otherwise than as expressly provided 
prerogative of the Crown, by this Act, any right, power, or prerogative of His Majesty 
or rights or powers of the King in right of His Crown, or in right of His Office of 
Admiralty. Admiralty or any right or power of the Admiralty. 

101. Nothing in this Act contained shall be deemed or taken to supersede or affect 
the authority or power of any Court or tribunal of ordinary 
Act not to supersede civil or criminal jurisdiction, or any officer thereof, in His 
authority of ordinary Majesty’s dominions, in respect of any offence mentioned in 
Courts. this Act which may be punishable or cognizable by the com- 
; mon or statute law, or to prevent any person being proceeded 
against and punished in respect of any such offence otherwise than under this Act. 


PART VIII. 
: PRINTING CLAUSE. 

102. (1) Every enactment and word which is directed by any Act amending this 
Act to be substituted for or added to any portion of this Act 
Printing and construc- shall form part of this Act in the place assigned it by the 
tion of Naval Discipline amending Act, and this Act and all Acts which refer thereto 
Act. . shall, after the commencement of the amending Act, be con- 
strued as if that enactment or word had been originally 
enacted in this Act in the place so assigned, and, where it id substituted for another enact- 
ment or word, had been so enacted in lieu of that enactment or word, and as if this Act 
had been enacted with the omission of any enactment or word which is directed by the 
amending Act to be repealed or omitted from this Act, and the expression “this Act” shall 

be construed accordingly. 

(2) A copy of this Act with every such enactment and word inserted in the place 
so assigned, and with the omission of any portion of thig Act directed by any such amending 
Act as aforesaid to be repealed or omitted from this Act, shall be prepared and certified 
by the Clerk of the Parliament and deposited with the rolls of Parliament, and His Majesty’s 
printers shall print in accordance with the copy so certified all copies of this Act which are 
printed after the commencement of such amending Act. 

(3) A reference in any enactment, Order in Council, or other document, to the 
Naval Discipline Act shall, less} the context otherwise requires, be construed as a 
reference to this Act ay amended by any enactment for the time being in force. 

THE SCHEDULE. 
ENACTMENTS REPEALED. . 
11 Geo. 4 & 1 Will.4c. An Act to amend and consolidate the laws ). es iy 
20, in part. relating to the pay of the Royal navy bin Parke PATAS 
Section eight. 
10 & 11 Vict. c. 62, in An Act for the establishment of naval 
part. prisons, and for the prevention of deser- hin part; namely :— 
tion from her Majesty’s navy. 


* * 


Section eleven. 
27 & 28 Vict. c. 119 .. The Naval Discipline Act, 1864. 
28 & 29 Vict. c. 115 .. The Naval"Discipline Act Amendment Act, 1865. 


THE SECOND SCHEDULE. 
(See section #,) 


ENACTMENTS REPEALED. 
a a aa 


Year, | Number, | Short title. | Extent of repeal, 
(1) (2) (3) (4) 
1887 |XIV ..| The Indian Marine Act, 1887 .. | The whole. 
1888 |XVIT ..| The Indian Marine Act (1887) 
Amendment Act, 1888. The whole. 
1899 jI .. | The Indian Marine Act (1887) 
Amendment Act, 1899, The whole. 
1921 |X -- | The Indian Marine (Amendment) 
Act, 1921, The whole. 
1933 |1 .. | The Indian Marine (Amendment) 


Act, 1933, The whole. 





THE AMENDING ACT, 1934. 





Act No. XXXV oF 1934. 
[Sth September, 1934. 


An Act to amend certain enactments. 


WHEREAS, in consequence of the enactment of the Indian Navy (Discip- 
line) Act, 1934, it is expedient that certain amendments should be madein the 
enactments specified in the Schedule; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called THE AMENDING 
ment. Act, 1934. 


(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


2. The enactments specified in the Schedule are hereby amended to the 
extent and in the manner mentioned in the fourth 
Amendments, column thereof. 


THE SCHEDULE. 


(See section 2). 
Y aa a a 
Number. | Short title. Amendments. 


(2) (3) (4) 


Year. 


(1) 





















(1) In section 5, after the word “ soldiers ” 
the word “ sailors ” shall be inserted. 

(2) Inthe Explanation to section 131, after 
the word “ soldier ” the word “ sailor’, 
and after the words and figures “ the Indian 
Army Act, 1911, ” the words and figures “ the 
Naval Discipline’ Act or that Act as modified by 
the Indian Navy (Discipline) Act, 1934, ” shall 
be inserted. 

(3) Section 138-A shall be omitted. 

(4) In section 139, after the words “the Naval 
Discipline Act” the words and figures “or that 
Act as modified by the Indian Navy (Discipline) 
Act, 1934,” shal) be inserted. 

(5) In clause (a) of section 505, the words “or 
in the Royal Indian Marine ” shall be omitted. 

In section 1, after the words “ Army Act” the 
words and figures ” the Naval Discipline Act or 
that Act as modified by the Indian Navy (Dis- 
cipline) Act, 1934,” shall be inserted. 

In clause (b) of section 4, after the word 
“military ” the word “naval”, and after the 
word “ station ” the words “ or ship ” shall be 
inserted. 

In section 48,— 

(i) for the words “Indian Marine and 
Marine Survey ” the words“ Indian Navy” 
shall be substituted; and 

(ii) for the words “ Marine or Survey ” in 
both places where they occur, the words 
“Indian Navy” shall be substituted. 

(1) Inthe preamble, after the word “ mili- 
tary ” the word “ naval ” shall be inserted. 

(2) In clause (a) of section 3,— 

(1) after the words and figures “' the Indian 
Army Act, 1911,” the words and figures “ the 
Naval Discipline Act or that Actas modified by 
the Indian Navy (Discipline) Act, 1934,” shall 
.lbe inserted; and 


eo 


1860 |KLV .. The Indian Penal 
Code. 


1872 JI 7 The Indian Evidence 
Act, 1872. 


1873 iX .. | ThelIndian Oaths Act, 
1873. 

1878 |VIII .. | The Sea Customs Act, 
1878. 


1881 |XI .. | The Municipal Taxa- 
tion Act, 1881. 
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er  , 
Year. |Number. Short title, Amendments. 

(3) (4) 














(îi) after the word “ military ” the word 
“ naval ” shall be inserted. 

(3) In section 6, after the word “ military ” 
the word “ naval ” shall be inserted. 

In clause (g) of section 6,after the word 
“military” the word “ naval ” shall be inserted. 

In section 79,”— 


1882 |IV ac The Transfer of Pro- 
perty Act, 1882, 
1890 |1X -- | The Indian Railways 


Act, 1890. (1) after the word “ soldier ”, in both places 
Where it occurs, the word “sailor” shall be 
inserted ; and 
(11) aed the word “military ” the word 
‘e ” shall be inserted. 
1898 |V .. |_The Code of Criminal | Yi aopa or Inserte 


(1)In sub-section (1), clause sixthly, of section 
54, the words “or of belonging to Her Majesty’s 
Indian Marine Service and being illegally ab- 
sent from that service” shall be omitted. 

(2) In section 128, for the words “ or soldier 
in Her Majesty’s Army ” the words “ soldier, 
sailor or airman in his Majesty’s Army, Navy 
or Air Force ” shall be substituted. 

(3) Inclause (g) of section 320, after the 
word ‘‘Army” the word “Navy” shall be 
inserted. 

(4) In sub-section (1) of section 526-A, after 
the words “Naval Discipline Act ” the brackets, 
words and figures“ (other than a person to 
whom that Act applies by virtue of the Indian 
Navy (Discipline) Act. 1934 ” shall be inserted, 

(5) In sub-section (1) of section 549,— 

(a) after the words“ Army Act” where they 
first occur, the words and figures “the Naval 
Discipline Act and that Actas modified by the 
Indian Navy (Discipline) Act, 1934,” shall be 
inserted ; 

(b) after the word “ military ” where it first 
occurs, the word “naval” shall be inserted. 

(c) for the words and figures “ under the 
Army Act, section4], or under the Air Force 
Act, section 4], to be tried by a Court-martial” 
the words “to be tried either by a Court to 
which this Code applies, or by a Court-martial ” 
shall be substituted; 

(d) after the word “ corps ” the word “ship” 
shall be inserted; and 

(e) after the word “ military ” where it 
occurs for the last time, the word “ naval ” 

shall be inserted. 

(6) In sub-section (2) of section 549, for the 
word “ troops ” the words “soldiers, sailors or 
airman ” shall be substituted. 

1899 {II .. | The Indian Stamp Act, | In Article 53 of Schedule I,— 

" 11899. (t) in clause (d),after the word “ non-com- 
missioned ” the words “or petty” after the 
word “soldiers” the word “sailors”, and 
after the word “ military ” the word “ naval” 
shall be inserted; 

(#1) in clause (e), after the word “ non-com- 
missioned”’ the words “or petty’’, and after 
the word “ soldier ” the word “ sailor” shall 
be inserted; and 

(iii) in clause (f), after the word ‘‘non-com- 
missioned ” the words “or petty”, and after 
the word “ soldiers ” the word “ sailors” shall 

-tbe inserted. 


eg eee orervetap 
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1908 |V .. | The Code of Civil) (1) In sub-clause (c) of clause (17) of sec- 
Procedure, 1908. tion 2,for the words “or naval” the words 
“naval orair” shall be substituted, and the 
words “ including His Majesty’s Indian Marine 
Service,” shall be omitted, 

(2) In clause (f) of sub-section (1) of section 
60, after the word“ apply” the words and 
figures “ or of persons other than commissioned 
officers to whom the Naval Discipline Act as 
modified by the Indian Navy (Discipline) Act, 
1934, applies shall be added. 

(3) In order V of the First Schedule,— 

(t) in rule 27, the words “or His Majesty’s 
Indian Marine Service ” shall be omitted; and 

CH) in rule 28, after the word “ soldier ” the 
word “, sailor ” shall be inserted. 

j ® In Order XXVIII ofthe First Sche- 
ule, — 

(t) after the word ‘“ soldier”, wherever it 

ccurs throughout the Order, the word “sailor” 
shall be inserted; 

(ii) in the heading, after the word “Military” 
the words “ or Naval” shall be inserted; 

(iii) in rule 1,— 

(a) in sub-rule (1), for the words “a military 
or alr-force ” the word “ such ” shall be substi- 
tuted; 

(b) in sub-rule (2), after the word “military” 
the word “ naval ” shall be inserted; and 

(c) in the Explanation, after the word 
“corps,” the word “ship,” shall be inserted. 

1912 HIV we The Indian Lunacy | (1) In section 12,— 
Act, 1912. (i) after the words “ Army Act” the words 
and figures “the Naval Discipline Act or that 
Act as modified by the Indian Navy (Discip- 
' line) Act, 1934,” shall be inserted; and 
(it) after the word “military” the word 
‘naval ” shall be inserted. 
(2) In section 32, after the word “ military ” 
wherever it occurs, the word “ naval” shall be 
inserted. 


1925 XXXIX The Indian Succession | Inthe Explanation to section 10, after the 


Act, 1925. word “ military ” the word “ naval” shall be 

, inserted.’ 
1932 |X1V .. The Indian Air Force | (1) In clause (2 of sub-section (1) of section 
Act, 1932. 2, after the word “ military ” the word “naval’’ 


shall be inserted, 

(2) Clause (19) of section 6 shall be omitted, 

(3) In sub-clause (ii) of clause (i) of section 
19, after the word ~“ military ”,in both places 
where it occurs, the word “ naval” shall be 
inserted. 

(4) In section 57, after the words “ the Army 
Act,” the words and figures “ the Naval Disci- 

line Act or that Act as modified by the Indian 
avy (Discipline) Act, 1934,” shall be inserted. 

(5) In sub-section (2) of section 89, after the 
words “air-force” the word “naval” and 
after the word “ corps,” the word “ship,” shall 
be inserted. 

(6) In sub-section (2) of section 96, after the 
words“ Army List,” the words “ Navy List,” 
and after the word “ corps,” the word “ ship,” 
shall be inserted. 
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RULES FOR THE CONDUCT OF ELECTIONS 
OF MEMBERS OF LOCAL BOARDS. 


No. 1037.—In exercise of the powers conferred by clauses (a) 
-and (b) of sub-S. (2) of S. 199 of the Madras Local Boards Act, 
1920 (Madras Act XIV of 1920), the Governor acting with 
Ministers ıs hereby pleased to make the following amendmients to 
the rules for the conduct of elections of members of local boards 
published with Local Self-Government Department Notification 
No. 277, dated the 16th February, 1932, at pages 146 to 164 of 
Part I-A of the Fort St. George Gazette, dated the 16th February, 
1932, as subsequently amended :— 


AMENDMENTS. 


I. In Part I of the said rules— 

(i) after sub-R. (7) of R. 5, the following sub-rule shall 
þe added, namely :— 

“ (8) Notwithstanding anything contained in this rule, a 
deposit made under sub-R. (1) shall not be returned unless a claim 
therefor is preferred by the person who made the deposit or by 
his legal representative, as the case may be, within six months of 
the date of the declaration by the Election Officer of the results of 
the election or where such declaration is made on two different 
dates, within six months of the later of such dates.” ; 

(ii) in R.6, for the words “in the office of the local board,” 
the words “at the office of the local board, in the chief vernacular 
of the locality ” shall be substituted ; 

(iii) in sub-R. (1) of R. 8— 

(a) after the words “ the Election Office: shall prepare ”, 
the words “in the chief vernacular of the locality,” shall: be 
‘inserted; and 

(b) for the words “ at ee four days before the date 

fixed for election,” the words “ not later than two days after the 

-expiry of the period within which candidatures may be so with- 
drawn and at least four days before the date fixed for the elec- 
tion” shall be substituted ; 

(iv) at the end of R. 14, the following sentence shall be 
added, namely :—“ The Election Officer shall also furnish the 
polling officer with information as to the number of vacancies for 
~which the election is to be held.” ; 
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(v) after R. 24-A, the following rule shall be inserted, 
namely :— 

“24-B. (1) Where the proceedings at any polling station 
are seriously interrupted or obstructed by any riot or open violence 
or otherwise or where a large number of electors are unable to 
attend the poll at a polling station by reason of any act of God 
such as flood or fire, the polling officer shall stop the poll, pending 
the - receipt of the orders of the Election Authority. The fact that 
the poll has been so stopped shall be immediately announced by the 
polling officer to the persons present at the polling station. 


(2) Where a polling officer stops a poll under sub-R. (1), he 
shall observe the procedure laid down in Rr. 25 and 26 and forthwith 
make a full report of the circumstances to the Election Officer, 
who shall forward the same expeditiously with his 1emarks 
thereon, if any, to the Election Authority. 

(3) The Election Authority shall thereupon order— 

(a) that the poll be continued at the polling station for the 
number of hours for which it was not held on the previous 
occasion, or 

(b) that the proceedings at the poll held at the polling 
station on the previous occasion be ignored and that a fresh poll be 
held at such polling station for the full number of hours for which 
it should have been held on the previous occasion. 

Any order passed by the Election Authority under this sub-rule 
shall be final. 

(4) Any order passed under sub-R. (3) shall— 

(a) state— 

(#) the date on which, and the hours between which, the 
continuation poll or the fresh poll, as the case may be, shall be 
held; and 

(ii) the date on which, and the place and hour at which, 
the Election Officer will commence the counting of the votes 
under R. 27; and 

(b) be published in the manner laid down in sub-R. (2) of 
R. 2 not less than seven days before the date fixed for the 
continuation poll or for the fresh poll, as the case may be. 

(5) (a) Where an order is passed under clause (a) of 
sub-R. (3) for the continuation of the poll, the Election Officer 
shall proceed afresh under sub-R. (1) of R. 11 and return to the 
polling officer appointed under that sub-rule, all the packets 
received by him under sub-R. (2) of this rule. 


(b) The polling officer shall open the packets just before 
the commencement of the continuation poll in the presence of such 
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persons as may be present at the polling station, and commence 
such poll precisely at the hour fixed therefor in the order passed 
by the Election Authority under clause (a) of sub-R. (3). 


(c) At the continuation poll, the polling officer shall allow 
only such electors to vote as did not vote on the previous occasion. 


(6) Where an order is passed under clause (b) of sub-R. (3) 
for holding a fresh poll, the Election Officer shall proceed afresh 
‘under sub-R. (1) of R. 11, and a fresh poll shall be held at the 
polling station concerned in accordance with the provisions of these 
rules in all respects as if it were being held at such polling station 
for the first time. 


Explanation.—There shall be no fresh nominations in cases 
falling under this sub-rule. 


(7) Notwithstanding anything contained in this rule, if a 
candidate dies at any time before orders are passed by the Election 
Authority under sub-R. (3) or atany time after the passing of such 
orders but before the commencement of the continuation poll or of 
the fresh poll, as the case may be, the Election Officer shall, upon 
being satisfied of the fact of the death of the candidate, intimate 
such fact to the Election Authority, stop all further proceedings in 
connexion with the election, and start election proceedings afresh 
in all respects as if for a new election by the circle, village or 
ward, as the case may be: 


a 


Provided that no fresh nomination shall be necessary in the 
‘case of the remaining candidates who stood nominated at the time 
when the poll was stopped.” ; and 


(vi) in sub-R. (1) of R. 28, the words and figures “after 
verifying the totals of the votes with the figures in Forms VII and 
VIII” shall be omitted. 


II. In Part II of the said rules— 


(i) after sub-R. (7) of R. 5, the following sub-rule shall 
‘be added, namely :— 


“ (8) Notwithstanding anything contained in this rule, a 
deposit made under sub-R. (1) shall not be returned unless a 
claim therefor is preferred by the person who made the deposit or 
by his legal representative, as the case may’ be, within six months 
of the date of the declaration by the Election Officer of the results 
of the election or where such declaration is made on two different 
dates, within six months of the later of such dates” ; 

(ii) in R. 6, for the words “in the office of the local board”, 
the words “at the office of the local board, in the chief vernacular 
of the locality” shall be substituted ; 
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(iii) in-sub-R., (1) of R. 8— , 


(a) after-the words “the lection: Once dail prepare,” 
the words “in the chief vernacular ‘of the locality” shall be 
inserted ; and : i 


, (b) for the words “at least oa days before the date fixed 
for election,” the words “not later than two days after the expiry 
of the period within which candidaturés may be so withdrawn and 


at least four days before the date fixed for the election” shall be 
substituted ; 


(tv) at the end. of -R, 14, the following sentence shall be: 
added, namely :—“The Election Officer shall also- furnish the 
polling officer with information as to the number of vacancies for 
which the election is to be held.” ; 

l (v) after R. 24, the following rule shall be inserted, 
namely :— 

“24-A. (1) Where the E ase at any polling station are 
seriously interrupted or obstructed by any riot or open violence or 
otherwise or where a large number of electors are unable to attend 
the poll at a polling station by reason of any act of God suchas. 
flood or fire, the polling officer shall stop the poll, pending the 
receipt of the orders of the Election Authority. The fact that the 
poll has been so stopped shall be immediately announced by the 
polling officer to the persons present at the polling station. 


(2) Where a polling officer stops ‘a poll under sub-R. (1), 
he shall observe the procedure laid down in Rr. 25and 26 and 
forthwith make’a full report of the circumstances to the Election 
Officer, who shall forward the same expeditiously with his remarks. 
thereon, if any, to the Election Authority. 


(3) The Election Authority shall thereupon order— 


(a) that the poll be continued at the polling station for the 
number of hours for which it was not held on the previous. 
occasion, or 


(b) that the proceedings at the poll held at the polling 
station on the previous occasion be ignored and that a fresh poll 
be held at such polling station for the full number of hours for 
which it should have been held on the previous occasion. 

Any order passed by the Election Authority under this sub-. 
rule shall be final. 
(4) ‘Any order passed under sub-R, (3) shali— 
~ (a) state— ` 
(t) the date on which, and the hours between which, the 


continuation poll or the fresh poll, as the case may be, shall be 
held; and 
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(1i) the date on which and the place and hour at which 
the Election Officer will commence the counting of the votes under 
R. 27; and 


(b) be published in the manner laid down in sub-R. (2) of 
R. 2 not less than seven days before the date fixed for the continua- 
tion poll or for the fresh poll, as the case may be. 


(5) (a) Where an order is passed under clause (a) of 
sub-R. (8) for the continuation of the poll, the Election Officer 
shall proceed afresh under sub-R. (1) of R. 11 and return to the 
polling officer appointed under that sub-rule, all the packets 
received by him under sub-R. (2) of this rule. 


(b) The polling officer shall open the packets just before 
the commencement of the continuation poll in the presence of such 
persons as may be present at the polling station, and commence 
such poll precisely at the hour fixed therefor in the order passed 
by the Election Authority under clause (a) of sub-R. (3). 


(c) At the continuation poll, the polling officer shall allow 
only such electors to vote as did not vote on the previous occasion. 


(6) Where an order is passed under clause (b) of sub-R. (3) 
for holding a fresh poll, the Election Officer shall proceed afresh 
under sub-R. (1) of R. 11, anda fresh poll shall be held at the 
polling station concerned in accordance with the provisions of 


these rules in all respects as if it were being held at such polling 
station for the first time. 


Explanation.—There shall be no fresh nominations in cases 
falling under this sub-rule. 


(7) Notwithstanding anything contained in this rule, if a 
candidate dies at any time before orders are passed by the Election 
Authority under sub-R. (3) or at any time after the passing of such 
orders but before the commencenient of the continuation poll or of 
the fresh poll, as the case may be, the Election Officer shall, upon 
being satisfied of the fact of the death ot the candidate, intimate 
such fact to the Election Authority, stop all further proceedings 
in connexion with the election, and start election proceedirgs 
afresh in all respects asif for a néw election by the circle, village 
or ward, as the case may be: 


Provided that no fresh nomination shall be necessary in the 
case of the remaining candidates who stood nominated at the time 
when the poll was stopped.” ; and 


(vi) in sub-R. (1) of R. 28, the words and figures “after 
verifying the totals of the votes with the figures in Forms VII and 
VIIL’ shall be omitted. 
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III. In Part III of the said rules for sub-R. (2) of R. 1, the 
following sub-rule shall be substituted, namely : — 


“ (2) In these rules ‘Election Officer’ means the Ejection 
Authority or the person or officer authorised or appointed by the 
Election Authority to do any act or perform any function in 
connexion with the conduct of elections under these rules.” 


(Part I-A of the Fort St. George Gaseite, dated 14th August, 
1934, pages 334 to 336.) 


RULES FOR THE PREPARATION OF 
ELECTORAL ROLLS FOR LOCAL BOARDS. 


No. 683.—In exercise of the powers conferred by clauses (a) 
and (b) of sub-section (2) of Section 199 of the Madras Local 
Boards Act, 1920 (Madras Act XIV of 1920), the Governor acting 
with Ministers is pleased to make the following amendments to 
the rules for the preparation of electoral rolls for local boards 
published with Local Self-Government Department Notification 
No. 1176 at pages 535-538 of Part I-A of the Fort St. George 
Gasette, dated the 7th July, 1931 :— 


AMENDMENTS. 


In the rules for the preparation of electoral rolls for local 
boards— 
(1) rule 2 shall be omitted ; 
(2) for rule 3, the following rules shail be substituted, 
namely :— 


“3. For each district board circle, there shall be prepared 
in Form I a common electoral register for the district board and 
for panchayats in the circle. The register shall be divided- into 
parts for each polling area. Polling areas shall be distinguished 
by capital letters and the uame of the polling centre shall be 
ente1ed against each polling area. The villages and revenue villages 
included in each polling area shall be arranged in the order of the 
alphabet of the language employed.” ; 

(3) in sub-rule (c) of rule 5, for the words “polling 
station” in both the places where they occur, the words “polling 
centre” shall be substituted; 

(4) in sub-rule (b) of rule 7— 

(a) for the words “for each taluk” the words “for each 
district board circle” shall be substituted ; 
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(b) the words “for the taluk” and “in the taluk board 
office” shall be omitted ; and 

(c) for the expression ‘“‘notice referred to in (c)” the 
expression “notice referred to in sub-rule (c)” shall be 
substituted ; 

(5) in sub-rule (d) of rule 7, for the words “the portions 
of the register relating to each local board constituency,” the 
words “the register or of the portion thereof, as the case may be, 
relating to each local board constituency” shall be substituted ; 


(6) in sub-rule (a) of rule 8, for the words “at the taluk 
board office’ the words ‘fat the district board office’ shall be 
substituted ; 


(7) in sub-rule (1) ot rule 12, for the words “Any persons” 
the words “Any person” shall be substituted ; 


(8) after rule 12, the following rule shall be inserted, 
namely :— 
“12-A. (1) Any person desirous of inspecting or obtaining 
a copy of any document which is in the possession of the appellate 
authority or of any entry in such document, shall submit an appli- 
cation to the appellate authority stamped with a court-fee stamp- 
of the value of two annas. 


(2) When the document or entry in respect of which such 
application is made belongs to a year previous to the current 
calendar year and the applicant does not furnish the number and’ 
date or other necessary particulars for identifying the document or 
entry, a search fee in court-fee stamps according to the scale 
specified below shall be affixed to the application :— 

Annas, 
(a) Fee payable for the first document or 
entry applied for or if only one 


document or entry is applied for, 
then for that document or entry .. 12 


(b) Fee payable for every document or 
entry other than the first, included 
in the same application and con- 
nected with the same subject = 6 


(c) When the applicant does not know to 

which of two or more years a 

document belongs, fee payable for 

searching the records of every 

year other than the first a 6 

Explanation.—Enclosures or annexures to letters, accounts or- 
other documents form part of the documents to which they apper- 
tain and shall not be reckoned as separate documents for the 


purpose of search. 


(3) The appellate authority may refuse to comply with the 
application if— 
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(+) he is not satisfied— 


(a) that the applicant is interested in the subject-matter 
of the document or entry, or 


(b) that the application is made bona fide for the appli- 
cant’s own purposes; or 


(i1) the document or entry is one in respect of which 
privilege would be claimed by the appellate authority under 
‘section 123 of the Indian Evidence Act, 1872, if a summons for its 
production were received from a court: 


Provided that where an application for a copy of any docu- 
ment or entry is supported by a court certificate that its produc- 
tion is necessary in any suit or proceeding— 


(a) clause (7) shall not apply; and 


. (b) where compliance is refused on the ground specified 
in clause (+), the appellate authority shall inform the court which 
issued such certificate that the document would be produced under 
the ordinary rules relating to the production of privileged docu- 
ments, if a summons is issued by the court therefor. 


(4) Any search which may be necessary to trace any docu- 
ment or any entry therein shall be made by the appellate authority 
or by an officer subordinate to him. 

(5) Where the appellate authority grants inspection of any 
document or entry, the applicant shall be allowed to read the 
document or entry or. to have the same read to him and to make a 
short memorandum of the date and nature thereof so as to enable 
him to describe it sufficiently in case a copy. is required, but 
‘he shall not be entitled to take a copy of the document or entry or 
of any part thereof or to make extracts therefrom. 


(6) Where the appellate authority decides to grant a copy of 
any document or entry, a charge for such copy shall be levied from 
the applicant in the shape of copy-stamped papers bearing a stamp 
of the value of three annas, at the rate of one paper for every 175 
words (whether in English or in the Vernacular) or fraction 
thereof.” ; 


(9) in rule 13, for the words “ shall be sufficiently sent ” the 
words “shall be deemed to have been sufficiently sent” shall 
‘be substituted; 


(10) in sub-rule (a) of rule 16, for the words “for the taluk” 
-the words “ for the district board circle” shall be substituted; 


' (11) in rule 17, for the words “Four copies” the words 
“ Three copies ”, for the words “ for each taluk” the words “ for 
-ach district board circle”, and for the words ‘the puiesident 
of the district board and the president of the taluk board” 
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the words “ and to the president of the district board” shall be 
substituted ; 
(12) for rule 19, the following rule shall be substituted, 
namely :— 
“19, (a) The final ‘electoral registers of all district 
board circles in a district shall together form the complete district 
board electoral roll. 


(b) The portion of the final electoral register of a district 
board circle, relating to a village shall be the electoral roll of the 
panchayat concerned.” ; 

(13) in rule 20— 

(a) for the word “taluk” in both the places where 
it occurs, the words “ district board circle” shall be substituted; 
and 

(b) the following sentence shall be added at the end, 
namely :—“ The provisions of this rule shall also apply to cases 
where any additions or corrections are made under sub-rule 
(b) or sub-rule (c) of rule 16 in the portion of the register 
relating to the village concerned.” ; 

(14) in rule 21, for the word “taluk” the words “ district 
board circle ” shall be substituted. 

(15) after rule 21, the following rule shall be inserted, 
namely :— 

«21-A. Notwithstanding anything contained in these rules, 
the Local Government or the election authority may, at any time, 
direct that such portion of the final electoral register of a district 
board circle as relates to a specified panchayat shall be revised in 
accordance with these rules. The Local Government or the election 
authority, as the case may be, may fix suitable dates and periods 
tor the revision and final publication of the portion aforesaid and 
when such portion ‘has been so revised and finally published, the 
- electoral register shall be deemed to have been modified accordingly 
and to have come into force, as so modified from the date of such 
final publication.” ; 

(16) in rule 22, for the words and figures “ the Madias Local 
Boards (Amendment) Act, 1930,” the words and figures “the 
Madras Local Boards and Elementary Education (Amendment) 
Act, 1934” shall be substituted: - --- 

(17) in Form I— 

(a) for the words “taluk of ” the words “ district board 
circle of ” shall be substituted ; 

(b) the expression “ Taluk Board Circle No. I” shall be- 


omitted; and 
b 
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(c) for the words “ Polling station” the words “ Polling 
centre ” shall be substituted ; 


(18) in Form II— 


(a) for the words “ in the taluk of ” in the first paragraph 
the words “in the district board circle of ” shall be substituted; 
and 


(b) for the words “ by the president of the district or taluk 
board or by the presidents of the panchayats in the taluk ” in the 
fourth paragraph the words “ by the president of the district board 
or by the presidents of the panchayats in the district board circle ”’ 
shall be substituted ; 

(19) in Form IlI— 


(a) for the words “taluk as follows” the words “district 
board circle as follows” shall be substituted ; 


(5) the entry “within the area of the taluk board or in a 
municipality or cantonment within three miles of the taluk board 
area” and the line below it shall be omitted ; 


(20) in Form IV— 


(a) the entry “circleof . . . taluk board” and the line 
Delow it shall be omitted; and 
(ward) 


(b) for the words “Village ake and number in preli- 
circie 


(ward) 
circle 
preliminary roll” shall be substituted ; and 
(21) in paragraphs (a), (b) and (c) of Form V— 
(a) for the words “for the , . . taluk” the words 
“forthe . . . district board circle” shall be substituted : and 


(5) incolumn (1) of the table, the entry “ Taluk Board 
Circle” and the line below it shall be omitted, 


(Part I-A of the Fort St. George Gazette, dated 22nd May, 
1934, pages 201-202.) 


minary roll” the words “Village and number in 
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PROCESS SERVICE RULES. 


The following amendment to the rules relating to the service 
and execution of processes issued by the Civil Courts outside the 
Presidency Town in the Madras Presidency has been made by the. 
High Court with the sanction of the Local Government :— 

AMENDMENTS. 


I. Renumber the existing Rule III as ITI (1) and insert the 
following as a note the1eunder :—~ 


‘“Note.—Every Nazir, amin or peon who was in the service of 
the Government before the 15th August 1931, in a substantive, 
officiating or temporary capacity, shall be entitled to the existing 
scale of pay mentioned in this rule in respect of any post which 
he holds or may hold, if he had held such post in a substantive, 
officiating or temporary capacity or had been a probationer 
therefor at any time before the 4th October 1933, irrespective of 
any break in his tenure of such post.” 


II. Insert the following as Rule III (2) :— 


“ III (2). New scale of pay—Every Nazir or amin who was 
not in the service of the Government, before the 15th August 1931, 
whether ina substantive, officiating or temporary capacity but who 
has before the 4th October 1933 held any post on the existing 
scale of pay mentioned in Rule III (1) shall be entitled only to the 
following new scale of pay in respect of such post :— 
Rs. 
(a) Central Nazir .. 70—5/2—85—7%/2—100, 
(b) Assistant Nazir.. 30—3/2—45—2/2—55, 
(c) Deputy Nazir .. 55—5/2—70. 
(d) Amin .. 21-—2/2—31—-1/2—33, 
Provided that all service rendered by any such officer in such 
post before the 4th October 1933 shall count for increments in the 
new scale of pay. 


Provided further that unless the Local Government otherwise 
direct in any class of cases, a personal pay shall be granted to such 
officer equivalent to the difference between (a) the pay last drawn 
by him in the existing scale of pay, and (b) the pay to which he 
would be entitled in the new scale under this rule and any special 
pay, Presidency allowance or Madras House Allowance granted in 
lieu of any portion of the pay in the existing scale. Such personal 
pay shall be absorbed in future increments in the manner specified 
in Fundamental Rule 37.” 


[G. O. No. 811, Public (Services), dated 13th April 1933, 
as amended by G. O. No. 814, Public (Services), dated 4th 


October, 1933.] 
c 
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RULES RELATING TO COPYIST ESTABLISHMENT. 


Under the provisions of S. 107 of the Government of India 
Act, 1915 (5 and 6 Geo. V, Ch. 61) and with the sanction of His 
Excellency the Governor in Council, the High Court hereby makes 
the following amendments to the rules relating to Copyist 
Establishment :— 


AMENDMENTS. 
I, Insert the following as a note under Rule 13 :— 


“Note.—Every. Examiner, Superintendent, Assistant Superin- 
tendent, Reader, Copyist or Attender who was in the service of the 
Government before the 15th August 1931 in a substantive, officiat- 
ing or temporary capacity, shall be entitled to the existing scale of 
pay mentioned in this rule in respect of any post which he holds or 
may hold, if he had held such post in a substantive, officiating or 
temporary capacity or had been a probationer therefor at any 
time before the 4th October 1933, irrespective of any break in his 
tenure of such post.” 


II, Insert the following as Rule 13-A :— 


“13-A, New scale of pay—Every Examiner, Superintendent 
Assistant Superintendent, Reader, Copyist or Attender who was 
not in the service of the Government before the 15th August 1931, 
whether in a substantive, officiating or temporary capacity but who 
has before the 4th October 1933 held any post on the existing scale 
of pay mentioned in Rule 13, shall be entitled only to the following 
new scale of pay in respect of such post:— 


Rs. 
(a) Examiner --30—2/2—36. 
((1) 30—3/2—45—2/2—55 where the 
| Copyists of two Courts are amal- 
gamated in one office. 
(2) 55—5/2—70 where the Copyists 
of more than two Courts are amal- 
(b) Superintendent. gamated in one office: 
Provided that Superintendents of 
Copyists not possessing minimum 
| general educational qualifications 
shall be admitted only to the lower 
l| scale. 


(c) Assistant 


Superintendent .» 30—2/2—36, 
(d) Reader we 23—_2/2—27—1/2—28 
(e) Copyist i 19, 


(fF) Attender .. Not exceeding Rs, 17, 
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‘Provided that all service rendered by any such officer in such 
post before the 4th October 1933 shall count for increments in the 
new scale of pay. 


Provided further that unless the Local Government otherwise 
direct, in any class of cases, a personal pay shall be granted to such 
officer equivalent to the difference between (a) the pay last drawn 
by him in the existing scale of pay, and (b) the pay to which he 
would be entitled in the new scale under this rule, and any special 
pay, Presidency allowance or Madras House Allowance granted in 
lieu of any portion of the pay in the existing scale. Such personal 
pay shall be absorbed in future increments in the manner specified 
in Fundamental Rule 37.” 


ILI. Renumber Rule 20 (b) as Rule 20 (b) (i) and tnsert the 
following as a note thereunder :— 


“Note.—Every Examiner, Reader, Copyist or Attender who 
was in the service of the Government before the 15th August 1931, 
in a substantive, officiating or temporary capacity shall be entitled 
to the existing scale of pay mentioned in this rule in respect of 
any post which he holds or may hold, if he had held such post: in a 
substantive, officiating or temporary capacity or had been a proba- 
tioner therefor at any time before the 13th April 1933 in the case 
of Small Cause Court, Madras, or before the 4th October 1933 in 
the case of City Civil Court, Madras, irrespective of any break in 
his tenure of such post.” 

IV. Jnsert the following as Rule 20 (b) (11) :— 


“ 20 (b) (i). New scale of pay.—Every Examiner, Reader, 
Copyist or Attender who was not in the service of the Govern- 
ment before the 15th August 1931, whether in a substantive, 
officiating or temporary capacity but who has, before the 13th 
April 1933 in the case of Small Cause Court, Madras, or before 
4th October 1933 in the case of the City Civil Court, Madras,- held 
any post on the existing scale of pay mentioned in Rule 20 (b) (i) 
shall be entitled only to the following new scale of pay in respect 
of such post :—- 


Rs. i 
(1) Examiner .. 35—2/2—39—1/2—40. 
(2) Reader .. 28—2/2—32—1/2—33. 
(3) Copyist pi 32g, 
(4) Attender sat Ss 


Provided that all service rendered by any such officer in such 
post before the 13th April 1933 in the case of the Small Cause 
Court, Madras, or before the 4th October 1933 in the case of the 
City Civil Court, Madras, shall count for increments in the new 
scale of pay.’ É ` 
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Provided further that unless the Local Government otherwise 
direct, in any class of cases, a petsonal pay shall be granted to such 
officer equivalent to the difference between (a) the pay last drawn 
by him in the existing scale of pay, and (b) the pay to which he 
would be entitled in'the new’scale under this rule and any special 
pay, Presidency allowance or Madras House Allowance granted 
in lieu ‘of any portion of the pay in the existing scale. Such 
personal pay shall be absorbed in future increments in the manner 
specified in Fundamental Rule 37.” 

[G. O. No. 311, Public (Services), dated 13th April 1933, 

as amended by G. O. No. 814, Public (Services), dated 4th 

October 1933.] 
(Part II of the Fort St. George Gazette, dated 18th September, 
1934, pages 1114 and 1115.) 





RULES FOR GRANTING CERTIFICATES UNDER 

THE MADRAS IMPARTIBLE ESTATES (AMENDMENT) 
ACT, 1904. 
Fort St. George, September 15, 1934. 

(G. O. No. 1849, Revenue.) 

No. 244.—In pursuance of S. 1 of the Madras Impartible 
Estates (Amendment) Act, 1934 (Madras Act III of 1934), the 
Governor in Council is hereby pleased to appoint the 1st October 
1934 as the date on which the said Act shall come into force. 





No. 245.—-In exercise of the powers conferred by sub-section 
(4) of S.4 of the Madras Impartible Estates Act, 1904 (Madras 
Act II of 1904) as amended by Madras Act ITI of 1934, read with 
S. 6 of the Madras General Clauses Act, 1891 (Madras Act I of 
1891), the Governor in Council is hereby pleased to make the 
following rules for regulating the grant of certificates under the 
proviso to clause (c) of sub-S. (2) of the said S. 4 and 
generally for carrying out the purposes of the said clause :— 

Rules, 

1. (1) The proprietor of an impartible estate who desires to 
obtain a certificate under the proviso to clause (c) of sub-S. (2) 
of S.4 shall apply in writing— 

(a) in case the impartible estate or the part or parts thereof 
which is or are to be exchanged or sold is or are situated in one 
district, to the Collector of such district: and 

(b) in case such impartible estate, part or parts is or are 
situated in more than one district, to the Collector of each of the 
districts concerned. 

(2) In cases falling under clause (5) of sub-R. (1), the pro- 
prietor shall send a copy of his application to the Board of 
Revenue. 
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2. Every application under R, 1 shall specify— 

(a) the name of the impartible estate ; - 

(b) whether the whole of the impartible estate or only a 
part or parts of the estate is or are to be exchanged or sold; and, 
in the latter case, the part or each of the parts, as the case may be; 

(c) the following particulars as regards the impartible 
estate, the part thereof or each of the parts thereof, specified in 
clause (b) :— 3 

(i) the name of the district or districts and of the taluk 
or taluks in which the property is situated, 


(ii) the boundaries, 

(iit) the area, 

(iv) the gross and the net income, l 
(v) the number and condition of irrigation works 
situated in, or serving, the property, and 

(vi) all other particulars which may be material for 
judging the nature and value of the property ; 

(d) the name of every estate which, or any part or parts of 
which, is or are to be acquired by exchange or purchase ; 

(e) in respect of each of the estates specified in clause (d), 
whether the whole or only a part or parts is or are to be acquired 
by exchange or purchasc ; and in the latter case, the part or each of 
the parts, as the case may be; 

(f) the following particulars as 1egards each of the estates, 
the part thereof or each of the parts thereof, specified in clause 
(e) :— i 

(i) the name of „the district or districts and of the taluk 
or taluks in which the property is situated ; 

(ii) the boundaries, 

(tii) the area, 

(iv) the gross and the net income, 

(v) the number and condition of irrigation works 
situated in, or serving, the property, and 

(vi) all other particulars which may be material for 
judging the nature and value of the property ; i 

(g) the nature of the transaction proposed to be entered 
into, with full details; and 

(h) the grounds for 1egarding such transaction as advan- 
tageous to and for the benefit of the impartible estate specified 
in clause (a). 

3. (1) The Collector to whom an application is made under 
R. lor if such application is made to more than one Collector, such 
one of the Collectors as may be designated in this behalf by the 
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Board of Revenue, shall cause a copy of the application to be 
published— 


(a) in the District: Gazette of every district in which the 
impartible estate which, or any part or parts of which, is or are to 
be exchanged or sold, is situated, in English and in the vernacular 
language of such district; 


(b) in the District Gazette of every district in which any 
estate which, or any part or parts of which,’is or are to be acquired 
by exchange or purchase, is situated, in English and in the verna- 
cular language of such district; and 


(c) in the Fort St. George Gazette, in English, 

(2) There shall be published with the copy of the application 
referred to in sub-R. (1) a notice in English and in the vernacular 
language of the district concerned or in English, as the case may 
be— 

(a) stating that objections to the grant of the certificate 
applied for may be made within such period (not being less than 
two months from.the date of publication of the notice in the 
District Gazette, or where the notice has to be published in two or 
more District Gazettes and such publication takes place on different 
dates, from the later or the last of such dates, as the case may be) 
as may be specified; and 

(6) fixing the date and hour and the place at which the 
objections received will be inquired into. 

(3) If, after such inquiry and any further inquiry which 
the Collector or any of the other Collectors to whom the application 
is made may consider necessary, the Collector or all the Collectors, 
as the case may be, is or are satisfied that the transaction is 
advantageous to and for the benefit of the impartible estate of the 
applicant, he or they may grant a certificate to that effect. 


4, (1) Where the District Collector or any of the District 
Collectors concerned refuses to grant a certificate under sub-rule 
(3) of Rule 3, he shall pass an order in writing recording his 
reasons for such refusal. 


(2) Any Collector passing an order under sub-rule(1) shall, 
where the application has been made to any other Collector or 
Collectors under clause (b) of sub-rule (1) of Rule 1, transmit a 
copy of his order to such other Collector or to each of such other 
Collectors, as the case may be. 


(3) The Collector publishing the copy of the application 
shall communicate to the applicant a copy of the order, if any, 
passed by him under sub-rule (1) together with a copy each, of 
the orders, 1f any, transmitted to him under sub-rule (2) 


l 
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5. (1) Appeals to the Board of Revenue against any order or 
orders refusing to grant a certificate passed by any District 
Collector or by any or all of the District Collectors concerned, as 
the case may be, shall be made within three months from the date 
of communication to the applicant of such order or orders, under 
sub-rule (3) of Rule 4. 

(2) The Board of Revenue may, if satisfied that the tran- 
saction is advantageous to and for the benefit of the impartible 
estate concerned, grant the certificate. 


(3) Where the Board of Revenue refuses to grant the certi- 
ficate, it shall pass an order in writing recording its reasons for 
such refusal, and a copy of such order shall be communicated to 
the appellant. 


(Part I of the Fort St. George Gazette, dated 18th September, 
1934, pages 1702 and 1703.) ue 





RULES REGARDING GRANT OF REMISSIONS . 
TO PERSONS ENTERING INTO LEASES OR 
CONTRACTS WITH MUNICIPAL COUNCILS. -. 


Fort St. George, September 25, 1934. 
(G. O. No. 4256,L.& M.) 


No. 1261.—In exercise of the powers conferred by sub- 
section (1) and clause (d) of sub-section (2) of S. 303 of the 
Madras District Municipalities Act, 1920 (Madras Act V of 1920), 
and in supersession of all previous rules on the subject, the 
Governor acting with Ministers is hereby pleased to make the 
following rules regarding the grant of remissions to persons who’ 
have entered into leases or contracts with municipal councils :— 


Rules. 


1. All lessees of revenue from municipal councils and all 
persons who have entered into contracts with municipal councils 
shall be held strictly to the terms of their leases or contracts 
and no remissions shall be granted to them except in accordance 
with the provisions of rule 2. | 


2. The grant of remissions to lessees and contractors shall 
be subject to the following restrictions and control, namely :— 


(a) remission shall be granted only in cases in which the 
lessee or contractor is prevented from carrying out his part of the 
lease or contract by reason of the occurrence of some extra- 
ordinary extrinsic cause which could not reasonably have been 
anticipated, for example, the compulsory closing, on account of 
the outbreak of an epidemic, of a market which has been leased 
out; a 
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(b) the remission granted shall bear a reasonable propor- 
tion to the loss actually sustained on account of such extra- 
ordinary cause; and 

(c) when the amount remitted exceeds two hundred rupees 
the previous sanction of the Inspector of Municipal Councils and 
Local Boards shall be obtained therefor. 


(Part I-A of the Fort St. George Gazette, dated 2nd October, 
1934, p. 436.) 





REGULATIONS FOR THE CONDUCT OF ELECTIONS 
FOR THE GENERAL AND SPECIAL CONSTITUENCIES 
OF THE MADRAS LEGISLATIVE COUNCIL. 

Fort St. George, October 1, 1934. 

[G. O. No. 345, Law (Legislative) ] 


No. 58.—In exercise of the powers conferred by rule 15 of the 
Madras Electoral Rules, the Government of Madras are pleased to 
make the following amendments to the regulations for the conduct 
of elections for the general and special constituencies of the 
Madras Legislative Council :— 


AMENDMENTS. 


(1) In regulation 18, for the words “shall be provided” the 
following shall be substituted, namely :— 4 

“shall, where action is not taken under regulation 18-A, be 
provided.” 


(2) After regulation 18, the following regulation shall be 
inserted, namely :— 


“18-A. Notwithstanding anything hereinbefore contained, 
the Returning Officer may, at his discretion, if a sufficient number 
of women suitable and willing to act as presiding and polling 
officers are available, provide a separate polling station for taking 
the votes of the women electors for any polling area or make such 
other arrangements as may be necessary to ensure the privacy of 
such electors. In such cases women only shall be appointed to act 
as presiding and polling officers in respect of the votes of the 
women electors concerned. Except the police or other public 
servants on duty, no candidate, agent of a candidate or other 
person who is not a woman shall be admitted into or be present at 
such polling station or the place where the votes of such women 
electors are taken, as the case may be.” i 


(Part I of the Fort St. George Gazette, dated 9th October, 1934, 
page 1823.) 
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Lo- _.° 0 COURT-FEES ‘ACT, 1870.7 2-1 4 2° 
Fori St. George, September 14; 1934, - i 
` [G. O. No. 2622, Law (General). id 


_ No. 695.—In exercise of the power conferred by S. 35 of the 
Court- Fees Act, 1870 (VII of 1870), „as amended “by the Devolu- 
tion Act, 1920 (XXXVIII of 1920) and the Madras Court-Fees 
(Amendment) Act „n1922 (Madras Act V of 1922), the “Governor 
in Council is hereby. pleased to. remit the fee- chargéable under 
Article 1 (b) of Schedule II-to the first- mentioned Act in respect 
of applications in writing made under sub-section (2) of S.4 
‘of the ‘Agency Tracts Interest and Land T ransfer Act, 1917 
‘(Madras ‘Act I of 1917). 


“41, To remit the fee chargeable . under Article I (b) of 
Schedule II to the Court-Fees Act, 1870 (VII of 1870), as amended 
by the Madras Court-Fees (Amendment) Act, 1922 (Madras Act 
V of 1922), in respect of applications in writing to which the said 
article applies, made under sub-section (2) of section 4 of the 
Agency Tracts Interest and Land Transfer Act, 1917” (Madras 
Act I of 1917).” 


(Part I of the Fort St. George Castle. dated 16th Octdber, 
l R page SE a 


` 
iyl e ayo! 
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MADRAS DISTRICT MUNICIPALITIES ACT,’ 1920: 


Rute’ FOR THE Conpycr, OF ELECTIONS OF MUNICIPAL 
` COUNCILLORS. 


„Fort St. George, Octobér 23, 1934: e g E 
(G. O. No. 4663, L. & M.) i 

No. 1396.—In exercise of the powers conferred by clauses (a) 
and (b) of sub-section (2) of section 303 of the Madras District 
Municipalities Act, 1920 (Madras Act, V of 1920), the Governor 
acting with Ministers is hereby pleased to make the following 
amendments. to the rules for the conduct of eechons of municipa! 

councillors :— gg i 


. AMENDMENTS, | 


In the said rules—- 


(i) in rule 4, the words “on the electoral roll”: occurring 
after the words “ name and number” shall be omitted ; i 

(ii) in rule 5— ; 

- (a) for sub-rule (1) and the Explanation ere. the 


following sub-rule and Explanation shall be substituted, namely :— 
d 
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(1) On or before the date appointed for the presentation 
of nomination papers, each candidate wishing to stand for election 
to a municipal council shall, unless he is an Adi-Dravida, deposit 
or cause to be deposited with the Election Officer, in cash or in 
Government Promissory Notes of equal value at the market rate 
of the day, asum of fifty rupees and no candidate shall, unless 
he is an Adi-Dravida, be deemed to be’ duly nominated for any 
ward in respect of which such deposit has not been made, A 
separate deposit shall be required in respect of each ward for 
which the candidate wishes to stand. 

Ex planatton.—The delivery to the Election Oficer of a receipt 
from any Government Treasury or bank wherein the Municipal 
Council has an account, evidencing the payment by or on behalf of 
a candidate, to the credit of the municipal council, of the amount 
required to be deposited under this sub-rule shall be deemed to be a 
deposit of such amount within the meaning of this sub-rule made 
by or on behalf of such candidate at the time of such delivery.” ; 


(5) in sub-rules (3) and (6), for the words “Local Govern- 
ment” the words “municipal council” shall be substituted; and 
(¢) after sub-rule (7), the following sub-rule shall be added, 
namely :— 
(8) Notwithstanding anything contained in this rule,a 
deposit made under sub-rule (1) shall not be returned unless a 
claim therefor is preferred by the person who made the deposit 
or by his legal representative, as the case may be, within six 
months of the date of the declaration by the Election Officer of 
the results of the election or where such declaration is made on 
two different dates, within six months of the later of such dates” ; 


(s+) in sub-rule (1) of rule 8, for the words “not later than 
four days before the date fixed for election” the words “not later 
than two days after the expiry of the Period within which candida- 
tures may be so withdrawn and at least four days before the date 
fixed for the election” shall be substituted ; 


(iv) at the end of rule 14, the following sentence shall be 
added, namely :— 


“The Election Officer shall also furnish the polling officer 
with information as to the number of vacancies for which the 
election is to be held.’’; 

(v) after rule 24-A, the following rule shall be inserted, 
namely :— 

“24-B. (1) Where the proceedings at any polling station are 
seriously interrupted or obstructed by any riot or open violence or 
otherwise or wherea large number of electors are unable to attend 
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the poll at the polling station by reason of any act of God such as 
flood or fire, the polling officer shall stop the poll, pending the 
receipt of the orders of the Election Authority. The fact that the 
poll has been so stopped shall be immediately announced by the 
polling officer to the persons present at the polling station. l 


(2) Where a polling officer stops a poll under sub-rule 

,+(1), he shall observe the procedure laid down in rules 25 and 26 

¢ and forthwith make a full report of the circumstances to the Elec- 

tion Officer, who shall forward the same expeditiously with his 
remarks thereon, if any, to the Election Authority. 


(3) The Election Authority shall thereupon order— 


(a) that the poll be continued at the polling station for 
the number of hours for which it was not held on the previous 
occasion, or : 


(b) that the proceedings at the poll held at the polling 
station on the previous occasion be ignored and that a fresh poll be 
held at such polling station for the full number of hours for which 
it should have been held on'the previous occasion. l 


Any order passed by the Election Authority under this sub- 
rule shall be final. - - 


(4) Any order passed under sub-rule (3) shall— 
(a) state— 


(+) the date on which, and the hours between which, the 
continuation poll or the fresh poll, as the case may be, shall be 
held; and 


(îi) the date on which, and the place and hour at which, 
the Election Officer will commence the counting of votes under 
rule 27; and 


(b) be published in the manner laid down in sub-rule (2) 
of rule 2 not less than seven days before the date fixed for the 
continuation poll or for the fresh poll, as the case may be. 


(5) (a) Where an order is passed under clause (a) of sub- 
rule (3) for the continuation of the poll, the Election Officer shall 
proceed afresh under sub-rule (1) of rule 11 and return to the 
polling officer appointed under that sub-rule, all the packets 
received by him under sub-rule (2) of this rule, 


(6) The polling officer shall open the packets just before 
the commencement of the continuation poll in the presence of such 
persons as may be present at the polling station, and commence 
such poll precisely at the hour fixed therefor in the order passed by 
the Election Authority under clause (a) of sub-rule Cee 
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 (c).-At the continuation poll, the polling officer shall 

allow only such electors to vote as did not vote on the previous 
Occasion, 

(6) Where an order is passed dude: clause (b) of sub-rule 

(3) for holding a fresh poll, the election officer shall proceed afresh 

under sub-rule (1) of rule 11, and a fresh poll shall be held at the 

polling station concerned in accordance with the provisions of these, 


rules in all respects as if it were being held at such polling station » 


for the first time. 
Ex planaiton,—There shall be no fresh nominations in cases 
falling under this sub-rule, 

(7) Notwithstanding anything contained in this rule, if a 
candidate dies at any time before orders are passed by the Election 
Authority under sub-rule (3) or at any time after the passing of 
such orders but before the commencement of the continuation poll 
or of the fresh poll, as the case may be, the Election Officer shall, 
upon being satisfied of the fact of the death of the candidate, 
intimate such fact to the Election Authority, stop all further pro- 
ceedings i in connexion with the election, and start election proceed- 
ings afresh in all respects as if for a new election by the ward 
concerned: 

Provided that no fresh nomination shall be necessary in the 
case of the remaining candidates who stood nominated at the time 
when the poll was stopped.” ; 

(vi) in sub-rule (1) of rule 28, the words and figures “after 
verifying the totals of the votes with the figures in Forms VII and 
VIII” shall be omitted; and ' 

(vit) after rule 36, the following rule shall be added, 
namely :— 

“37. Notwithstanding anything contained in the foregoing 
rules, the Election Officer may, at his discretion, if a sufficient 
number of womenare available, who are suitable and willing to act 
as, and to assist, polling officers, provide a separate polling station 
for taking the votes of the women electors at the election to any 
ward or make such other arrangements as may be necessary to 
ensure the privacy of such electors. In such cases, only a woman 
shall be appointed to act as polling officer in respect of the votes 
of the women electors concerned and persons appointed to assist 
her shall also be women. No candidate or agent of a candidate who 
is not a woman shall be admitted into, ur be present at, such 
polling station or the place where the votes of such women 
electors are taken, as the case may be.” 

(Part I-A of the Fort St. George Gazette, dated 30th ne 
1934, pages 507 and 508.) 
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